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PREFACE. 


As  a  fitting  preliminary  to  the  text  of  the  Constitution^  and  for  the 
convenience  of  readers,  the  Declaration  of  Independence,  the  Articles 
of  Confederation,  and  the  Ordinance  for  the  Government  of  the  North- 
west Territory  are  set  forth  at  the  beginning  of  this  volume.  The  text 
of  the  Constitution  as  here  given  corresponds  exactly  with  the  original 
in  the  Department  of  State.  Following  this  text  is  the  well-known  and 
valuable  Analytical  Index  6f  the  Constitution  and  Amendments,  pre« 
pared  for  and  printed  in  the  Bevised  Statutes  of  the  United  States. 

By  special  arrangement  the  preliminary  matter  is  enriched  by  a 
reprint  of  a  recent  treatise  on  **  The  Growth  of  the  Constitution  in 
the  Federal  Convention  of  1787,''  by  William  M.  Meigs,  Esq.,  of  the 
Philadelphia  bar  (published  by  the  J.  B.  Lippincott  Company  of  Phila- 
delphia). In  an  able  manner  the  author  has  traced  the  origin  and 
development  of  each  separate'  clause  from  its  first  suggestion  in  the 
Convention  to  the  form  finally  approved.  To  the  student  of  the  Con- 
stitution and  in  the  investigation  of  close  constitutional  questions, 
this  work  will,  it  is  believed,  prove  of  great  value  and  convenience. 

Following  this  treatise,  and  immediately  preceding  the  notes  to  the 
Constitution,  is  a  monograph  on  f^  Constitutional  Construction  and 
Interpretation, ' '  by  the  author  of  the  annotations,  written  entirely  from 
a  review  of  cases  construing  and  applying  the  Federal  Constitution. 

In  the  arrangement  of  the  annotations,  the  text  of  the  Constitution 
has  been  followed  clause  by  clause,  and,  where  the  amount  of  material 
appended  to  a  clause  would  justify,  a  close  analysis  is  provided  to  aid 
the  investigator  in  his  search  for  precedents.  The  reports  of  the 
Supreme  Court  of  the  United  States  were  searched  page  by  page  for 
authorities,  and  from  other  jurisdictions,  state  and  federal,  cases  have 
been  gathered  with  the  greatest  care.  It  is  believed  that  the  collection 
is  practically,  if  not  completely,  exhaustive. 

Care  has  been  taken  to  limit  the  notes  to  what  might  properly  be 

deemed  constitutional  questions.    It  was  thought  not  to  be  within  the 

scope  of  the  work  to  include  the  consideration  of  subjects  which 
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depended  for  their  solution  on  the  application  or  constmction  of  Acts 
of  Congress,  or  the  application  of  principles  of  common  or  international 
law.  As  illustrating  this  view  of  the  scope  of  the  notes,  no  attempt  has 
been  made  to  cover  the  ground  of  federal  jurisdiction,  under  the 
article  defining  the  extent  of  the  judicial  power,  but  such  questions 
have  been  noted  as  have  been  specially  discussed  by  the  courts  under 
the  constitutional  provisions.  The  subject  of  federal  jurisdiction  will 
be  found  fully  treated  under  the  various  Acts  of  Congress  in  the  title 
**  Judiciary, '^  in  Federal.  Statutes,  Annotated,  vol.  4.  And  on  the 
subject  of  admiralty  and  maritime  jurisdiction,  included  in  the  grant  of 
judicial  power,  there  has,  of  course,  been  no  attempt  to  embrace  the 
whole  field  of  admiralty  and  maritime  law,  but  the  notes  have  been 
written  with  the  object  of  showing  to  what  extent  and  with  what 
limitations  the  principles  of  admiralty  and  maritime  law,  as  understood 
at  the  time  of  the  adoption  of  the  Constitution,  have  been  developed  or 
modified  to  suit  geographical  peculiarities  and  the  conditions  arising 
from  federal  and  state  relations. 

The  copious  index  to  the  notes,  given  at  the  close  of  volume  nine, 
will  be  found  especially  useful  from  the  fact  that  the  validity  of  the 
same  subjects  of  legislation  has  frequently  been  questioned  under 
different  clauses  of  the  Constitution. 
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FEDERAL   STATUTES, 

ANNOTATED. 


THE    DECLARATION    OF    INDEPEND- 
ENCE-1776.* 


In  Congress,  July  4,  1776. 


The  unanimaus  Declaration  of  the  thirteen  united  States  of  America, 

When  in  the  Course  of  human  events,  it  becomes  necessary  for  one 
people  to  dissolve  the  political  bands  which  have  connected  them  with 
another,  and  to  assume  among  the  Powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  Laws  of  Nature  and  of  Nature's  God 
entitle  them,  a  decent  respect  to  the  opinions  of  mankind  requires  that 
they  should  declare  the  causes  which  impel  them  to  the  separation. 

*The  delegates  of  the  United  Colonies  of  New  Hampshire;  Massachusetts  Bay;  Rhode 
Island  and  Providence  Plantations;  Connecticut;  New  Yoric;  New  Jersey;  Pennsylvania; 
New  Castle,  Kent,  and  Sussex,  in  Delaware;  Maryland;  Virginia;  North  Carolina,  and  South 
Oarolina,  In  Congress  assembled  at  Philadelphia,  Resolved  on  the  10th  of  May,  1776,  to 
recommend  to  the  respective  assemblies  and  conventions  of  the  United  Colonies,  where  no 
government  sufficimit  to  the  exigencies  of  their  affairs  had  been  established,  to  adopt  such  a 
sovernment  as  should,  in  the  opinion  of  the  representatives  of  the  people,  best  conduce  to  the 
happiness  and  safety  of  their  constituents  in  particular,  and  of  America  in  general.     A  I 

preamble  to  this  resolution,  agreed  to  on  the  15th  of  May,  stated  the  intention  to  be  totally 
to  suppress  the  exercise  of  every  kind  of  authority  under  the  British  crown.  On  the  7th  of 
June,  certain  resolutions  respecting  independency  were  moved  and  seconded.    On  the  10th  of  i 

Jone  it  was  resolved,  that  a  committee  should  be  appointed  to  prepare  a  declaration  to  the 
following  effect:     '*That  the  United  Colonies  are,  and  of  right  ought  to  be,  free  and  inde-  j 

pendent  States;  that  they  are  absolved  from  all  allegiance  to  the  British  crown;  and  that 
all  political  connection  between  them  and  the  State  of  Great  Britain  is,  and  ought  to  be, 
totally  dissolved."    On  the  preceding  day  it  was  determined  that  the  committee  for  preparing  ' 

the  declaration  should  consist  of  five,  and  they  were  chosen  accordingly,  in  the  following  ' 

order:  Mr.  Jefferson,  Mr.  J.  Adams,  Mr.  Franklin,  Mr.  Sherman,  Mr.  R.  R.  Livingston.  On 
the  11th  of  June  a  resolution  was  passed  to  appoint  a  committee  to  prepare  and  digest  the 
form  of  a  confederation  to  be  entered  into  between  the  colonies,  and  another  committee  to  j 

prepare  a  plan  of  treaties  to  be  proposed  to  foreign  powers.    On  the  12th  of  June,  it  was 
resolved,  that  a  committee  of  Congress  should  be  appointed  by  the  name  of  a  board  of  war 
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We  hold  these  truths  to  be  self-evident,  that  all  men  are  created 
equal,  that  they  are  endowed  by  their  Creator  with  certain  unalienable 
Rights,  that  among  these  are  Life,  Liberty  and  the  pursuit  of  Happi- 
ness. That  to  secure  these  rights,  Governments  are  instituted  among 
Men,  deriving  their,  just  powers  from  the  consent  of  the  governed,  That 
whenever  any  Form  of  Government  becomes  destructive  of  these  ends, 
it  is  the  Right  of  the  People  to  alter  or  to  abolish  it,  and  to  institute 
new  Government,  laying  its  foundation  on  such  principles  and  organiz- 
ing its  powers  in  such  form,  as  to  them  shall  seem  most  likely  to  effect 
their  Safety  and  Happiness.  Prudence,  indeed,  will  dictate  that  Gov- 
ernments long  established  should  not  be  changed  for  light  and  transient 
causes;  and  accordingly  all  experience  hath  shown,  that  mankind  are 
more  disposed  to  suffer,  while  evils  are  sufferable,  than  to  right  them- 
selves by  abolishing  the  forms  to  which  they  are  accustomed.  But 
when  a  long  train  of  abuses  and  usurpations,  pursuing  invariably  the 
same  Object  evinces  a  design  to  reduce  them  under  absolute  Despotism, 
it  is  their  right,  it  is  their  duty,  to  throw  off  such  Government,  and  to 
provide  new  Guards  for  their  future  security.  —  Such  has  been  the 
patient  sufferance  of  these  Colonies;  and  such  is  now  the  necessity 
which  constrains  them  to  alter  their  former  Systems  of  Government. 
The  history  of  the  present  King  of  Great  Britain  is  a  history  of 
repeated  injuries  and  usurpations,  all  having  in  direct  object  the  estab- 
lishment of  an  absolute  Tyranny  over  these  States.     To  prove  this,  let 

Facts  be  submitted  to  a  candid  world. 

—  —  -       —  -—   -  -  „ 

and  ordnance,  to  consist  of  five  members.  On  the  25th  of  June,  a  declaration  of  the  deputies 
of  Pennsylvania,  met  in  provincial  conference,  expressing  their  willingness  to  concur  in  a 
vote  declaring  the  United  Colonies  free  and  independent  States,  was  laid  before  Conffress 
and  read.  On  the  28th  of  June,  the  committee  appointed  to  prepare  a  declaration  of  inde- 
pendence brought  in  a  draught,  which  was  read,  and  ordered  to  lie  on  the  table.  On  the  lat 
of  July,  a  resolution  of  the  convention  of  Maryland,  passed  the  28th  of  June,  authorizing  the 
deputies  of  that  colony  to  concur  in  declaring  the  United  Colonies  free  and  independent 
States,  was  laid  before  Congress  and  read.  On  the  same  day  Congress  resolved  itself  into  a 
committee  of  the  whole,  to  take  into  consideration  the  resolution  respecting  independency. 
On  the  2d  of  July,  a  resolution  declaring  the  colonies  free  and  independent  States,  was 
adopted.  A  declaration  to  that  effect  was,  on  the  same  and  the  following  days,  taken  into 
further  consideration.  Finally,  on  the  4th  of  July,  the  Declaration  of  Independence  was 
agreed  to,  engrossed  on  paper,  signed  by  John  Hancock  as  president,  and  directed  to  be  sent 
to  the  several  assemblies,  conventions,  and  committees,  or  councils  of  safety,  and  to  the  sev- 
eral commanding  officers  of  the  continental  troops,  and  to  be  proclaimed  in  each  of  the  United 
States,  and  at  the  head  of  the  Army.  It  was  also  ordered  to  be  entered  upon  the  Journals  of 
Congress,  and  on  the  2d  of  August,  a  copy  engrossed  on  parchment  was  signed  by  all  but  one 
of  the  fifty-six  signers  whose  names  are  appended  to  it.  That  one  was  Matthew  Thornton,  of 
New  Hampshire,  who  on  taking  his  seat  in  November  asked  and  obtained  the  privilege  of  sign- 
ing it.  Several  who  signed  it  on  the  2d  of  August  were  absent  when  it  was  adopted  on  the  4th 
of  July,  but,  approving  of  it,  they  thus  signified  their  approbation. 

Note.  —  Mr.  Ferdinand  Jefferson,  formerly  the  Keeper  of  the  Rolls  at  the  Department  of 
State,  at  Washington,  who  compared  this  document  as  printed  in  the  Revised  Stiattutes  with 
the  facsimile  of  the  original  in  his  custody,  said :  "  In  the  fac-simile,  as  in  the  original,  the 
whole  instrument  runs  on  without  a  break,  but  dashes  are  mostly  inserted.  I  have,  in  this 
copy,  followed  the  arrangement  of  paragraphs  adopted  in  the  publication  of  the  Declaration 
in  the  newspaper  of  John  Dunlap,  and  as  printed  by  him  for  the  Congress,  which  printed  copy 
is  inserted  in  the  original  Journal  of  the  old  Congress.  The  same  paragraphs  are  also  made 
by  the  author,  in  the  original  draught  preserved  in  the  Department  of  State."  The 
Statutes  version  is  here  reproduce  exactly. 
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THE  UNITED  STATES  OF  AMERICA  ^1^16. 

He  has  refused  his  Assent  to  Laws,  the  most  wholesome  and  neces- 
sary for  the  public  good. 

He  has  forbidden  his  Governors  to  pass  Laws  of  immediate  and 
pressing  importance,  unless  suspended  in  their  operation  till  his  Assent 
should  be  obtained;  and  when  so  suspended,  he  has  utterly  neglected 
to  attend  to  them. 

He  has  refused  to  pass  other  Laws  for  the  accommodation  of  large 
districts  of  people,  unless  those  people  would  relinquish  the  right  of 
Bepresentation  in  the  Legislature,  a  right  inestimable  to  them  and 
formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncom- 
fortable, and  distant  from  the  depository  of  their  Public  Records,  for 
the  sole  purpose  of  fatiguing  them  into  compliance  with  his  measures. 

He  has  dissolved  Representative  Houses  repeatedly,  for  opposing 
with  manly  firmness  his  invasions  on  the  rights  of  the  people. 

He  has  refused  for  a  long  time,  after  such  dissolutions,  to  cause 
others  to  be  elected;  whereby  the  Legislative  Powers,  incapable  of 
Annihilation,  have  returned  to  the  People  at  large  for  their  exercise; 
the  State  remaining  in  the  mean  time  exposed  to  all  the  dangers  of 
invasion  from  without,  and  convulsions  within. 

He  has  endeavoured  to  prevent  the  population  of  these  States ;  for 
that  purpose  obstructing  the  Laws  for  Naturalization  of  Foreigners; 
refusing  to  pass  others  to  encourage  their  migration  hither,  and  raising 
the  conditions  of  new  Appropriations  of  Lands. 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  his 
Assent  to  Laws  for  establishing  Judiciary  Powers. 

He  has  made  Judges  dependent  on  his  Will  alone,  for  the  tenure  of 
their  offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  New  Offices,  and  sent  hither  swarms 
of  Officers  to  harrass  our  People,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace.  Standing  Armies  without 
the  Consent  of  our  legislature. 

He  has  affected  to  render  the  Military  independent  of  and  superior 
to  the  Civil  Power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign 
to  our  constitution,  and  unacknowledged  by  our  laws ;  giving  his  Assent 
to  their  acts  of  pretended  Legislation  : 

For  quartering  large  bodies  of  armed  troops  among  us : 

For  protecting  them,,  by  a  mock  Trial,  from  Punishment  for  any 
Murders  which  they  should  commit  on  the  Inhabitants  of  these  States : 

For  cutting  off  our  Trade  with  all  parts  of  the  world: 

For  imposing  taxes  on  us  without  our  Consent : 
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For  depriving  us  in  many  cases,  of  the  benefits  of  Trial  by  Jury : 

For  transporting  us  beyond  Seas  to  be  tried  for  pretended  offences : 

For  abolishing  the  free  System  of  English  Laws  in  a  neighbouring 
Province,  establishing  therein  an  Arbitrary  government,  and  enlarging 
its  Boundaries  so  as  to  render  it  at  once  an  example  and  fit  instrument 
for  introducing  the  same  absolute  rule  into  these  Colonies : 

For  taking  away  our  Charters,  abolishing  our  most  valuable  Laws, 
and  altering  fundamentally  the  Forms  of  our  Government : 

For  suspending  our  own  Legislature,  and  declaring  themselves 
invested  with  Power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  Government  here,  by  declaring  us  out  of  his  Pro- 
tection and  waging  War  against  us. 

He  has  plundered  our  seas,  ravaged  our  Coasts,  burnt  our  towns, 
and  destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  armies  of  foreign  mercenaries 
to  compleat  the  works  of  death,  desolation  and  tyranny,  already  begun 
with  circumstances  of  Cruelty  &  perfidy  scarcely  paralleled  in  the  most 
barbarous  ages,  and  totally  unworthy  the  Head  of  a  civilized  nation. 

He  has  constrained  our  fellow  Citizens  taken  Captive  on  the  high 
Seas  to  bear  Arms  against  their  Country,  to  become  the  executioners 
of  their  friends  and  Brethren,  or  to  fall  themselves  by  their  Hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has 
endeavoured  to  bring  on  the  inhabitants  of  our  frontiers,  the  merciless 
Indian  Savages,  whose  known  rule  of  warfare,  is  an  undistinguished 
destruction  of  all  ages,  sexes  and  conditions. 

In  every  stage  of  these  Oppressions  We  have  Petitioned  for  Redress 
in  the  most  humble  terms :  Our  repeated  Petitions  have  been  answered 
only  by  repeated  injury.  A  Prince,  whose  character  is  thus  marked 
by  every  act  which  may  define  a  Tyrant,  is  unfit  to  be  the  ruler  of  a  free 
People. 

Nor  have  We  been  wanting  in  attention  to  our  Brittish  brethren. 
We  have  warned  them  from  time  to  time  of  attempts  by  their  legis- 
lature to  extend  an  unwarrantable  jurisdiction  over  us.  We  have 
reminded  them  of  the  circumstances  of  our  emigration  and  settlement 
here.  We  have  appealed  to  their  native  justice  and  magnanimity,  and 
we  have  conjured  them  by  the  ties  of  our  common  kindred  to  disavow 
these  usurpations,  which,  would  inevitably  interrupt  our  connections 
and  correspondence  They  too  have  been  deaf  to  the  voice  of  justice 
and  of  consanguinity.  We  must,  therefore,  acquiesce  in  the  necessity, 
which  denounces  our  Separation,  and  hold  them,  as  we  hold  the  rest 
of  mankind.  Enemies  in  War,  in  Peace  Friends. 

We,  therefore,  the  Representatives  of  the  united  States  of  America, 
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in  (General  Congress,  Assembled,  appealing  to  the  Supreme  Judge  of 
the  world  for  the  rectitude  of  our  intentions,  do,  in  the  Name,  and  by 
Authority  of  the  good  People  of  these  Colonies,  solemnly  publish  and 
declare.  That  these  United  Colonies  are,  and  of  Right  ought  to  be  Free 
and  Independent  States;  that  they  are  Absolved  from  all  Allegiance 
to  the  British  Crown,  and  that  all  political  connection  between  them 
and  the  State  of  Great  Britain,  is  and  ought  to  be  totally  dissolved ;  and 
that  as  Free  and  Independent  States,  they  have  full  Power  to  levy  War, 
conclude  Peace,  contract  Alliances,  establish  Commerce,  and  to  do  all 
other  Acts  and  Things  which  Independent  States  may  of  right  do. 
And  for  the  support  of  this  Declaration,  with  a  firm  reliance  on  the 
Protection  of  Divine  Providence,  we  mutually  pledge  to  each  other  our 
Lives,  our  Fortunes  and  our  sacred  Honor. 

JOHN  HANCOCK. 


JOSIAH   BaBTLBTT, 

Wm.  Whipple, 


Saml..  Adams, 
John  Adams, 


New  Hampshire. 


Matthew  Thornton. 


Massachusetts  Bay. 


RoBT.  Treat  Paine, 
Elbridge  Gerry. 


Step.  Hopkins, 


Rhode  Island. 


William  Ellery. 


Roger  Sherman, 
Sam 'el  Huntington, 


Connecticut. 


Wm.  Williams, 
Oliver  Wolcott. 


Wm.  Floyd, 

pHHi.   IjIVINGSTON, 


New  York. 


Frans.  Lewis, 
Lewis  Morris. 


RicHD.  Stockton, 
Jno.  Witherspoon, 
Fras.  Hopkinson, 


New  Jersey. 


John  Hart, 
Abra.  Clark. 
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BOBT.   MoBRISy 

Benjamin  Bush, 

BeNJA.   FBANElilNy 

John  Morton, 
Geo.  Clymeb, 


CiBSAB  BODNEYy 

Geo.  Bead, 


Samuel  Chase, 
Wm.  Paca, 


Pennsylvania. 

Jab.  Smith, 
Geo.  Taylor, 
James  Wilson, 
Geo.  Boss. 


Delaware. 


Tho.  M'Kean. 


Maryland. 


Thos.  Stone, 

Charles  Carroll  of  CarroUton. 


George  Wythe, 
BicHARD  Henry  Lee, 
Th.  Jefferson, 
Benja.  Harrison, 


Wm.  Hooper, 
Joseph  Hewes, 


Virginia. 


Thos.  Nelson,  jr., 
Francis  Lightfoot  Lee, 
Carter  Braxton. 


North  Carolina. 


John  Penn. 


South  Carolina. 


Edward  Butledge, 
Thos.  Heyward,  Junr., 


TnoiiAS  Lynch,  Junr., 
Arthur  Middleton. 


Button  Gwinnett, 
Lyman  Hall, 


Georgia. 


Geo.  Walton. 


Note.  —  Mr.  Ferdinand  JeflferBon,  formerly  Keeper  of  the  Rolls  in  the  Department  of 
State,  at  Washington,  said:  "The  names  of  the  signers  are  spelt  above  as  in  the  fac-simile 
of  the  original,  but  the  punctuation  of  them  is  not  always  the  sapje ;  neither  do  the  names  of 
the  States  appear  in  the  fac-simile  of  the  original.  The  names  of  the  signers  of  each  State 
are  flp*ouped  together  in  the  fac-simile  of  the  original,  except  the  name  of  Matthew  Thornton, 
which  follows  that  of  Oliver  Wolcott." 
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To  all  to  whom  these  Presents  shall  come,  we  the  undersigned  Delegates 

of  the  States  affixed  to  our  Names  send  greeting. 

Whereas  the  Delegates  of  the  United  States  of  America  in  Congress 
assembled  did  on  the  fifteenth  day  of  November  in  the  Year  of  our 
Lord  One  Thousand  Seven  Hundred  and  Seventyseven,  and  in  the  Sec- 
ond Year  of  the  Independence  of  America  agree  to  certain  articles  of 
Confederation  and  perpetual  Union  between  the  States  of  Newhamp- 
shire,  Massachusetts-bay,  Bhodeisland  and  Providence  Plantations, 
Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  North-Carolina,  South-Carolina  and  Georgia  in  the 

Words  following,  viz. 

• 

** Articles  of  Confederation  and  perpetual  Union  between  the  States  of 
Newhampshire,  Massachusetts-hay,  Rhodeisland  and  Providence 
Plantations,  Connecticut,  New-York,  New-Jersey,  Pennsylvania, 
Delaware,  Maryland,  Virginia,  North-Carolina,  South-Carolina  and 
Georgia. 

Artide  I  The  stile  of  this  confederacy  shall  be  ' '  The  United  States 
of  America. ' ' 

Artiele  U  Each  State  retains  its  sovereignty,  freedom  and  inde- 
pendence, and  every  power,  jurisdiction  and  right,  which  is  not  by  this 
confederation  expressly  delegated  to  the  United  States,  in  Congress 
assembled. 


*Ck)iigress  Resolved,  on  the  11th  of  June,  1776,  that  a  committee  should  be  appointed  to 
prepare  and  digest  the  form  of  a  confederation  to  be  entered  into  between  the  Colonies;  and 
on  the  day  following,  after  it  had  been  determined  that  the  committee  should  consist  of  a 
member  from  each  Colony,  the  following  persons  were  appointed  to  perform  that  duty,  to  wit: 
Mr.  Bartlett,  Mr.  S.  Adams,  Mr.  Hopkins,  Mr.  Sherman,  Mr.  R.  R.  Livingston,  Mr.  Dickinson, 
Mr.  MlCean,  Mr.  Stone,  Mr.  Nelson,  Mr.  Hewes,  Mr.  E.  Rutledge,  and  Mr.  Gwinnett.  Upon 
the  report  of  this  committee,  the  subject  was,  from  time  to  time,  debated,  until  the  15th  of 
NoTember,  1777,  when  a  copy  of  the  confederation  being  made  out,  and  sundry  amendments 
made  in  the  diction,  without  altering  the  sense,  the  same  was  finally  agreed  to.  Congress, 
at  the  same  time,  directed  that  the  articles  should  be  proposed  to  the  legislatures  of  all  the 
United  States,  to  be  considered,  and  if  approved  of  by  them,  they  were  advised  to  authorize 
their  delegates  to  ratify  the  same  in  the  Congress  of  the  United  States;  which  being  done, 
the  same  should  become  conclusive.  Three  hundred  copies  of  the  Articles  of  Confederation 
were  ordered  to  be  printed  for  the  use  of  Congress;  and  on  the  17th  of  November,  the  form  of 
a  circular  letter  to  accompany  them  was  brought  in  by  a  committee  appointed  to  prepare  it» 
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Article  IIL  The  said  States  hereby  severally  enter  into  a  firm 
league  of  friendship  with  each  other,  for  their  common  defence,  the 
security  of  their  liberties,  and  their  mutual  and  general  welfare,  bind- 
ing themselves  to  assist  each  other,  against  all  force  offered  to,  or 
attacks  made  upon  them,  or  any  of  them,  on  account  of  religion,  sover- 
eignty, trade,  or  any  other  pretence  whatever. 

Article  IV.  The  better  to  secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  different  States  in  this  Union, 
the  free  inhabitants  of  each  of  these  States,  paupers,  vagabonds  and 
fugitives  from  justice  excepted,  shall  be  entitled  to  all  privileges  and 
immunities  of  free  citizens  in  the  several  States;  and  the  people  of 
each  State  shall  have  free  ingress  and  regress  to  and  from  any  other 
State,  and  shall  enjoy  therein  all  the  privileges  of  trade  and  commerce, 
subject  to  the  same  duties,  impositions  and  restrictions  as  the  inhab- 
itants thereof  respectively,  provided  that  such  restrictions  shall  not 
extend  so  far  as  to  prevent  the  removal  of  property  imported  into  any 
State,  to  any  other  State  of  which  the  owner  is  an  inhabitant ;  provided 
also  that  no  imposition,  duties  or  restriction  shall  be  laid  by  any  State, 
on  the  property  of  the  United  States,  or  either  of  them. 

If  any  person  guilty  of,  or  charged  with  treason,  felony,  or  other 
high  misdemeanor  in  any  State,  shall  flee  from  justice,  and  be  found  in 
any  of  the  United  States,  he  shall  upon  demand  of  the  Governor  or 

and  being  agreed  to,  thirteen  copies  of  it  were  ordered  to  be  made  out,  to  be  ai^nied  by  the 
president  and  forwarded  to  the  several  States,  with  copies  of  the  confederation.  On  the  29th 
of  November  ensuing,  a  committee  of  three  was  appointed,  to  procure  a  translation  of  the 
articles  to  be  made  into  the  French  language,  and  to  report  an  address  to  the  inhabitants  of 
Canada,  &c.  On  the  26th  of  June,  1778,  the  form  of  a  ratification  of  the  Articles  of  Con- 
federation was  adopted,  and,  it  having  been  engrossed  on  parchment,  it  was  signed  on  the  9th 
of  July  on  the  part  and  in  behalf  of  their  respective  States,  by  the  delegates  of  New  Hamp- 
shire, ^faRsnchusetts  Bay,  Rhode  Island  and  Providence  Plantations,  Connecticut,  New  York, 
Pennsylvania,  Virginia,  and  South  Carolina,  agreeably  to  the  powers  vested  in  them.  The 
delegatos  of  North  Carolina  signed  on  the  21st  of  July,  those  of  Georgia  on  the  24th  of  July, 
and  thofsc  of  New  Jersey  on  the  26th  of  November  following.  On  the  6th  of  May,  1779,  Mr. 
DickinscMi  and  Mr.  Van  Dyke  signed  in  behalf  of  the  State  of  Delaware,  Mr.  M'Kean  having 
previously  signed  in  February,  at  which  time  he  produced  a  power  to  that  effect.  Maryland 
did  not  ratify  until  the  year  1781.  She  had  instructed  her  delegates,  on  the  15th  of  D^ecem- 
ber,  1778,  not  to  agree  to  the  confederation  until  matters  respecting  the  western  lands  should 
be  settled  on  principles  of  equity  and  sound  policy;  but,  on  the  30th  of  January,  1781,  finding 
that  the  enemies  of  the  country  took  advantage  of  the  circumstance  to  disseminate  opinions 
of  an  ultimate  dissolution  of  the  Union,  the  legislature  of  the  State  passed  an  act  to  empower 
their  delegates  to  subscribe  and  ratify  the  articles,  which  was  accordingly  done  by  Mr.  Hanson 
and  Mr.  Carroll,  on  the  1st  of  March  of  that  year,  which  completed  the  ratifications  of  the 
act ;  and  Congress  assembled  on  the  2d  of  March  under  the  new  powers. 

Note.  —  Mr.  Ferdinand  Jefferson,  formerly  the  Keeper  of  the  Rolls  of  the  Department  of 
State,  at  Washington,  who  compared  this  document  as  printed  in  the  Revised  Statutes  with 
the  original  in  his  custody,  said :  "  The  initial  letters  of  many  of  the  words  in  the  original 
of  this  instrument  are  capitals,  but  as  no  system  appears  to  have  been  observed,  the  same 
words  sometimes  beginning  with  a  capital  and  sometimes  with  a  small  letter,  I  have  thought 
it  best  not  to  undertake  to  follow  the  original  in  this  particular.  Moreover,  there  are  three 
forms  of  the  letter  s :  the  capital  S,  the  small  s,  and  the  long  f ,  the  last  being  used  indiscrimi- 
nately to  words  that  should  begin  with  a  capital  and  those  that  should  begin  with  a  small  s." 
The  Rpvised  Statutes  version  is  here  reproduced  exactly. 

"  The  Articles  of  Confederation  ceased  to  exist  upon  the  adoption  of  the  Federal  Consti- 
tution."   Van  Brocklin  v.  Tennessee,  117  U.  S.  159. 
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Executive  power,  of  the  State  from  which  he  fled,  be  delivered  up  and 
removed  to  the  State  having  jurisdiction  of  his  offence. 

Full  faith  and  credit  shall  be  given  in  each  of  these  States  to  the 
records,  acts  and  judicial  proceedings  of  the  courts  and  magistrates  of 
every  other  State. 

Article  7.  For  the  more  convenient  management  of  the  general 
interests  of  the  United  States,  delegates  shall  be  annually  appointed 
in  such  manner  as  the  legislature  of  each  State  shall  direct,  to  meet  in 
Congress  on  the  first  Monday  in  November,  in  every  year,  with  a  power 
reserved  to  each  State,  to  recall  its  delegates,  or  any  of  them,  at  any 
time  within  the  year,  and  to  send  others  in  their  stead,  for  the  remainder 
of  the  year. 

No  State  shall  be  represented  in  Congress  by  less  than  two,  nor  by 
more  than  seven  members;  and  no  person  shall  be  capable  of  being  a 
delegate  for  more  than  three  years  in  any  term  of  six  years ;  nor  shall 
any  person,  being  a  delegate,  be  capable  of  holding  any  office  under  the 
United  States,  for  which  he,  or  another  for  his  benefit  receives  any 
salary,  fees  or  emolument  of  any  kind. 

Each  State  shall  maintain  its  own  delegates  in  a  meeting  of  the 
States,  and  while  they  act  as  members  of  the  committee  of  the  States. 

In  determining  questions  in  the  United  States,  in  Congress  assem- 
bled, each  State  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  impeached 
or  questioned  in  any  court,  or  place  out  of  Congress,  and  the  members 
of  Congress  shall  be  protected  in  their  persons  from  arrests  and 
imprisonments,  during  the  time  of  their  gbing  to  and  from,  and  attend- 
ance on  Congress,  except  for  treason,  felony,  or  breach  of  the  peace. 

Article  VL  No  State  without  the  consent  of  the  United  States  in 
Congress  assembled,  shall  send  any  embassy  to,  or  receive  any  embassy 
from,  or  enter  into  any  conference,  agreement,  alliance  or  treaty  with 
any  king  prince  or  state;  nor  shall  any  person  holding  any  office  of 
profit  or  trust  under  the  United  States,  or  any  of  them,  accept  of  any 
present,  emolument,  office  or  title  of  any  kind  whatever  from  any  king, 
prince  or  foreign  state ;  nor  shall  the  United  States  in  Congress  assem- 
bled, or  any  of  them,  grant  any  title  of  nobility. 

No  two  or  more  States  shall  enter  into  any  treaty,  confederation  or 
alliance  whatever  between  them,  without  the  consent  of  the  United 
States  in  Congress  assembled,  specifying  accurately  the  purposes  for 
which  the  same  is  to  be  entered  into,  and  how  long  it  shall  continue. 

No  State  shall  lay  any  imposts  or  duties,  which  may  interfere  with 
any  stipulations  in  treaties,  entered  into  by  the  United  States  in  Con- 
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gross  assembled,  with  any  king,  prince  or  state,  in  pursuance  of  any 
treaties  already  proposed  by  Congress,  to  the  courts  of  France  and 
Spain. 

No  vessels  of  war  shall  be  kept  up  in  time  of  peace  by  any  State, 
except  such  number  only,  as  shall  be  deemed  necessary  by  the  United 
States  in  Congress  assembled,  for  the  defence  of  such  State,  or  its 
trade ;  nor  shall  any  body  of  forces  be  kept  up  by  any  State,  in  time  of 
peace,  except  such  number  only,  as  in  the  judgment  of  the  United 
States,  in  Congress  assembled,  shall  be  deemed  requisite  to  garrison 
the  forts  necessary  for  the  defence  of  such  State ;  but  every  State  shall 
always  keep  up  a  well  regulated  and  disciplined  militia,  sufficiently 
armed  and  accoutered,  and  shall  provide  and  constantly  have  ready  for 
use,  in  public  stores,  a  due  number  of  field  pieces  and  tents,  and  a  proper 
quantity  of  arms,  anununition  and  camp  equipage. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United 
States  in  Congress  assembled,  unless  such  State  be  actually  invaded  by 
enemies,  or  shall  have  received  certain  advice  of  a  resolution  being 
formed  by  some  nation  of  Indians  to  invade  such  State,  and  the  danger 
is  so  imminent  as  not  to  admit  of  a  delay,  till  the  United  States  in  Con- 
gress assembled  can  be  consulted:  nor  shall  any  State  grant  commis- 
sions to  any  ships  or  vessels  of  war,  nor  letters  of  marque  or  reprisal, 
except  it  be  after  a  declaration  of  war  by  the  United  States  in  Congress 
assembled,  and  then  only  against  the  kingdom  or  state  and  the  subjects 
thereof,  against  which  war  has  been  so  declared,  and  under  such  regu- 
lations as  shall  be  established  by  the  United  States  in  Congress  assem- 
bled, unless  such  State  be  infested  by  pirates,  in  which  case  vessels  of 
war  may  be  fitted  out  for  that  occasion,  and  kept  so  long  as  the  danger 
shall  continue,  or  until  the  United  States  in  Congress  assembled  shall 
determine  otherwise. 

Article  VII.  When  land-forces  are  raised  by  any  State  for  the 
common  defence,  all  officers  of  or  under  the  rank  of  colonel,  shall  be 
appointed  by  the  Legislature  of  each  State  respectively  by  whom  such 
forces  shall  be  raised,  or  in  such  manner  as  such  State  shall  direct,  and 
all  vacancies  shall  be  filled  up  by  the  State  which  first  made  the 
appointment. 

Artide  vm  All  charges  of  war,  and  all  other  expenses  that  shall 
be  incurred  for  the  common  defence  or  general  welfare,  and  allowed 
by  the  United  States  in  Congress  assembled,  shall  be  defrayed  out  of  a 
common  treasury,  which  shall  be  supplied  by  the  several  States,  in 
proportion  to  the  value  of  all  land  within  each  State,  granted  to  or 
surveyed  for  any  person,  as  such  land  and  the  buildings  and  improve- 
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ments  thereon  shall  be  estimated  according  to  such  mode  as  the  United 
States  in  Congress  assembled,  shall  from  time  to  time  direct  and 
appoint. 

The  taxes  for  paying  that  proportion  shall  be  laid  and  levied  by  the 
authority  and  direction  of  the  Legislatures  of  the  several  States  within 
the  time  agreed  upon  by  the  United  States  in  Congress  assembled. 

Artide  IX.  The  United  States  in  Congress  assembled,  shaU  have 
the  sole  and  exclusive  right  and  power  of  determining  on  peace  and 
war,  except  in  the  cases  mentioned  in  the  sixth  article  —  of  sending  and 
receiving  ambassadors  —  entering  into  treaties  and  alliances,  provided 
that  no  treaty  of  commerce  shall  be  made  whereby  the  legislative  power 
of  the  respective  States  shall  be  restrained  from  imposing  such  imposts 
and  duties  on  foreigners,  as  their  own  people  are  subjected  to,  or  from 
prohibiting  the  exportation  or  importation  of  any  species  of  goods  or 
commodities  whatsoever  —  of  establishing  rules  for  deciding  in  all 
cases,  what  captures  on  land  or  water  shall  be  legal,  and  in  what  man- 
ner prizes  taken  by  land  or  naval  forces  in  the  service  of  the  United 
States  shall  be  divided  or  appropriated  —  of  granting  letters  of  marque 
and  reprisal  in  times  of  peace  —  appointing  courts  for  the  trial  of 
piracies  and  felonies  committed  on  the  high  seas  and  establishing  courts 
for  receiving  and  determining  finally  appeals  in  all  cases  of  captures, 
provided  that  no  member  of  Congress  shall  be  appointed  a  judge  of 
any  of  the  said  courts. 

The  United  States  in  Congress  assembled  shall  also  be  the  last 
resort  on  appeal  in  all  disputes  and  differences  now  subsisting  or  that 
hereafter  may  arise  between  two  or  more  States  concerning  boundary, 
jurisdiction  or  any  other  cause  whatever ;  which  authority  shall  always 
be  exercised  in  the  manner  following.  Whenever  the  legislative  or 
executive  authority  or  lawful  agent  of  any  State  in  controversy  with 
another  shall  present  a  petition  to  Congress,  stating  the  matter  in  ques- 
tion and  praying  for  a  hearing,  notice  thereof  shall  be  given  by  order 
of  Congress  to  the  legislative  or  executive  authority  of  the  other  State 
in  controversy,  and  a  day  assigned  for  the  appearance  of  the  parties 
by  their  lawful  agents,  who  shall  then  be  directed  to  appoint  by  joint 
consent,  commissioners  or  judges  to  constitute  a  court  for  hearing  and 
determining  the  matter  in  question :  but  if  they  cannot  agree,  Congress 
shall  name  three  persons  out  of  each  of  the  United  States,  and  from  the 
list  of  such  persons  each  party  shall  alternately  strike  out  one,  the 
petitioners  beginning,  until  the  nimiber  shall  be  reduced  to  thirteen; 
and  from  that  number  not  less  than  seven,  nor  more  than  nine  names  as 
Congress  shall  direct,  shall  in  the  presence  of  Congress  be  drawn  out 
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by  lot,  and  the  persons  whose  names  shall  be  so  drawn  or  any  five  of 
them,  shall  be  commissioners  or  judges,  to  hear  and  finally  determine 
the  controversy,  so  always  as  a  major  part  of  the  judges  who  shall  hear 
the  cause  shall  agree  in  the  determination:  and  if  either  party  shall 
neglect  to  attend  at  the  day  appointed,  without  showing  reasons,  which 
Congress  shall  judge  suflScient,  or  being  present  shall  refuse  to  strike, 
the  Congress  shall  proceed  to  nominate  three  persons  out  of  each  State, 
and  the  Secretary  of  Congress  shall  strike  in  behalf  of  such  party 
absent  or  refusing;  and  the  judgment  and  sentence  of  the  court  to  be 
appointed,  in  the  manner  before  prescribed,  shall  be  final  and  conclu- 
sive ;  and  if  any  of  the  parties  shall  refuse  to  submit  to  the  authority  of 
such  court,  or  to  appear  or  defend  their  claim  or  cause,  the  court  shall 
nevertheless  proceed  to  pronounce  sentence,  or  judgment,  which  shall 
in  like  manner  be  final  and  decisive,  the  judgment  or  sentence  and  other 
proceedings  being  in  either  case  transmitted  to  Congress,  and  lodged 
among  the  acts  of  Congress  for  the  security  of  the  parties  concerned: 
provided  that  every  commissioner,  before  he  sits  in  judgment,  shall 
take  an  oath  to  be  administered  by  one  of  the  judges  of  the  supreme  or 
superior  court  of  the  State  where  the  cause  shall  be  tried,  **  well  and 
truly  to  hear  and  determine  the  matter  in  question,  according  to  the 
best  of  his  judgment,  without  favour,  affection  or  hope  of  reward:" 
provided  also  that  no  State  shall  be  deprived  of  territory  for  the  bene- 
fit of  the  United  States. 

All  controversies  concerning  the  private  right  of  soil  claimed  under 
different  grants  of  two  or  more  States,  whose  jurisdiction  as  they  may 
respect  such  lands,  and  the  States  which  passed  such  grants  are 
adjusted,  the  said  grants  or  either  of  them  being  at  the  same  time 
claimed  to  have  originated  antecedent  to  such  settlement  of  jurisdiction, 
shall  on  the  petition  of  either  party  to  the  Congress  of  the  United 
States,  be  finally  determined  as  near  as  may  be  in  the  same  manner  as 
is  before  prescribed  for  deciding  disputes  respecting  territorial  juris- 
diction between  different  States. 

The  United  States  in  Congress  assembled  shall  also  have  the  sole  and 
exclusive  right  and  power  of  regulating  the  alloy  and  value  of  coin 
struck  by  their  own  authority,  or  by  that  of  the  respective  States.  — 
fixing  the  standard  of  weights  and  measures  throughout  the  United 
States.  —  regulating  the  trade  and  managing  all  affairs  with  the 
Indians,  not  members  of  any  of  the  States,  provided  that  the  legis- 
lative right  of  any  State  within  its  own  limits  be  not  infringed  or  vio- 
lated—  establishing  and  regulating  post-oflBces  from  one  State  to 
another,  throughout  all  the  United  States,  and  exacting  such  postage 
on  the  papers  passing  thro '  the  same  as  may  be  requisite  to  defray  the 
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expenses  of  the  said  office  —  appointing  all  officers  of  the  land  f  orces^ 
in  the  service  of  the  United  States,  excepting  regimental  officers  — 
appomting  all  the  officers  of  the  naval  forces,  and  commissioning  all 
officers  whatever  in  the  service  of  the  United  States  —  making  rales 
for  the  government  and  regulation  of  the  said  land  and  naval  forces, 
and  directing  their  operations. 

The  United  States  in  Congress  assembled  shall  have  authority  to 
appoint  a  committee,  to  sit  in  the  recess  of  Congress,  to  be  denominated 
*  *  a  Committee  of  the  States, ' '  and  to  consist  of  one  delegate  from  each 
State ;  and  to  appoint  such  other  committees  and  civil  officers  as  may  be 
necessary  for  managing  the  general  affairs  of  the  United  States  under 
their  direction  —  to  appoint  one  of  their  number  to  preside,  provided 
that  no  person  be  allowed  to  serve  in  the  office  of  president  more  than 
one  year  in  any  term  of  three  years ;  to  ascertain  the  necessary  sums  of 
money  to  be  raised  for  the  service  of  the  United  States,  and  to  appro- 
priate and  apply  the  same  for  defraying  the  public  expenses  —  to  bor- 
row money,  or  emit  bills  on  the  credit  of  the  United  States,  transmitting 
every  half  year  to  the  respective  States  an  account  of  the  srnns  of 
money  so  borrowed  or  emitted,  —  to  build  and  equip  a  navy  —  to  agree 
upon  the  number  of  land  forces,  and  to  make  requisitions  from  each 
State  for  its  quota,  in  proportion  to  the  number  of  white  inhabitants  in 
such  State ;  which  requisition  shall  be  binding,  and  thereupon  the  Legis- 
lature of  each  State  shall  appoint  the  regimental  officers,  raise  the  men 
and  cloath,  arm  and  equip  them  in  a  soldier  like  manner,  at  the  expense 
of  the  United  States ;  and  the  officers  and  men  so  cloathed,  armed  and 
equipped  shall  march  to  the  place  appointed,  and  within  the  time  agreed 
on  by  the  United  States  in  Congress  assembled :  but  if  the  United  States 
in  Congress  assembled  shall,  on  consideration  of  circumstances  judge 
proper  that  any  State  should  not  raise  men,  or  should  raise  a  smaller 
number  than  its  quota,  and  that  any  other  State  should  raise  a  greater 
number  of  men  than  the  quota  thereof,  such  extra  number  shall  be 
raised,  officered,  cloathed,  armed  and  equipped  in  the  same  manner  as 
the  quota  of  such  State,  unless  the  legislature  of  such  State  shall  judge 
that  such  extra  number  cannot  be  safely  spared  out  of  the  same,  in 
which  case  they  shall  raise  officer,  cloath,  arm  and  equip  as  many  of 
such  extra  number  as  they  judge  can  be  safely  spared.  And  the  officers 
and  men  so  cloathed,  armed  and  equipped,  shall  march  to  the  place 
appointed,  and  within  the  time  agreed  on  by  the  United  States  in 
Congress  assembled. 

The  United  States  in  Congress  assembled  shall  never  engage  in  a 

war,  nor  grant  letters  of  marque  and  reprisal  in  time  of  peace,  nor 

enter  into  any  treaties  or  alliances,  nor  coin  money,  nor  regulate  the 
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value  thereof,  nor  ascertain  the  sums  and  expenses  necessary  for  the 
defence  and  welfare  of  the  United  States,  or  any  of  them,  nor  emit  bills, 
nor  borrow  money  on  the  credit  of  the  United  States,  nor  appropriate 
money,  nor  agree  upon  the  number  of  vessels  of  war,  to  be  built  or  pur- 
chased, or  the  number  of  land  or  sea  forces  to  be  raised,  nor  appoint  a 
commander  in  chief  of  the  army  or  navy,  unless  nine  States  assent  to 
the  same :  nor  shall  a  question  on  any  other  point,  except  for  adjourn- 
ing from  day  to  day  be  determined,  unless  by  the  votes  of  a  majority  of 
the  United  States  in  Congress  assembled. 

The  Congress  of  the  United  States  shall  have  power  to  adjourn  to 
any  time  within  the  year,  and  to  any  place  within  the  United  States,  so 
that  no  period  of  adjournment  be  for  a  longer  duration  than  the  space 
of  six  months,  and  shall  publish  the  journal  of  their  proceedings 
monthly,  except  such  parts  thereof  relating  to  treaties,  alliances  or  mili- 
tary operations,  as  in  their  judgment  require  secresy ;  and  the  yeas  and 
nays  of  the  delegates  of  each  State  on  any  question  shall  be  entered  on 
the  journal,  when  it  is  desired  by  any  delegate ;  and  the  delegates  of  a 
State,  or  any  of  them,  at  his  or  their  request  shall  be  furnished  with  a 
transcript  of  the  said  journal,  except  such  parts  as  are  above  excepted, 
to  lay  before  the  Legislatures  of  the  several  States. 

Article  Z.  The  committee  of  the  States,  or  any  nine  of  them,  shall 
be  authorized  to  execute,  in  the  recess  of  Congress,  such  of  the  powers 
of  Congress  as  the  United  States  in  Congress  assembled,  by  the  consent 
of  nine  States,  shall  from  time  to  time  think  expedient  to  vest  them 
with;  provided  that  no  power  be  delegated  to  the  said  committee,  for 
the  exercise  of  which,  by  the  articles  of  confederation,  the  voice  of  nine 
States  in  the  Congress  of  the  United  States  assembled  is  requisite. 

Artiele  XL  Canada  acceding  to  this  confederation,  and  joining  in 
the  measures  of  the  United  States,  shall  be  admitted  into,  and  entitled 
to  all  the  advantages  of  this  Union:  but  no  other  colony  shall  be 
admitted  into  the  same,  unless  such  admission  be  agreed  to  by  nine 
States. 

Artiele  ZIL  All  bills  of  credit  emitted,  monies  borrowed  and  debts 
contracted  by,  or  under  the  authority  of  Congress,  before  the  assem- 
bling of  the  United  States,  in  pursuance  of  the  present  confederation, 
shall  be  deemed  and  considered  as  a  charge  against  the  United  States, 
for  payment  and  satisfaction  whereof  the  said  United  States,  and  the 
public  faith  are  hereby  solemnly  pledged. 

Artiele  XIH.  Every  State  shall  abide  by  the  determinations  of  the 
United  States  in  Congress  assembled,  on  all  questions  which  by  this 
confederation  are  submitted  to  them.     And  the  articles  of  this  con- 
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• 

federation  shall  be  inviolably  observed  by  every  State,  and  the  Union 
shall  be  perpetual;  nor  shall  any  alteration  at  any  time  hereafter  be 
made  in  any  of  them ;  unless  such  alteration  be  agreed  to  in  a  Congress 
of  the  United  States,  and  be  afterwards  confirmed  by  the  Legislatures 
of  every  State. 

And  whereas  it  has  pleased  the  Great  Governor  of  the  world  to 
incline  the  hearts  of  the  Legislatures  we  respectively  represent  in  Con- 
gress, to  approve  of,  and  to  authorize  us  to  ratify  the  said  articles  of 
confederation  and  perpetual  union.  Know  ye  that  we  the  undersigned 
delegates,  by  virtue  of  the  power  and  authority  to  us^ven  for  that 
purpose,  do  by  these  presents,  in  the  name  and  in  behalf  of  our 
respective  constituents,  fully  and  entirely  ratify  and  confirm  each  and 
every  of  the  said  articles  of  confederation  and  perpetual  union,  and 
all  and  singular  the  matters  and  things  therein  contained:  and  we  do 
further  solemnly  plight  and  engage  the  faith  of  our  respective  con- 
stituents, that  they  shall  abide  by  the  determinations  of  the  United 
States  in  Congress  assembled,  on  all  questions,  which  by  the  said  con- 
federatton  are  submitted  to  them.  And  that  the  articles  thereof  shall 
be  inviolably  observed  by  the  States  we  re[s]pectively  represent,  and 
that  the  Union  shall  be  perpetual. 

In  witness  whereof  we  have  hereunto  set  our  hands  in  Congress.  Done 
at  Philadelphia  in  the  State  of  Pennsylvania  the  ninth  day  of  July 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  seventy- 
eight,  and  in  the  third  year  of  the  independence  of  America.* 

On  the  part  <&  behalf  of  the  State  of  New  Hampshire. 

JosiAH  Babtlbtt,  John  Wentworth,  Junr., 

August  8th,  1778. 

On  the  part  and  behalf  of  the  State  of  Massachusetts  Bay. 

John  Hancock,  Francis  Dana, 

Samuel  Adams,  James  Lovelx., 

ELBRmoE  Gerry,  Samuel  Holtbn. 

On  the  part  and  behalf  of  the  State  of  Rhode  Island  and  Providence 

Plantations, 

WnxiAM  Ellery,  John  Collins. 

Henry  Marchant, 


•From  the  circumstance  of  delegates  from  the  same  State  having  signed  the  Articles  of 
Confederation  at  different  times,  as  appears  by  the  dates,  it  is  probable  they  affixed  their  names 
as  they  happened  to  be  present  in  Congress,  after  they  had  been  authorized  by  their  constituents. 
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On  the  part  and  behalf  of  the  State  of  Connecticut. 

BooEB  Sherman,  Titus  Hosmbb, 

Samuel  Huntinoton,  Andrew  Adams. 

Oliver  Woloott, 

On  the  part  and  behalf  of  the  State  of  New  York. 

m 

Jab.  Duane,  Wm.  Duer, 

Fra.  Lewis,  Gout.  Morris. 

On  the  part  and  in  behalf  of  the  State  of  New  Jersey,  Novr.  26,  1778. 
Jno.  Witherspoon,  Nathl.  Soudder. 

On  the  part  and  behalf  of  the  State  of  Pennsylvania. 

RoBT.  Morris,  William  Clingan, 

Daniel  Roberdeau,  JosippH  Reed,  22d  July,  1778. 

JoNA.  Bayard  Smith, 

On  the  part  £  behalf  of  the  State  of  Delaware. 

Tho.  M'Kean,  Feby.  12, 1779.  Nicholas  Van  Dykb. 

John  Dickinson,  May  5th,  1779. 

On  the  part  and  behalf  of  the  State  of  Maryland. 
John  Hanson,  March  1,  1781.         Daniel  Carroll,  Mar.  1,  1781. 

On  the  part  and  behalf  of  the  State  of  Virginia. 

Richard  Henry  Lee,  Jno.  Harvie, 

John  Banister,  Francis  Lightfoot  Lbb. 

Thomas  Adams, 

On  the  part  and  behalf  of  the  State  of  No.  Carolina. 

John  Penn,  July  21st,  1778.  Jno.  Williams. 

Corns.  Harnett, 

On  the  part  <&  behalf  of  the  State  of  South  Carolina. 

Henry  Laurens,  Richd.  Hutson, 

William  Henry  Drayton,  Thos.  Heyward,  Junr, 

Jno.  Mathews, 

On  the  part  dt  behalf  of  the  State  of  Georgia. 

Jno.  Walton,  24th  July,  1778,        Edwd,  Langworthy. 
Edwd.  Telfair, 
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[The  Confederate  Congress,  July  13,  1787.] 

An  Ordinance  for  the  government  of  the  territory  of  the  United  States 

northwest  of  the  river  Ohio. 

Beetton  1.  Be  it  ordained  by  the  United  States  in  Congress  assem- 
bled, That  the  said  territory,  for  the  purpose  of  temporary  govemment, 
be  one  district,  subject,  however,  to  be  divided  into  two  districts,  as 
future  circumstances  may,  in  the  opinion  of  Congress,  make  it  expedient. 

Sec  2.  Be  it  ordained  by  the  authority  aforesaid,  That  the  estates 
both  of  resident  and  non-resident  proprietprs  in  the  said  territory, 
dying  intestate,  shall  descend  to,  and  be  distributed  among,  their 
children  and  the  descendants  of  a  deceased  child  in  equal  parts,  the 
descendants  of  a  deceased  child  or  grandchild  to  take  the  share  of  their 
deceased  parent  in  equal  parts  among  them ;  and  where  there  shall  be 
no  children  or  descendants,  then  in  equal  parts  to  the  next  of  kin,  in 
equal  degree ;  and  among  collaterals,  the  children  of  a  deceased  brother 
or  sister  of  the  intestate  shall  have,  in  equal  parts  among  them,  their 
deceased  parent's  share;  and  there  shall,  in  no  case,  be  a  distinction 
between  kindred  of  the  whole  and  half  blood ;  saving  in  all  cases  to  the 
widow  of  the  intestate,  her  third  part  of  the  real  estate  for  life,  and  one- 
third  part  of  the  personal  estate ;  and  this  law  relative  to  descents  and 
dower,  shall  remain  in  full  force  until  altered  by  the  legislature  of  the 
district.  And  until  the  governor  and  judges  shall  adopt  laws  as  here- 
inafter mentioned,  estates  in  the  said  territory  may  be  devised  or 
bequeathed  by  wills  in  writing,  signed  and  sealed  by  him  or  her  in  whom 
the  estate  may  be,  (being  of  full  age,)  and  attested  by  three  witnesses; 
and  real  estates  may  be  conveyed  by  lease  and  release,  or  bargain  and 
sale,  signed,  sealed,  and  delivered  by  the  person,  being  of  full  age,  in 
whom  the  estate  may  be,  and  attested  by  two  witnesses,  provided  such 

"  The  Ordinanoe  of  1787,  like  all  Acts  of  Congress  for  the  government  of  the  Territories, 
bid  no  force  in  any  State  after  its  admission  into  the  Union.*'  Van  Brocklin  v.  Tennessee, 
117  U.  8.  169. 
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wills  be  duly  proved,  and  such  conveyances  be  acknowledged,  or  the 
execution  thereof  duly  proved,  and  be  recorded  within  one  year  after 
proper  magistrates,  courts,  and  registers,  shall  be  appointed  for  that 
purpose ;  and  personal  property  may  be  transferred  by  delivery,  saving, 
however,  to  the  French  and  Canadian  inhabitants,  and  other  settlers 
of  the  Kaskaskies,  Saint  Vincents,  and  the  neighboring  villages,  who 
have  heretofore  professed  themselves  citizens  of  Virginia,  their  laws 
and  customs  now  in  force  among  them,  relative  to  the  descent  and 
conveyance  of  property. 

See.  3.  Be  it  ordained  by  the  authority  aforesaid,  That  there  shall 
be  appointed,  from  time  to  time,  by  Congress,  a  governor,  whose  com- 
mission shall  continue  in  force  for  the  term  of  three  years,  unless  sooner 
revoked  by  Congress ;  he  shall  reside  in  the  district,  and  have  a  free- 
hold estate  therein,  in  one  thousand  acres  of  land,  while  in  the  exercise 
of  his  office. 

See.  4.  There  shall  be  appointed  from  time  to  time,  by  Congress,  a 
secretary,  whose  commission  shall  continue  in  force  for  four  years, 
unless  sooner  revoked ;  he  shall  reside  in  the  district,  and  have  a  free- 
hold estate  therein,  in  five  hundred  acres  of  land,  while  in  the  exercise 
of  his  office.  It  shall  be  his  duty  to  keep  and  preserve  the  acts  and  laws 
passed  by  the  legislature,  and  the  public  records  of  the  district,  and  the 
proceedings  of  the  governor  in  his  executive  department,  and  transmit 
authentic  copies  of  such  acts  and  proceedings  every  six  months  to  the 
Secretary  of  Congress.  There  shall  also  be  appointed  a  court,  to  con- 
sist of  three  judges,  any  two  of  whom  to  form  a  court,  who  shall  have  a 
common-law  jurisdiction,  and  reside  in  the  district,  and  have  each 
therein  a  freehold  estate,  in  five  hundred  acres  of  land,  while  in  the 
exercise  of  their  offices ;  and  their  commissions  shall  continue  in  force 
during  good  behavior. 

See.  5.  The  governor  and  judges,  or  a  majority  of  them,  shall  adopt 
and  publish  in  the  distric[t]  such  laws  of  the  original  States,  criminal 
and  civil,  as  may  be  necessary,  and  best  suited  to  the  circumstances  of 
the  district,  and  report  them  to  Congress  from  time  to  time,  which  laws 
shall  be  in  force  in  the  district  until  the  organization  of  the  general 
assembly  therein,  unless  disapproved  of  by  Congress ;  but  afterwards 
the  legislature  shall  have  authority  to  alter  them  as  they  shall  think  fit. 

See.  6.  The  governor,  for  the  time  being,  shall  be  commander-in- 
chief  of  the  militia,  appoint  and  commission  all  officers  in  the  same 
below  the  rank  of  general  officers";  all  general  officers  shall  be  appointed 
and  commissioned  by  Congress. 
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Bee.  7.  Previous  to  the  organization  of  the  general  assembly  the 
governor  shall  appoint  such  magistrates,  and  other  civil  officers,  in 
each  county  or  township,  as  he  shall  find  necessary  for  the  preservation 
of  the  peace  and  good  order  in  the  same.  After  the  general  assembly 
shall  be  organized  the  powers  and  duties  of  magistrates  and  other  civil 
officers  shall  be  regulated  and  defined  by  the  said  assembly;  but  all 
magistrates  and  other  civil  officers,  not  herein  otherwise  directed,  shall, 
during  the  continuance  of  this  temporary  government,  be  appointed  by 
the  governor. 

See.  8.  For  the  prevention  of  crimes  and  injuries,  the  laws  to  be 
adopted  or  made  shall  have  force  in  all  parts  of  the  district,  and  for  the 
execution  of  process,  criminal  and  civil,  the  governor  shall  make  proper 
divisions  thereof;  and  he  shall  proceed,  from  time  to  time,  as  circum- 
stances may  require,  to  lay  out  the  parts  of  the  district  in  which  the 
Indian  titles  shall  have  been  extinguished,  into  counties  and  townships, 
subject,  however,  to  such  alterations  as  may  thereafter  be  made  by  the 
legislature. 

Bee.  9.  So  soon  as  there  shall  be  five  thousand  free  male  inhabitants, 
of  full  age,  in  the  district,  upon  giving  proof  thereof  to  the  governor, 
they  shall  receive  authority,  with  time  and  place,  to  elect  representa- 
tives from  their  counties  or  townships,  to  represent  them  in  the  general 
assembly :  Provided,  That  for  every  five  hundred  free  male  inhabitants 
there  shall  be  one  representative,  and  so  on,  progressively,  with  the 
number  of  free  male  inhabitants,  shall  the  right  of  representation 
increase,  until  the  number  of  representatives  shall  amount  to  twenty- 
five;  after  which  the  number  and  proportion  of  representatives  shall 
be  regulated  by  the  legislature :  Provided,  That  no  person  be  eligible 
or  qualified  to  act  as  a  representative,  unless  he  shall  have  been  a  citizen 
of  one  of  the  United  States  three  years,  and  be  a  resident  in  the  district, 
or  unless  he  shall  have  resided  in  the  district  three  years ;  and,  in  either 
case,  shall  likewise  hold  in  his  own  right,  in  fee-simple,  two  hundred 
acres  of  land  within  the  same :  Provided  also,  That  a  freehold  in  fifty 
acres  of  land  in  the  district,  having  been  a  citizen  of  one  of  the  States, 
and  being  resident  in  the  district,  or  the  like  freehold  and  two  years' 
residence  in  the  district,  shall  be  necessary  to  qualify  a  man  as  an 
elector  of  a  representative. 

Bee.  10.  The  representatives  thus  elected  shall  serve  for  the  term 
of  two  years ;  and  in  case  of  the  death  of  a  representative,  or  removal 
from  office,  the  governor  shall  issue  a  writ  to  the  county  or  township, 
for  which  he  was  a  member,  to  elect  another  in  his  stead,  to  serve  for 
ibe  residue  of  the  term. 
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8eo.  11.  The  general  assembly,  or  legislature,  shall  consist  of  the 
governor,  legislative  council,  and  a  house  of  representatives.  The 
legislative  council  shall  consist  of  five  members,  to  continue  in  office 
five  years,  unless  sooner  removed  by  Congress ;  any  three  of  whom  to 
be  a  quorum;  and  the  members  of  the  council  shall  be  nominated  and 
appointed  in  the  following  manner,  to  wit :  As  soon  as  representatives 
shall  be  elected  the  governor  shall  appoint  a  time  and  place  for  them 
to  meet  together,  and  when  met  they  shall  nominate  ten  persons, 
resident  in  the  district,  and  each  possessed  of  a  freehold  in  five  hundred 
acres  of  land,  and  return  their  names  to  Congress,  five  of  whom  Con- 
gress shall  appoint  and  commission  to  serve  as  aforesaid ;  and  whenever 
a  vacancy  shall  happen  in  the  council,  by  death  or  removal  from  office, 
the  house  of  representatives  shall  nominate  two  persons,  qualified  as 
aforesaid,  for  each  vacancy,  and  return  their  names  to  Congress,  one 
of  whom  Congress  shall  appoint  and  commission  for  the  residue  of  the 
term ;  and  every  five  years,  four  months  at  least  before  the  expiration 
of  the  time  of  service  of  the  members  of  the  council,  the  said  house  shall 
nominate  ten  persons,  qualified  as  aforesaid,  and  return  their  names 
to  Congress,  five  of  whom  Congress  shall  appoint  and  commission  to 
serve  as  members  of  the  council  five  years,  unless  sooner  removed. 
And  the  governor,  legislative  council,  and  house  of  representatives 
shall  have  authority  to  make  laws  in  all  cases  for  the  good  government 
of  the  district,  not  repugnant  to  the  principles  and  articles  in  this 
ordinance  established  and  declared.  And  all  bills,  having  passed  by  a 
majority  in  the  house,  and  by  a  majority  in  the  council,  shall  be  referred 
to  the  governor  for  his  assent;  but  no  bill,  or  legislative  act  whatever, 
shall  be  of  any  force  without  his  assent.  The  governor  shall  have  power 
to  convene,  prorogue,  and  dissolve  the  general  assembly  when,  in  his 
opinion,  it  shall  be  expedient. 

Sec.  12.  The  governor,  judges,  legislative  council,  secretary,  and 
such  other  officers  as  Congress  shall  appoint  in  the  district,  shall  take 
an  oath  or  affirmation  of  fidelity,  and  of  office ;  the  governor  before  the 
President  of  Congress,  and  all  other  officers  before  the  governor.  As 
soon  as  a  legislature  shall  be  formed  in  the  district,  the  council  and 
house  assembled,  in  one  room,  shall  have  authority,  by  joint  ballot,  to 
elect  a  delegate  to  Congress,  who  shall  have  a  seat  in  Congress,  with  a 
right  of  debating,  but  not  of  voting,  during  this  temporary  government. 

See.  18.  And  for  extending  the  fundamental  principles  of  civil  and 
religious  liberty,  which  form  the  basis  whereon  these  republics,  their 
laws  and  constitutions,  are  erected ;  to  fix  and  establish  those  principles 
as  the  basis  of  all  laws,  constitutions,  and  governments,  which  forever 
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hereafter  shall  be  formed  in  the  said  territory ;  to  provide,  also,  for  the 
establishment  of  States,  and  permanent  government  therein,  and  for 
their  admission  to  a  share  in  the  Federal  councils  on  an  equal  footing 
with  the  original  States,  at  as  early  periods  as  may  be  consistent  with 
the  general  interest : 

See.  14.  It  is  hereby  ordained  and  declared,  by  the  authority  afore- 
said, that  the  following  articles  shall  be  considered  as  articles  of  com- 
pact, between  the  original  States  and  the  people  and  States  in  the  said 
territory,  and  forever  remain  unalterable,  imless  by  common  consent, 
to  wit: 

ARTICLE  I. 

No  person,  demeaning  himself  in  a  peaceable  and  orderly  manner, 
shall  ever  be  molested  on  account  of  his  mode  of  worship,  or  religious 
sentiments,  in  the  said  territories. 

ARTICLE  II. 

The  inhabitants  of  the  said  territory  shall  always  be  entitled  to  the 
benefits  of  the  writs  of  habeas  corpus y  and  of  the  trial  by  jury;  of  a 
propo[r]tionate  representation  of  the  people  in  the  legislature,  and  of 
judicial  proceedings  according  to  the  course  of  the  common  law.  All 
persons  shall  be  bailable,  unless  for  capital  offences,  where  the  proof 
shall  be  evident,  or  the  presumption  great.  All  fines  shall  be  moderate ; 
and  no  cruel  or  unusual  punishments  shall  be  inflicted.  No  man  shall 
be  deprived  of  his  liberty  or  property,  but  by  the  judgment  of  his  peers, 
or  the  law  of  the  land,  and  should  the  public  exigencies  make  it  neces- 
sary, for  the  common  preservation,  to  take  any  person's  property,  or 
to  demand  his  particular  services,  full  compensation  shall  be  made  for 
the  same.  And,  in  the  just  preservation  of  rights  and  property,  it  is 
understood  and  declared,  that  no  law  ought  ever  to  be  made  or  have 
force  in  the  said  territory,  that  shall,  in  any  manner  whatever,  interfere 
with  or  affect  private  contracts,  or  engagements,  bona  fide  c;nd  without 
fraud  previously  formed. 

ARTICLE  in. 

Religion,  morality,  and  knowledge  being  necessary  to  good  govem- 
ment  and  the  happiness  of  mankind,  schools  and  the  means  of  education 
shall  forever  be  encouraged.  The  utmost  good  faith  shall  always  be 
observed  towards  the  Indians ;  their  lands  and  property  shall  never  be 
taken  from  them  without  their  consent;  and  in  their  property,  rights, 
and  liberty  they  never  shall  be  invaded  or  disturbed,  unless  in  just  and 
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lawful  wars  authorized  by  Congress;  but  laws  founded  in  justice  and 
humanity  shall,  from  time  to  time,  be  made,  for  preventing  wrongs 
being  done  to  them,  and  for  preserving  peace  and  friendship  with  them. 

ABTICLE  IV. 

The  said  territory,  and  the  States  which  may  be  formed  therein, 
shall  forever  remain  a  part  of  this  confederacy  of  the  United  States 
of  America,  subject  to  the  Articles  of  Confederation,  and  to  such  altera- 
tions therein  as  shall  be  constitutionally  made ;  and  to  all  the  acts  and 
ordinances  of  the  United  States  in  Congress  assembled,  conformable 
thereto.  The  inhabitants  and  settlers  in  the  said  territory  shall  be 
subject  to  pay  a  part  of  the  Federal  debts,  contracted,  or  to  be  con- 
tracted, and  a  proportional  part  of  the  expenses  of  government  to  be 
apportioned  on  them  by  Congress,  according  to  the  same  common  rule 
and  measure  by  which  apportionments  thereof  shall  be  made  on  the 
other  States;  and  the  taxes  for  paying  their  proportion  shall  be  laid 
and  levied  by  the  authority  and  direction  of  the  legislatures  of  the 
district,  or  districts,  or  new  States,  as  in  the  original  States,  within  the 
time  agreed  upon  by  the  United  States  in  Congress  assembled.  The 
legislatures  of  those  districts,  or  new  States,  shall  never  interfere  with 
the  primary  disposal  of  the  soil  by  the  United  States  in  Congress  assem- 
bled, nor  with  any  regulations  Congress  may  find  necessary  for  securing 
the  title  in  such  soil  to  the  bona-fide  purchasers.  No  tax  shall  be 
imposed  on  lands  the  property  of  the  United  States;  and  in  no  case 
shall  non-resident  proprietors  be  taxed  higher  than  residents.  The 
navigable  waters  leading  into  the  Mississippi  and  Saint  Lawrence,  and 
the  carrying  places  between  the  same,  shall  be  common  highways,  and 
forever  free,  as  well  to  the  inhabitants  of  the  said  territory  as  to  the 
citizens  of  the  United  States,  and  those  of  any  other  States  that  may  be 
admitted  into  the  confederacy,  without  any  tax,  impost,  of  duty 
therefor. 

ARTICLE  V. 

There  shall  be  formed  in  the  said  territory  not  less  than  three  nor 
more  than  five  States;  and  the  boundaries  of  the  States,  as  soon  as 
Virginia  shall  alter  her  act  of  cession  and  consent  to  the  same,  shall 
become  fixed  and  established  as  follows,  to  wit :  The  western  State,  in 
the  said  territory,  shall  be  bounded  by  the  Mississippi,  the  Ohio,  and 
the  Wabash  Rivers;  a  direct  line  drawn  from  the  Wabash  and  Post 
Vincents,  due  north,  to  the  territorial  line  between  the  United  States 
and  Canada ;  and  by  the  said  territorial  line  to  the  Lake  of  the  Woods 
And  Mississippi.    The  middle  State  shall  be  bounded  by  the  said  direct 
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line,  the  Wabash  from  Post  Vincents  to  the  Ohio,  by  the  Ohio,  by  a 
direct  line  drawn  due  north  from  the  mouth  of  the  Great  Miami  to  the 
said  territorial  line,  and  by  the  said  territorial  line.  The  eastern  State 
shall  be  bounded  by  the  last-mentioned  direct  line,  the  Ohio,  Pennsyl- 
vania, and  the  said  territorial  line:  Provided^  however ,  And  it  is 
further  understood  and  declared,  that  the  boundaries  of  these  three 
States  shall  be  subject  so  far  to  be  altered,  that,  if  Congress  shall  here- 
after find  it  expedient,  they  shall  have  authority  to  form  one  or  two 
States  in  that  part  of  the  said  territory  which  lies  north  of  an  east  and 
west  line  drawn  through  the  southerly  bend  or  extreme  of  Lake  Michi- 
gan. And  whenever  any  of  the  said  States  shall  have  sixty  thousand 
free  inhabitants  therein,  such  State  shall  be  admitted,  by  its  delegates, 
into  the  Congress  of  the  United  States,  on  an  equal  footing  with  the 
original  States,  in  all  respects  whatever;  and  shall  be  at  liberty  to 
form  a  permanent  constitution  and  State  government :  Provided,  The 
constitution  and  government,  so  to  be  formed,  shall  be  republican,  and 
in  conformity  to  the  principles  contained  in  these  articles,  and,  so  far  as 
it  can  be  consistent  with  the  general  interest  of  the  confederacy,  such 
admission  shall  be  allowed  at  an  earlier  period,  and  when  there  may  be 
a  less  number  of  free  inhabitants  in  the  State  than  sixty  thousand 

X 

ARTICLE  VI. 

There  shall  be  neither  slavery  nor  involuntary  servitude  in  the  said 
territory,  otherwise  than  in  the  pimishment  of  crimes,  whereof  the 
party  shall  have  been  duly  convicted:  Provided  always,  That  any 
person  escaping  into  the  same,  from  whom  labor  or  service  is  lawfully 
claimed  in  any  one  of  the  original  States,  such  fugitive  may  be  lawfully 
reclaimed,  and  conveyed  to  the  person  claiming  his  or  her  labor  or 
service  as  aforesaid. 

Be  it  ordained  by  the  authority  aforesaid,  That  the  resolutions  of 
the  23d  of  April,  1784,  relative  to  the  subject  of  this  ordinance,  be,  and 
the  same  are  hereby,  repealed,  and  declared  null  and  void. 

Done  by  the  United  States,  in  Congress  assembled,  the  13th  day  of 
July,  in  the  year  of  our  Lord  1787,  and  of  their  sovereignty  and  inde- 
pendence the  twelfth. 
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WjB  THE  People  of  the  United  States,  in  Order  to  form  a  more  perfect 
Union,  establish  Justice,  insure  domestic  Tranquility,  provide  for 
the  common  defence,  promote  the  general  Welfare,  and  secure  the 
Blessings  of  Liberty  to  ourselves  and  our  Posterity,  do  ordain  and 
establish  this  Constitution  for  the  United  States  of  America. 

ARTICLE.  L 

Saotion.  1.  All  legislative  Powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and 
House  of  Representatives. 

Section.  2.  The  House  of  Representatives  shall  be  composed  of  Mem- 
bers chosen  every  second  Year  by  the  People  of  the  several  States,  and 
the  Electors  in  each  State  shall  have  the  Qualifications  requisite  for 
Electors  of  the  most  numerous  Branch  of  the  State  Legislature. 

No  Person  shall  be  a  Representative  who  shall  not  have  attained  to 
the  Age  of  twenty  five  Years,  and  been  seven  Years  a  Citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that 
State  in  which  he  shall  be  chosen. 

Representatives  and  direct  Taxes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this  Union,  according  to 
their  respective  Numbers,  which  shall  be  determined  by  adding  to  the 
whole  Number  of  free  Persons,  including  those  bound  to  Service  for  a 
Term  of  Years,  and  excluding  Indians  not  taxed,  three  fifths  of  all  other 
Persons.  The  actual  Enumeration  shall  be  made  within  three  Years 
after  the  first  Meeting  of  the  Congress  of  the  United  States,  and  within 
every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they  shall  by 


The  text  of  the  Constitution  here  given  is  that  contained  in  the  pamphlet  published  hy  the 
GoTcrnment  Printing  Office  in  1891,  and  certified  as  having  been  compared  with  the  original 
In  the  Department  of  State,  April  13,  1891,  and  found  to  be  eorreot 
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Law  direct.  The  Number  of  Representatives  shall  not  exceed  one  for 
every  thirty  Thousand,  but  each  State  shall  have  at  Least  one  Bepre- 
sentative ;  and  until  such  enumeration  shall  be  made,  the  State  of  New 
Hampshire  shall  be  entitled  to  chuse  three,  Massachusetts  eight,  Bhode- 
Island  and  Providence  Plantations  one,  Connecticut  five,  New-York  six, 
New  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six, 
Virginia  ten,  North  Carolina  five.  South  Carolina  five,  and  Georgia 
three. 

When  vacancies  happen  in  the  Representation  from  any  State,  the 
Executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill  such 
Vacancies. 

The  House  of  Representatives  shall  chuse  their  Speaker  and  other 
Officers ;  and  shall  have  the  sole  Power  of  Impeachment. 


I.  8.  The  Senate  of  the  United  States  shall  be  composed  of  two 
Senators  from  each  State,  chosen  by  the  Legislature  thereof,  for  six 
Years ;  and  each  Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  in  Consequence  of  the 
first  Election,  they  shall  be  divided  as  equally  as  may  be  into  three 
Classes.  The  Seats  of  the  Senators  of  the  first  Class  shall  be  vacated 
at  the  Expiration  of  the  second  Year,  of  the  second  Class  at  the  Expira- 
tion of  the  fourth  Year,  and  of  the  third  Class  at  the  Expiration  of  the 
sixth  Year,  so  that  one  third  may  be  chosen  every  second  Year ;  and  if 
Vacancies  happen  by  Resignation,  or  otherwise,  during  the  Recess  of 
the  Legislature  of  any  State,  the  Executive  thereof  may  make  tempo- 
rary Appointments  until  the  next  Meeting  of  the  Legislature,  which 
shall  then  fill  such  Vacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the  Age 
of  thirty  Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State  for  which 
he  shall  be  chosen. 

The  Vice  President  of  the  United  States  shall  be  President  of  the 
Senate,  but  shall  have  no  Vote,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President 
pro  tempore,  in  the  Absence  of  the  Vice  President,  or  when  he  shall 
exercise  the  Office  of  President  of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments. 
When  sitting  for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation. 
When  the  President  of  the  United  States  is  tried,  the  Chief  Justice 
shall  preside:  And  no  Person  shall  be  convicted  without  the  Concur- 
rence of  two  thirds  of  the  Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than 
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to  removal  from  Office,  and  disqualification  to  hold  and  enjoy  any  Office 
of  honor,  Trust  or  Profit  under  the  United  States :  but  the  Party  con- 
victed shall  nevertheless  be  liable  and  subject  to  Indictment,  Trial, 
Judgment  and  Punishment,  according  to  Law. 

Section.  4.  The  Times,  Places  and  Manner  of  holding  Elections  for 
Senators  and  Representatives,  shall  be  prescribed  in  each  State  by  the 
Legislature  thereof ;  but  the  Congress  may  at  any  time  by  Law  make 
or  alter  such  Regulations,  except  as  to  the  Places  of  chusing  Senators. 

The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such 
Meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall  by 
Law  appoint  a  different  Day. 

Section.  6.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns 
and  Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall 
constitute  a  Quorum  to  do  Business ;  but  a  smaller  Number  may  adjourn 
from  day  to  day,  and  may  be  authorized  to  compel  the  Attendance  of 
absent  Members,  in  such  Manner,  and  under  such  Penalties  as  each 
House  may  provide. 

Each  House  may  determine  the  Rules  of  its  Proceedings,  punish  its 
Members  for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two 
thirds,  expel  a  Member. 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time 
to  time  publish  the  same,  excepting  such  Parts  as  may  in  their  Judg- 
ment require  Secrecy ;  and  the  Yeas  and  Nays  of  the  Members  of  either 
House  on  any  question  shall,  at  the  desire  of  one  fifth  of  those  Present, 
be  entered  on  the  Journal. 

Neither  House,  during  the  Session  of  Congress,  shall,  without  the 
Consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any 
other  Place  than  that  in  which  the  two  Houses  shall  be  sitting. 

Section.  6.  The  Senators  and  Representatives  shall  receive  a  Com- 
pensation for  their  Services,  to  be  ascertained  by  Law,  and  paid  out  of 
the  Treasury  of  the  United  States.  They  shall  in  all  Cases,  except 
Treason,  Felony  and  Breach  of  the  Peace,  be  privileged  from  Arrest 
during  their  Attendance  at  the  Session  of  their  respective  Houses,  and 
in  going  to  and  returning  from  the  same ;  and  for  any  Speech  or  Debate 
in  either  House,  they  shall  not  be  questioned  in  any  other  Place. 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he 
was  elected,  be  appointed  to  any  civil  Office  under  the  Authority  of  the 
United  States,  which  shall  have  been  created,  or  the  Emoluments 
whereof  shall  have  been  encreased  during  such  time;  and  no  Person 
holding  any  Office  under  the  United  States,  shall  be  a  Member  of  either 
House  during  his  Continuance  in  Office. 

36  Volume  VIII, 


THE  UNITED  STATES^  OF  AMERICA. 

feeoaon.  7.  All  Bills  for  raising  Revenue  shall  originate  in  the  House 
of  Representatives ;  but  the  Senate  may  propose  or  concur  with  Amend- 
ments as  on  other  Bills. 

Every  Bill  which  shall  have  passed  the  House  of  Representatives 
and  the  Senate,  shall,  before  it  become  a  Law,  be  presented  to  the 
President  of  the  United  States ;  If  he  approve  he  shall  sign  it,  but  if 
not  he  shall  return  it,  with  his  Objections  to  that  House  in  which  it  shall 
have  originated,  who  shall  enter  the  Objections  at  large  on  their 
Journal,  and  proceed  to  reconsider  it.  If  after  such  Reconsideration 
two  thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  be  sent, 
together  with  the  Objections,  to  the  other  House,  by  which  it  shall  like- 
wise be  reconsidered,  and  if  approved  by  two  thirds  of  that  House,  it 
shall  become  a  Law.  But  in  all  such  Cases  the  Votes  of  both  Houses 
shall  be  determined  by  yeas  and  Nays,  and  the  Names  of  the  Persons 
voting  for  and  against  the  Bill  shall  be  entered  on  the  Journal  of  each 
House  respectively.  If  any  Bill  shall  not  be  returned  by  the  President 
within  ten  Days  (Sundays  excepted)  after  it  shall  have  been  presented 
to  him,  the  Same  shall  be  a  Law,  in  like  Manner  as  if  he  had  signed  it, 
unless  the  Congress  by  their  Adjournment  prevent  its  Return,  in  which 
Case  it  shall  not  be  a  Law. 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the 
Senate  and  House  of  Representatives  may  be  necessary  (except  on  a 
question  of  Adjournment)  shall  be  presented  to  the  President  of  the 
United  States ;  and  before  the  Same  shall  take  Effect,  shall  be  approved 
by  him,  or  being  disapproved  by  him,  shall  be  repassed  by  two  thirds 
of  the  Senate  and  House  of  Representatives,  according  to  the  Rules  and 
Limitations  prescribed  in  the  Case  of  a  Bill. 

BeetioiL  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes, 
Duties,  Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  the 
common  Defence  and  general  Welfare  of  the  United  States;  but  all 
Duties,  Imposts  and  Excises  shall  be  uniform  throughout  the  United 
States; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  several 
States,  and  with  the  Indian  Tribes ; 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws 
on  the  subject  of  Bankruptcies  throughout  the  United  States ; 

To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and 
fix  the  Standard  of  Weights  and  Measures ; 

To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and 
current  Coin  of  the  United  States ; 
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To  establish  Post  Offices  and  post  Roads ; 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing 
for  linodted  Times  to  Authors  and  Inventors  the  exclusive  Bight  to  their 
respective  Writings  and  Discoveries ; 

To  constitute  Tribunals  inferior  to  the  supreme  Court; 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  high 
Seas,  and  Offences  against  the  Law  of  Nations ; 

To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make 
Rules  concerning  Captures  on  Land  and  Water ; 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to 
that  Use  shall  be  for  a  longer  Term  than  two  Years ; 

To  provide  and  maintain  a  Navy ; 

To  make  Rules  for  the  Government  and  Regulation  of  the  land 
and  and  naval  Forces; 

To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the 
Union,  suppress  Insurrections  and  repel  Invasions ; 

To  provide  for  organizing,  arming,  and  disciplining,  the  Militia,  and 
for  governing  such  Part  of  them  as  may  be  employed  in  the  Service  of 
the  United  States,  reserving  to  the  States  respectively,  the  Appoint- 
ment of  the  Officers,  and  the  Authority  of  training  the  Militia  accord- 
ing to  the  discipline  prescribed  by  Congress; 

To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over  such 
District  (not  exceeding  ten  Miles  square)  as  may,  by  Cession  of  par- 
ticular States,  and  the  Acceptance  of  Congress,  become  the  Seat  of  the 
Government  of  the  United  States,  and  to  exercise  like  Authority  over 
all  Places  purchased  by  the  Consent  of  the  Legislature  of  the  State  in 
which  the  Same  shall  be,  for  the  Erection  of  Forts,  Magazines,  Arsenals, 
dock- Yards,  and  other  needful  Buildings ;  —  And 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying 
into  Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by 
this  Constitution  in  the  Government  of  the  United  States,  or  in  any 
Department  or  Officer  thereof. 

Section.  9.  The  Migration  or  Importation  of  such  Persons  as  any  of 
the  States  now  existing  shall  think  proper  to  admit,  shall  not.  be  pro- 
hibited by  the  Congress  prior  to  the  Year  one  thousand  eight  hundred 
and  eight,  but  a  Tax  or  duty  may  be  imposed  on  such  Importation,  not 
exceeding  ten  dollars  for  each  Person. 

The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended, 
unless  when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may 
require  it. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 
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No  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Propor- 
tion to  the  Census  or  Enumeration  herein  before  directed  to  be 
taken. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or 
Bevenue  to  the  Ports  of  one  State  over  those  of  another:  nor  shall 
Vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter,  clear,  or  pay 
Duties  in  another. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence 
of  Appropriations  made  by  Law ;  and  a  regular  Statement  and  Account. 
of  the  Receipts  and  Expenditures  of  all  public  Money  shall  be  pub- 
lished from  time  to  time. 

No  Titie  of  Nobility  shall  be  granted  by  the  United  States:  And 
no  Person  holding  any  OflSce  of  Profit  or  Trust  under  them,  shall,  with- 
out the  Consent  of  the  Congress,  accept  of  any  present.  Emolument, 
Office,  or  Title,  of  any  kind  whatever,  from  any  King,  Prince,  or  foreign 
State. 

Seetion.  10.  No  State  shall  enter  into  any  Treaty,  Alliance,  or  Con- 
federation; grant  Letters  of  Marque  and  Reprisal;  coin  Money;  emit 
Bills  of  Credit;  make  any  Thing  but  gold  and  silver  Coin  a  Tender  in 
Payment  of  Debts ;  pass  any  Bill  of  Attainder,  ex  post  facto  Law,  or 
Law  impairing  the  Obligation  of  Contracts,  or  grant  any  Title  of 
Nobility. 

No  State  shall,  without  the  Consent  of  the  Congress,  lay  any 
Imposts  or  Duties  on  Imports  or  Exports,  except  what  may  be  abso- 
lutely necessary  for  executing  it^s  inspection  Laws:  and  the  net 
Produce  of  all  Duties  and  Imposts,  laid  by  any  State  on  Imports  or 
Exports,  shall  be  for  the  Use  of  the  Treasury  of  the  United  States ;  and 
all  such  Laws  shall  be  subject  to  the  Revision  and  Controul  of  the 
Congress. 

No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of 
Tonnage,  keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any 
Agreement  or  Compact  with  another  State,  or  with  a  foreign  Power, 
or  engage  in  War,  unless  actually  invaded,  or  in  such  imminent  Danger 
as  will  not  admit  of  delay- 

ARTICLE,  n. 

SeetioiL  1.  The  executive  Power  shall  be  vested  in  a  President  of  the 
United  States  of  America.  He  shall  hold  his  Office  during  the  Term 
uf  four  Years,  and,  together  with  the  Vice  President,  chosen  for  the 
same  Term,  be  elected,  as  follows 
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Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof 
may  direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of  Sena- 
tors and  Representatives  to  which  the  State  may  be  entitled  in  the 
Congress:  but  no  Senator  or  Representative,  or  Person  holding  an 
Office  of  Trust  or  Profit  imder  the  United  States,  shall  be  appointed  an 
Elector. 

The  Electors  shall  meet  in  their  respective  States,  and  vote  by 
Ballot  for  two  Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant 
of  the  same  State  with  themselves.  And  they  shall  make  a  List  of  all 
the  Persons  voted  for,  and  of  the  Number  of  Votes  for  each ;  which  List 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  Seat  of  the 
Government  of  the  United  States,  directed  to  the  President  of  the 
Senate.  The  President  of  the  Senate  shall,  in  the  Presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  Certificates,  and  the 
Votes  shall  then  be  counted.  The  Person  having  the  greatest  Number 
of  Votes  shall  be  the  President,  if  such  Number  be  a  Majority  of  the 
whole  Number  of  Electors  appointed;  and  if  there  be  more  than  one 
who  have  such  Majority,  and  have  an  equal  Number  of  Votes,  then  the 
House  of  Representatives  shall  immediately  chuse  by  Ballot  one  of 
them  for  President;  and  if  no  Person  have  a  Majority,  then  from  tht 
five  highest  on  the  List  the  said  House  shall  in  like  Manner  chuse  the 
President.  But  in  chusing  the  President,  the  Votes  shall  be  taken  by 
States,  the  Representation  from  each  State  having  one  Vote ;  A  quorum 
for  this  Purpose  shall  consist  of  a  Member  or  Members  from  two  thirds 
of  the  States,  and  a  Majority  of  all  the  States  shall  be  necessary  to  a 
Choice.  In  every  Case,  after  the  Choice  of  the  President,  the  Person 
having  the  greatest  Number  of  Votes  of  the  Electors  shall  be  the  Vice 
President.  But  if  there  should  remain  two  or  more  who  have  equal 
Votes,  the  Senate  shall  chuse  from  them  by  Ballot  the  Vice  President. 

The  Congress  may  determine  the  Time  of  chusing  the  Electors,  and 
the  Day  on  which  they  shall  give  their  Votes ;  which  Day  shall  be  the 
same  throughout  the  United  States. 

No  Person  except  a  natural  bom  Citizen,  or  a  Citizen  of  the  United 
States,  at  the  time  of  the  Adoption  of  this  Constitution,  shall  be  eligible 
to  the  Office  of  President ;  neither  shall  any  Person  be  eligible  to  that 
Office  who  shall  not  have  attained  to  the  Age  of  thirty  five  Years,  and 
been  fourteen  Years  a  Resident  within  the  United  States. 

Li  Case  of  the  Removal  of  the  President  from  Office,  or  of  his  Death, 
Resignation,  or  Inability  to  discharge  the  Powers  and  Duties  of  the  said 
Office,  the  Same  shall  devolve  on  the  Vice  President,  and  the  Congress 
may  by  Law  provide  for  the  Case  of  Removal,  Death,  Resignation  or 
Inability^  both  of  the  President  and  Vice  President,  declaring  what 
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OflScer  shall  then  act  as  President,  and  such  Officer  shall  act  accordingly, 
until  the  Disability  be  removed,  or  a  President  shall  be  elected. 

The  President  shall,  at  stated  Times,  receive  for  his  Services,  a 
Compensation,  which  shall  neither  be  encreased  nor  diminished  during 
the  Period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  Period  any  other  Emolument  from  the  United  States,  or 
any  of  them. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the 
following  Oath  or  Affirmation:  —  *'  I  do  solemnly  swear  (or  affirm) 
that  I  will  faithfully  execute  the  Office  of  President  of  the  United  States, 
and  will  to  the  best  of  my  Ability,  preserve,  protect  and  defend  the 
Constitution  of  the  United  States. '  * 

Section.  2.  The  President  shall  be  Commander  in  Chief  of  the  Army 
and  Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States, 
when  called  into  the  actual  Service  of  the  United  States ;  he  may  require 
the  Opinion,  in  writing,  of  the  principal  Officer  in  each  of  the  executive 
Departments,  upon  any  Subject  relating  to  the  Duties  of  their  respective 
Offices,  and  he  shall  have  Power  to  grant  Reprieves  and  Pardons  for 
Offences  against  the  United  States,  except  in  Cases  of  Impeachment. 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the 
Senate,  to  make  Treaties,  provided  two  thirds  of  the  Senators  present 
concur ;  and  he  shall  nominate,  and  by  and  with  the  Advice  and  Consent 
of  the  Senate,  shall  appoint  Ambassadors,  other  public  Ministers  and 
Consuls,  Judges  of  the  supreme  Court,  and  all  other  Officers  of  the 
United  States,  whose  Appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law:  but  the  Congress  may  by 
Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think 
proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of 
Departments. 

The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may 
happen  during  the  Recess  of  the  Senate,  by  granting  Conunissions 
which  shall  expire  at  the  End  of  their  next  Session. 

Section.  3.  He  shall  from  time  to  time  give  to  the  Congress  Informa- 
tion of  the  State  of  the  Union,  and  recommend  to  their  Consideration 
such  Measures  as  he  shall  judge  necessary  and  expedient;  he  may,  on 
extraordinary  Occasions,  convene  both  Houses,  or  either  of  them,  and 
in  Case  of  Disagreement  between  them,  with  Respect  to  the  Time  of 
Adjournment,  he  may  adjourn  them  to  such  Time  as  he  shall  think 
proper;  he  shall  receive  Ambassadors  and  other  public  Ministers;  he 
shall  take  Care  that  fhe  Laws  be  faithfully  executed,  and  shall  Commis- 
sion all  the  Officers  of  the  United  States. 
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Section.  4.  The  President,  Vice  President  and  all  civil  Officers  of  the 
United  States,  shall  be  removed  from  Office  on  Impeachment  for,  and 
Conviction  of.  Treason,  Bribery,  or  other  high  Crimes  and  Misde- 
meanors. 

AETICLE  III. 

Section.  1.  The  judicial  Power  of  the  United  States,  shall  be  vested  in 
one  supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish.  The  Judges,  both  of  the 
supreme  and  inferior  Courts,  shaU  hold  their  Offices  during  good 
Behaviour,  and  shall,  at  stated  Times,  receive  for  their  Services,  a  Com- 
pensation, which  shall  not  be  diminished  during  their  continuance  in 
Office. 

Section.  2.  The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and 
Equity,  arising  under  this  Constitution,  the  Laws  of  the  United  States, 
and  Treaties  made,  or  which  shall  be  made,  under  their  Authority ;  — 
to  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls ; 
—  to  all  Cases  of  admiralty  and  maritime  Jurisdiction ;  —  to  Contro- 
versies to  which  the  United  States  shall  be  a  Party ;  —  to  Controversies 
between  two  or  more  States ;  —  between  a  State  and  Citizens  of  another 
State;  —  between  Citizens  of  different  States,  —  between  Citizens  of 
the  same  State  claiming  Lands  imder  Grants  of  different  States,  and 
between  a  State,  or  the  Citizens  thereof,  and  foreign  States,  Citizens  or 
Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and 
Consuls,  and  those  in  which  a  State  shall  be  Party,  the  supreme  Court 
shall  have  original  Jurisdiction.  In  all  the  other  Cases  before  men- 
tioned, the  supreme  Court  shall  have  appellate  Jurisdiction,  both  as  to 
Law  and  Fact,  with  such  Exceptions,  and  under  such  regulations  as  the 
Congress  shall  make. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be 
by  Jury ;  and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes 
shall  have  been  committed ;  but  when  not  committed  within  any  State, 
the  Trial  shall  be  at  such  Place  or  Places  as  the  Congress  may  by  Law 
have  directed. 

Section.  3.  Treason  against  the  United  States,  shall  consist  only  in 
levying  War  against  them,  or  in  adhering  to  their  Enemies,  giving  them 
Aid  and  Comfort.  No  Person  shall  be  convicted  of  Treason  unless  on 
the  Testimony  of  two  Witnesses  to  the  same  overt  Act,  or  on  Confession 
in  open  Court. 

The  Congress  shall  have  Power  to  declare  the  Punishment  of  Trea- 
son, but  no  Attainder  of  Treason  shall  work  Corruption  of  Blood,  or 
Forfeiture  except  during  the  Life  of  the  Person  attainted. 
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AETICLE.  IV. 

SaetioiL  1.  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the 
public  Acts,  Records,  and  judicial  Proceedings  of  every  other  State. 
And  the  Congress  may  by  general  Laws  prescribe  the  Manner  in  which 
snch  Acts,  Records  and  Proceedings  shall  be  proved,  and  the  Effect 
thereof. 

Seetion.  3.  The  Citizens  of  each  State  shall  be  entitled  to  all 
Privileges  and  Immunities  of  Citizens  in  the  several  States. 

A  Person  charged  in  any  State  with  Treason,  Felony,  or  other 
Crime,  who  shall  flee  from  Justice,  and  be  found  in  another  State,  shall 
on  Demand  of  the  executive  Authority  of  the  State  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  State  having  Jurisdiction  of  the 
Crime. 

No  Person  held  to  Service  or  Labour  in  one  State,  under  the  Laws 
thereof,  escaping  into  another,  shall,  in  Consequence  of  any  Law  or 
Regulation  therein,  be  discharged  from  such  Service  or  Labour,  but 
shall  be  delivered  up  on  Claim  of  the  Party  to  whom  such  Service  or 
Labour  may  be  due. 

Beetion.  3.  New  States  may  be  admitted  by  the  Congress  into  this 

Union ;  but  no  new  State  shall  be  formed  or  erected  within  the  Juris- 
diction of  any  other  State ;  nor  any  State  be  formed  by  the  Junction  of 
two  or  more  States,  or  Parts  of  States,  without  the  Consent  of  the 
Legislatures  of  the  States  concerned  as  well  as  of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful 
Rules  and  Regulations  respecting  the  Territory  or  other  Property 
belonging  to  the  United  States ;  and  nothing  in  this  Constitution  shall 
be  so  construed  as  to  Prejudice  any  Claims  of  the  United  States,  or  of 
any  particular  State. 

Section.  4.  The  United  States  shall  guarantee  to  every  State  in  this 
Union  a  Republican  Form  of  Government,  and  shall  protect  each  of 
them  against  Invasion ;  and  on  Application  of  the  Legislature,  or  of  the 
Executive  (when  the  Legislature  cannot  be  convened)  against  domestic 
Violence. 

ARTICLE.  V. 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it 
necessary,  shall  propose  Amendments  to  this  Constitution,  or,  on  the 
Application  of  the  Legislatures  of  two  thirds  of  the  several  States,  shall 
call  a  Convention  for  proposing  Amendments,  which,  in  either  Case, 
shall  be  valid  to  all  Intents  and  Purposes,  as  Part  of  this  Constitution, 
when  ratified  by  the  Legislatures  of  three  fourths  of  the  several  States, 
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or  by  Conventions  in  three  fourths  thereof,  as  the  one  or  the  other 
Mode  of  Ratification  may  be  proposed  by  the  Congress ;  Provided  that 
no  Amendment  which  may  be  made  prior  to  the  Year  One  thousand 
eight  hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth 
Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that  no  State, 
without  its  Consent,  shall  be  deprived  of  it's  equal  Suffrage  in  the 
Senate. 

ARTICLE.  VI. 

All  Debts  contracted  and  Engagements  entered  into,  before  the 
Adoption  of  this  Constitution,  shall  be  as  valid  against  the  United  States 
under  this  Constitution,  as  under  the  Confederation. 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be 
made  in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be 
made,  imder  the  Authority  of  the  United  States,  shall  be  the  supreme 
Law  of  the  Land ;  and  the  Judges  in  every  State  shall  be  bound  thereby, 
any  Thing  in  the  Constitution  or  Laws  of  any  State  to  the  Contrary 
notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the  Mem- 
bers of  the  several  State  Legislatures,  and  all  executive  and  judicial 
Officers,  both  of  the  United  States  and  of  the  several  States,  shall  be 
bound  by  Oath  or  Affirmation,  to  support  this  Constitution;  but  no 
religious  Test  shall  ever  be  required  as  a  Qualification  to  any  Office  or 
public  Trust  under  the  United  States. 

ARTICLE.  Vn. 

The  Ratification  of  the  Conventions  of  nine  States,  shall  be  sufficient 
for  the  Establishment  of  this  Constitution  between  the  States  so  ratify- 
ing the  Same. 

The  Word,  "the",  beta*  Interlined       Done  in  CoUVeution  by  the  Unanimous  Con- 
between  the  seventh  and  eighth  Lines  *' 

of  the  first  page^e  Wort  "Thw^  gent  of  the  Statcs  prcscut  the  Seventeenth 

being  partly  written  on  an  Brazure  -^ 

in  the  fifu»nth  "ne  of  the  first  pjig^         D^y  of  September  iu  the  Year  of  our  Lord 

The  Worts  *'  is  tried  "  being  interlined  ''  ^ 

between  the  thirty  second  and  tiiirty  ^^0   thoUSaud    SeVCU   huudrod   aud   Eighty 

thirt  Lines  of  the  first  Page  and  the  ^      *^ 

Wort  "the"  being  interlined  between        sevcu  aud  of  the  Lidepeudauce   of  the 

the  forty  third  and  forty  fourth  Lines  ^ 

of  the  second  Page.  United   Statcs   of  America  the   Twelfth 

[NoTB  BT  Printkb.— The  interlined 

and  rewritten  worts,  mentioned  in  j„  l^ltOeSS  whcrCOf   We   haVO   hereUUtO 

the  above  explanation,  are  In  this  edi- 
tion, printed  in  thefr  proper  plaoes  in  SUbscribcd  OUr  NamCS, 
the  text]  ^ 

G«:  WASHINGTON  —  Pre5td«. 

and  deputy  from  Virginia 
Attest  William  Jackson  Secretary 
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ARTICLES 


ra 


ADDITION  TO,  AND  AMENDMENT  O* 


THE 


CONSTITUTIOJ^  OF  THE  UOTTED  STATES  OF  AMERICA. 

PBOPOSSD    BY   OONGBESS    AND    RATIFIED    BY   THE   LEGISLATURES 

OF   THE   SEVERAL   STATES,    PURSUANT   TO   THE   FIFTH 

ARTICLE  OF  THE   CONSTITUTION. 


[AETICLE  L] 


Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press ;  or  the  right  of  the  people  peaceably  to  assemble, 
and  to  petition  the  Government  for  a  redress  of  grievances. 

[ARTICLE  n.] 

A  well  regulated  Militia,  being  necessary  to  the  security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear  Arms,  shall  not  be 
infringed. 

[ARTICLE  in.] 

No  Soldier  shall,  in  time  of  peace  be  quartered  in  any  house,  without 
the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to  be 
prescribed  by  law. 

[ARTICLE  IV.] 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  Warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  Oath  or  affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be  seized. 
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[ARTICLE  v.] 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  Militia, 
when  in  actual  service  in  time  of  War  or  public  danger ;  nor  shall  any 
person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of 
life  or  limb ;  nor  shall  be  compelled  in  any  Criminal  Case  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law ;  nor  shall  private  property  be  taken  for  public  use,  with- 
out just  compensation. 

[ARTICLE  VI.] 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation ;  to  be  confronted  with  the  witnesses  against 
him ;  to  have  compulsory  process  for  obtaining  Witnesses  in  his  favor, 
and  to  have  the  Assistance  of  Counsel  for  his  defence. 

[ARTICLE  VII.] 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in  any  Court  of  the 
United  States,  than  according  to  the  rules  of  the  common  law. 

[ARTICLE  VITI.] 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  inflicted. 

[ARTICLE  IX.] 

The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be 
construed  to  deny  or  disparage  others  retained  by  the  people. 

[ARTICLE  X.] 

The  powers  not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respec- 
tively, or  to  the  people. 
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[ARTICLE  XI.] 

The  Judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  Citizens  of  another  State,  or  by  Citizens  or 
Subjects  of  any  Foreign  State. 

[ARTICLE  XIL] 

The  Electors  shall  meet  in  their  respective  states,  and  vote  by  ballot 
for  President  and  Vice  President,  one  of  whom,  at  least,  shall  not  be 
an  inhabitant  of  the  same  state  with  themselves;  they  shall  name  in 
their  ballots  the  person  voted  for  as  President,  and  in  distinct  ballots 
the  person  voted  for  as  Vice-President,  and  they  shall  make  distinct 
lists  of  all  persons  voted  for  as  President,  and  of  all  persons  voted  for 
as  Vice-President,  and  of  the  number  of  votes  for  each,  which  lists  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  govern- 
ment of  the  United  States,  directed  to  the  President  of  the  Senate ;  — 
The  President  of  the  Senate  shall,  in  presence  of  the  Senate  and  House 
of  Representatives,  open  all  the  certificates  and  the  votes  shall  then  be 
counted ;  —  The  person  having  the  greatest  number  of  votes  for  Presi- 
dent, shall  be  the  President,  if  such  number  be  a  majority  of  the  whole 
number  of  Electors  appointed;  and  if  no  person  have  such  majority, 
then  from  the  persons  having  the  highest  numbers  not  exceeding  three 
on  the  list  of  those  voted  for  as  President,  the  House  of  Representatives 
shall  choose  immediately,  by  ballot,  the  President.     But  in  choosing  the 
President,  the  votes  shall  be  taken  by  states,  the  representation  from 
each  state  having  one  vote ;  a  quorum  for  this  purpose  shall  consist  of 
a  member  or  members  from  two-thirds  of  the  states,  and  a  majority  of 
all  the  states  shall  be  necessary  to  a  choice.    And  if  the  House  of  Repre- 
sentatives shall  not  choose  a  President  whenever  the  right  of  choice 
shall  devolve  upon  them,  before  the  fourth  day  of  March  next  following, 
then  the  Vice-President  shall  act  as  President,  as  in  the  case  of  the 
death  or  other  constitutional  disability  of  the  President.     The  person 
having  the  greatest  number  of  votes  as  Vice-President,  shall  be  the 
Vice-President,  if  such  number  be  a  majority  of  the  whole  number  of 
Electors  appointed,  and  if  no  person  have  a  majority,  then  from  the 
two  highest  numbers  on  the  list,  the  Senate  shall  choose  the  Vice- 
President;  a  quormn  for  the  purpose  shall  consist  of  two-thirds  of  the 
whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall 
be  necessary  to  a  choice.     But  no  person  constitutionally  ineligible  to 
the  office  of  President  shall  be  eligible  to  that  of  Vice-President  of  the 
United  States. 
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[ARTICLE  Xin.] 

Seetion  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States,  or  any  place  subject  to  their 
jurisdiction. 

Seetioii  2.  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

[ARTICLE  XIV.] 

Seetioii  1.  All  persons  bom  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  State  deprive  any  person  of  life, 
Uberty,  or  property,  without  due  process  of  law ;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. 

Beetion  2.  Representatives  shall  be  apportioned  among  the  several 
States  according  to  their  respective  numbers,  coimting  the  whole  num- 
ber of  persons  in  each  State,  excluding  Indians  not  taxed.  But  when 
the  right  to  vote  at  any  election  for  the  choice  of  electors  for  President 
and  Vice  President  of  the  United  States,  Representatives  in  Congress, 
the  Executive  and  Judicial  officers  of  a  State,  or  the  members  of  the 
Legislature  thereof,  is  denied  to  any  of  the  male  inhabitants  of  such 
State,  being  twenty-one  years  of  age,  and  citizens  of  the  United  States, 
or  in  any  way  abridged,  except  for  participation  in  rebellion,  or  other 
crime,  the  basis  of  representation  therein  shall  be  reduced  in  the  pro- 
portion which  the  number  of  such  male  citizens  shall  bear  to  the  whole 
number  of  male  citizens  twenty-one  years  of  age  in  such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Representative  in  Con- 
gress, or  elector  of  President  and  Vice  President,  or  hold  any  office, 
civU  or  military,  under  the  United  States,  or  under  any  State,  who, 
having  previously  taken  an  oath,  as  a  member  of  Congress,  or  as  an 
officer  of  the  United  States,  or  as  a  member  of  any  State  legislature, 
or  as  an  executive  or  judicial  officer  of  any  State,  to  support  the  Con- 
stitution of  the  United  States,  shall  have  engaged  in  insurrection  or 
rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies 
thereof.  But  Congress  may  by  a  vote  of  two-thirds  of  each  House, 
remove  such  disability. 
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Section  1  The  validity  of  the  public  debt  of  the  United  States, 
authorized  by  law,  including  debts  incurred  for  payment  of  pensions 
and  bounties  for  services  in  suppressing  insurrection  or  rebellion,  shall 
not  be  questioned.  But  neither  the  United  States  nor  any  State  shall 
assume  or  pay  any  debt  or  obligation  incurred  in  aid  of  insurrection 
or  rebellion  against  the  United  States,  or  any  claim  for  the  loss  or 
emancipation  of  any  slave;  but  all  such  debts,  obligations  and  claims 
shall  be  held  illegal  and  void. 

Section  6.  The  Congress  shall  have  power  to  enforce,  by  appro- 
priate legislation,  the  provisions  of  this  article. 

[AETICLE  XV.] 

Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  by  any  State  on 
account  of  race,  color,  or  previous  condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 
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TO  THB 


CONSTITUTION    OF   THE    UNITED   STATES 


AND  THB 


AMENDMENTS   THERETO. 


A. 

Art. 

Abridged.    The  priyi leges  or  immunitieB  of  citizens  of  the  United  States  shall  not  be. 

[Amendments]   14      1 

Absent  members,  in  such  manner  and  under  such  penalties  as  it  may  provide.    Each 

House  is  authorized  to  compel  the  attendance  of 1       3 

Accounts  of  receipts  and  expenditures  of  public  money  shall  be  published  from  time 

to  time.    A  statement  of  the 1       0 

Aoeusation.    In  all  criminal  prosecutions  the  accused  shall  be  informed  of  the  cause 

and  nature  of  the.     [Amendments] 6      - 

Accused  shall  have  a  speedy  public  trial.     In  all  criminal  prosecutions  the.     [Amend- 
ments]            6      - 

He  shall  be  tried  by  an  impartial  jury  of  the  State  and  district  where  the  crime 

was  committed.     [Amendments] 6      - 

He  shall  be  informed  of  the  nature  of  the  accusation.     [Amendments] 6 

He  shall  be  confronted  with  the  witnesses  a^inst  him.     [Amendments] 6      - 

He  shall  have  compulsory  process  for  obtaining  witnesses  in  his  favor.     [Amend- 
ments]          6 

He  shall  have  the  assistance  of  counsel  for  his  defense.     [Amendments] 6      - 

Actions  at  common  law  involving  over  twenty  dollars  shall  be  tried  by  jury.     [Amend- 
ments]          7      - 

Acts,  records,  and  judicial  proceedings  of  another  State.     Full  faith  and  credit  shall 

be  given  in  each  State  to  the 4      1 

Acts.    Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and  pro- 
ceedings          4       1 

Adjourn  from  day  to  day.     A  smaller  number  than  a  quorum  of  each  House  may. . .       1       5 
Adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which  they 
shall  be  sitting.    Neither  House  shall,  during  the  session  of  Congress,  without 

the  consent  of  the  other 1       5 

Adjournment,  the  President  may  adjourn  them  to  such  time  as  he  shall  think  proper. 

In  case  of  disagreement  between  the  two  Houses  as  to 2       3 

Admiralty  and  maritime  jurisdiction.    The  judicial  power  shall  extend  to  all  cases  of . .       3      2 
Admitted  by  the  Congress  into  this  Union,  but  no  new  State  shall  be  formed  or 

erected  within  the  jurisdiction  of  any  other  State.    New  States  may  be 4      3 

Nor  shall  any  State  be  formed  by  the  junction  of  two  or  more  States,  or  parts 

of  States,  without  the  consent  of  the  legislatures  and  of  "Congress 4      3 

Adoption  of  the  Constitution  shall  be  valid.     All  debts  and  engagements  contracted 

by  the  confederation  and  before  the g      _ 

Advice  and  consent  of  the  Senate.    The  President  shall  have  power  to  make  treaties 

by  and  with  the 2      2 

To  appoint  ambassadors  or  other  public  ministers  and  consuls  by  and  with  the! '.       2      2 
To  appoint  all  other  officers  of  the  United  States  not  herein  otherwise  provided 

for  by  and  with  the 2      2 

Affirmation.     Senators  sitting  to  try  impeachments  shall  be  on  oath  or 1      3 

To  be  taken  by  the  President  of  the  United  States.    Form  of  the  oath  or ! ! ! . .       2      1 
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Art.  Sec 
Alfirmation,    No  warrantB  shall  be  issued  but  upon  probable  cause  and  on  oath  or. 

[Amendments]    4      - 

To  support  the  Constitution.     Senators  and  Representatives,  members  of  State 
legislatures,  executive  and  judicial  officers,  both  State  and  Federal,  shall  be 

bound  by  oath  or 6      - 

Age,    No  person  shall  be  a  Representative  who  shall  not  have  attained  twenty-five 

years  of 1      2 

No  person  shall  be  a  Senator  who  shall  not  have  attained  thirty  years  of 1       3 

No  person  shall  be  eligible  to  the  office  of  President  who  shall  not  have  attained 

the  age  of  thirty-five  years 2      1 

Agreement  or  compact  with  another  State  without  the  consent  of  Congress.    No 

State  shall  enter  into  any 1     10 

Aid  and  comfort.    Treason  against  the  United  States  shall  consist  in  levying  war 

against  them,  adhering  to  their  enemies,  and  giving  them 3      3 

A  llianoe  or  confederation.    No  State  shall  enter  into  any  treaty  of 1     10 

Ambassadors,  or  other  public  ministers  and  consuls.    The  President  may  appoint. .       2      2 

llie  judicial  power  of  the  United  States  shall  extend  to  all  cases  affecting 3      2 

Amendments  to  the  Constitution.    Whenever  two-thirds  of  both  Houses  shall  deem 

it   necessary,  Congress   shall   propose 6      - 

To  the  Constitution.    On  application  of  the  legislatures  of  two-thirds  of  the 

States,  Congress  shall  call  a  convention,  to  propose 5      - 

Shall  be  valid  when  ratified  by  the  legislatures  of,  or  by  conventions  in,  three- 
fourths   of   the    States 6      - 

Anstoer  for  a  capital  or  infamous  crime  unless  on  presentment  of  a  grand  jury.    No 

person  shall  be  held  to.     [Amendments] -6      - 

Except  in  cases  in  the  land  or  naval  forces,  or  in  the  militia  when  in  actual 

service.     [Amendments] 5      - 

Appellate  jurisdiction  both  as  to  law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  Congress  shall  make.     In  what  cases  the  Supreme  Court  shall 

have 3      2 

Application  of  the  legislature  or  the  executive  of  a  State.    The  United  States  shall 

protect  each  State  against  invasion  and  domestic  violence  on  the 4      4 

Application  of  the  legislatures  of  two-thirds  of  the  States,  Congress  shall  call  a 

convention  for  proposing  amendments  to  the  Constitution.    On  the 6      - 

Appointment  of  officers  and  authority  to  train  the  militia  reserved  to  the  States 

respectively 1      8 

Of  such  inferior  officers  as  they  may  think  proper  in  the  President  alone.    Con- 
gress may  by  law  vest  the 2      2 

In  the  courts  of  law  or  in  the  heads  of  departments.     Congress  may  by  law  vest 

the 2      2 

Apportionment  of  representation  and  direct  taxation   among  the   several   States. 

Provisions  relating  to  the 1      2 

Of   Representatives    among   the    several    States.     Provisions    relating    to  the. 

[Amendments] 14      2 

Appropriate  legislation.  Congress  shall  have  power  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  the  Constitution  in  the  Government  of  the  United  States,  or  m  any 

department  or  officer  thereof 1       8 

Congress  shall  have  power  to  enforce  the  thirteenth  article,  prohibiting  slavery 

by.     [Amendments] 13      2 

Congress  shall  have  power  to  enforce  the  provisions  of  the  fourteenth  article  by. 

[Amendments] 14      5 

Congress  shall  have  power  to  enforce  the  provisions  of  the  fifteenth  article  by. 

[Amendments] I5      2 

Appropriation  of  money  for  raising  and  supporting  armies  shall  be  for  a  longer  term 

than  two  years.    But  no 1       g 

Appropriations  made  by  law.    No  money  shall  be  drawn  from  the  Treasury  but  in 

consequence  of 1      g 

Approve  and  sign. a  bill  before  it  shall  become  a  law.    The  President  shall 1      7 

He  shall  return  it  to  the  House  in  which  it  originated,  with  his  objections,  if 
he  do  not 1       7 

Armies,  but  no  appropriation  for  that  use  shall  be  for  a  longer  term  than  two  years. 

Congress  shall  have  power  to  raise  and  support 1       8 

Armies.    Congress. shall  make  rules  for  the  government  and  regulation  of  the  land 

and  naval  forces 1      g 

Arms  shall  not  be  infringed.  A  well-regulated  militia  'beinp  necessary  to  the  se- 
curity of  a  free  State,  the  right  of  the  people  to  keep  and  bear.     [Amendments].      2 

Arrest  during  their  attendance  at  the  session  of  their  respective  Houses,  and  in  going 
to  and  returning  from  the  same.  Members  shall  in  all  cases,  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged  from 1      0 
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Art.  lee. 


kfwnaU.  Congress  shall  exercise  exclusive  authority  over  all  places  purchased  for 
the  erection  of 

kTticle%  exported  from  any  State.     No  tax  or  duty  shall  be  laid  on 

KriB  by  securing  to  authors  and  inventors  their  patent  rights.  Congress  may  pro- 
mote the  progress  of  science  and  the  useful 

ifSMf once  of  counsel  for  his  defense.  In  all  criminal  prosecutions  the  accused  shall 
have  the.     [Amendments] 

itsiimptton  of  the  debt  or  obligations  incurred  in  aid  of  rebellion  or  insurrection 

against  the  United  States.     Provisions  against  the.     [Amendments] 1 

Mtaxnder  or  ex  po^i  facto  law  shall  be  passed.    No  bill  of 

A  ttainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts.  No  State 
shall  pass  any  bill  of 

Attainder  of  treason  shall  not  work  corruption  of  blood  or  forfeiture,  except  during 
the  life  of  the  person  attainted 

Authors  and  inventors  the  exclusive  right  to  their  writings  and  inventions.  Con- 
gress shall  have  power  to  secure  to 


8 
9 

8 


4 

9 

10 
3 
8 


B. 

BaU.    Excessive  bail  shall  not  be  required,  nor  excessive  fines  nor  cruel  and  unusual 

punishments  imposed.     [Amendments] 8      • 

Ballot  for  President  and  Vice-President.    The  electors  shall  vote  by.     [Amendments].     IS 
Ballot.    If  no  person  have  a  majority  of  the  electoral  votes  for  President  and  Vice- 
President,  the  House  of  Representatives  shall  immediately  choose  the  President 

by.     [Amendments] 12      - 

Bankruptcies.    Congress  shall  have  power  to  pass  uniform  laws  on  the  subject  of . . .       1      8 
Basis  of  representation    among    the    several    States.     Provisions    relating    to  the. 

[Amendments] 14      2 

Bear  arms  shall  not  be  infringed.     A  well-regulated  militia  being  necessary  to  the 

security  of  a  free  State,  the  right  of  the  people  to  keep  and.     [Amendments] . .       2 
Behavior,    The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offices 

during  good 3       1 

Bill  of  attainder  or  ex  post  facto  law  shall  be  passed.    No 1       9 

Bill  oi  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts.    No 

State  shall  pass  any 1     10 

BiUs  of  credit.    No  State  shall  emit 1     10 

Bills  for  raising  revenue  shall  originate  in  the  House  of  Representatives.    All 1 

Bills  which  shall  have  passed  the  Senate  and  House  of  Representatives  shall,  before 

they  become  laws,  be  presented  to  the  President 1 

If  he  approve,  he  shall  sign  them;  if  he  disapprove,  he  shall  return  them,  with 

his  objections,  to  that  House  in  which  they  originated 1 

Upon  the  reconsideration  of  a  bill  returned  by  the  President  with  his  objections, 

if  two- thirds  of  each  House  sgree  to  pass  the  same,  it  shall  become  a  law. ...       1 
Upon  the  reconsideration  of  a  bill  returned  by  the  President,  the  question  shall 

be  taken  by  yeas  and  nays 1 

Not  returned  by  the  President  within  ten  days  (Sundays  excepted),  shall,  unless 

Congress  adjourn,  become  laws \ 

Borrow  money  on  the  credit  of  the  United  States.     Congress  shall  have  power  to. . .       1 
Bounties  and  pensions,  shall  not  be  questioned.    The  validity  of  the  public  debt  in- 
curred in  suppressing  insurrection  and  rebellion  against  the  United  States, 

including  the  debt  for.     [Amendments] 14 

Breach  of  the  peace,  shall  be  privileged  from  arrest  while  attending  the  session,  and 
in  going  to  and  returning  from  the  same.     Senators  and  Representatives, 

except  for  treason,  felony,  and \ 

Bribery,  or  other  high  crimes  and  misdemeanors.  The  President,  Vice-President, 
snd  all  civil  officers  shall  be  removed  on  impeachment  for  and  conviction  of 
treason 2 


C. 

Capital  or  otherwise  infamous  crime,  unless  on  indictment  of  a  grand  jury,  except 
in  ee^in  specified  cases.  No  person  shall  be  held  to  answer  for  a.  [Amend- 
Tnents] ff      - 

Capitation  or  other  direct  tax  shall  be  laid  unless  in  proportion  to  the  census  or 

enumeration.    No 1       9 

Capturen  on  land  and  water.     Congress  shall  make  rules  concerning 1       8 

Casting  rote.    The  Vice-President  shall  have  no  vote  unless  the  Senate  be  equally 

divided 1       3 
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Art.  w^ 

Census  or  enumeration  of  the  inhabitants  shall  be  made  within  three  years  after  the 
first  meeting  of  Congress,  and  within  every  subsequent  term  of  ten  years 
thereafter • •  •       1      2 

-Census  or  enumeration.    No  capitation  or  other  direct  tax  shall  be  laid  except  in 

proportion  to  the 1      ® 

Chief  Justice  shall  preside  when  the  President  of  the  United  States  is  tried  upon 

impeachment.   The 1       3 

Choosing  the  electors  and  the  day  on  which  they  shall  give  their  votes,  which  shall 
be  the  same  throughout  the  United  States.  Congress  may  determine  the 
time  of 2       1 

Citizen  of  the  United  States  at  the  adoption  of  the  Constitution  shall  be  eligible  to 

the  office  of  President.     No  person  not  a  natural-bom 2       1 

Citizen  of  the  United  States.     No  person  shall  be  a  Senator  who  shall  not  have 

attained  the  age  of  thirty  years,  and  been  nine  years  a 1       3 

No  person  shall  be  a  Representative  who  shall  not  have  attained  the  age  of 
twenty -five  years,  and  been  seven  years  a 1       2 

Citizenship.  Citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  immu- 
nities of  citizens  of  the  several  States 4      2 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the  State  in  which 

they    reside.      [Amendments] 14       1 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 

immunities  of  citizens  of  the  United  States.     [Amendments] 14      1 

Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property  without  due 

process   of   law.     [Amendments] .* 14       1 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

[Amendments] 14       1 

Citizens  or  subjects  of  a  foreign  state.  The  judicial  power  of  the  United  States 
shall  not  extend  to  suits  in  law  or  equity  brought  against  one  of  the  States  by 
the  citizens  of  another  State,  or  by.     [Amendments] 11      - 

Civil  officers  of  the  United  States   shall,  on  impeachment  for   and   conviction  of 

treason,  bribery,  and  other  high  crimes  and  misdemeanors,  be  removed.    All . .       2      4 

Claims  of  the  United  States  or  any  particular  State  in  the  territory  or  public  prop- 
erty.   Nothing  in  this  Constitution  shall  be  construed  to  prejudice 4      3 

Classification  of  Senators,     Immediately  after  they  shall  be  assembled  after  the  first 

election,  they  shall  be  divided  as  equally  as  may  be  into  three  classes I       S 

The  seats  of  the  Senators  of  the  first  class  shall  be  vacated  at  the  expiration  of 

the   second  year 1       3 

The  seats  of  the  Senators  of  the  second  class  at  the  expiration  of  the  fourth  year      1       3 
The  seats  of  the  Senators  of  the  third  class  at  the  expiration  of  the  sixth  year. .       1       3 

Coin  a  tender  in  payment  of  debts.     No  State  shall  make  anything  but  gold  and  silver       I     10 

Coin  money  and  regulate  the  value  thereof  and  of  foreign  coin.    Congress  shall  have 

power  to 1      8 

Coin  of  the  United  States.    Congress  shall  provide  for  punishing  the  counterfeiting 

the  securities  and  current I       8 

Color,  or  previous  condition  of  servitude.  The  right  of  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  State 
on  account  of  race.     [Amendments] 16       1 

Comfort.    Treason  against  the  United  States  shall  consist  in  levying  war  against 

them,  and  giving  their  enemies  aid  and 3      3 

Commander-in-chief  of  the  Army  and  Navy,  and  of  the  militia  when  in  actual  ser- 
vice.    The  President  shall  be 2      2 

Commerce  with  foreign  nations,  among  the  States,  and  with  Indian  tribes.    Congress 

shall  have  power  to  regelate 1       8 

Commerce  or  revenue.     No  preference  shall  be  given  to  the  ports  of  one  State  over 

those  of  another  by  any  regulation  of 1       9 

Vessels  clearing  from  the  ports  of  one  State  shall  not  pay  duties  in  those  of  an- 
other   ' I      9 

CommisMons  to  expire  at  the  end  of  the  next  session.  The  President  may  fill  vacan- 
cies that  happen  in  the  recess  of  the  Senate  by  granting 2      2 

Common  defense,  promote  the  general  welfare,  &c.     To  insure  the.     [Preamble] -      - 

Common  defense  and  general  welfare.    Congress  shall  have  power  to  provide  for  the.       1       8 
Common  law,  where  the  amount  involved  exceeds  twenty  dollars,  shall  be  tried  by 

jur}\      Suits   at.      [Amendments] 7      _ 

No  fact  tried  by  a  jury  shall  be  otherwise  reexamined  in  any  court  of  the  United 

States  than  according  to  the  rules  of  the.     [Amendments] 7       « 

Compact  with  another  State.     No  State  shall,  without  the  consent  of  Congress  enter 

into  any  agreement  or * I     jq 

Compact  with  a  foreign  power.    No  State  shall,  without  the  consent  of  Congress, 

enter  into  any  agreement  or 1     jq 

Compensation  of  Senators  and  Representatives  to  be  ascertained  by  law 1      n 

44  Volume  VIII, 


INDEX  TO  CONSTITUTION. 

Art  Sec. 
CompeiMafion  of  the  President  shall  not  be  increased  nor  diminished  during  the 

period  for  which  he  shall  be  elected 2      1 

Ccmpentation  of  the  judges  of  the  Supreme  and  inferior  courts  shall  not  be  dimin- 
ished during  their  continuance  in  office 3      1 

Ciimpensation.     Private  property  shall  not  be  taken  for  public  use  without  just. 

[Amendments] 5 

Compulsory  process  for  obtaining  witnesses  in  his  favor.     In  criminal  prosecutions 

the  accused  shall  have.     [Amendments] 6 

Confederation.    No  State  shall  enter  into  any  treaty,  alliance,  or 1     10 

Confederation,    All  debts  contracted  and  engagements  entered  into  before  the  adop- 
tion of  this  Constitution  shall  be  valid  against  the  United  States  under  it,  as 

under  the 6 

Confession  in  open  court.     Conviction  of  treason  shall  be  on  the  testimony  of  two 

persons  to  the  overt  act,  or  upon 3      S 

Congress  of  the  United  States.    All  legislative  powers  shall  be  vested  in  a 1       1 

Shall  consist  of  a  Senate  and  House  of  Representatives 1       1 

Shall  assemble  at  least  once  in  every  year,  which  shall  be  on  the  first  Monday 

of  December,  unless  they  by  law  appoint  a  different  day 1       4 

May  at  any  time  alter  regulations  for  elections  of  Senators  and  Representatives, 

except  as  to  the  places  of  choosing  Senators 1      4 

Each  House  shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its 
own  members 1       g 

A  majority  of  each  House  shall  constitute  a  quorum  to  do  business 1       5 

A  smaller  number  may  adjourn  from  day  to  day  and  compel  the  attendance  of  ab- 
sent members 1       5 

Each  House  may  determine  the  rules  of  its  proceedings,  punish  its  members  for 
disorderly  behavior,  and,  with  the  concurrence  of  two-thirds,  expel  a  mem- 
ber           1     .6 

Each  House  shall  keep  a  journal  of  its  proceedings 1      S 

Neither  House,  during  the  session  of  Congress,  shall,  without  the  consent  of  the 

other,  adjourn  for  more  than  three  days 1      5 

Senators  and  Representatives  shall  receive  a  compensation  to  be  ascertained  by 

law 1       6 

They  shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privi- 
leged from  arrest  during  attendance  at  their  respective  Houses,  and  in  going 

to  and  returning  from  the  same 1       6 

No  Senator  or  Representative  shall,  during  his  term,  be  appointed  to  any  civil 
office  which  shall  have  been  created,  or  of  which  the  emoluments  shall  have 

been  increased,  during  such  term 1       6 

No  person  holding  any  office  under  the  United  States,  shall,  while  in  office,  be  a 

member  of  either  House  of  Congress 1       6 

All  bills  for  raising  revenue  shall  originate  in  the  House  of  Representatives. ...       1       7 

Proceedings  in  cases  of  bills  returned  by  the  President  with  his  objections I      7 

Shall  have  power  to  lay  and  collect  duties,  imposts,  and  excises,  pay  the  debts, 

and  provide  for  the  common  defense  and  general  welfare 1       8 

Shall  have  power  to  borrow  money  on  the  credit  of  the  United  States 1       8 

To  r^fulate  foreign  and  domestic  commerce,  and  with  the  Indian  tribes 1       8 

To  establish  uniform  rule  of  naturalization  and  uniform  laws  on  the  subject  of 

bankruptcies 1       8 

To  coin  money,  regulate  its  value  and  the  value  of  foreign  coin,  and  to  fix  the 

standard  of  weights  and  measures 1       8 

To  punish  the  counterfeiting  the  securities  and  current  coin  of  the  United  States.       1       8 

To  establish  post-offices  and  post-roads 1       8 

To  promote  the  progress  of  science  and  the  useful  arts 1       8 

To  constitute  tribunals  inferior  to  the  Supreme  Court 1       8 

To  define  and  punish  piracies  and  felonies  on  the  high  seas  and  to  punish  of- 
fenses against  the  law  of  nations 1       8 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning 

captures  on  land  and  water 1       8 

To  raise  and  support  armies,  but  no  appropriation  of  money  to  that  use  shall  be 

for  a  longer  term  than  two  years 1       8 

To  provide  and  maintain  a  Navy 1       8 

To  make  rules  for  the  government  of  the  Army  and  Navy 1       8 

To  call  out  the  militia  to  execute  the  laws,  suppress  insurrections,  and  repel  in- 
vasions         1       8 

To  provide  for  organizing,  arming,  and  equipping  the  militia 1       8 

To  exercise  exclusive  legislation  over  the  District  fixed  for  the  seat  of  govern- 
ment, and  over  forts,  magazines,  arsenals,  and  dockyards 1       8 

To  make  all  laws  necessary  and  proper  to  carry  into  execution  all  powers  vested 
by  the  Constitution  in  the  Government  of  the  United  States 1      8 
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Art  8m, 
(hmgr9BB  of  the  United  States.    No  person  holding  any  oiBce  under  the  United  States 
shall  accept  of  any  present,  emolument,  office,  or  title  of  any  kind  from  any 

foreign  state,  without  the  consent  of 1       9 

May  determine  the  time  of  choosing  the  electors  for  President  and  Vice-President 

and  the  day  on  which  they  shall  give  their  votes 2      1 

The  President  may,  on  extraordinary  occasions,  convene  either  House  of 2      3 

The  manner  in  which  the  acts,  records,  and  judicial  proceedings  of  the  States 

shall  be  prescribed  by 4      1 

New  States  may  be  admitted  by  Congress  into  this  Union 4  .    8 

Shall  have  power  to  make  all  needful  rules  and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to  the  United  States 4      8 

Amendments  to  the  Ck)nstitution  shall  be  proposed  whenever  it  shall  be  deemed 

necessary  by  two-thirds  of  both  Houses  of 5      - 

Persons  engaged  in  insurrection  or  rebellion  against  the  United  States  disquali- 
fied for  Senators  or  Representatives  in.     [Amendments] 14      8 

But  such  disqualification  may  be  removed  by  a  vote  of  two-thirds  of  both  Houses 

of.     [Amendments] 14      3 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  thirteenth  amend- 
ment.   [Amendments] , 13      2 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  fourteenth  amend- 
ment.     [Amendments] 14      6 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  fifteenth  amend- 
ment.   [Amendments] 16      2 

Content,    No  State  shall  be  deprived  of  its  equal  suffrage  in  the  Senate  without  its. .       5      - 
Content  of  Congress.    No  person  holding  any  office  of  profit  or  trust  under  the  United 
States  shall  accept  of  any  present,  emolument,  office,  or  title  of  any  kind  what- 
ever, from  any  king,  prince,  or  foreign  potentate,  without  the 1      9 

No  State  shall  lay  any  imposts,  or  duties  on  imports,  except  what  may  be 

absolutely  necessary  for  executing  its  inspection  laws,  without  the 1     10 

No  State  shall  lay  any  duty  of  tonnage,  keep  troops  or  ships  of  war  in  time  of 

peace  without  the 1     10 

No  State  shall  enter  into  any  agreement  or  compact  with  another  State,  or 

with  a  foreign  power,  without  the 1     10 

No  State  shall  engage  in  war  unless  actually  invaded,  or  in  such  imminent  danger 

as  will  not  admit  of  delay,  without  the 1     10 

No  new  State  shall  be  formed  or  erected  within  the  jurisdiction  of  any  other 
State,  nor  any  State  be  formed  by  the  junction  of  two  or  more  States,  or  parts 

of  States,  without  the  consent  of  the  legislatures  thereof,  as  well  as  the 4      3 

Consent  of  the  legislature  of  the  State  in  which  the  same  may  be.    Congress  shall 
exercise  exclusive  authority  over  all  places  purchased  for  the  erection  of  fort», 

magazines,  arsenals,  dockyards,  and  other  needful  buildings  by  the 1       8 

Consent  of  the  legislatures  of  the  States  and  of  Congress.    No  State  shall  be  formed 

by  the  jjanction  of  two  or  more  States  or  parts  of  States  without  the 4      8 

Coneent  of  the  other.    Neither  House,  during  the  session  of  Congress,  shall  adjourn 
for  more  than  three  days,  nor  to  any  other  place  than  that  in  which  thqr 

shall  be  sitting,  without  the 1       6 

Coneent  of  the  oumer.    No  soldier  shall  be  quartered  in  time  of  peace  in  any  house 

without  the.     [Amendments] 3      -^ 

Coneent  of  the  Senate,    The  President  shall  have  power  to  make  treaties,  by  and 

with  the  advice  and 2      2 

The  Preeident  shall  appoint  embassadors,  other  public  ministers  and  consuls, 
judges  of  the  Supreme  Court,  and  all  other  officers  created  by  law  and  not 

otherwise  herein  provided  for,  by  and  with  the  advice  and 2      2 

Constitution,  in  the  Government  of  the  United  States,  or  in  any  department  or 
officer  thereof.    Congress  shall  have  power  to  pass  all  laws  necessary  to  the 

execution  of  the  powers  vested  by  the 1       8 

Constitution,  shall  be  eligible  to  the  office  of  President.    No  person  except  a  natural- 
born  citizen,  or  a  citizen  at  the  time  of  the  adoption  of  the 2       1 

Constitution.    The  President,  before  he  enters  upon  the  execution  of  his  office,  shall 

take  an  oath  to  preserve,  protect,  and  defend  the 2       1 

Constitution,  laws,  and  treaties  of  the  United  States.     The  judicial  power  shall 

extend  to  all  cases  arising  under  the 3      2 

Constitution  shall  be  so  construed  as  to  prejudice  any  claims  of  the  United  States, 
or  of  any  State   (in   respect  to  territory  or  other  property  of  the  United 

States).    Nothing  in  the. 4       3 

Constitution.    The  manner  in  which  amendments  may  be  proposed  and  ratified 5 

Constitution  as  under  the  Confederation  shall  be  valid.    All  debts  and  engagements 

contracted  before  the  adoption  of  the 6      - 

Constitution  and  the  laws  made  in  pursuance  thereof,  and  all  treaties  made,  or  which 

shall  be  made,  by  the  United  States,  shall  be  the  supreme  law  of  the  land.     The      6      - 
The  judges  in  every  State,  anything  in  the  constitution  or  laws  of  a  State  to  the 
contrary  notwithstanding,  shall  be  bound  thereby 6      - 
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Art. 

CMtffitt^ion.    All  officers,  legislative,  executive,  and  judicial,  of  the  United  States, 

and  of  the  several  States,  shall  be  bound  by  an  oath  to  support  the 6      - 

But  no  religious  test  shall  ever  be  required  as  a  qualification  for  any  office  or 
public  trust 6      - 

PcnaHtution  between  the  States  so  ratifying  the  same.  The  ratification  of  the  con- 
ventions of  nine  States  shall  be  sufficient  for  the  establishment  of  the 7 

Con»tituiiont  of  certain  rights,  shall  not  be  construed  to  deny  or  disparage  others 

retained  by  the  people.    The  enumeration  in  the.    [Amendments] 9      - 

Conatitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively 
or  to  the  people.  Powers  not  delegated  to  the  United  States  by  the.  [Amend- 
ments]   10 

Constitution^  and  then  engaged  in  rebellion  against  the  United  States.  Disqualifica- 
tion for  office  imposed  upon  certain  class  of  persons  who  took  an  oath  to  sup- 
port the.    [Amendments] 14      3 

Constitution,    Done  in  convention  by  the  unanimous  consent  of  the  States  present, 

September  17,  1787 7      - 

Contracts.  No  State  shall  pass  any  ex  post  facto  law,  or  law  impairing  the  obliga- 
tion of 1     10 

Controversies  to  which  the  United  States  shall  be  a  party:  between  two  or  more 
States;  between  a  State  and  citizens  of  another  State;  between  citizens  of 
different  States;  between  citizens  of  the  same  State  claiming  lands  under 
grants  of  different  States;  between  a  State  or  its  citizens  and  foreign  states, 
citizens,  or  subjects.    The  judicial  power  shall  extend  to 3      2 

Convene  Congress  or  either  House,  on  extraordinary  occasions.    The  President  mav. .       2       8 

Convention  for  proposing  amendments  to  the  Constitution.  Congress,  on  the  applica- 
tion of  two-thirds  of  the  legislatures  of  the  States,  may  call  a 6      - 

Convention,  by  the  unanimous  consent  of  the  States  present  on  the  17th  of  Septem- 
ber, 1787.    Adoption  of  the  Constitution  in 7      - 

Conventions  of  nine  States  shall  be  sufficient  for  the  establishment  of  the  Constitu- 
tion.   The  ratification  of  the 7       - 

Conviction  in  cases  of  impeachment  shall  not  be  had  without  the  concurrence  of  two- 
thirds  of  the  members  present 1       3 

Copyrights  to  authors  for  limited  times.    Congress  shall  have  power  to  provide  for. . .       1       8 

Corruption  of  blood.     Attainder  of  treason  shall  not  work 8      8 

Counsel  for  his  defense.    In  all  criminal  prosecutions  the  accused  shall  have  the 

assistance  of.    [Amendments] 0      - 

Counterfeiting  the  securities  and  current  coin  of  the  United  States.    Congress  shall 

provide  for  the  punishment  of 1      8 

Courts.     Congress  shall  have  power  to  constitute  tribunals  inferior  to  the  Supreme 

Court 1      8 

Courts  of  law.  Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as 
they  think  proper  in  the  President  alone,  in  the  heads  of  departments,  or 
in  the 2      2 

Courts  as  Congress  may  establish.    The  judicial  power  of  the  United  States  shall  be 

vested  in  one  Supreme  Court  and  such  inferior 3      1 

Courts.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offices  during 

good  behavior 3      1 

Their  compensation  shall  not  be  diminished  during  their  continuance  in  office. . .       3      1 

Credit.    No  State  shall  emit  bills  of 1     10 

Credit  of  the  United  States.    Congress  shall  have  power  to  borrow  money  on  the. ...       1       8 

Credit  shall  be  given  in  every  other  State  to  the  public  acts,  records,  and  judicial 

proceedings  of  each  State.    Full  faith  and 4      1 

Crime,  unless  on  a  presentment  of  a  grand  jury.    No  person  shall  be  held  to  answer 

for  a  capital  or  otherwise  infamous.     [Amendments] 5      - 

Except  in  cases  in  the  military  and  naval  forces,  or  in  the  militia  when  in  actual 
service.     [Amendments]    ff      — 

Crimes  and  misdemeanors.    The  President,  Vice-President,  and  all  civil  officers  shall 

be  removed  on  impeachment  for  and  conviction  of  treason,  bribery,  or  other . .       2      4 

Crimes,  except  in  cases  of  impeachment,  shall  be  tried  by  jury.    All 3      2 

They  shall  be  tried  in  the  State  within  which  they  may  be  committed 3      2 

When  not  committed  in  a  State,  they  shall  be  tried  at  the  places  which  Congress 
may  by  law  have  provided 3      2 

Criminal  prosecutions,  the  accused  shall  have  a  speedy  and  public  trial  by  jury  in  the 

State  and  district  where  the  crime  was  committed.    In  all.     [Amendments] . .       0      — 
He  shall  be  informed  of  the  nature  and  cause  of  the  accusation.     [Amendments] .       6      - 

He  shall  be  confronted  with  the  witnesses  against  him.     [Amendments] 8      - 

He  shall  have  compulsory  prooeRs  for  obtaining  witnesses  in  his  favor.    [Amend- 
ments]         8      - 

He  shall  have  the  assistance  of  oounsel  in  his  defense.     [Amendments] 0      - 

Criminate  himself.     No  person  as  n  witness  Hhall  be  compelled  to.     [Amendments] . .       6      - 

Cruel  and  unusual  punishments  inflicted.     Excessive  bail  shall  not  be  required,  nor 

excessive  fines  imposed,  nor.     [Amendments] 8      - 
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Danger  as  will  not  admit  of  delay.    No  state  shall,  without  the  consent  of  Congress, 

engage  in  war,  unless  actually  invaded,. or  in  such  imminent 1     10 

Day  on  which  they  shall  vote  for  President  and  Vice-President,  which  shall  be  the 
same  throughout  the  United  States.  Congress  may  determine  the  time  of 
choosing  the  electors,  and  the 2       1 

Day  to  day,  and  may  be  authorized  to  compel  the  attendance,  of  absent  members.    A 

smaller  number  than  a  quorum  of  each  House  may  adjourn  from 1       5 

Death,  resignation,  or  inability  of  the  President,  the  powers  and  duties  of  his  office 

shall  devolve  on  the  Vice-President.    In  case  of  the 2       1 

Death,  resignation,  or  inability  of  the  President.    Congress  may  provide  by  law  for 

the  case  of  the  removal 2       1 

Debt  of  the  United  States,  including  debts  for  pensions  and  bounties  incurred  in  sup- 
pressing insurrection  or  rebellion,  shall  not  be  questioned.  The  validity  of 
the  public.     [Amendments] 14      4  I 

Debts.    No  State  shall  make  anything  but  gold  and  silver  coin  a  tender  in  payment  { 

of 1     10  i 

Debts  and  provide  for  the  common  defense  and  general  welfare  of  the  United  States. 

Congress  shall  have  power  to  pay  the 1       8 

Debts  and  engagements  contracted  before  the  adoption  of  this  Constitution  shall  be 

as  valid  against  the  United  States,  under  it,  as  under  the  Confederation 6      - 

Debts  or  obligations  incurred  in  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  claims  for  the  loss  or  emancipation  of  any  slave.  Neither  the  United 
States  nor  any  State  shall  assume  or  pay  any.     [Amendments] 14      4 

Declare  toar,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning  captures 

on  land  and  water.    Congress  shall  have  power  to 1       8 

Defense,  promote  the  general  welfare,  &c.    To  insure  the  common.     [Preamble] -      - 

Defense  and  general  welfare  throughout  the  United  States.     Congress  shall   have 

power  to  pay  the  debts  and  provide  for  the  common 1       8 

Defense,    In  all  criminal  prosecutions  the  accused  shall  have  the  assistance  of  counsel 

for  his,     [Amendments] 6      - 

Delaware  entitled  to  one  Representative  in  the  first  Congress 1       2 

Delay.     No   State  shall,  without  the  consent  of   Congress,   engage   in   war  unless 

actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of 1     10 

Delegated  to  the  United  States,  nor  prohibited  to  the  States,  are  reserved  to  the 

States  or  to  the  people.    The  powers  not.     [Amendments] 10      - 

Deny  or  disparage  others  retained  by  the  people.  The  enumeration  in  the  Constitu- 
tion of  certain  rights  shall  not  be  construed  to.     [Amendments] 0       - 

Departments  upon  any  subject  relating  to  their  duties.     The  President  may  require 

the  written  opinion  of  the  principal  officers  in  each  of  the  executive 2       2 

Departments.     Congress  may  by  law  vest  the  appointment  of  inferior  officers  in  the 

heads  of   2       2 

Direct  tax  shall  be  laid  unless  in  proportion  to  the  census  or  enumeration.  No  capi- 
tation or  other 1       9 

Direct  taxes  and  Representatives,  how  apportioned  among  the  several  States 1       2 

Disability  of  the  President  and  Vice-President.    Provisions  in  case  of  the 2       1 

Disability.  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or  presi- 
dential elector,  or  hold  any  office,  civil  or  military,  under  the  United  States, 
or  any  State,  who  having  previously  taken  an  oath  as  a  legislative,  executive, 
or  judicial  officer  of  the  United  States,  or  of  any  State,  to  support  the  Consti- 
tution, afterward  engaged  in  insurrection   or  rebellion  against  the   United 

States.    [Amendments]   14       3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such.  [Amend- 
ments]       14       3 

Disagreement  between  the  two  Houses  as  to  the  time  of  adjournment,  the  President 

may  adjourn  them  to  such  time  as  he  may  think  proper.    In  case  of 2       3 

Disorderly  behavior.    Each  House  may  punish  its  members  for 1       5 

And  with  the  concurrence  of  two-thirds  expel  a  member 1       6 

Disparage  others  retained  by  the  people.     The  enumeration  in  the  Constitution  of 

certain  rights  shall  not  be  construed  to  deny  or.     [Amendments] 0      - 

Disqxmlification.  No  Senator  or  Representative  shall,  during  the  time  for  which  he 
was  elected,  be  appointed  to  any  office  under  the  United  States  which  shall 

have  been  created  or  its  emoluments  increased  during  such  term 1       6 

No  person  holding  any  office  under  the  United  States  shall  be  a  member  of  either 

House  during  his  continuance  in  office 1       6 

No  person  shall  be  a  member  of  either  House,  presidential  elector,  or  hold  any 
office  under  the  United  States,  or  any  State,  who,  having  previously  sworn  to 
support  the  Constitution,   afterward   engaged   in   insurrection   or   rebellion. 

[Amendments] 14       3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such  disability. 
[Amendments]   ,,,,,,,,,.... , , , , , 14      3 
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Art  flee. 
IMriei  of  ColiimMa.    Congress  shall  exercise  exclusive  legislation  in  all  cases  over 

the 1      8 

Dockyards.    Congress  shall  have  exclusive  authority  over  all  places  purchased  for  the 

erection  of  1      8 

Dome$tio  tranquillity,  provide  for  the  common  defense,  &c.    To  insure.     [Preamble]       ~      - 
Domestic  tnoJence.     The  United  States  shall  protect  each  State  against  invasion  and.       4      4 
Due  process  of  lau>.    No  person  shall  be  compelled,  in  any  criminal  case,  to  be  a  wit- 
ness against  himself,  nor  be  deprived  of  life,  liberty,  or  property  without. 

[Amendments] 5      - 

No  State  shall  deprive  any  person  of  life,  liberty,  or  property  without.  [Amend- 
ments]       14       1 

Duties  and  powers  of  the  office  of  President,  in  case  of  his  death,  removal,  or  inability 

to  act,  shall  devolve  on  the  Vice-President 2       1 

In  ease  of  the  disability  of  the  President  and  Vice-President,  Congress  shall  de- 
clare what  officer  shall  act 2       1 

Duties,  imposts,  and  excises.    Congress  shall  have  power  to  lay  and  collect  taxes 1       8 

Shall  be  uniform  throughout  the  United  States 1      8 

Duties  shall  be  laid  on  articles  exported  from  any  State.    No  tax  or 1      9 

Duties  in  another  State.     Vessels  clearing  in  the  ports  of  one  State  shall  not  be 

obliged  to  pay 1      9 

On  imports  and  exports,  without  the  consent  of  Congress,  except  where  necessary 

for  executing  its  inspection  laws.    No  State  shall  lay  any 1     10 

The  net  produce  of  all  such  duties  shall  be  for  the  use  of  the  Treasury  of  the 

United  States   1     10 

All  laws  laying  such  duties  shall  be  subject  to  the  revision  and  control  of  Con- 
gress         1     10 

Duty  of  tonnage  without  the  consent  of  Congress.   No  State  shall  lay  any 1     10 

E. 

tlection  of  President  and  Vice-President.    Congress  may  determine  the  day  for  the. .       2      1 

Shall  be  the  same  throughout  the  United  States.    The  day  of  the 2      1 

Elections  for  Senators  and  Itepresentatives.  The  legislatures  of  the  States  shall  pre- 
scribe the  times,  places,  and  manner  of  holding 1       4 

But  Congress  may,  at  any  time,  alter  such  regulations,  except  as  to  the  places  of 

choosing  Senators 1      4 

Betums  and  qualifications  of  its  own  members.    Each  House  shall  be  the  judge 

of  the   1       5 

BUctOTs  for  members  of  the  House  of  Representatives.    Qualifications  of 1      2 

MUetors  for  President  and  Vice-President.  Each  State  shall  appoint,  in  such  manner 
as  the  legislature  thereof  may  direct,  a  number  of  electors  equal  to  the  whole 
number  of  Senators  and  Representatives  to  which  the  State  may  be  entitled  in 

the  Congress 2      1 

But  no  Senator  or  Representative,  or  person  holding  an  ofiice  of  trust  or  profit 

under  the  United  States,  shall  be  appointed  an  elector 2       1 

Manner  of  choosing  President  and  Vice-President  (original  provisions) 2       1 

Congress  may  determine  the  time  of  choosing  the  electors  and  the  day  on  which 

they  shall  give  their  votes 2       1 

Which  day  shall  be  the  same  throughout  the  United  States 2      1 

The  electors  shall  meet  in  their  respective  States  and  vote  by  ballot  for  President 
and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the 

■ame  State  with  themselves.     [Amendments] 12 

Electors  shall  name,  in  their  ballots,  the  person  voted  for  as  President;  and  in  dis- 
tinct ballots  the  person  voted  for  as  Vice-President.     [Amendments] 12 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  President  and  of  persons 
voted  for  as  Vice-President,  which  they  shall  sign  and  certify,  and  transmit 
sealed  to  the  seat  of  government,  directed  to  the  President  of  the  Senate. 

[Amendments] 12 

No  person  having  taken  an  oath  as  a  legislative,  executive,  or  judicial  officer  of 
the  United  States,  or  of  any  State,  and  afterwards  engaged  in  insurrection  or 

rebellion  against  the  United  States,  shall  be  an  elector 14       3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such  disability. 

[Amendments] 14       3 

Ewukfudpatum  of  any  slave  shall  be  held  to  be  illegal  and  void.    Claims  for  the  loss  or. 

[Amendments] 14      4 

Emit  mU  of  credit.    No  State  shall 1     10 

Emolument  of  any  kind  from  any  king,  prince,  or  foreign  state,  without  the  consent 
of  Ck>ngrefl8.    No  person  holding  any  office  under  the  United  States  shall  accept 

any • 1      9 

ts.    Treason  shall  consist  in  levying  war  against  the  United  States,  in  adhering 

to,  or  giving  aid  and  comfort  to  their 3      3 
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All 

KngagemenU  contracted  before  the  adoption  of  this  Constitution  shall  be  yalid.    All 

debts  and  6 

Enumeration  of  the  inhabitants  shall  be  made  within  three  years  after  the  first  meet^ 

ing  of  Congress,  and  within  every  subsequent  term  of  ten  years  thereafter 1      2 

Ratio  of  representation  not  to  exceed  one  for  every  30,000  until  the  first  enumera- 
tion shall  be  made 1       2 

Enumeration  in  the  Constitution  of  certain  rights  shall  not  be  construed  to  deny  or 

disparage  others  retained  by  the  people.    The.     [Amendments] 9      - 

Equal  protection  of  the  laws.    No  State  shall  deny  to  any  person  within  its  jurisdic- 
tion the.     [Amendments] 14       1 

Equal  suffrage  in  the  Senate.    No  State  shall  be  deprived  without  its  consent,  of  its. .       5      - 

Eatahlishment  of  this  Constitution  between  the  States  ratifying  the  same.    The  rati- 
fication of  nine  States  shall  be  sufficient  for  the 7      - 

Excessive  hail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel  and  un- 
usual punishments  inflicted.     [Amendments] 8      - 

Ewoises,    Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts^  and ...       1       8 
Shall  be  uniform  throughout  the  United  States.    All  duties,  imposts,  and 1       8 

Exclusive  legislation,  in  all  cases,  over  such  district  as  may  become  the  seat  of  gov- 
ernment.   Congress  shall  exercise 1       8 

Over  all  places  purchased  for  the  erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings.    Congress  shall  exercise 1       8 

Executive  of  a  State.    The  United  States  shall  protect  each  State  against  invasion 

and  domestic  violence,  on  the  application  of  the  legislature  or  the 4      4 

Executive  and  judicial  officers  of  the  United  States  and  of  the  several  States  shall  be 

bound  by  an  oath  to  support  the  Constitution 6 

Executive  departments.    On  subjects  relating  to  their  duties  the  President  may  re- 
quire the  written  opinions  of  the  principal  officers  in  each  of  the 2      2 

Congress  may  by  law  vest  the  appointment  of  inferior  officers  in  the  heads  of . . .       2       2 

Executive  power  shall  be  vested  in  a  President  of  the  United  States  of  America.    The.      2       1 

Expel  a  member.    Each  House,  with  the  concurrence  of  two-thirds,  may 1       5 

Expenditures  of  public  money  shall  be  published  from  time  to  time.    A  regular  state- 
ment of  the  receipts  and 1       9 

Exportations  from  any  State.    No  tax  or  duty  shall  be  laid  on 1       0 

Exports  or  imports,  except  upon  certain  conditions.    No  State  shall,  without  the  con- 
sent of  Congress,  lay  any  duties  on 1     10 

Laid  by  any  State,  shall  be  for  the  use  of  the  Treasury.    The  net  produce  of  all 

duties  on 1     10 

Shall  be  subject  to  the  revision  and  control  of  Congress.    All  laws  of  the  States 
laying  duties  on 1     10 

Ex  post  facto  law  shall  be  passed.    No  bill  of  attainder  or 1       9 

Ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts.    No  State  shall  pass 

any  bill  of  attainder 1     10 

Extraordinary  occasions.    The  President  may  convene  both  houses,  or  either  House  of 

Congress,  on 2      8 


F. 

Faith  and  credit  in  each  State  shall  be  given  to  the  acts,  records,  and  judicial  pro- 
ceedings of  another  State.    Full 4      1 

Felony,  and  breach  of  the  peace.    Members  of  Congress  shall  not  be  {privileged  from 

arrest  for  treason ;■ ' 1       6 

Felonies  committed  on  the  high  seas.    Congress  shall  have  pother  to  define  and  punish 

piracies  and ' 1       8 

Fines.    Excessive  fines  shall  not  be  imposed.     [Amendments] 8      - 

Foreign  coin.    Congress  shall  have  power  to  coin  money,  fix  the  standard  of  weights 

and  measures,  and  to  regulate  the  value  of 1       8 

Foreign  nations,  among  the  States,  and  with  the  Indian  tribes.    Congress  shall  have 

power  to  regulate  commerce  with .< 1       8 

Foreign  power.    No  State  shall,  without  the  consent  bf  Congress,  enter  into  any  com- 
pact or  agreement  with  any , 1     10 

Forfeiture,  except  during  the  life  of  the  person  attainted.    Attainder  of  treason  shall 

not  work 3      3 

Formation  of  new  States.    Provisions  relating  to  the 4      S 

Form  of  government.     The  United  States  shall  guarantee  to  every  State  in  this 

Union  a  republican 4      4 

And  shall  protect  each  of  them  against  invasion ;  and  on  application  of  the  legis- 
lature or  of  the  executive  (when  the  legislature  cannot  be  convened),  against 
domestic  violence 4      4 

Forts,  magasines,  arsenals,  dock-yards,  and  other  needful  buildings.    Congress  shall 

exercise  exclusive  authority  over  all  places  purchased  for  the  erection  of 1       • 
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Art 

ff99dom  of  meeh  or  the  preti.    CongreM  thall  make  no  law  abridging  the.    [Amend- 

mentej 1 

frte  fftate,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed.    A 

well-regulated  militia  oeing  necessary  to  the  security  of  a.    [Amendments] ...       2      - 

Fugitives  from  crime  found  in  another  State  shall,  on  demand,  be  delivered  up  to  the 

Authorities  of  the  State  from  which  they  may  flee 4      t 

Fugitives  from  service  or  labor  in  one  State,  escaping  into  another  State,  shall  be  de- 
livered up  to  the  party  to  whom  such  service  or  labor  may  be  due 4      S 


G. 

General  welfare  and  secure  the  blessings  of  liberty,  &c.    To  promote  the.    [Preamble.1      -      «> 
General  tvelfare.    Congress  shall  have  power  to  provide  for  the  common  defense  ana.     1       8 

Georgia  shall  be  entitled  to  three  Representatives  in  the  first  Congress 1      2 

OiUd  and  silver  coin  a  tender  in  payment  of  debts.     No  State  shall  make  anything  but.       1     10 
Good  behavior.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offices 

during 3      1 

Qovemment,    The  United  States  shall  guarantee  to  every  State  in  this  Union  a 

republican  form  of 4      4 

And  shall  protect  each  of  them  against  invasion,  and  on  application  of  the  legis- 
lature or  of  the  executive  (when  the  legislature  cannot  be  convened),  against 

domestic  violence  4      4 

Orand  jury.    No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 

crime,  unless  on  the  presentment  of  a.     [Amendments] 5 

Except  in  cases  arising  in  the  land  and  naval  forces,  and  in  the  militia  when  in 

actual  service.     [Amendments] 6 

Onarantee  to  every  State  in  this  Union  a  republican  form  of  government.    The  United 

SUtes  shall  4      4 

And  shall  protect  each  of  them  against  invaaion ;  and  on  application  of  the  l^is- 
lature  or  of  the  executive  (when  the  legislature  cannot  be  convened),  against 
domestic  violence 4      4 


H. 

Habeas  corpus  thall  not  be  suspended  unless  in  cases  of  rebellion  or  invasion.    The 

writ  of  1      0 

Beads  of  departments.    Congress  may,  by  law,  vest  the  appointment  of  inferior 

officers  in  the 2      2 

On  any  subject  relating  to  their  duties,  the  President  may  require  the  written 

opinion  of  the  principal  officers  in  each  of  the  executive  departments 2      2 

High  crimes  and  misdemeanors.    The  President,  Vice-President,  and  all  civil  officers 
shall  be  removed  on  impeachment  for  and  conviction  of  treason,  bribery,  or 

other 2      4 

House  of  Representatives.    Congress  shall  consist  of  a  Senate  and 1       1 

Shall  be  composed  of  meml^rs  chosen  every  second  year 1       2 

Qualifications  of  electors  for  members  of  the 1       2 

No  person  shall  be  a  member  who  shall  not  have  attained  the  age  of  twenty-five 

years,  and  been  seven  years  a  citizen  of  the  United  States 1       2 

The  executivea»M  the  geveral  States  shall  issue  writs  of  election  to  fill  vacancies 

in  the  1      2 

Shall  choose  their  Speaker  and  other  officers 1       2 

Shall  have  the  sole  power  of  impeachment 1      2 

Shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its  own  mem- 
bers         1      5 

A  majority  shall  constitute  a  quorum  to  do  business 1      5 

Less  than  a  majority  may  adjouijn  from  day  to  day,  and  compel  the  attendance 

of  absent  members 1       5 

May  determine  its  own  rules  of  jiroceedings 1       5 

May  punish  its  members  for  disorderly  behavior,  and,  with  the  concurrence  of 

two-thirds,  expel  a  member . . ; 1      6 

Shall  keep  a  journal  of  its  proceedings 1      5 

Shall  not  adjourn  for  more  than  three  days  during  the  session  of  0>ngres8  with- 
out the  consent  of  the  Senate 1      6 

Members  shall  not  be  questioned  for  any  speech  or  debate  in  either  House  or  in 

any  other  place 1      6 

No  person  holding  any  office  under  the  United  States  shall,  while  holding  such 

office,  be  a  member  of  the 1      6 

No  person,  while  a  member  of  either  Hourp.  shall  be  appointed  to  an  office  which 
thaU  have  been  created  or  the  emolumentR  increased  during  his  membership. .       1       6 
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Art  lee. 
HoiMe  of  Representatives.    All  bills  for  raising  revenue  shall  originate  in  the 1      7 

The  votes  for  President  and  Vice-President  shall  be  counted  in  the  presence  of  the 
Senate  and.     [Amendments] 12 

If  no  person  have  a  majority  of  electoral  votes,  then  from  the  three  highest  on  the 
list  the  House  of  Representatives  shall  immediately,  by  ballot,  choose  a  Presi- 
dent.     [Amendments] 12      - 

They  shall  vote  by  States,  each  State  counting  one  vote.     [Amendments] 12 

A  quorum  shall  consist  of  a  member  or  members  from  two-thirds  of  the  States, 
and  a  majority  of  all  the  States  shall  be  necessary  to  the  choice  of  a  President. 
[Amendments] 12      - 

No  person  having  as  a  legislative,  executive,  or  judicial  officer  of  the  United 
States,  or  of  any  State,  taken  an  oath  to  support  the  Constitution,  and  after- 
wards engaged  in  insurrection  or  rebellion  against  the  United  States,  shall  be  a 
member  of  the.     [Amendments] 14       3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such  disability. 

[Amendments] 14      3 

I. 

Imminent  danger  as  will  not  admit  of  delay.    No  State  shall,  without  the  consent  of 

Congress,  engage  in  war,  unless  actually  invaded  or  in  such 1     10 

Immunities.     Members  of  Congress  shall,  in  all  cases  except  treason,  felony,  and 
breach  of  the  peace,  be  privileged  from  arrest  during  their  attendance  at  the 
session  of  their  respective  houses,  and  in  goinff  and  returning  from  the  same . .       1      6 
No  soldier  shall  be  quartered  in  any  house  without  the  consent  of  the  owner 

in  time  of  peace.    [Amendments] 3      ' 

No  person  shall  be  twice  put  in  jeopardy  of  life  and  limb  for  the  same  offence. 

[Amendments]    5      - 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States  and  of  the  State  in  which  they 

reside.     [Amendments]    14      1 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States.     [Amendments] 14       1 

Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property  without  due 

process  of  law.     [Amendments] 14       1 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  law. 

[Amendments] 14       1 

Impeachment.     The  President  may  grant  reprieves  and  pardons  except  in  cases  of . . .       2       2 

The  House  of  Representatives  shall  have  the  sole  power  of 1       2 

Impeachment  for  and  conviction  of  treason,  bribery,  and  other  high  crimes  and  misde- 
meanors.   The  President,  Vice-President,  and  all  civil  officers  shall  be  removed 

upon 2       4 

Impeachments.    The  Senate  shall  have  the  sole  power  to  try  all 1       3 

The  Senate  shall  be  on  oath,  or  affirmation,  when  sitting  for  the  trial  of 1       3 

When  the  President  of  the  United  States  is  tried  the  Chief  Justice  shall  preside.       1       3 
No  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  mem- 
bers present 1       3 

Judgment  shall  not  extend  beyond  removal  from  office  and  disqualification  to  hold 

office 1       3 

But  the  party  convicted  shall  be  liable  to  indictment  and  punishment  according 

to  law  1       3 

Importation  of  slaves  prior  to  1808  shall  not  be  prohibited  by  the  Congress 1       0 

But  a  tax  or  duty  of  ten  dollars  for  each  person  may  be  imposed  on  such .  /. I      9 

Imports  or  exports  except  what  may  be  absolutely  necessary  for  executing  its  in- 
spection laws.  No  State  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on 1     jo 

Imports  or  exports  laid  by  any  State  shall  be  for  the  use  of  the  Treasury.    The  net 

produce  of  all  duties  on 1     lo 

Imports  or  exports  shall  be  subject  to  the  revision  and  control  of  Congress.    All  laws 

of  States  laying  duties  on 1     lo 

Imposts  and  excises.  •  Congress  shall  have  power  to  lay  and  collect  taxes,  duties 1       8 

Shall  be  uniform  throughout  the  United  States.    All  taxes,  duties 1       8 

Inability  of  the  President,  the  powers  and  duties  of  his  office  shall  devolve  on  the 

Vice-President.    In  case  of  the  death,  resignation,  or 2       1 

Inability  of  the  President  or  Vice-President.    Congress  may  provide  by  law  for  the 

case  of  the  removal,  death,  resignation,  or 2       1 

Indian  tribes.     Congress  shall  have  power  to  regulate  commerce  with  the 1       8 

Indictment  or  presentment  of  a  grand  jury.    No  person  shall  be  held  to  answer  for  a 

capital  or  infamous  crime  unless  on.     [Amendments] 5      - 

Except  in  cases  arising  in  the  land  and  naval  forces,  and  in  the  militia  when  in 
actual  service.     [Amendments] 5      « 
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Art.  8fid> 

Indiotmewtt  trial,  judgment,  and  punishment,  according  to  law.    The  party  convicted 

in  case  of  impeachment  shall  nevertheless  be  liable  and  subject  to 1       3 

Infamous  crime  unless  on  presentment  or  indictment  of  a  grand  jury.    No  person  shall 

be  held  to  answer  for  a  capital  or.   .[Amendments] 5      - 

Inferior  oourtM,    Congress  shall  have  power  to  constitute  tribunals  inferior  to  the 

Supreme  CJourt  1      8 

Inferior  courts  as  Ck)ngress  may  establish.    The  judicial  power  of  the  United  States 

shall  be  vested  in  one  Supreme  Court  and  such 3      1 

The  judges  of  both  the  Supreme  and  inferior  courts  shall  hold  their  offices  during 

good  behavior  3       I 

Their  compensation  shall  not  be  diminished  during  their  continuance  in  office . .       3       1 

Inferior  officers  in  the  courts  of  law,  in  the  President  alone,  or  in  the  heads  of  De- 
partments. Congress,  if  they  think  proper,  may  by  law  vest  the  appointment 
of 2      2 

Inhabitant  of  the  State  for  which  he  shall  be  chosen.  No  person  shall  be  a  Senator 
who  shall  not  have  attained  the  age  of  thirty  years,  been  nine  years  a  citizen 
of  the  United  States,  and  who  shall  not,  when  elected,  be  an 1       3 

Insurrection  or  rebellion  against  the  United  States.  No  person  shall  be  a  Senator  or 
Representative  in  Congress,  or  presidential  elector,  or  hold  any  office,  civil  or 
military,  under  the  United  States,  or  any  State,  who,  having  taken  an  oath  as 
a  legislative,  executive,  or  judicial  officer  of  the  United  States,  or  of  a  State, 

afterwards  engaged  in.     [.^endments] 14      3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such  disabili- 
ties.   [Amendments] 14       3 

Insurrection  or  rebellion  against  the  United  States.    Debts  declared  illegal  and  void 

which  were  contracted  in  aid  of.     [Amendments] 14      4 

Insurrections  and  repel  invasions.    Congress  shall  provide  for  calling  forth  the  militia 

to  suppress 1       8 

Invasion.    No  State  shall,  without  the  consent  of  Congress,  engage  in  war  unless 

actually  invaded,  or  in  such  inmiinent  danger  as  will  not  tulmit  of  delay 1     10 

Invasion,  The  writ  of  habeas  corpus  shall  not  be  suspended  unless  in  case  of  re- 
bellion or  1       » 

Invasion  and  domestic  violence.    The  United  States  shall  protect  each  Stete  against .       4      4 

Invasions.  Congress  shall  provide  for  calling  forth  the  militia  to  suppress  insur- 
rections and  repel 1       8 

Inventors  and  authors  in  their  inventions  and  writings.    Congress  may  pass  laws  to 

secure  for  limited  times  exclusive  rights  to 1       8 

Involuntary  servitude,  except  as  a  punishment  for  crime,  abolished  in  the  United 

States.    Slavery  and.     [Amendmente] 13      1 


J. 

Jeopardy  of  life  and  limb  for  the  same  offense.    No  person  shall  be  twice  put  in. 

*  [Amendments] 5 

Journal  of  its  proceedings.    Each  House  shall  keep  a 1      6 

Judges  in  every  State  shall  be  bound  by  the  Constitution,  the  laws  and  treaties  of  the 

United  States,  which  shall  be  the  supreme  law  of  the  land 6      - 

Judgen  of  the  Supreme  and  inferior  courts  shall  hold  their  offices  during  good  be- 
havior         3      1 

Their  compensation  shall  not  be  diminished  during  their  continuance  in  office ...       3      1 
Judgment  in  cases  of  impeachment  shs^ll  not  extend  further  than  te  removal  from 
office,  and  disqualification  to  hold  any  office  of  honor,  trust,  or  profit  under  the 

United  States  1       3 

But  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment, 

trial,  judgment,  and  punishment  according  to  law 1       3 

Judicial  power  of  the  Uwited  States.     Congress   shall   have   power  to  constitute 

tribunals  inferior  to  the  Supreme  Court 1       8 

The  judicial  power  of  the  United  Stetes  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  Congress  may  from  time  to  time  ordain  and 

establish 3       1 

The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offices  during  good 

behavior 3      1 

Their  compensation  shall  not  be  diminished  during  their  continuance  in  office. .       3       I 
It  shall  extend  to  all  cases  in  law  and  equity  arising  under  the  Constitution, 

laws,  and  treaties  of  the  United  States 3      2 

To  all  cases  affecting  ambassadors,  other  public  ministers,  and  consuls 3      2 

To  all  cases  of  admiralty  and  maritime  jurisdiction 3      2 

To  controversies  to  which  the  United  States  shall  be  a  party 3      2 

To  controversies  between  two  or  more  States 3      2 

To  eontroversies  between  a  State  and  citizens  of  another  State 3      2 
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Art  de«. 
JikiMal  power  of  the  United  Btatee.    To  controyeraies  between  citiceiit  of  different 

States 3      2 

To  citizens  of  the  same  State  claiming  lands  under  grants  of  different  States 3      2 

To  controversies  between  a  State  or  its  citizens  and  foreign  states,  citizens,  or 

subjects 3      2 

In  all  cafes  affecting  ambassadors,  other  public  ministers  and  consuls,  and  those 
in  which  a  State  shall  be  a  party,  the  Supreme  Court  shall  have  original  juris- 
diction         3      2 

In  all  other  cases  before  mentioned,  it  shall  have  appellate  jurisdiction,  both  as  to 
law  and  fact,  with  such  exceptions  and  under  such  regulations  as  Congress 

shall  make 3      2 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury 3      2 

The  trial  shall  be  held  in  the  State  where  the  crimes  shall  have  been  committed.  ■       3      2 
But  when  not  committed  in  a  State,  the  trial  shall  be  at  such  place  or  places  as 

Congress  may  by  law  have  directed 3      2 

The  judicial  power  of  the  United  States  shall  not  be  held  to  extend  to  any  suit  in 
law  or  equity  commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  State,  or  by  citizens  or  subjects  of  any  foreign  State. 

[Amendments] 11      - 

Judicial  proceedings  of  every  other  State.     Full  faith  and  credit  shall  be  given  in 

each  State  to  the  acts,  records,  and 4      1 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and  proceed- 
ings           4      1 

Judicial  and  executive  officers  of  the  United  States  and  of  the  several  States  shall  be 

bound  by  an  oath  to  support  the  Constitution 6      - 

Judiciary,    The  Supreme  Court  shall  have  original  jurisdiction  in  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  and  those  in  which  a  State 

may  be  a  party 3      2 

The  Supreme  Court  shall  have  appellate  jurisdiction  both  as  to  law  and  fact, 

with  such  exceptions  and  regulations  as  Congress  may  make 3      2 

Junction  of  two  or  more  States  or  parts  of  States  without  the  consent  of  the  legis- 
latures and  of  Congress.    No  State  shall  be  formed  by  the 4      3 

Jurisdiction  of  another  State.    No  new  State  shall,  without  the  consent  of  Congress, 

be  formed  or  erected  within  the 4      3 

Jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and  under  such  regulations 

as  Congress  may  make.    The  Supreme  Court  shall  have  appellate 3      2 

Jurisdiction.    In  all  cases  affecting  ambassadors  and  other  public  ministers  and  con- 
suls, and  in  cases  where  a  State  is  a  party,  the  Supreme  Court  shall  have 

original 3      2 

Jury,    The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by 3      2 

In  all  criminal  prosecutions  the  accused  shall  have  a  speedy  and  public  trial  by. 

[Amendments] 6      - 

All  suits  at  common  law,  where  the  value  exceeds  twenty  dollars,  shall  be  tried 

by.     [Amendments] 7      - 

Where  a  fact  has  been  tried  by  a  jury  it  shall  not  be  re-examined  except  by  the 

rules  of  the  common  law.    [Amendments] 7      - 

Just  compensation.    Private  property  shall  not  be  taken  for  public  use  without. 

[Amendments] 6      - 

Justice,  insure  domestic  tranquillity,  &c.    To  establish.    [Preamble] - 


Labor,  in  one  State  escaping  into  another  State  shall  be  delivered  up  to  the  party  to 

whom  such  service  or  labor  may  be  due.    Fugitives  from  service  or 4      2 

Land  and  naval  forces.    Congress  shall  make  rules  for  the  government  and  r^^lation 

of  the   1       8 

Law  and  fact,  with  exceptions  and  under  regulations  to  be  made  by  Congress.    The 

Supreme  Court  shall  have  appellate  jurisdiction  as  to 3      2 

Law  of  the  land.    The  Constitution,  the  laws  made  in  pursuance  thereof,  and  treaties 

of  the  United  States,  shall  be  the  supreme 6 

The  judges  in  every  State  shall  be  bound  thereby 6      - 

Law  of  nations.     Congress  shall  provide  for  punishing  offenses  against  the 1       8 

Laws,    Congress  shall  provide  for  calling  forth  the  militia  to  suppress  insurrection, 

repel  invasion,  and  to  execute  the 1      8 

Laws  and  treaties  of  the  United  States.    The  judicial  power  shall  extend  to  all  cases 

in  law  and  equity  arising  under  the  Constitution,  or  the 3      £ 

Laws  necessary  to  carry  into  execution  the  powers  vested  in  the  government,  or  in  any 

department  or  officer  of  the  United  States.    Congress  shall  make  all 1      8 

Legal  tender  in  payment  of  debts.    No  State  shall  make  anything  but  gold  and  silver 

coin  a. 1    lo 
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hegUlaiUm  in  all  cases  over  such  district  as  may  become  the  seat  of  goremment. 

Congress  shall  exercise  exclusive 1      8 

Over  all  places  purchased  for  the  erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings.    Congress  shall  exercise  exclusive 1      8 

LegisUitUm,  Congress  shall  have  power  to  make  all  laws  necessary  and  proper  for 
carrying  into  execution  all  the  powers  vested  by  the  Constitution  in  the  Qov- 
emment  of  the  United  States,  or  in  any  department  or  officer  thereof 1      8 

lagtMlation.    Congress  shall  have  power  to  enforce  article  xiii,  prohibiting  slavery,  by 

appropriate.     [Amendments]   13      2 

Congress  shall  have  power  to  enforce  the  fourteenth  amendment  by  appropfiate. 

[Amendments] 14      6 

Congress  shall  have  power  to  enforce  the  fifteenth  amendment  by  appropriate. 

[Amendments] 15      2 

LegislaHve  powers  herein  granted  shall  be  vested  in  Congress.    All 1       1 

Legialature,  or  the  Executive  (when  the  legislature  cannot  be  convened) .  The  United 
States  shall  protect  each  State  against  invasion  and  domestic  violence,  on  the 
application  of  the 4      4 

Legislatures  of  two-thirds  of  the  States,  Congress  shall  call  a  convention  for  propos- 
ing amendments  to  the  Constitution.    On  the  application  of  the 5      - 

Letters  of  marque  and  reprisal.    "Congress  shall  have  power  to  grant 1      8 

No  State  shall  grant 1     10 

Liberty  to  ourei^lves  and  our  posterity,  &c.    To  secure  the  blessings  of.     [Preamble] . .       -      - 

Life,  liherty,  and  property  without  due  process  of  law.  No  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself,  nor  be  deprived  of. 

[Amendments] 5 

No  State  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 

States,  nor  deprive  any  person  of.     [Amendments] 14      1 

Life  or  limb  for  the  same  offense.     No  person  shall  be  twice  put  in  jeopardy  of. 

[Amendments] 6 

Loss  or  emancipation  of  any  slave  shall  be  held  illegal  and  void.    Claims  for  thew 

[Amendments] 14      4 

M. 

Magazines,  arsenals,  dock-yards,  and  other  needful  buildings.  Congress  shall  have  ex- 
clusive authority  over  all  places  purchased  for  the  erection  of 1      8 

Majority  of  each  House  shall  constitute  a  quorum  to  do  business.    A 1      6 

But  a  smaller  number  may  adjourn  from  day  to  day  and  may  be  authorized  to 

compel  the  attendance  of  absent  members 1      6 

Majority  of  all  the  States  shall  be  necessary  to  a  choice.    When  the  choice  of  a  Presi- 
dent shall  devolve  on  the  House  of  Representatives,  a  quorum  shall  consist  of 
a  member  or  members  from  two-thirds  of  the  States ;  but  a.    [Amendments] . .     12      - 
When  the  choice  of  a  Vice-President  shall  devolve  on  the  Senate,  a  (quorum  shall 
consist  of  two-thirds  of  the  whole  number  of  Senators,  and  a  majority  of  the 

whole  number  shall  be  necessary  to  a  choice.    [Amendments] 12      - 

3iaritime  jurisdiction.    The  judicial  power  shall  extend  to  all  cases  of  admiralty  and.       3      2 

Marque  snd  reprisal.    Congress  shall  have  power  to  grant  letters  of 1      8 

No  State  shall  grant  any  letters  of 1     10 

Maryland  entitled  to  six  Representatives  in  the  first  Congress 1       2 

Maasachusetts  entitled  to  eight  Representatives  in  the  first  Congress 1      2 

Measures.    Congress  shall  fix  the  standard  of  weights  and 1      8 

Meeting  of  Congress.    The  Congress  shall  assemble  at  least  once  in  every  year,  and 
such  meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall  by 

law  appoint  a  different  day 1      4 

Members  of  Congress  and  of  State  legislatures  shall  be  bound  by  oath  or  affirmation 

to  support  the  Constitution 0      - 

MUitia  to  execute  the  laws,  suppress  insurrections,  and  repel  invasions.     Congress 

shall  provide  for  calling  forth  the 1       8 

Congress  shall  provide  for  organizing,  arming,  and  disciplining  the 1       8 

Oongr^s  shall  provide  for  governing  such  part  of  them  as  may  be  employed 

by  the  United  States 1       8 

Reserving  to  the  States  the  appointment  of  the  officers  and  the  right  to  train  the 

militia  according  to  the  discipline  prescribed  by  Congress 1       8 

A  well-regulated  militia  being  necessary  to  the  security  of  a  free  State,  the  right 
of  the  people  to  keep  and  bear  arms  shall  not  be  infringed.     [Amendments] ...       2      - 
Misdemeanors.     The  President,  Vice-President,  and  all  civil  officers  shall  be  removed 
on  impeachment  for  and  conviction  of  treason,  bribery,  or  other  high  crimes 

and 2      4 

Money  on  the  credit  of  the  United  States.    Congress  shall  have  power  to  borrow 1      8 

Regulate  the  value  thereof  and  of  foreign  coin.    Congress  shall  have  power  to 
eoin 1      8 
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Money  shall  be  drawn  from  the  Treasury  but  in  consequence  of  appropriations  made 

by  law.    No 1      9 

Shall  be  published  from  time  to  time.  A  regular  statement  and  account  of 
receipts  and  expenditures  of  public 1       9 

For  raising  and  supporting  armies.  No  appropriation  of  money  shall  be  for  a 
longer  term  than  two  years 1      8 


N. 

Nations.    Congress  shall  have  power  to  regulate  commerce  with  foreign 1       8 

Congress  shall  provide  for  punishing  offences  against  the  law  of 1       8 

Natural-bom  citizeny  or  a  citizen  at  the  adoption  of  the  Constitution,  shall  be  eligible 

to  the  oflSce  of  President.    No  person  except  a 2       1 

Naturalization.    Congress  shall  have  power  to  establish  a  uniform  rule  of 1       8 

Naturalized  in  the  United  States^  and  subject  to  their  jurisdiction,  shall  be  citizens 
of  the  United  States  and  of  the  States  in  which  they  reside.    All  persons  born, 

or.     [Amendments] 14       1 

Naval  forces.    Congress  shall  make  rules  and  regulations  for  the  government  and 

regulation  of  the  land  and 1       8 

Navy.     Congress  shall  have  power  to  provide  and  maintain  a 1       8 

New  Hampshire  entitled  to  three  Representatives  in  the  first  Congress 1       2 

Neto  Jersey  entitled  to  four  Representatives  in  the  first  Congress 1       2 

New  States  may  be  admitted  by  Congress  into  this  Union 4       3 

But  no  new  State  shall  be  formed  within  the  jurisdiction  of  another  State  with- 
out the  consent  of  Congress 4       3 

Nor  shall  any  State  be  formed  by  the  junction  of  two  or  more  States  or  parts  of 

States,  without  the  consent  of  the  legislatures  and  of  Congress 4       3 

New  York  entitled  to  six  Representatives  in  the  first  Congress 1       2 

Nobility  shall  be  granted  by  the  United  States.    No  title  of 1       9 

No'  State  shall  grant  any  title  of 1     10 

Nominations  for  office  by  the  President.  The  President  shall  nominate,  and,  by  and 
with  the  advice  and  consent  of  the  Senate,  shall  appoint  ambassadors  and  other 

public  officers    2       2 

He  may  grant  commissions  to  fill  vacancies  that  happen  in  the  recess  of  the 

Senate,  which  shall  expire  at  the  end  of  their  next  session ' 2       2 

North  Carolina  entitled  to  five  Representatives  in  the  first  Congress 1       2 

Number  of  electors  for  President  and  Vice-President  in  each  S&te  shall  be  equal  to 
the  number  of  Senators  and  Representatives  to  which  such  State  may  be  en- 
titled in  Congress 2      1 


0. 

Oath  of  office  of  the  President  of  the  United  States.    Form  of  the 2       1 

Oath  or  ajfirmation.     No  warrants  shall  be  issued  but  upon  probable  cause  Supported 

by.     [Amendments] 4       - 

Oath  or  affirmation  to  support  the  Constitution.    Senators  and  Representatives,  mem- 
bers of  State  legislatures,  executive  and  judicial  officers  of  the  United  States 

and  of  the  several  States,  shall  be  bound  by 6       - 

But  no  religious  test  shall  ever  be  required  as  a  qualification  for  office 6       - 

The  Senators  when  sitting  to  try  impeachment  shall  be  on 1       3 

Objections.    If  he  shall  not  approve  it,  the  President  shall  return  the  bill  to  the 

House  in  which  it  originated  with  his 1       7 

Obligation  of  contracts.    No  State  shall  pass  any  ex  post  facto  law,  or  law  impairing 

the 1     10 

Obligations  incurred  in  aid  of  insurrection  or  rebellion  against  the  United  States  to 

be  held  illegal  and  void.    All  debts  or.     [Amendments] 14       4 

Offense.    No  person  shall  be  twice  put  in  jeopardy  of  life  or  limb  for  the  same. 

[Amendments] 5       - 

Offenses  against  the  law  of  nations.    Congress  shall  provide  for  punishing 1       8 

Against  the  United  States,  except  in  cases  of  impeachment.    The  President  may 

grant  reprieves  or  pardons  for 2       2 

Office  under  the  United  States.    No  person  shall  be  a  member  of  either  House  while 

holding  any  civil 1       6 

No  Senator  or  Representative  shall  be  appointed  to  any  office  under  the  United 
States  which  shall  have  been  created,  or  its  emoluments  increased,  during  the 

term  for  which  he  is  elected 1       ^ 

Or  title  of  any  kind  from  any  king,  prince,  or  foreign  State,  without  the  consent 
of  Congress.  No  person  holding  any  office  under  the  United  States  shall  accept 
pf  any  present,  emolument \      g 
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Otlee  of  President,  in  case  of  his  removal,  death,  resignation,  or  inability,  shall 

devolve  on  Uie  Vice-President.    The  powers  and  duties  of  the 2       1 

During  the  term  of  four  years.    The  President  and  Vice-President  shall  hold 2      1 

Of  trust  or  profit  under  the  United  States  shall  be  an  elector  for  President  and 

Vice-President.    No  person  holding  an 2      1 

Civil  or  military  under  the  United  States,  or  any  State,  who  had  taken  an  oath 
as  a  legislative,  executive^  or  judicial  officer  of  the  United  States,  or  of  any 
State,  and  afterward  engaged  in  insurrection  or  rebellion.  No  person  shall  be 
a  Senator,  Representative,  or  Presidential  elector,  or  hold  any.  [Amend- 
ments]       14      3 

OtHoera  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  Departments. 

Congress  may  vest  the  appointment  of  inferior 2      2 

Of  the  United  States  shall  be  removed  on  impeachment  for  and  conviction  of 
treason,  briber}',  or  other  high  crimes  and  misdemeanors.  The  President,  Vice- 
President,  and  all  civil 2      4 

The  House  of  Representatives  shall  choose  their  Speaker  and  other 1       2 

The  Senate,  in  the  absence  of  the  Vice-President,  shall  choose  a  President  pro 

tempore,  and  also  their  other 1       3 

Offices  becoming  vacant  in  the  recess  of  the  Senate  may  be  filled  by  the  President,  the 

commissions  to  expire  at  the  end  of  the  next  session 2      2 

One-fifth  of  the  members  present,  be  entered  on  the  journal  of  each  House.    The  yeas 

and  nays  shall,  at  the  desire  of 1      5 

Opinion  of  the  principal  officers  in  each  of  the  Executive  Departments  on  any  subject 

relating  to  their  duties.    The  President  may  require  the  written 2      2 

Order,  resolution,  or  vote  (except  on  a  question  of  adjournment)  requiring  the  con- 
currence of  the  two  Houses,  shall  he  presented  to  the  President.    Every 1       7 

Original  jurisdiction,  in  all  cases  affecting  ambassadors,  other  public  ministers,  and 

consuls,  and  in  which  a  State  may  be  a  party.    The  Supreme  Court  shall  have.       3      2 
Overt  acty  or  on  confession  in  open  court.    Conviction  of  treason  shall  be  on  the  testi- 
mony of  two  witnesses  to  the 3      3 


P. 


Pardons,  except  in  cases  of  impeachment.    The  President  may  grant  reprieves  and ...       2 

Patent  rights  to  inventors.    Congress  may  pass  laws  for  securing 1 

Peace.    Members  of  Congress  shall  not  be  privileged  from  arrest  for  treason,  felony, 

and  breach  of  the 1 

No  State  shall,  without  the  consent  of  Congress,  keep  troops  or  ships  of  war  in 

time  of 

No  soldier  shall  be  quartered  in  any  house  without  the  consent  of  the  owner  in 

time  of.    [Amendments] 3 

Pensions  and  bounties  shall  not  be  questioned.     The  validity  of  the  public  debt 

incurred  in  suppressing  insurrection  and  rebellion  against  the  United  States, 

including  the  debt  for.    [Amendments] 14 

Pennsylvania  entitled  to  eight  Representatives  in  the  first  Congress 1 

People,  peaceably  to  assemble  and  petition  for  redress  of  grievances,  shall  not  be 

abridged  by  Congress.    The  right  of  the.     [Amendments] 1 

To  keep  and  bear  arms  shall  not  be  infringed.     A  well-regulated  militia  being 

necessary  to  the  security  of  a  free  State,  the  right  of  the.    [Amendments] 

To  be  secure  in  their  persons,  houses,  papers,  and  effects,  against  unreasonable 

searches  and  seizures  shall  not  be  violated.    The  ri^ht  of  the.    [Amendments] . 
People,    The  enumeration  of  certain  rights  in  the  Constitution  shall  not  be  held  to 

deny  or  disparage  others  retained  by  the.    [Amendments] 9 

Powers  not  delegated  to  the  United  States,  nor  prohibited  to  the  States,  are 

reserved  to  the  States  or  to  the.    [Amendments] 10 

Perfect  Union,  dc.    To  establish  a  more.     [Preamble] 

Persons,  houses,  papers,  and  effects  against  unreasonable  searches  and  seizures.    The 

people  shall  be  secured  in  their.     [Amendments] 

Persons,  as  any  State  may  think  proper  to  admit,  shall  not  be  prohibited  prior  to 

1808.    The  migration  or  importation  of  such 

But  a  tax  or  duty  of  ten  dollars  shall  be  imposed  on  the  importation  of  each 

of  such  

Petition  for  the  redress  of  grievances.     Congress  shall  make  no  law  abridging  the 

right  of  the  people  peaceably  to  assemble  and  to.     [Amendments] 

Piracies  and  felonies  committed  on  the  high  seas.    Congress  shall  define  and  punish . 
Place  than  that  in  which  the  two  Houses  shall  be  sitting.    Neither  House  during  the 

session  shall,  without  the  consent  of  the  other,  adjourn  for  more  than  three 

days,  nor  to  any  other 

Places  of  choosing  Senators.    Congress  may  by  law  make  or  alter  regulations  for  the 

election  of  Senators  and  Representatives,  except  as  to  the 
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Porit  of  one  State  over  those  of  another.  Preference  shall  not  be  given  by  any  regu- 
lation of  commerce  or  revenue  to  the 1      9 

Vessels  clearing  from  the  ports  of  one  State  shall  not  pay  duties  in  another 1      9 

Post  offices  and  post  roads.     Congress  shall  establish 1      8 

Povoers  herein  granted  shall  be  vested  in  Congress.    All  legislative 1       1 

Powers  vested  by  the  Constitution  in  the  Government  or  in  any  Department  or  officer 
of  the  United  States.    Congress  shall  make  all  laws  necessary  to  carry  into 

execution  the  ■. 1      8 

Powers  and  duties  of  the  office  shall  devolve  on  the  Vice-President,  on  the  removal, 

death,  resignation,  or  inability  of  the  President.    The 2      1 

Powers  not  delegated  to  the  United  States  nor  prohibited  to  the  States  are  reserved 

to  the  States  and  to  the  people.    [Amendments] 10 

The  enumeration  of  certain  rights  in  this  Constitution  shall  not  be  held  to  deny 

or  disparage  others  retained  by  the  people.     [Amendments] 9      - 

Preference,  by  any  regulation  of  commerce  or  revenue,  shall  not  be  given  to  the  ports 

of  one  State  over  those  of  another 1      9 

Prejudice  any  claims  of  the  United  States  or  of  any  particulai  State  in  the  territory 

or  property  of  the  United  States.    Nothing  in  this  Constitution  shall 4      3 

Present,  emolument,  office,  or  title  of  any  kind  whatever  from  any  king,  prince,  or 
foreign  State.     No  person  holding  any  office  under  the  United  States  shall, 

without  the  consent  of  Congress,  accept  any 1      9 

Presentment  or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land  or 
naval  forces,  or  in  the  militia  when  in  actual  service.  No  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous  crime  unless  on  a.  [Amend- 
ments]         5      - 

President  of  the  United  States,    The  Senate  shall  choose  a  President  pro  tempore 

when  the  Vice-President  shall  exercise  the  office  of 1      3 

The  Chief  Justice  shall  preside  upon  the  trial  of  the 1      3 

Shall  approve  and  sign  all  bills  passed  by  Congress  before  they  shall  become 
laws   1      7 

Shall  return  to  the  House  in  which  it  originated,  with  his  objections,  any  bill 
which  he  shall  not  approve 1      7 

If  not  returned  within  ten  days   (Sundays  excepted),  it  shall  become  a  law, 

unless  Congress  shall  adjourn  before  the  expiration  of  that  time 1      7 

Every  order,  resolution,  or  vote  which  requires  the  concurrence  of  both  Houses, 

except  on  a  question  of  adjournment,  shall  be  presented  to  the 1       7 

If  disapproved  by  him,  shall  be  returned  and  proceeded  on  as  in  the  case  of  a 
bill 1      7 

The  executive  power  shall  be  vested  in  a 2      1 

He  shall  hold  his  office  during  the  term  of  four  years 2      1 

In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resignation, 
or  inability  to  discharge  the  duties  of  his  office,  the  Vice-President  shall  per- 
form the  duties  of 2      1 

Congress  may  declare,  by  law,  in  the  case  of  the  removal,  death,  resignation,  or 

inability  of  the  President,  what  officer  shall  act  as 2      1 

The  President  shall  receive  a  compensation  which  shall  not  be  increased  nor 
diminished  during  his  term,  nor  shall  he  receive  any  other  emolument  from  the 
United  States  2      1 

Before  he  enters  upon  the  execution  of  his  office  he  shall  take  an  oath  of  office. .       2      1 

Shall  be  commander-in-chief  of  the  Army  and  Navy  and  of  the  militia  of  the 
States  when  called  into  actual  service 2      2 

He  may  require  the  opinion,  in  writing,  of  the  principal  officer  in  each  of  the 
Executive  Departments 2      2 

He  may  grant  reprieves  or  pardons  for  offenses,  except  in  cases  of  impeachment.       2      2 

He  may  make  treaties  by  and  with  the  advice  and  consent  of  the  Senate,  two- 
thirds  of  the  Senators  present  concurring 2      2 

He  may  appoint,  by  and  with  the  advice  and  concent  of  the  Senate,  ambassadors, 
■  other  public  ministers  and  consuls,  judges  of  the  Supreme  Court,  and  all  other 
officers  whose  appointments  may  be  authorized  by  law  and  not  herein  provided 
for 2      2 

Congress  may  vest  the  appointment  of  inferior  ofTicers  in  the 2      2 

He  may  fill  up  all  vacancies  that  may  happen  in  the  recess  of  the  Senate  by  com- 
missions which  shall  expire  at  the  end  of  their  next  session 2      2 

He  shall  give  information  to  Congress  of  the  state  of  the  Tnion,  and  recommend 

measures -    2       3 

On  extraordinary  occasions  he  may  convene  both  Houses  or  either  House  of  Con- 
gress         2       8 

In  case  of  disagreement  between  the  two  Houses  as  to  the  time  of  adjournment, 

he  may  adjourn  them  to  such  time  as  he  may  think  proper 2       3 

He  shall  receive  ambassadors  and  other  publie  inini-ters 2       3 

He  shall  take  care  that  the  laws  be  faithfully  exeeuted 2       3 

He  shall  commission  all  the  officers  of  the  United  States 2      3 
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of  the  United  States,  On  impeachment  for,  and  conviction  of,  treason,  bribery, 
or  other  high  crimes  and  misdemeanors,  shall  be  removed  from  office    The. .       2      4 

No  person  except  a  natural-born  citizen,  or  a  citizen  of  the  United  States  at  the 
aaoption  of  the  Constitution,  shall  be  eligible  to  the  office  of 2      1 

No  person  who  shall  not  have  attained  the  age  of  thirty-five  years  and  been 
fourteen  years  a  citizen  of  the  United  States  shall  be  eligible  to  the  office  of . .       2      1 
^reeident  and  Vice-President.    Manner  of  choosing.    Each  State,  by  its  legislature, 
shall  appoint  a  number  of  electors  equal  to  the  whole  number  of  Senators  and 
Representatives  to  which  the  State  may  be  entitled  in  the  Congress 2       1 

No  Senator  or  Representative  or  person  holding  an  office  of  trust  or  profit  under 
the  United  States  shall  be  an  elector 2      1 

Original  and  superseded  provisions 2      1 

Congress  may  determine  the  time  of  choosing  the  electors  and  the  day  on  which 
they  shall  give  their  votes,  which  day  shall  be  the  same  throughout  the  United 
SUtes 2      1 

The  electors  shall  meet  in  their  respective  States  and  vote  by  ballot  for  Presi- 
dent Mui  Vice-President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of 
the  same  State  with  themselves.    [Amendments] 12      - 

They  shall  name  in  distinct  ballots  the  person  voted  for  as  President  and  the 
person  voted  for  as  Vice-President.     [Amendments] 12      - 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  President  and  as 
Vice-President,  which  they  shall  sign  and  certify  and  transmit  sealed  to  the 
President  of  the  Senate  at  the  seat  of  government.     [Amendments] 12      - 

The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of 
Representatives,  open  all  the  certificates,  and  the  votes  shall  then  be  counted. 
[Amendments] 12      - 

The  person  having  the  greatest  number  of  votes  shall  be  the  President,  if  such 
number  be  a  majority  of  the  whole  number  of  electors  appointed.  [Amend- 
ments] 12      - 

If  no  person  have  such  majority,  then  from  the  persons  having  the  highest  num- 
bers, not  exceeding  three,  on  the  list  of  those  voted  for  as  President,  the  House 
of  Representatives  shall  choose  immediately,  by  ballot,  the  President.  [Amend- 
ments]       12      - 

In  choosing  the  President,  the  votes  shall  be  taken  by  States,  the  representation 
from  each  State  having  one  vote.    [Amendments] 12      - 

A  quorum  for  this  purpose  shall  consist  of  a  member  or  members  from  two-thirds 
of  the  States,  and  a  majority  of  all  the  States  shall  be  necessary  to  a  choice. 
[Amendments]    ; 12      - 

But  if  no  choice  shall  be  made  before  the  4th  of  March  next  following,  then  the 
Vice-President  shall  act  as  President,  as  in  the  case  of  the  death  or  disabili^ 

of  the  President.    [Amendments] 12      - 

President  of  the  Senate,  but  shall  have  no  vote  unless  the  Senate  be  equally  divided. 

The  Vice-President  shall  be 1       3 

President  pro   tempore.    In  the   absence  of  the   Vice-President   the   Senate  shall 

choose  a  1       S 

When  the  Vice-President  shall  exercise  the  office  of  President  of  the  United 

States,  the  Senate  shall  choose  a 1       S 

Press.    Congress  shall  pass  no   law  abridging  the  freedom  of  speech  or  of  the. 

[Amendments] 1      - 

Previous  condition  of  servitude.  The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States,  or  by  any  State,  on 

account  of  race,  color,  or.     [Amendments] 16      1 

Private  property  shall  not  be  taken   for   public  use  without  just  compensation. 

[Amendments] 5      - 

Privilege,  Senators  and  Representatives  shall,  in  all  cases  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from  arrest  during  their  attendance  at 
the  session  of  their  respective  Houses,  and  in  going  to  and  returning  from  the 
aame 1      ^ 

They  shall  not  be  questioned  for  any  speech  or  debate  in  either  House  in  any 

other  place 1      6 

Privileges  and  immunities  of  citizens  of  the  United  States,  The  citizens  of  each 
State  shall  be  entitled  to  all  the  privileges  and  immunities  of  the  citizens  of 
the  several  States 4      2 

No  soldier  shall  be  quartered  in  any  house  without  the  consent  of  the  owner  in 
time  of  peace.     [Amendments] 3      «. 

No  person  shall  be  twice  put  in  jeopardy  of  life  and  limb  for  the  same  offense. 
[Amendments] ',,,,,       6      - 

All  persons  bom  or  naturalized  in  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States  and  of  the  State  in  which  they 
reside.     [Amendments]   14      i 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States.    [Amendments] 14      | 
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Privileges  and  immunities  of  citizens  of  the  United  States,    No  State  shall  deprive  any 

person  of  life,  liberty,  or  property  without  due  process  of  law.    [Amendments].     14      1 
Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  its  laws. 

[Amendments] 14       1 

Prizes  captured  on  land  or  water.    Congress  shall  make  rules  concerning 1       8 

Probable  cause.  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated. 
And  no  warrant  shall  issue  for  such  but  upon.     [Amendments] 4 

Process  of  law.  No  person  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  without  due. 

[Amendments] 5      - 

No  State  shall  deprive  any  person  of  life,  liberty,  or  property,  without  due. 

[Amendments] 14       1 

Process  for  obtaining  witnesses  in  his  favor.    In  all  criminal  prosecutions  the  accused 

shall  have.     [Amendments] 6       - 

Progress  of  science  and  useful  arts.    Congress  shall  have  power  to  promote  the 1       8 

Property  of  the  United  States.    Congress  may  dispose  of  and  make  all  needful  rules 

and  regulations  respecting  the  territory  or 4       3 

Property,  without  due  process  of  law.  No  person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself;   nor  shall  he  be  deprived  of  his  life, 

liberty,  or.     [Amendments] 5       - 

No  State  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 

States;  nor  deprive  any  person  of  his  life,  liberty,  or.     [Amendments] 14      1 

Proseeutions.     The  accused  shall  have  a  speedy  and  public  trial  in  all  criminal. 

[Amendments] 6      - 

He  shall  be  tried  by  a  jury  in  the  State  or  district  where  the  crime  was  com- 
mitted.    [Amendments] 6      - 

He  shall  be  informed  of  the  nature  and  cause  of  the  accusation.    [Amendments]  .       6      - 

.  He  shall  be  confronted  with  the  witnesses  against  him.     [Amendments] 6      * 

He  shall  have  compulsory  process  for  obtaining  witnesses.     [Amendments] 6      - 

He  shall  have  counsel  for  his  defense.     [Amendments] 6      - 

Protection  of  the  laws.    No  State  shall  deny  to  any  person  within  its  jurisdiction  the 

equal.     [Amendments]    14       1 

Public  debt  of  the  United  States  incurred  in  suppressing  insurrection  or  rebellion 

shall  not  be  questioned.    The  validity  of  the.     [Amendments] 14       4 

Public  safety  may  require  it.     The  writ  of  habeas  corpus  shall  not  be  suspended, 

unless  when  in  cases  of  rebellion  or  invasion  the 1       0 

Public  trial  by  jury.     In  all  crifninal  prosecutions  the  accused  shall  have  a  speedy 

and.     [Amendments]    6      - 

Public  use.    Private  property  shall  not  be  taken  for,  without  just  compensation. 

[Amendments]   5 

Punishment  according  to  law.  Judgment  in  cases  of  impeachment  shall  not  extend 
further  than  to  removal  from,  and  disqualification  for,  office;  but  the  party 
convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judg- 
ment, and 1       3 

Punishments  inflicted.  Excessive  bail  shall  not  be  required  nor  excessive  fines  im- 
posed nor  cruel  and  unusual.     [Amendments] 8      - 


Q. 

Qualification  for  office.     No  religious  test  shall  ever  be  required  as  a 6      - 

Qualifications  of  electors  of  members  of  the  House  of  Representatives  shall  be  the 

same  as  electors  for  the  most  numerous  branch  of  the  State  legislature 1       2 

Qualifications  of  members  of  the  House  of  Representatives.     They  shall  be  twenty- 
five  years  of  age,  seven  years  a  citizen  of  the  United  States,  and  an  inhabitant 

of  the  State  in  which  chosen 1       2 

Of  Senators.    They  shall  be  thirty  years  of  age,  nine  years  a  citizen  of  the  United 

States,  and  an  inhabitant  of  the  State  in  which  chosen 1       3 

Of  its  own  members.    Each  House  shall  be  the  judge  of  the  election,  returns,  and.       1      6 
Of  the  President.     No  person  except  a  natural-born  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  the  Constitution,  shall  be  eligible 

to  the  office  of  President 2       1 

Neither  shall  any  person  be  eligible  to  the  office  of  President  who  shall  not  have 
attained  the  age  of  thirty-five  years  and  been  fourteen  years  a  resident  within 

the  United   States 2       1 

Of  the  Vice-President.     No  person  constitutionally  ineligible   to  the  office  of 

President  shall  be  eligible  to  that  of  Vice-President.     [Amendments] 12      - 

Quartered  in  any  house  without  the  consent  of  the  owner  in  time  of  peace.     No 

soldier  shall  be.     [Amendments] 3      ^ 
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Quorum  to  do  business.    A  majority  of  each  House  shall  constitute  a 1      6 

But  a  smaller  number  than  a  quorum  may  adjourn  from  day  to  day  and  may  be 

authorized  to  compel  the  attendance  of  absent  members 1       6 

Of  the  House  of  Representatives  for  choosing  a  President  shall  conslBt  of  a 
member  or  members  from  two-thirds  of  the  States,  and  a  majority  of  all  the 

States  shall  be  necessary  to  a  choice.     [Amendments] 12 

Quoruft^  to  elect  a  Vice-President  by  the  Senate.     Two-thirds  of  the  whole  number  of 

Senators  shall  be  a.     [Amendments] 12      - 

A  majority  of  the  whole  number  shall  be  necessary  to  a  choice.    [Amendments]  .     12 

R. 

Raee^  color,  or  previous  condition  of  servitude.  The  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United  States  or  by  any 

State  on  account  of.    [Amendments] 16      1 

Ratification  of  amendments  to  the  Constitution  shall  be  by  the  legislatures  of  three- 
fourths  of  the  several  States  or  by  conventions  in  three-fourths  of  the  States, 

accordingly  as  Congress  may  propose 5      - 

Ratification  of  the  conventions  of  nine  States  shall  be  sufficient  to  establish  the  Con- 
stitution between  the  States  so  ratifying  the  same 7      - 

Ratio  of  representation  until  the  first  enumeration  under  the  Constitution  shall  be 

made  not  to  exceed  one  for  every  thirty  thousand 1       2 

Ratio  of  representation  shall  be  apportioned  among  the  several  States  according  to 
their  respective  numbers,  counting  the  whole  number  of  persons  in  each  State, 

excluding  Indians  not  taxed.     [Amendments] 14      2 

But  when  the  right  to  vote  for  Presidential  electors  or  members  of  Congress,  or 
the  legislative,  executive,  and  judicial  ofiicers  of  the  State,  except  for  engaging 
in  rebellion  or  other  crime,  shall  be  denied  or  abridged  b^  a  State,  the  basis  of 
representation  shall  be  reduced  therein  in  the  proportion  of  such  denial  or 

abridgment  of  the  right  to  vote.     [Amendments] 14      2 

Rebellion  against  the  United  States.  Persons  who,  while  holding  certain  Federal  and 
State  offices,  took  an  oath  to  support  the  Constitution,  afterward  engaged  in 
insurrection  or  rebellion,  disabled  from  holding  office  under  the  United  States. 

[Amendments] 14       3 

But  Congress  may  by  a  vote  of  two-thirds  of  each  House  remove  such  disability. 

[Amendments] 14       3 

Debts  incurred  for  pensions  and  bounties  for  services  in  suppressing  the  rebellion 

shall  not  be  questioned.     [Amendments] 14      4 

All  debts  and  obligations  incurred  in  aid  of  the  rebellion,  and  all  claims  for  the 
loss  or  emancipation  of  slaves,  declared  and   held    to   be  illegal  and  void. 

[Amendments] 14      4 

Rebellion  or  invasion.    The  writ  of  habeas  corpus  shall  not  be  suspended  except  when 

the  public  safety  may  require  it  in  cases  of 1       9 

Receipts  and  expenditures  of  all  public  money  shall  be  published  from  time  to  time. 

A  regular  statement  of 1       9 

Recess  of  the  Senate.    The  President  may  grant  commissions,  which  shall  expire  at 

the  end  of  the  next  session,  to  fill  vacancies  that  may  happen  during  the 2      2 

Reconsideration  of  a  bill  returned  by  the  President  with  his  objections.    Proceedings 

to  be  had  upon  the 1       7 

Records^  and  judicial  proceedings  of  every  other  State.    Full  faith  and  credit  shall  be 

given  in  each  State  to  the  acts 4       1 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and  proceed- 
ings           4       1 

Redress  of  grievances.    Congress   shall  make  no  law   abridging   the   right  of   the 

people  peaceably  to  assemble  and  to  petition  for  the.     [Amendments] 1       - 

Regulations,  except  as  to  the  places  of  choosing  Senators.  The  time,  places,  and  man- 
ner of  holding  elections  for  Senators  and  Representatives  shall  be  prescribed  by 
the  legislatures  of  the  States,  but  Congress  may  at  any  time  by  law  make  or 

alter  such 1       4 

Regulations  of  commerce  or  revenue.     Preference  to  the  ports  of  one  State  over  those 

of  another  shall  not  be  giveh  by  any 1       9 

Religion  or  prohibiting  the  free  exercise  thereof.  Congress  shall  make  no  law  respect- 
ing the  establishment  of.    [Amendments] 1 

Religious  test  shall  ever  be  required  as  a  qualification  for  any  office  or  public  trust 

under  the  United  States.    No 6      - 

Removal  of  the  President  from  office,  the  same  shall  devolve  on  the  Vice-President. 

In  case  of  the 2       1 

Representation.    No  State,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage 

in  the  Senate 5 

Representation,   how   apportioned  among  the   several   States.       [This   provision    is 

changed  by  the  14th  amendment,  section  2] 1      2 
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SepTMafitoium  until  the  first  enumeration  under  the  Conttitution  not  to  exceed  one 

for  every  thirty  thousand.    The  ratio  of 1      2 

]l!rpre8entatton  in  any  State.    The  executive  thereof  shall  issue  writs  of  election  to  fill 

vacancies  in  the 1      2 

B^eprewntation  among  the  several  States  shall  he  according  to  their  respective  num- 
bers, counting  the  whole  number  of  persons  in  each  State,  excluaing  Indians 
not  taxed.    The  ratio  of.    [Amendments] 14      2 

But  where  the  right  to  vote  in  certain  Federal  and  State  elections  is  abridged  for 
any  cause  other  than  rebellion  or  other  crime,  the  basis  of  representation  shall 

be  reduced.     [Amendments] 14      2 

Representatives,    Congress  shall  consist  of  a  Senate  and  House  of I       1 

Qualifications  of  electors  of  members  of  the  House  of 1      2 

No  person  shall  be  a  Representative  who  shall  not  have  attained  the  age  of 
twenty-five  years,  been  seven  years  a  citizen  of  the  United  States,  and  an 
inhabitant  of  the  State  in  which  he  shall  be  chosen 1      2 

How  apportioned  among  the  several  States.  [Amended  by  14th  amendment, 
section  2] 1      2 

Shall  choose  their  Speaker  and  other  oflElcers.    The  House  of 1      2 

Shall  have  the  sole  power  of  impeachment.    The  House  of 1      2 

Executives  of  the  States  shall  issue  writs  of  election  to  fill  vacancies  in  the 
House  of 1      2 

The  times,  places,  and  manner  of  choosing  Representatives  shall  be  prescribed  by 
the  legislatures  of  the  States 1      4 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regulations  except  as 
to  the  places  of  choosing  Senators 1      4 

And  Senators  shall  receive  a  compensation,  to  be  ascertained  by  law 1       6 

Shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privileged 
from  arrest  during  attendance  at  the  session  of  the  House,  and  in  gomg  to  and 
returning  from  the  same 1       6 

Shall  not  be  questioned  in  any  other  place  for  any  speech  or  debate.  Members  of 
the  House  of 1       6 

No  member  shall  be  appointed  during  his  term  to  any  civil  office  which  shall 
have  been  created,  or  the  emoluments  of  which  shall  have  been  increased,  dur- 
ing such  term 1       6 

No  person  holding  any  office  under  the  United  States  shall,  while  holding  such 

office,  be  a  member  of  the  House  of 1       6 

All  bills  for  raising  revenue  shall  originate  in  the  House  of 1       7 

No  Senator  or  Representative  shall  be  an  elector  for  President  or  Vice-President.      2       1 
Representatives  shall  be  bound  by  an  oath  or  affirmation  to  support  the  Constitution 

of  the  United  States.    The  Senators  and 6      - 

Reftresentatives  among  the  several  States.    Provisions  relative  to  the  apportionment 

of.     [Amendments] 14      2 

Representatives  and  Senators.    Prescribing  certain  disqualifications  for  office  as. 

[Amendments] 14       3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such  disqualifi- 
cation.     [Amendments] 14      3 

Reprieves  and  pardons  except  in  cases  of  impeachment.    The  President  may  grant. .       2      2 

Reprisal,    Congress  shall  have  power  to  grant  letters  of  marque  and 1       8 

No  State  shall  grant  any  letters  of  marque  and 1     10 

Republican  form  of  government.    The  United  States  shall  guarantee  to  every  State  in 

this  Union  a 4      4 

And  shall  protect  each  of  them  against  invasion;  and  on  the  application  of  the 
legislature,  or  of  the  executive  (when  the  legislature  cannot  be  convened), 
against  domestic  violence  4      4 

Reserved  rights  of  the  States  and  the  people.  The  enumeration  in  the  Constitution 
of  certain  rights  shall  not  be  construed  to  deny  or  disparage  others  retained  by 

the  people,     [Amendments] 0      — 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the  people. 
[Amendments] 10      - 

Resignation,  or  inability  of  the  President,  the  duties  and  powers  of  his  office  shall 

devolve  on  the  Vice-President.    In  case  of  the  death 2       1 

Resignation,  or  inability  of  the  President.    Congress  may  by  law  provide  for  the  ease 

of  the  removal,  death *  2      1 

Resolution,  or  vote  (except  on  a  question  of  adjournment)  requiring  the  concurrence 
of  the  two  Houses  shall,  before  it  becomes  a  law,  be  presented  to  the  President. 
Every  order 1       7 

Revenue  shall  originate  in  the  House  of  Representatives.    All  bills  for  raising 1       7 

Revenue,  Preference  shall  not  be  given  to  the  ports  of  one  State  over  those  of  an- 
other by  any  regulations  of  commerce  or 1       9 

Rhode  Island  entitled  to  one  Representative  in  the  first  Congress 1      2 
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'Right  of  petition.  Ck>ngres8  shall  make  no  law  abridging  the  right  of  the  people 
peaceably  to  assemble  and  to  petition  for  the  redress  of  grievances.  [Amend- 
ments]   t..       1      - 

Right  to  keep  and  bear  arms,  A  well-regulated  militia  being  necessary  to  the 
security  of  a  free  State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not 
be  infringed.     [Amendments] 2      - 

Rights  in  the  Constitution  shall  not  be  construed  to  deny  or  disparage  others  retained 

by  the  people.    The  enumeration  of  certain.     [Amendments] 9 

Rights  not  delegated  to  the  United  States  nor  prohibited  to  the  States  are  reserved  to 

the  States  or  to  the  people.    [Amendments] 10      - 

Rules  of  its  proceedings.    £ach  House  may  determine  -the 1       5 

Rules  and  regulations  respecting  the  territory  or  other  property  of  the  United  States. 
Congress  shall  dispose  of  and  make  all  needful 

Rules  of  the  common  law.    All  suits  involving  over  twenty  dollars  shall  be  tried  by 

jury  according  to  the.     [Amendments] 

No  fact  tried  by  a  jury  shall  be  re-examined  except  according  to  the.  [Amend- 
ments]   

S. 

Science  and  the  useful  arts  by  securing  to  authors  and  inventors  the  exclusive  right  to 
their  writings  and  discoveries.     Congress  shall  have  power  to  promote  the 

prc^ess  of 1       8 

Searches  and  seizures  shall  not  be  violated.  The  right  of  the  people  to  be  secure 
against  unreasonable.     [Amendments] .« 

And  no  warrants  shall  be  issued  but  upon  probable  cause,  on  oath  or  affirmation, 
describing  the  place  to  be  searched  and  the  persons  or  things  to  be  seized. 

[Amendments] 

Seat  of  Government.     Congress  shall  exercise  exclusive  legislation  in  all  cases  over 

such  district  as  may  become  the 1       8 

^Securities  and  current  coin  of  the  United  States.  Congress  shall  provide  for  punish- 
ing the  counterfeiting  of  the 1       8 

Security  of  a  free  State ^  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 

infringed.    A  well-regulated  militia  being  necessary  to  the.     [Amendments]  ...       2      - 
Senate  and  House  of  Representatives.    The  Congress  of  the  United  States  shall  consist 

of  a 

/Senate  of  the  United  States.  The  Senate  shall  be  composed  of  two  Senators  from 
each  State,  chosen  by  the  legislature  for  six  years 

If  vacancies  happen  during  the  recess  of  the  legislature  of  a  State,  the  executive 
thereof  may  make  temporary  appointments  until  the  next  meeting  of  the 
legislature * 

The  Vice-President  shall  be  President  of  the  Senate,  but  shall  have  no  vote  unless 
the  Senate  be  equally  divided 

The  Senate  shall  choose  their  other  officers,  and  also  a  President  pro  tempore  in 
the  absence  of  the  Vice-President  or  when  he  shall  exercise  the  office  of  Presi- 
dent   

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for 
that  purpose  they  shall  be  on  oath  or  affirmation 

When  the  President  of  the  United  States  is  tried  the  Chief  Justice  shall  preside; 
and  no  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the 
members  present 

It  shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its  own  mem- 
bers   

A  majority  shall  constitute  a  quorum  to  do  business,  but  a  smaller  number  may 
adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the  attendance  of 
absent  members 

It  may  determine  the  rules  of  its  proceedings,  punish  a  member  for  disorderly 
behavior,  and  with  the  concurrence  of  two-thirds  expel  a  member 

It  shall  keep  a  journal  of  its  proceedings  and  from  time  to  time  publish  the 
same,  except  such  parts  as  may  in  their  judgment  require  secrecy 

It  shall  not  adjourn  for  more  than  three  days  during  a  session  without  the  con- 
sent of  the  other  House 

It  may  propose  amendments  to  bills  for  raising  revenue,  but  such  bills  shall 
originate  in  the  House  of  Representatives 

l%e  Senate  shall  advise  and  consent  to  the  ratification  of  all  treaties,  provided 
two-thirds  of  the  members  prpjient  concur 

It  shall  advise  and  consent  to  the  appointment  of  ambassadors,  other  public 
ministers  and  consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  not 
herein  otherwise  provided  for 

It  may  be  convened  by  the  President  on  extraordinary  occasions 

Kg  State,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the 
Ssnate 5      - 
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£fenator«.  They  shall,  immediately  after  assembling,  under  their  first  election,  be 
divided  into  three  classes,  so  that  the  seats  of  one-third  shall  become  vacant  at 

the  expiration  of  every  second  year 

No  person  shall  be  a  Senator  who  shall  not  be  thirty  years  of  age,  nine  years  a 
citizen  of  the  United  States,  and  an  inhabitant  when  elected  of  the  State  for 

which  he  sliall  be  chosen 

The  times,  places,  and  manner  of  choosing  Senators  may  be  fixed  by  the  legis- 
lature of  a  State,  but  Congress  may  by  law  make  or  alter  such  regulations, 

except  as  to  the  places  of  choosing 

If  vacancies  happen  during  the  recess  of  the  legislature  of  a  State,  the  executive 
thereof  may  make  temporary  appointments  until  the  next  meeting  of  the  legis- 
lature   

They  shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  at  the  session  of  the  Senate  and 

in  going  to  and  returning  from  the  same 

Senators  and  Representatives  shall  receive  a  compensation  to  be  ascertained  by 

law 

Senators  and  Representatives  shall  not  be  questioned  for  any  speech  or  debate  in 

either  House  in  any  other  place 

No  Senator  or  Representative  shall,  during  the  time  for  which  he  was  elected,  be 
appointed  to  any  civil  ofilce  under  the  United  States  which  shall  have  been 
created,  or  of  which  the  emoluments  shall  have  been  increased,  during  such 

term 

No  person  holding  any  office  under  the  United  States  shall  be  a  member  of  either 

House  during  his  continuance  in  office 

No  Senator  or  Representative  or  person  holding  an  office  of  trust  or  profit 
under  the  United  States  shall  be  an  elector  for  President  and  Vice-President. . 
Senators  and  Representatives  shall  be  bound  by  an  oath  or  affirmation  to  sup- 
port the  Constitution 

No  person  shall  be  a  Senator  or  Representative  who,  having,  as  a  Federal  or 
State  officer,  taken  an  oath  to  support  the  Constitution,  afterward  engaged  in 

rebellion  against  the  United  States.     [Amendments] 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such  disability. 

[Amendments] 

Service  or  Uibor  in  one  State,  escaping  into  another  State,  shall  be  delivered  up  to 

the  party  to  whom  such  service  or  labor  may  be  due.    Fugitives  from 

Servitude,  except  as  a  punishment  for  crime,  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  in  the  United  States  or  any  place  subject  to  their  juris- 
diction.     Neither  slavery  nor  involuntary.     [Amendments] 

Servitude.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  State,  on  account  of  race,  color,  or 

previous  condition  of.     [Amendments] 

Ships  of  icar  in  time  of  peace,  without  the  consent  of  Congress.    No  State  shall  keep 

troops  or   

Silver  coin  a  tender  in  payment  of  debts.    No  State  shall  make  anything  but  gold 

and 

Slave.  Neither  the  United  States  nor  any  State  shall  assume  or  pay  any  debt  or 
obligation  incurred  in  aid  of  insurrection  or  rebellion,  or  any  claim  for  the  loss 

or  emancipation  of  any.     [Amendments] 

Slavery  nor  involuntary  servitude,  except  as  a  punishment  for  crime,  whereof  the 
party  shall  have  been  duly  convicted,  shall  exi8t  in  the  United  States,  or  any 

places  subject  to  their  jurisdiction.    Neither.     [Amendments] 

Soldiers  shall  not  be  quartered,  in  time  of  peace,  in  any  house  without  the  consent 

of  the  owner.     [Amendments] 

South  Carolina  entitled  to  five  Representatives  in  the  first  Congress 

Speaker  and  other  officers.     The  House  of  Representatives  shall  choose  their 

Speech  or  of  the  press.      Congress  shall  make  no  law  abridging  the  freedom  of. 

[Amendments] 

Speedy  and  public  trial  by  a  jury.    In  all  criminal  prosecutions  the  accused  shall  have 

a.     [Amendments]    

Standard  of  toeights  and  measuree.    Congress  shall  fix  the 

State  of  the  Union.  The  President  shall,  from  time  to  time,  give  Congress  informa- 
tion of  the 

State  legislatures,  and  all  executive  and  judicial  officers  of  the  United  States,  shall 

take  an  oath  to  support  the  Constitution.    All  members  of  the  several 

States.     When  vacancies  happen  in  the  representation  from  any  State,  the  executive 

authority  shall  issue  writs  of  election  to  fill  such  vacancies 

Congress  shall  have  power  to  regulate  commerce  among  the  several 

No  State  shall  enter  into  any  treaty,  alliance,  or  confederation 

Shall  not  grant  letters  of  marque  and  reprisal 

Shall  not  coin  money 

Shall  not  emit  bills  of  credit 
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Btate$,    Shall  not  make  an^hing  but  gold  and  silver  coin  a  tender  in  payment  of  debts      1     10 

Shall  not  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts 1     10 

Shall  not  grant  any  title  of  nobility 1     10 

Shall  not,  without  the  consent  of  Congress,  lay  any  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspection  laws 1     10 

Shall  not,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage,  keep  troops 
or  ships  of  war  in  time  of  peace,  enter  into  any  agreement  or  compact  with  an- 
other State  or  with  a  foreign  power,  or  engage  in  war  unless  actually  invaded 
or  in  such  imminent  danger  as  will  not  admit  of  delay 1     10 

Full  faith  and  credit  in  every  other  State  shall  be  given  to  the  public  acts, 
records,  and  judicial  proceedings  of  each  State 4       1 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and  proceed- 
ings         4      1 

Citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of  citizens 

~  in  the  several  States 4      2 

New  States  may  be  admitted  by  Congress  into  this  Union 4      3 

But  no  new  State  shall  be  formed  or  erected  within  the  jurisdiction  of  another 

State 4       3 

Nor  any  State  formed  by  the  junction  of  two  or  more  States  or  parts  of  States, 
without  the  consent  of  the  legislatures  as  well  as  of  Congress 4       3 

No  State  shall  be  deprived,  without  its  consent,  of  its  equal  suffrage  in  the 
Senate 6      -: 

Three-fourths  of  the  legislatures  of  the  States,  or  conventions  of  three-fourths  of 
tiie  States,  as  Congress  shall  prescribe,  may  ratify  amendments  to  the  Constitu- 
tion         6      - 

The  United  States  shall  guarantee  a  republican  form  of  government  to  every 
Stote  in  the  Union 4      ^ 

They  shall  protect  each  State  against  invasion 4      4 

And  on  application  of  the  legislature,  or  the  executive,  (when  the  legislature 
cannot  be  convened, )  against  domestic  violence 4      4 

The  ratification  by  nine  States  shall  be  sufficient  to  establish  the  Constitution 
between  the  States  so  ratifying  the  same 7      - 

When  the  choice  of  President  shall  devolve  on  the  House  of  Representatives,  the 
vote  shall  be  taken  by  States.     [Amendments] 12      - 

But  in  choosing  the  President,  the  vote  shall  be  taken  by  States,  the  representa- 
tion from  each  State  having  one  vote.     [Amendments] 12      - 

A  quorum  for  choice  of  President  shall  consist  of  a  member  or  membei  s  from  two- 
thirds  of  the  States,  and  a  majority  of  all  the  States  shall  be  necessary  to  a 

choice.     [Amendments] 12      - 

States  or  the  people.    Powers  not  delegated  to  the  United  States,  nor  prohibited  to 

the  States,  are  reserved  to  the.     [Amendments] 10      - 

Suffrage  in  the  Senate.    No  State  shall  be  deprived  without  its  consent  of  its  equal . .       5      - 
8uitB  at  common  law,  where  the  value  in  controversy  shall  exceed  $20,  shall  be  tried 

by  jury.     [Amendments] 7      - 

In  law  or  equity  against  one  of  the  States,  by  citizens  of  another  State,  or  by 
citizens  of  a  foreign  State.    The  judicial  power  of  the  United  States  shall  not 

extend   to.      [Amendments] 11       - 

Supreme  Court:    Congress  shall  have  power  to  constitute  tribunals  inferior  to  the. .       1       8 
Sufn'eme  Court,  and  such  inferior  courts  as  Congress  may  establish.     The  judicial 

power  of  the  United  States  shall  be  vested  in  one 3       1 

Supreme  Court.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their 

offices  during  good  behavior 3      1 

The  compensation  of  the  judges  shall  not  be  diminished  during  their  continuance 
in  office • .       3       1 

Shall  have  original  jurisdiction.  In  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  in  which  a  State  may  be  a  party,  the 3      2 

Shall  have  appellate  jurisdiction,  both  as  to  law  and  the  fact,  with  such  excep- 
tions and  regulations  as  Congress  may  make.    The 3      2 

Supreme  law  of  the  land.    This  Constitution,  the  laws  made  in  pursuance  thereof,  and 

the  treaties  of  the  United  States,  shall  be  the 6      ~ 

The  judges  in  every  State  shall  be  bound  thereby 6      - 

Suppress  insurrections  and  repel  invasions.    Congress  shall  provide  for  calling  forth 

the  militia  to  execute  the  laws 1       8 

Suppression  of  insurrection  or  rebellion  shall  not  be  questioned.     The  public  debt, 

including  the  debt  for  pensions  and  bounties,  incurred  in  the  [Amendments] . .     14      4 

T. 

T<im  shall  be  laid  unless  in  proportion  to  the  census  or  enumeration.    No  capitation 

or  other  direct 1       • 

Tax  or  duty  shall  be  laid  on  articles  exported  from  any  State.    No 1       fi 
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Taxes  (direct) ,  how  apportioned  among  the  several  States 1      2 

Taxes,  duties,  imposts,  and  excises.    Congress  shall  have  power  to  lay 1      8 

They  shall  be  uniform  throughout  the  United  States 1      8 

Temporary  appointments  until  the  next  meeting  of  the  legislature.  If  vacancies  hap- 
pen in  the  Senate  in  the  recess  of  the  legislature  of  a  State,  the  executive  of 
the  State  shall  make 1       3 

Tender  in  payment  of  debts.     No  State  shall  make  anything  but  gold  and  silver 

coin  a  1     10 

Term  of  four  years.    The  President  and  Vice-President  shall  hold  their  offices  for 

the 2       1 

Term  for  which  he  is  elected.  No  Senator  or  Representative  shall  be  appointed  to 
any  office  under  the  United  States  which  shall  have  been  created  or  its  emolu- 
ments increased  during  the 1      6 

Territory  or  other  property  of  the  United  States.    Congress  shall  dispose  of  and  make 

all  needful  rules  and  regulations  respecting  the 4      8 

Test  as  a  qualification  for  any  office  or  public  trust  shall  ever  be  required.     No 

religious 6      - 

Testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open  court. 

No  person  shall  be  convicted  of  treason  except  on  the 3      3 

Three-fourths  of  the  legislatures  of  the  States,  or  conventions  in  three-fourths  of  the 
States,  as  Congress  shall  prescribe,  may  ratify  amendments  to  the  Constitu- 
tion         0      - 

Tie.     The  Vice-President  shall  have  no  vote  unless  the  Senate  be  equally  divided 1      3 

Times,  plades,  and  manner  of  holding  elections  for  Senators  and  Representatives  shall 

be  prescribed  in  each  State  bv  the  legislature  thereof 1      4 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regulations,  except  as 
to  the  places  of  choosing  Senators 1       4 

Title  of  nobility.    The  United  States  shall  not  grant  any 1       9 

No  State  shall  grant  any 1     10 

Title  of  any  kind,  from  any  king,  prince,  or  foreign  state,  without  the  consent  of 
Congress.  No  person  holding  any  office  under  the  United  States  shall  accept  of 
any 1      0 

Tonnage  without  the  consent  of  Congress.    No  State  shall  lay  any  duty  of 1     10 

Tra/nquillity,  provide  for  the  common  defense,  &c.    To  insure  domestic.     [Preamble] .       >      - 

Treason  shall  consist  only  in  levying  war  against  the  United  States,  or  in  adhering 

to  their  enemies,  giving  them  aid  and  comfort .^ 3      S 

No  person  shall,  unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act> 

or  on  confession  in  open  court,  be  convicted  of 3      S 

Congress  shall  have  power  to  declare  the  punishment  of 8      8 

Shall  not  work  corruption  of  blood.    Attainder  of 8      8 

Shall   not  work  forfeiture,  except  during  the  life  of  the   person  attainted. 
Attainder  of  8      8 

Treason,  bribery,  or  other  high  crimes  and  misdemeanors.  The  President,  Vice-Presi- 
dent, and  all  civil  officers  shall  be  removed  from  office  on  impeachment  for  and 
conviction  of  2      4 

Treason,  felony,  and  breach  of  the  peace.  Senators  and  Representatives  shall  be 
privileged  from  arrest  while  attending,  or  while  going  to  or  returning  from 
the  sessions  of  Congress,  except  in  cases  of 1      6 

Treasury,  but  in  consequence  of  appropriations  made  by  law.    No  money  shall  be 

drawn  from  the 1      9 

Treaties.    The  President  shall  have  power,  with  the  advice  and  consent  of  the  Senate, 

provided  two-thirds  of  the  Senators  present  concur,  to  make 2      2 

The  judicial  power  shall  extend  to  all  cases  arising  under  the  Constitution,  laws, 

and 8      2 

They  shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every  State  shall  be 
bound  thereby 6      - 

Treaty,  alliance,  or  confederation.    No  State  shall  enter  into  any 1     10 

Trial,  judgment,  and  punishment  according  to  law.  Judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  to  removal  from,  and  disqualification  for, 
office ;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment         1       3 

Trial  by  jury.    All  crimes,  except  in  cases  of  impeachment,  shall  be  tried  by  jury. . .       3      ? 
Such  trial  shall  be  held  in  the  State  within  which  the  crime  shall  have  been 

committed 8      2 

But  when  not  committed  within  a  State,  the  trial  shall  be  at  such  a  place  as 

Congress  may  by  law  have  directed 8      2 

In  all  criminal  prosecutions  the  accused  shall  have  a  speedy  and  public.   [Amend- 
ments]         6      — 

Suits  at  common  law,  when  the  amount  exceeds  $20,  shall  be  by.    [Amendments].      7      — 

Tribunals  inferior  to  the  Supreme  Court.    Congress  shall  have  power  to  constitute. .       1       8 

Troops  or  ships  of  war  in  time  of  peace  without  the  consent  of  Congress.    No  State 

shall  keep   , , , . , , \    IQ 
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fmtf  w  profit  under  the  United  Statet,  shall  be  an  elector  for  President  and  Vice- 
President.    No  Senator,  Representative,  or  person  holding  any  office  of 2      1 

Tfco-thirda  of  the  members  present.  No  person  shall  be  convicted  on  an  impeach- 
ment without  the  concurrence  of 1       3 

Twa-thirdSf  may  expel  a  member.    Each  House,  with  the  concurrence  of 1       6 

Twhthirda,    A  bill  returned  by  the  President  with  his  objections,  may  be  repassed 

by  each  House  by  a  vote  of 1      7 

Two-thirda  of  the  Senators  present  concur.    The  President  shall  have  power,  by  and 

with  the  advice  and  consent  of  the  Senate,  to  make  treaties,  provided 2      2 

Two-thirda  of  the  legislatures  of  the  several  States.    Congress  shall  call  a  convention 

for  proposing  amendments  to  the  Constitution  on  the  application  of 5      - 

Tico-thirda  of  both  Houses  shall  deem  it  necessary.  Congress  shall  propose  amend- 
ments to  the  Constitution  whenever 5      •* 

Tw(hthird»  of  the  States.  When  the  choice  of  a  President  shall  devolve  on  the  House 
of  Representatives,  a  quorum  shall  consist  of  a  member  or  members  from. 
[Amendments] 12 

Tvo-thirda  of  the  whole  number  of  Senators.    A  quorum  of  the  Senate,  when  choosing 

a  Vice-President,  shall  consist  of.     [Amendments] 12      - 

Twhihirda,  may  remove  the  disabilities  imposed  by  the  third  section  of  the  four- 
teenth amendment.    Congress,  by  a  vote  of.     [Amendments] 14      3 

Two  years.    Appropriations  for  raising  and  supporting  armies  shall  not  be  for  a 

longer  term  than 1      S 


U. 

Uniot^     To  establish  a  more  perfect.     [Preamble] - 

The  President  shall,  from  time  to  time,  give  to  Congress  information  of  the  state 

of  the  2      3 

New  States  may  be  admitted  by  Congress  into  this 4      3 

But  no  new  State  shall  be  formed  or  erected  within  the  jurisdiction  of  another. .       4      3 
Unroammable  searches  and  seizures.    The  people  shall  be  secured  in  their  persons, 

houses,  papers,  and  effects  against.     [Amendments] 4      - 

And  no  warrants  shall  be  issued  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized.    [Amendments] 4      - 

UnuMtial  punishments  inflicted.    Excessive  bail  shall  not  be  required,  nor  excessive 

fines  imposed,  nor  cruel  and.     [Amendments] 8      - 

Use  without  just  compensation.      Private  property  shall  not  be  taken  for  public. 

[Amendments] 6      - 

UiefiU  arts,  by  securing  for  limited  times  to  authors  and  inventors  the  exclusive  right 
to  their  writings  and  inventions.  Congress  shall  have  power  to  promote  the 
progress  of  science  and  the 1      8 

V. 

Focoiictes  hapi>ening  in  the  representation  of  a  State.    The  executive  thereof  shall 

issue  writs  of  election  to  fill 1      2 

Vaeanciea  happening  in  the  Senate  in  the  recess  of  the  legislature  of  a  State.    How 

filled 1       3 

Vacancies  that  happen  during  the  recess  of  the  Senate,  by  granting  commissions 
which  shall  ocpire  at  the  end  of  the  next  session.    The  President  shall  have 

power  to  fill 2      2 

Validity  of  the  public  debt  incurred  in  suppressing  insurrection  against  the  United 
States,  including  debt  for  pensions  and  bounties,  shall  not  be  questioned. 

[Amendments] 14      4 

Veside  bound  to  or  from  the  ports  of  one  State,  shall  not  be  obliged  to  enter,  clear, 

or  pay  duties  in  another  State 1       9 

Veto  of  a  bill  by  the  President.    Proceedings  of  the  two  Houses  upon  the 1      7 

Viee-Preeident  of  the  United  States  shall  be  President  of  the  Senate 1       3 

He  shall  have  no  vote  unless  the  Senate  be  equally  divided 1       3 

The  Senate  shall  choose  a  President  pro  tempore  in  the  absence  of  the 1      3 

He  shall  be  chosen  for  the  term  of  four  years 2      1 

The  number  of  and  the  manner  of  appointing  electors  for  President  and 2      1 

In  case  of  the  removal,  death,  resignation,  or  inability  of  the  President,  the 

powers  and  duties  of  his  office  shall  devolve  on  the 2      1 

Congress  may  provide  by  law  for  the  case  of  the  removal,  death,  resignation,  or 

inability  both  of  the  President  and 2      1 

On  impeachment  for  and  conviction  of  treason,  bribery,  and  other  high  crimes 
and  misdemennors,  shull  be  removed  from  office,    The 2      4 
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Art  8m. 
FtM-PreMdeni.     TK^  mimner  of  choosing  the.     The  electors  shall  meet  in  their 
respective  States  and  vote  by  ballot  for  President  and  Vice-President,  ^ne  of 
whom,  at  leasts  shall  not  be  an  inhabitant  of  the  same  State  with  themselves. 
[Amendments] 12 

The  electors  shall  name,  in  distinct  ballots,  the  person  voted  for  as  Vice-Presi- 
dent.    [Amendments] 12      - 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  Vice-President,  which 
lists  they  shall  sign  and  certify,  and  send  sealed  to  the  seat  of  Government, 
directed  to  the  President  of  the  Senate.     [Amendments] 12 

The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of 
Representatives,  open  all  the  certificates,  and  the  votes  shall  be  then  counted. 
[Amendments] 12       - 

The  person  having  the  greatest  number  of  votes  shall  be  Vice-President,  if  such 
number  be  a  majority  of  the  whole  number  of  electors.     [Amendments] 12 

If  no  person  have  a  majority,  then  from  the  two  highest  numbers  on  the  list  the 
Senate  shall  choose  the  Vice-President.     [Amendments] 12      - 

A  quorum  for  this  purpose  shall  consist  of  two- thirds  of  the  whole  number  of 
Senators;  and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 
[Amendments] 12      - 

But  if  the  House  shall  make  no  choice  of  a  President  before  the  4th  of  March  next 
following,  then  the  Vice-President  shall  act  as  President,  as  in  the  case  of  the 
death  or  other  constitutional  disability  of  the  President.     [Amendments] 12 

No  person  constitutionally  ineligible  as  President  shall  be  eligible  as.  [Amend- 
ments]       12 

Violence,    The  United  States  shall  guarantee  to  every  State  a  republican  form  of 

government,  and  shall  protect  each  State  against  invasion  and  domestic 4      4 

Virginia  entitled  to  ten  Representatives  in  the  first  Congress 1       2 

Vote,     Each  Senator  shall  have  one 1       3 

The  Vice-President,  unless  the  Senate  be  equally  divided,  shall  have  no 1       3 

Vote  requiring  the  concurrence  of  the  two  Houses   (except  upon  a  question  of  ad- 
journment) shall  be  presented  to  the  President.    Every  order,  resolution,  or. .       1       7 
VotCj  shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  State  on 
account  of  race,  color,  or  previous  condition  of  servitude.    The  right  of  citizens 

of  the  United  States  to.     [Amendments] 15       1 

Vote  of  two'thirds.    Each  House  may  expel  a  member  by  a 1       'j 

A  bill  vetoed  by  the  President  may  be  repassed  in  each  House  by  a 1 

No  person  shall  be  convicted  on  an  impeachment  except  bya 1       3 

Whenever  both  Houses  shall  deem  it  necessary,  Congress  may  propose  amend- 
ments to  the  Constitution  by  a 5 

The  President  may  make  treaties  with  the  advice  and  consent  of  the  Senate, 
by  a 2       2 

Disabilities  incurred  by  participation  in  insurrection  or  rebellion,  may  be  relieved 

by  Congress  by  a.     [Amendments] 14      3 


W. 

War,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning  captures  on 

land  and  water.    Congress  shall  have  power  to  declare 1       8 

For  governing  the  land  and  naval  forces.    Congress  shall  have  power  to  make 

rules  and  articles  of 1       8 

No  State  shall,  without  the  consent  of  Congress,  unless  actually  invaded,  or  in 

such  imminent  danger  as  will  not  admit  of  delay,  engage  in 1     10 

War  against  the  United  States,  adhering  to  their  enemies,  and  giving  them  aid  and 

comfort.    Treason  shall  consist  only  in  levying 3       3 

WaiTunts  shall  issue  but  upon  probable  cause,  on  oath  or  afllrmation,  describing  the 
place  to  be  searched,  ana  the  person  or  things  to  be  seized.  No.  [Amend- 
ments]         4       - 

Weights  and  measures.     Congress  shall  fix  the  standard  of 1       8 

Welfare,  and  to  secure  the  blessings  of  liberty,  &c.  To  promote  the  general.  [Pre- 
amble]         -       — 

Welfare.  Congress  shall  have  power  to  provide  for  the  common  defense  and  gen- 
eral         1       8 

Witness  against  himself.     No  person  shall,  in  a  criminal  case,  be  compelled  to  be  a. 

f  Amendments] 6       — 

Witnesses  ngainst  him.    In  all  criminal  prosecutions  the  accused  shall  be  confronted 

with  the.      [Amendments] 0       — 

Witnesses  in  his  favor.  In  all  criminal  prosecutions  the  accused  shall  have  com- 
pulsory process  for  obtaining.     [Amendments] 6       « 

Witnesses  to  the  same  overt  act,  or  on  confession  in  open  court.    No  person  shall  be 

convicted  of  treason  unless  on  the  testimony  of  two 3      3 
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Art  See. 
Vfrit  of  haheoB  corpus  shall  not  be  suspended  unless  in  case  of  rebellion  or  invasion 

the  public  safety  may  require  it 1      9 

^rita  of  election  to  fill  vacancies  in  the  representation  of  any  State.    The  executives 

of  the  State  shall  issue 1      2 

Written  opinion  of  the  principal  officer  in  each  of  the  Executive  Departments  on  any 

subject  relating  to  the  duties  of  his  office.    The  President  may  require  the ...       2      2 


Y. 

Yea%  and  nays  of  the  members  of  either  House  shall,  at  the  desire  of  one-fifth  of 

those  present,  be  entered  on  the  journals 1      6 

The  votes  of  both  Houses  upon  the  reconsideration  of  a  bill  returned  by  the 

President  with  his  objections  shall  be  determined  by 1      7 
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INTRODUCTORY. 

I  HAVE  on  more  than  one  occasion  wanted  to  know  accurately  the 
history  and  development  of  some  particular  clause  of  the  United  States 
Constitution  in  the  Convention  of  1787,  but  have  always  found  it  very 
diflScult  to  succeed  in  tracing  the  matter  out  to  my  satisfaction.  Even 
with  the  aid  of  the  index  and  cross-references  contained  in  Volume  V. 
of  Elliot's  **  Debates,"  it  is  a  very  wearying  process  to  follow  a  par- 
ticular portion  of  the  instrument  through  the  whole  Convention;  and, 
indeed,  no  matter  how  carefully  this  is  done,  one  is  sure  to  miss  a  good 
many  ideas  which  were  thrown  out  at  times  when  entirely  different 
portions  of  the  instrument  were  under  consideration.  In  an  instance 
some  two  years  ago,  when  I  thought  a  recent  writer  was  in  error,  I 
again  wanted  to  know  the  exact  origin  of  a  particular  clause,  and  again 
had  all  the  usual  diflSculty  and  the  unsatisfactory  result.  Thinking 
over  the  matter  at  that  time  led  me  to  wonder  whether  it  would  not  be 
possible  and  worth  while  to  go  through  all  the  proceedings  of  the  Con- 
vention and  write  a  history  of  each  separate  clause.  The  following 
book  is  an  outgrowth  of  that  idea.  Taking  the  matter  up  from  the 
beginning,  I  went  through  the  debates  with  the  view  of  referring  each 
separate  discussion  to  its  appropriate  portion  of  the  final  instrument: 
in  this  many  difficulties  came  up,  and  they  seemed  at  times  to  be  almost 
insuperable,  but  gradually  they  disappeared,  and  I  feel  that  the  work  is 
now  accurate.  It  was  very  clearly  the  best  plan  to  follow  as  closely  as 
possible  the  process  in  the  minds  of  members  of  the  Convention,  by 
which  the  various  clauses  were  formed,  and  in  my  task  I  accordingly 
first  referred  all  the  early  discussions  to  the  separate  resolutions  of  the 
Virginia  plan.  But  on  August  6  a  formed  draft  of  a  constitution  was 
presented  from  the  Committee  of  Detail,  and  the  debates  were  then  all 
directed  to  the  clauses  of  this  instrument.  It  became  necessary  accord- 
ingly for  me  not  only  to  refer  the  various  discussions  which  followed 
to  this  new  guide,  but  to  break  up  the  previous  matter  and  refer  it  to 
the  same.     And  once  more  the  whole  previous  matter  had  to  be  much 
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broken  up,  when  the  Committee  on  Style  presented  the  instrument  in 
ahnost  its  final  form  on  September  12.  In  all  this  process  there  was, 
of  course,  much  danger  of  errors  and  omissioiis,  and,  accordingly,  after 
the  whole  matter  was  in  rough  shape,  with  each  discussion  and  each 
unformed  idea  referred  to  that  section  and  clause  of  the  final  constitu- 
tion, on  which  it  had  influence,  I  again  went  through  the  debates  from 
beginning  to  end,  to  satisfy  myself  that  the  discussions  were  referred 
to  the  clause  of  the  Constitution  to  which  they  naturally  belong.  One 
matter  of  diflSculty  at  times  has  been  to  decide  how  much  to  subdivide 
the  clauses  in  considering  them,  but  I  have  been  guided  by  their 
historical  development  in  the  Convention.  Where  several  clauses  were 
integral  parts  of  one  compromise,  or  where  they  all  grew  up  largely  at 
one  time,  I  have  generally  considered  them  together;  otherwise, 
separately. 

I  have  carefully  confined  my  work  to  the  origin  and  growth  of  the 
clauses  within  the  Convention,  and  have  not  touched  upon  any  ques- 
tion as  to  their  earlier  source.  Any  one  who  desires  to  take  this 
question  up  can  do  so  with  the  aid  of  Mr.  Fisher  ^s  '*  Evolution  of  the 
Constitution. ' ' 

It  has  been  a  good  deal  discussed  among  different  writers  whether 
Gladstone  ^s  famous  saying  *  of  the  United  States  Constitution  is  true 
or  untrue.  In  my  opinion,  the  answer  is  only  to  be  found  by  first  ascer- 
taining just  what  he  meant.  If  he  can  be  interpreted  as  intending  to 
say  that  it  was  new  in  the  sense  that  the  telephone  is  new  within  a  few 
years,  then  nothing  more  false  and  even  absurd  has  often  been  uttered. 
But  I  do  not  at  all  suppose  for  my  part  that  that  is  what  Gladstone  did 
mean ;  on  the  contrary,  he  intended  merely  to  say  that  it  was  the  most 
wonderful  instance  in  which  pre-existing  materials  had  been  suddenly 
molded  into  a  harmonious  whole  by  one  set  of  men  appointed  for  that 
specific  purpose,  in  contradistinction  to  the  frame  of  the  British 
government,  which  has  grown  through  ages  and  by  the  largely  uncon- 
scious working  of  generations  of  men,  whose  aim  was  by  no  means  to 
draw  up  a  whole  constitution,  but  at  most  to  patch  up  some  special  part 
which  seemed  to  them  defective.  Gladstone  was  too  much  versed  in 
governmental  science  not  to  know  that  the  elements  of  the  American 
Constitution  —  to  use  the  words  f  of  Mommsen,  which  are  used  by  him 
in  regard  to  the  earliest  Roman  constitution,  but  are  of  universal 
application  —  were  * '  neither  manufactured  nor  borrowed,  but  grew 
up  amidst  and  along  with  the  [American]  people.**    •    *    » 

*  "  As  the  British  institution  is  the  most  subtle  organism  which  has  proceeded  from 
progressive  history,  so  the  American  Constitution  is  the  most  wonderful  work  ever  struck  off 
at  a  given  time  by  the  brain  and  purpose  of  man." 

■j-  History  of  Kome,  i.  104. 
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I  cannot  but  hope  that  my  work  may  be  of  some  service  to 
those  interested  in  the  study  of  the  Constitution  by  putting  before  them 
the  whole  origin  and  growth  of  each  clause  from  beginning  to  end  in 
the  Convention.  For  myself,  I  see  now  far  more  clearly  than  ever 
before  the  purpose  the  members  aimed  at  in  some  of  the  clauses ;  and 
the  development  of  Article  VI.,  Clause  2,  as  to  the  Constitution  and 
laws  being  the  supreme  law  of  the  land,  seems  to  me  a  demonstration 
that  many  of  the  members  of  the  Convention  distinctly  and  definitely 
aimed  by  that  clause  (with  the  aid  of  Article  III.,  Section  2,  as  to  the 
judicial  power  of  the  federal  government)  to  establish  that  system  of 
the  courts*  holding  laws  void  because  of  violating  the  Constitution  or 
the  federal  laws  with  which  we  are  now  all  so  familiar.  I  had  formerly 
supposed  that  this  plan  was,  at  most,  only  in  the  minds  of  a  few  mem- 
bers, and  that  even  their  minds  were  hardly  more  than  groping  in  the 
dark  upon  it,  but  this  was  an  error.  The  late  Mr.  Coxe,  the  well- 
known  author  of  '*  Judicial  Power  and  Unconstitutional  Legislation,** 
would  have  been  much  interested  in  the  history  of  this  particular 
clause.    •    •    • 

I  have  not  felt  it  necessary  to  make  mention  of  minor  discrepancies 
between  the  Journal  and  the  Debates  of  the  Convention;  nor  have  I 
usually  cumbered  the  pages  with  references  to  the  pages  of  Elliot's 
work  where  the  debates  under  consideration  can  be  found,  but  have 
given  instead  the  dates,  so  that  any  one  can  with  but  little  trouble  turn 

to  the  desired  place. 

William  M.  Meigs. 
Philadelphia. 

GENERAL  SKETCH. 

May  25,  —  Convention  organized. 

"    29.  —  Virginia  resolutions  and  Charles  Pinekney's  draft  introduced;  both 
referred  to  a  committee  of  the  whole. 
June  IS.  —  The  committee  of  the  whole  report  a  series  of  nineteen  resolutions  upon 

the  nature  of  the  intended  government. 

"     16.  —  New  Jersey  plan  presented,  and  it  and  the  resolutions  already  re- 
ported referred  to  a  committee  of  the  whole. 

"    19.  —  The  committee  report  back  the  resolutions  already  agreed  to  as  prefer- 
able to  the  New  Jersey  plan,  and  the  discussion  of  these  resolutions 
by  the  Convention  proper  begins. 
July  24.  —  Committee  of  Detail  appointed,  consisting  of  Rutledge,  Randolph. 

Gk>rhamy  Ellsworth,  and  Wilson. 

"    26.  —  The  twenty-three  resolutions  agreed  upon  by  the  Convention  referred 
to  the  Committee  of  Detail. 
August  6.  —  The  Committee  of  Detail  report  a  draft  of  the  Constitution. 

"       7.  —  Discussion  of  this  draft  begun. 

**  SI.  —  Committee  on  such  parts  of  the  Constitution  as  had  been  jwstponed 
or  had  not  been  acted  on  appointed,  consisting  of  Oilman,  King, 
Sherman,  Brearly,  Gouvemeur  Morris,  Dickinson,  Carroll,  Madison* 
Williamson,  Butler,  and  Baldwin. 
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B^pUmbw  8.  —  Committee  on  Style  and  Arrangement  appointed,  consisting  of  John- 
son, Hamilton,  Gouvemeur  Morris,  Madison,  and  King. 
"         12.  —  Eeport  from  Committee  on  Style ;  discussion  of  it  begins. 
"         15.  —  Constitution  as  amended  agreed  to. 
**         17.  —  Constitution  signed,  and  Convention  adjourns  sine  die. 

The  Federal  Convention  was  appointed  to  meet  on  May  14,  but 
seven  States  were  not  represented  until  May  25,  on  which  day  George 
Washington  was  unanimously  elected  President,  and  William  Jackson 
was  elected  Secretary  by  five  votes  to  two  for  Temple  Franklin.  The 
question  of  how  to  vote  in  the  Convention  had  been  a  subject  of  dis- 
cussion before  this  time,  Gouvemeur  Morris  and  some  others  advising 
that  the  large  States  should  at  the  outset  unite  in  insisting  that  the 
equality  of  the  States  in  voting  was  unreasonable,  and  should  refuse  to 
assent  to  it.  Madison  tells  us  that  the  members  from  Virginia  con- 
ceived that  such  an  attempt  might  beget  fatal  altercations,  and  that  it 
would  be  easier  during  their  deliberations  to  prevail  upon  the  small 
States  to  give  up  the  equality  for  an  eflScient  government  than  to  make 
an  issue  at  the  start.  They  therefore  discountenanced  the  project,  and 
the  equality  of  the  States  in  voting  passed  sub  silentio. 

On  May  29  Bandolph  opened  the  main  business  by  a  speech  of  some 
length,  and  proposed  a  series  of  resolutions,  which  became  in  the  end 
the  skeleton  of  the  Constitution.     These  resolutions  have  been  known 
as  the  **  Virginia  plan,'*  and  also  as  the  '*  Randolph  plan.'*     Their 
exact  origin  is  not  entirely  clear,  but  is  not  more  involved  in  doubt  than 
is  usual  in  instances  where  many  minds  have  been  groping  after  the 
attainment  of  some  great  purpose.    That  Madison  had  for  some  months 
been  making  up  his  mind  on  the  outlines  of  the  proposed  constitution 
is  shown  clearly  by  his  letter  of  March  19, 1787,  to  Jefferson.   Randolph, 
too,  had  considered  the  subject  to  some  extent,  and  wrote  Madison  on 
March  27  *  suggesting  the  introduction  of  some  ' '  general  proposi- 
tions "  into  the  Convention,  and  to  this  Madison  replied  on  April  8 
with  cordial  approval.     Madison  went  on  to  say  that  the  probability 
that  some  leading  propositions  would  be  expected  from  Virginia  had 
led  him  to  consider  the  subject  somewhat  closely,  and  then  he  outlined 
his  views  in  a  way  that  shows  clearly  that  he  had  devoted  a  great  deal 
of  thought  to  the  subject,  and  he  did  the  same  thing  again  on  April  16 
in  a  letter  to  Washington.     And  the  same  authority  writes  that  when 
the  Virginia  deputies  arrived  in  Philadelphia,  it  occurred  to  them  that, 
owing  to  the  prominent  part  taken  by  their  State  in  bringing  about  the 
Convention,  some  initiative  step  might  be  expected  from  them.     The 
resolutions  introduced  by  Governor  Randolph  were,  he  goes  on,f  *  *  the 


•Conway's  Randolph,  p.  71.  '  t Elliot,  t.  121. 
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result  of  a  consultation  on  the  subject,  with  an  understanding  that  they 
left  all  the  deputies  entirely  open  to  the  lights  of  discussion,  and  free 
to  concur  in  any  alterations  or  modifications  which  their  reflections  and 
judgments  might  approve/'  There  is  no  reason  to  suppose  that  the 
resolutions  were  in  any  greater  degree  the  work  of  Randolph  than  of 
any  other  member  of  the  Virginia  delegation;  he  was  doubtless  put 
forward  as  their  spokesman,  both  from  his  prominence  as  governor  of 
Virginia  and  because  he  was  a  gifted  orator  and  ready  debater. 

Charles  Pinckney,  of  South  Carolina,  did,  in  one  view,  even  more 
than  the  Virginia  delegation,  for  at  the  opening  of  the  Convention  he 
introduced  a  formal  and  apparently  complete  draft  of  a  constitution, 
but  this  paper  has,  unfortunately,  been  lost*  What  is  inserted  in  the 
debates  as  his  draft  cannot  possibly  be  it :  as  was  long  ago  pointed  out 
by  Madison,f  internal  evidence  demonstrates  this  fact,  and  the  demon- 
stration is  made  absolutely  conclusive  by  the  pamphlet  %  published  in 
1787,  and  containing  Pinckney 's  speeches  in  the  Convention  on  his  plan. 
This  speech  shows  that  the  plan  actually  introduced  by  him  was  in 
many  particulars  radically  at  variance  with  the  terms  of  that  printed 
in  the  debates.  The  latter  is  probably  some  running  memorandum 
kept  by  him  during  the  course  of  the  debates,  based  originally  on  his 
own  plan,  but  with  hosts  of  interlineations  and  changes  intended  to 
keep  before  his  eyes  what  the  Convention  had  resolved  upon.  This 
was  the  opinion  of  Madison,  as  is  shown  by  his  memorandum  above 
referred  to,  and  Pinckney  never  asserted  that  its  terms  were  those 
contained  in  his  plan  as  actually  introduced  into  the  Convention.  The 
printed  plan  is  thus  of  very  little  use  as  evidence  of  the  actual  contents 
of  Pinckney 's  proposed  constitution,  and  I  have  only  used  it  as  such 
in  instances  where  its  provisions  differ  from  the  determinations  of  the 
Convention,  and  do  not  differ  from  the  ideas  advocated  in  his  various 
speeches,  as  printed  in  the  pamphlet  of  1787  and  in  the  debates. 

Both  Pinckney 's  plan  and  the  Virginia  resolutions  were  referred 
to  a  committee  of  the  whole,  and  on  May  30  that  committee  began  the 
discussion  of  the  latter,  and  continued  this  until  June  13,  when  it 
reported  to  the  House  the  resolutions  as  it  had  amended  and  agreed 
upon  them.  During  their  debates  every  subject  was  in  doubt;  great 
difference  of  opinion  prevailed  as  to  the  unity  or  plurality  of  the  execu- 


•  Since  the  above  was  written,  some  further  facts  in  rep:ard  to  Pinckney*8  plan,  and  even 
some  portions  of  it,  have  been  discovered.  See  Prof.  John  Franklin  Jameson's  "  Studies  in 
the  History  of  the  Federal  Convention  of  1787,"  printed  in  the  Annual  Report  of  the 
American  Historical  Association  for  1902,  vol.  i..  pp.  87-167  (especially  pp.  130,  131)  ; 
"  Sketch  of  Pinckney's  Plan  for  a  Constitution.  1787,"  printed  in  the  American  Historical 
Review,  vol.  ix.  (Julv,  1904),  pp.  735-747;  and  Andrew  C.  McLaughlin's  letter  to  the  New 
York  "  Nation,"  vol.  78,  No.  2026  (April  28,  1904). 

t  Elliot,  V.  678,  Appendix  2. 

^This  rare  pamphlet  is  republished  in  Moore's  American  Eloquence,  i.  362-370. 
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tive  and  as  to  the  method  of  his  choice,  as  to  the  judiciary,  and  as  to  the 
formation  of  the  legislative  body.  On  this  last  point  there  were  long 
debates,  and  it  is  surprising  to  see  how  many  members  opposed  the 
election  of  either  branch  by  the  people  as  impracticable  and  impossible. 
But  the  chief  contest  was  over  the  question  of  proportional  or  of  State 
representation.  The  members  from  the  larger  States  generally  insisted 
upon  representation  proportioned  to  population,  while  those  from  the 
smaller  States  were  quite  as  insistent  Ihat  the  States  as  separate 
entities  should  be  represented,  and  each  have  an  equal  vote.  The 
Convention  before  very  long  resolved  that  the  suffrage  in  the  first 
branch  (i.  e.,  the  House  of  Representatives)  ought  not  to  be  according 
to  the  rule  established  in  the  Articles  of  Confederation,  but  according 
to  some  equitable  ratio  of  representation;  but  soon  a  new  difficulty 
arose  to  decide  in  what  way  the  slaves  were  to  be  counted  in  the  rep- 
resentation, and  the  Convention  began  to  divide  on  lines  which  repre- 
sented respectively  the  Northern  and  the  Southern  interest.  On  motion 
of  Wilson  and  Charles  Pinckney,  it  was  decided  with  but  little  oppo- 
sition at  the  moment  to  add  to  the  above  clause  a  provision  admitting 
the  slaves  to  a  three-fifths^  representation,  in  accordance  with  an  act 
of  Congress  agreed  to  by  eleven  States  for  apportioning  quotas  of 
revenue.  Next,  a  motion  that  each  State  should  have  an  equal  vote 
in  the  Senate  was  defeated,  and  it  was  resolved  that  the  representation 
in  the  second  branch  should  be  the  same  as  in  the  first.  This  latter  vote 
was  carried  on  June  11,  and  on  the  13th  the  committee  of  the  whole 
reported  the  resolutions  it  had  agreed  on  with  this  clause  in  them. 

At  this  time  it  is  evident  that  the  Convention  was  in  very  serious 
danger  of  breaking  up.  Dickinson  said  to  Madison,  '*  You  see  the 
consequence  of  pushing  things  too  far.  Some  of  the  members  from 
the  small  States  wish  for  two  branches  in  the  general  legislature,  and 
are  friends  to  a  good  national  government ;  but  we  would  sooner  submit 
to  foreign  power  than  submit  to  be  deprived,  in  both  branches  of  the 
legislature,  of  an  equality  of  suffrage,  and  thereby  be  thrown  under 
the  domination  of  the  larger  States.^'  On  the  13th,  on  motion  of 
Paterson,  the  Convention  adjourned  to  allow  '*  several  deputations, 
particularly  that  of  New  Jersey,"  to  digest  and  report  a  purely  federal 
plan,  and  on  the  15th  Paterson  made  his  report.  It  had  been  concerted 
among  the  members  from  Connecticut,  New  York,  New  Jersey,  and 
Delaware,  and  Luther  Martin;  they  acted,  Madison  says,*  on  different 
principles,  though  to  the  same  end.  '*  The  eagerness,"  he  adds,  '*  dis- 
played by  the  members  opposed  to  a  national  government,  from  these 


•  Bmot,  V.  191. 
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di£ferent  motives,  began  now  to  produce  serious  anxiety  for  the  result 
of  the  Convention.  * ' 

The  resolutions  of  the  committee  of  the  whole  and  those  introduced 
by  Paterson  —  which  have  been  usually  known  as  the  New  Jersey  plan 
—  were  now  referred  again  to  the  committee  of  the  whole,  and  on  June 
16  a  general  debate  was  begun  on  the  basis  and  principles  of  the  two 
plans.  The  contest  was  principally  made  on  the  respective  first  resolu- 
tions, the  friends  of  the  New  Jersey  plan  showing  strong  preposses- 
sions against  the  centralizing  tendencies  of  the  Virginia  plan,  and 
proposing  merely  to  amend  the  Articles  of  Confederation,  while  the 
friends  of  the  Virginia  plan  were  determined  to  adhere  in  the  main  to 
the  essentials  of  their  plan,  which  proposed  a  government  to  consist 
of  a  supreme  legislative,  judiciary,  and  executive.  Proposals  aiming 
at  a  compromise  were  made,  and  pending  these  Hamilton  addressed 
the  Convention  and  proposed  a  plan  outlined  in  some  highly  national 
resolutions.  This  plan  met  apparently  with  little  approval,  and  on 
June  19  it  was  moved  and  carried  to  postpone  the  first  resolution  of 
Paterson,  and  then  it  was  resolved  that  the  resolutions  theretofore 
agreed  to  be  reported  without  alteration. 

Thus  the  Virginia  plan  became  the  bed-rock  of  the  Constitution,  and 
the  Convention  now  went  to  work  once  more  to  consider  the  resolutions 
embodying  it  seriatim,  in  the  Convention  as  distinguished  from  the 
conunittee  of  the  whole.  In  this  discussion  one  of  the  first  things  done 
was  to  meet,  to  a  certain  extent,  the  objections  of  those  who  disapproved 
the  nationalizing  tendencies  of  the  Convention  by  striking  out  the  word 
'  *  national ' '  and  using  instead  the  expression  * '  of  the  United  States,  * ' 
as,  e.  g.,  in  the  first  resolution.  All  the  subjects  discussed  in  conoimittee 
of  the  whole  were  again  considered  in  the  House,  and  the  Convention 
disagreed  so  seriously  that  they  were  again  at  several  stages  very 
nearly  ready  to  break  up.  Particularly  upon  the  question  of  the  legis- 
lative department  their  contests  were  bitter,  for  here  there  came 
once  more  to  the  surface  the  conflict  of  interest  between  the  smaller 
and  the  larger  States  which  had  earlier  arisen  in  committee  of  the 
whole,  the  one  still  insisting  on  State  and  the  other  on  proportional 
representation.  As  this  contest  reached  a  focus  and  became  compli- 
cated with  the  question  how  the  slaves  should  be  counted  in  fixing  the 
representation,  it  became  evident  already  at  that  early  day  —  and 
members  even  said  this  openly  on  the  floor  —  that  the  real  difference 
was  not  between  the  large  and  the  small  States,  but  between  the  North 
and  the  South.  Each  section  feared  that  the  other  would  control  the 
Union,  and  they  contested  to  the  very  end  for  their  respective  sides. 

Finally  the  well-known  compromise  was  agreed  upon,  but  the  Con- 
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vention  had  been  engaged  upon  the  subject  from  June  27  to  July  16, 
and  during  all  this  time  very  serious  doubt  of  the  issue  of  their  labors 
was  repeatedly  entertained  by  them.  The  whole  matter  was  a  subject 
of  compromise  between  the  various  conflicting  interests,  and  provisions 
were  injected  into  it  which  had  no  proper  place  there,  and  consent  to 
them  was  undoubtedly  extorted  as  the  price  by  which  other  portions 
were  carried.  Proportional  representation  was  adhered  to  for  the 
first  branch,  and  then  the  small  States  said  that  they  would  never  agree 
to  unite  unless  at  least  in  one  branch  each  State  was  given  an  equal 
vote.  This  had  been  defeated  in  committee  of  the  whole,  and  was  at 
first  again  lost  in  the  House  proper  by  an  evenly  divided  vote ;  but  the 
determined  persistence  of  the  members  from  the  small  States  and  the 
fear  of  a  complete  failure  of  the  purpose  of  the  Convention  led  some 
members,  who  were  in  fact  in  favor  of  proportional  representation,  to 
consider  the  advisability  of  yielding  the  point  as  to  the  second  branch. 
This  was  finally  brought  about  by  a  reference  to  a  committee,  shortly 
after  the  loss  by  an  evenly  divided  vote  of  the  motion  for  equal  repre- 
sentation in  the  Senate.  They  seemed  then,  as  Sherman  said,  to  be  at  a 
full  stop.  But  the  vote  served  in  reality  to  bring  the  dispute  to  an  end, 
and  Madison  wrote*  many  years  later  that  indications  were  soon  mani- 
fest that  sundry  members  from  large  States  were  relaxing  in  their 
determination,  and  that  some  ground  of  compromise  was  contemplated 
such  as  finally  took  place. 

The  compromise  which  was  agreed  upon  in  this  committee  was  based 
on  a  motion  made  by  Franklin,  but  was  undoubtedly  the  work  of  many 
minds.  It  provided  for  equal  representation  of  the  States  in  the  second 
branch,  and  this  was  approved  in  the  Convention  on  July  7  by  a  vote  of 
six  to  three  (two  divided).  The  small  States  had  thus  at  length  carried 
the  day  as  to  one  branch  of  the  legislature:  and,  though  there  was  a 
good  deal  more  discussion,  and  more  reference  of  portions  of  the  com- 
promise to  committees,  yet  this  decision  was  adhered  to,  and  finally 
the  whole  series  of  resolutions  into  which  the  subject  had  grown  was 
approved,  on  July  16,  by  five  votes  to  four. 

Upon  the  Executive,  also,  the  Convention  differed  most  widely,  and 
vacillated  a  good  deal  in  its  decisions.  At  one  time  they  threw  aside 
an  earlier  committee  plan  for  his  election  by  the  national  legislature, 
and  resolved  upon  his  appointment  by  electors  to  be  selected  by  the 
State  legislatures.  Then,  after  having  finished  and  left  the  Executive, 
and  considered  other  matters,  they  reconsidered  the  whole  subject, 
abolished  the  choice  by  electors,  and  reinstated  the  plan  of  the  com- 

*  JrfCtter  to  Jar?(i  Sparks,  printed  in  Elliot,  i.  508. 
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mittee  of  the  whole  for  his  election  by  the  national  legislature,  only,  as 
is  well  known,  to  abandon  this  again  still  later  and  insert  a  modified 
plan  for  a  choice  by  electors.  The  veto  of  the  Executive  was  also  a 
cause  of  much  difference  of  opinion,  and  a  strong  effort  was  made  once 
more,  as  it  had  been  in  committee  of  the  whole,  to  join  the  judiciary 
with  him  in  this  function.  This  was  a  favorite  project  of  Madison,  and 
was  introduced  by  him  several  times  during  the  Convention's  sessions, 
but  was  always  defeated. 

Many  other  points  were  discussed  at  length,  and  great  difference  of 
opinion  prevailed,  but  these  can  only  be  considered  in  the  more  detailed 
part  of  this  work.  Finally,  on  July  26,  the  whole  twenty-three  resolu- 
tions which  the  Convention  had  agreed  upon  were  referred  to  a  com- 
mittee of  detail,  consisting  of  five  members,  to  prepare  and  report  a 
constitution,  and  Rutledge,  Bandolph,  Gorham,  Ellsworth,  and  Wilson 
were  selected  by  ballot.  To  them  were  also  referred  the  draft  of  a 
constitution  introduced  at  the  opening  of  the  Convention  by  Charles 
Pinckney  and  the  resolutions  later  introduced  by  Paterson.  Hamilton's 
resolutions  were  not  referred.  The  Convention  then  adjourned  until 
August  6,  in  order  to  give  this  committee  lime  to  agree  upon  a  form  of 
constitution. 

The  Committee  of  Detail  had  thus  ten  days  in  all  in  which  to  per- 
form its  labors.  But  little  remains  to  show  the  exact  manner  in  which 
it  worked  or  who  were  the  more  active  members,  but  a  paper  has  been 
discovered  in  recent  years  which  I  have  identified  as  being  undoubtedly 
a  rough  draft  used  in  that  committee.  It  is  in  the  handwriting  of 
Bandolph,  and  contains  numerous  alterations  and  insertions  by  Rut- 
ledge  :  and  it  bears  on  its  face  demonstration  that  it  was  drawn  in  pur- 
suance of  the  twenty-three  resolutions  which  had  been  referred  to  the 
committee  on  July  26.  The  student  may  undoubtedly  find  in  this  draft, 
which  is  reproduced  in  facsimile  in  this  work,*  a  rough  sketch  with  the 
aid  of  which  (and  of  course  of  much  other  matter  which  has  been  lost) 
the  Committee  of  Detail  agreed  upon  the  first  formed  draft  of  a  con- 
stitution, which  they  reported  to  the  Convention  on  August  6. 

On  that  day  the  Convention  began  to  go  over  this  draft  of  a  con- 
stitution clause  by  clause,  and  was  engaged  in  this  work  until  Septem- 
ber 10.  Numerous  contests  arose,  and  there  was  vast  difference  of 
opinion  on  many  subjects.  As  time  wore  on  and  members  grew  weary, 
more  and  more  subjects  were  referred  to  committees,  and  from  these 
bodies  came  several  of  the  provisions  of  the  Constitution.     They  finally 

*  The  facsimile  sheets  of  Randolph's  draft,  ivhich  are  contained  in  Mr.  Meigs's  book,  are 
not  reproduoed  here,  nn  his  text  always  gives  the  language  used  in  the  draft  with  sufficient 
fullness.  —  Ed.  Fed.  Stat.  Annot. 
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appointed  a  committee  on  postponed  and  unfinished  parts  of  the  Con- 
stitation,  and  it  is  to  this  body  that  seem  to  be  mainly  due  the  provisions 
as  to  the  method  of  electing  the  President,  as  well  as  other  matters.  It 
\&  not  possible  here  to  review  the  windings  which  had  to  be  gone  through 
by  the  Convention  in  all  this  process,  as  they  passed  from  one  subject 
to  another,  occasionally  transferred  a  matter  from  one  part  of  the 
instrument  somewhere  else,  postponed  things  in  order  to  get  rid  of 
them  or  in  the  hope  that  some  subject  more  or  less  connected  with  the 
one  in  hand  would  be  so  settled  as  to  clear  the  way  for  them,  and 
generally  behaved  themselves  like  weak  human  beings. 

Some  few  of  the  members  strike  me  as  weak,  petulant,  difficult, 
striving  to  make  a  record  and  to  keep  themselves  right  with  the  public ; 
while  others  were  most  earnest  at  the  work  in  hand  and  ever  ready  to 
advise  and  aid  in  perfecting  the  instrument  they  were  called  upon  to 
frame.  Some  of  these  latter  were  as  much  and  as  often  defeated  as 
any  one,  but  they  stayed  on,  and  worked  admirably  and  patiently  to 
the  end  they  had  in  view.  Madison,  Wilson,  Sherman,  Ellsworth, 
Gouvemeur  Morris,  Dickinson,  Charles  Pinckney,  Butledge,  King, 
Gorham,  were  aU  of  immense  usef  uhiess,  and  so  was  Randolph  in  some 
particulars.  Morris  was  plainly  a  great  draughtsman,  and  often 
bettered  enormously  the  form  of  other  members'  suggestions;  he  was 
not  infrequently  so  successful  that  the  Convention  and  even  the  mem- 
ber who  had  introduced  a  proposal  would  at  once  accept  his  modifica- 
tion. What  impresses  me  most  as  to  Madison  is  how  profoundly  he 
felt  the  necessity  of  creating  a  strong  government.  Probably  the 
most  surprising  thing  of  all  is  how  small  was  the  majority  believing  in 
letting  the  people  have  any  considerable  part  in  the  election  of  the 
government. 

On  September  8,  when  the  Convention  had  about  finished  this  review 
of  the  draft  presented  by  the  Committee  of  Detail,  they  appointed  by 
ballot  a  committee  of  five  to  revise  the  style  of  and  arrange  the  articles 
agreed  to,  and  Johnson,  Hamilton,  Gouvemeur  Morris,  Madison,  and 
King  were  selected.  They  did  not  complete  their  work  imtil  September 
12,  but  on  that  day  reported  a  revised  draft  upon  nearly  all  the  matter 
referred  to  them.  It  had  reached  their  hands  already  in  the  shape  of  a 
constitution,  and  no  longer  a  mere  set  of  resolutions  such  as  had  been 
earlier  referred  to  the  Committee  of  Detail  to  draft  a  constitution ;  but 
still  their  work  was  immense,  for  the  instrument  was  still  very  involved, 
with  many  clauses  piled  in  one  after  the  other,  sadly  out  of  place,  and  ' 
with  but  little  of  that  orderly  arrangement  which  such  an  instrument 
should  have.  They  transposed  clauses  very  largely,  bringing  them 
scientifically  under  appropriate  heads,  and  changed  the  style  of  the 
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instrument  to  its  present  shape,  in  which  the  good  English  and  the 
luddus  ordo  are  in  such  a  high  degree  conspicuous. 

It  is  well  known  that  Gouvemeur  Morris  did  this  work*  for  the 
committee ;  his  skill  as  a  draughtsman  was  recognized,  and  the  members 
of  the  committee  were  doubtless  glad  to  leave  it  to  such  able  hands. 
It  has  been  often  charged  that  he  took  advantage  of  his  position  to 
insert  turns  of  phrase  and  language  tending  to  the  establishment  of  a 
centralized  government  such  as  he  believed  in,  and  there  is  doubtless 
some  foundation  for  the  charge ;  but  it  may  be  doubted  whether  he  did 
more  in  this  way  than  most  men  would  do  in  the  like  position. 

When  this  report  from  the  Committee  on  Style  reached  the  Con- 
vention on  September  12,  they  went  over  the  instrument  once  more,  and 
quite  a  number  of  minor  amendments  were  made.  One  then  thought  of 
substance  was  that  in  regard  to  the  proportion  of  representation, 
changing  it  so  as  to  authorize  one  representative  for  every  thirty  thou- 
sand people.  Washington  thought  this  so  important  that,  when  putting 
the  question,  he  for  the  first  time  during  the  sittings  of  the  Convention 
addressed  the  body  and  urged  the  passage  of  the  amendment.  It  was 
then  immediately  approved  without  objection. 

One  other  amendment,  which  still  remains  of  substance,  was  also 
made  at  this  time,  and  that  was  the  insertion  in  the  amendment  clause 
of  the  proviso  that  no  State  should  without  its  consent  be  deprived  of 
its  equal  suffrage  in  the  Senate.  Sherman  first  suggested  this,  but  his 
motion  was  defeated  by  a  large  majority.  He  then  moved  to  strike  out 
the  whole  amendment  clause,  and  this  was  also  lost,  whereupon  mur- 
murs among  the  smaller  States  began  to  circulate  to  such  an  extent  that 
Gouvemeur  Morris  renewed  the  important  part  of  Sherman's  motion^ 
and  it  was  at  once  approved  without  the  dissent  of  any  one  in  the  form 
now  contained  in  the  Constitution. 

Finally,  when  the  whole  instrument  had  been  again  gone  over  and 
been  agreed  to  by  all  the  States  present  and  had  been  ordered  to  be 
engrossed,  Gouvemeur  Morris  devised  the  attestation  clause  in  its 
existing  form,  with  a  view  to  avoiding  the  scruples  of  those  who  were 
unwilling  to  append  their  names  to  the  Constitution,  as  it  might  seem 
to  be  giving  it  their  approval ;  he  proposed  that  they  should  sign  after 
the  words  *  *  done  in  convention  by  the  unanimous  consent  of  the  States 
present,"  etc.,  and  the  argument  was  that  this  was  not  an  approval  by 
the  members  of  the  Constitution  itself,  but  was  merely  an  attestation 
of  the  undoubted  fact  that  the  instrument  had  received  the  approval  of 
each  State  present.     Morris  had  this  plan  introduced  by  Franklin,  in 

•  Letter  of  Gouverneur  Morris  in  Sparks's  Gouvemeur  Morris,  iii.  323,  and  EHiot^  i 
506-607;  Letter  of  Madison  in  Elliot,  i.  507-508.  ' 
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order  to  increase  the  chances  of  its  success,  but  it  did  not  win  over 
Randolph  or  Mason  or  Gerry,  who  were  probably  largely  in  view  when 
it  was  devised,  and  some  members  disapproved  of  it  as  equivocal  and 
nncandid.  It  was,  however,  carried,  and  the  members  then  proceeded 
to  sign  the  Constitution  under  this  attesting  clause.  The  only  members 
present  who  refused  to  sign  were  Mason,  Randolph,  and  Gerry,  and  the 
members  who  did  sign  represented  twelve  different  States. 
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PREAMBLE. 


We  the  People  of  the  United  States,  in  Order  to  fonn  a  more  perfect  Union, 
establish  Justice,  insure  domestic  Tranquility,  provide  for  the  common  defence,  pro- 
mote the  general  Welfare,  and,  secure  the  Blessings  of  Liberty  to  ourselves  and  our 
Posterity,  do  ordain  and  establish  this  CoMSTnuTiON  for  the  United  States  of  America. 

Strictly  speaking,  the  preamble  originated  only  in  the  Committee  of 
Detail,  but  the  eariier  discussions  in  regard  to  the  purpose  and  nature 
of  the  intended  government  seem  also  to  have  had  some  influence  on  it. 
These  discussions,  moreover,  cannot  so  well  be  assigned  to  any  other 
portion  of  the  final  instrument,  and  they  are  consequently  reviewed 
here.     The  first  resolution  of  the  Virginia  plan  was  as  follows :  — 

^'Resolved,  that  the  Articles  of  Confederation  ought  to  be  so  corrected  and  en- 
larged as  to  accomplish  the  objects  proposed  by  their  institution;  namely,  'common 
defence,  security  of  liberty,  and  general  welfare.' " 

On  May  30,  on  Gouvemeur  Morris 's  suggestion,  Randolph  moved  to 
substitute  the  following  for  this  resolution :  — 

"  1.  That  a  union  of  the  states  merely  federal  will  not  accomplish  the  objects  pro- 
posed by  the  Articles  of  Confederation  —  namely,  common  defence,  security  of  liberty, 
and  general  welfare. 

"  2.  That  no  treaty  or  treaties  among  the  whole  or  part  of  the  states,  as  individual 
sovereignties,  would  be  sufficient. 

"  3.  That  a  national  government  ought  to  be  established,  consisting  of  a  9uprem*s 
legislative,  executive,  and  judiciary." 

The  third  resolution  of  this  substitute  was  on  motion  taken  up  alone, 
and  there  was  some  discussion  of  its  meaning.  Bead  moved  to  post- 
pone it  for  the  following :  — 

"  Resolved,  that  in  order  to  carry  into  execution  the  design  of  the  states  in  forming 
this  Convention,  and  to  accomplish  the  objects  proposed  by  the  Confederation,  a  more 
effective  government,  consisting  of  a  legislative,  executive,  and  judiciary,  ought  to  be 
established." 

The  committee  voted  against  this  proposed  amendment  and  in  favor 
of  the  third  resolution  in  the  substitute  offered  by  Randolph,  and  after 
this  date  went  on  with  the  consideration  of  the  other  resolutions  of 
the  Virginia  plan,  and  on  June  13  reported  to  the  Convention  the  nine* 
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teen  resolutions  which  it  had  agreed  upon  as  embodying  the  outline  of 
their  idea  of  the  intended  government.  As  has  been  seen,  the  first 
of  these  resolutions  provided  for  the  establishment  of  **  a  national 
government  .  .  .  consisting  of  a  supreme  legislative,  judiciary,  and 
executive.'*  Other  clauses  also  contained  language  which  some  mem- 
bers deprecated  strongly  as  indicating  too  great  a  departure  from  a 
federal  system,  while  the  language  used  by  many  members  during  the 
debates  indicated  the  same  tendency  possibly  more  strongly.  Some 
delegates,  especially  from  the  smaller  States,  were  much  alarmed  at 
this  as  well  as  at  the  evident  and  declared  intention  of  the  majority  of 
the  Convention  to  establish  representation  in  the  two  houses  of  Con- 
gress based  on  population.  These  delegates  were  determined  to  pre- 
serve at  least  some  portion  of  the  equality  of  the  States,  and  were 
strongly  opposed  to  so  great  a  departure  from  the  Articles  of  Cour 
federation  as  was  intended. 

In  consequence  of  all  this,  Paterson,  of  New  Jersey,  announced  on 
June  14,  the  day  after  the  report  from  the  committee  of  the  whole,  that 
it  was  the  wish  of  several  deputations,  particularly  of  that  from  his 
State,  to  prepare  a  purely  federal  plan,  and  asked  time  for  this  purpose. 
The  next  day  he  submitted  this  plan,  which  had  been  drafted*  by 
members  from  Connecticut,  New  York,  New  Jersey,  and  Delaware,  and 
Luther  Martin  of  Maryland.  It  was  comprised  in  nine  resolutions,  and 
the  general  drift  of  it  was  outlined  in  the  first  resolution,  that  **  the 
Articles  of  Confederation  ought  to  be  so  revised,  corrected  and 
enlarged,  as  to  render  the  federal  Constitution  adequate  to  the  exigen- 
cies of  government,  and  the  preservation  of  the  Union.  '* 

The  Paterson  or  New  Jersey  plan  being  referred  to  a  committee  of 
the  whole  and  the  Randolph  plan  recommitted,  the  members  entered 
upon  an  extended  debate  as  to  the  merits  of  the  two  plans  and  the  form 
-of  government  desirable  for  the  country.  In  this  discussion  many 
members  took  part,  the  widest  differences  of  opinion  were  expressed, 
and  considerable  temper  was  displayed.  Randolph  urged  that  what 
was  wanted  was  national  legislation  over  individuals,  Hamilton  spoke 
for  the  first  time,  and  introduced  a  series  of  eleven  resolutions  outlining 
a  highly  national  government.  Madison  argued  generally  in  favor  of 
the  Virginia  plan,  and  drew  illustrations  from  the  history  of  the 
Amphictyonic  and  Achaean  as  well  as  the  Helvetic,  Germanic,  and 
Belgic  confederacies.  He  urged  that  the  New  Jersey  plan  would  not 
prevent  those  violations  of  treaties  and  of  the  law  of  nations  which  the 
States  had  been  guilty  of  in  so  many  instances,  and  in  regard  to  which 

*  Luther  Martin's  Letter,  EUiot,  i.  349. 
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**  the  files  of  Congress,''  he  said,*  '*  contain  complaints,  already,  from 
almost  every  nation  with  which  treaties  have  been  formed. ' ' 

On  Jnne  18  Dickinson  moved  to  substitute  the  following  for  the 
first  resolution  of  the  New  Jersey  plan :  — '  *  That  the  Articles  of  Con- 
federation ought  to  be  revised  and  amended,  so  as  to  render  the  govern- 
ment of  the  United  States  adequate  to  the  exigencies,  the  preservation, 
and  the  prosperity  of  the  Union. ' '  But  this  was  defeated  f  by  six  noes 
to  four  ayes  on  June  19,  and  on  the  same  day  it  was  first  voted  to  post- 
pone the  first  resolution  of  the  New  Jersey  plan.  New  York  and  New 
Jersey  only  voting  no ;  and  then,  on  motion  of  King,  it  was  carried  by 
seven  States  to  three  (New  York,  New  Jersey,  and  Delaware)  that  the 
committee  of  the  whole  rise  and  report  that  they  do  not  agree  to  the 
propositions  of  Paterson,  and  that  they  report  again  the  resolutions 
offered  by  Randolph  heretofore  reported. 

The  Convention  then  proceeded  to  the  consideration  of  the  resolu- 
tions so  reported  by  the  committee  of  the  whole,  and  took  up  the  first 
resolution;  and  it  was  at  once  evident  that  the  advocates  of  a  strong 
central  government,  having  carried  their  main  point,  were  ready  to 
yield  to  the  other  side  to  some  extent.  Accordingly,  on  June  20,  a 
motion  of  Ellsworth  and  Gorham  to  drop  the  word  **  national  "  and 
insert  **  of  the  United  States  "  was  at  once  agreed  to  nem.  con.,  so  that 
the  clause  read  that  '^  the  government  of  the  United  States  ought  to 
consist, ' '  etc. :  and  a  similar  change  was  made  as  of  course  in  the  second 
resolution. 

The  Convention  then  went  on  with  the  other  resolutions,  referred 
them  all  later  to  the  Committee  of  Detail,  and  on  July  26  adjourned  to 
August  6,  in  order  to  give  that  conmaittee  time  to  prepare  a  draft  of  a 
constitution.  But  little  is  known  of  how  the  committee  worked  at  their 
task,  but  the  Randolph  draft  shows  that,  after  some  very  general 
observations,  he  wrote:  —  **A  preamble  seems  proper.  Not  for  the' 
purpose  of  designating  the  ends  of  government  and  human  politics. 
This  display  of  theory,  howsoever  proper  for  the  first  formation  of 
State  governments,  is  unfit  here,  since  we  are  not  working  on  the 
natural  rights  of  men  not  yet  gathered  into  society,  but  upon  those 
rights  modified  by  society  and  interwoven  with  what  we  call  the  rights 
of  States.  Nor  yet  is  it  proper  for  the  purpose  of  mutually  pledging 
the  faith  of  the  parties  for  the  observance  of  the  articles.  This  may 
be  done  more  solemnly  at  the  close  of  the  draft,  as  in  the  Confedera- 
tion. But  the  object  of  our  preamble  ought  to  be  briefly  to  declare 
that  the  present  federal  government  is  insufficient  to  the  general 

*  EUiot,  V.  207.  t  Ibid.,  v.  198:  200. 
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happiness ;  that  the  conviction  of  this  fact  gave  birth  to  this  Convention ; 
and  that  the  only  effectual  mode  which  they  can  devise  for  curing  this 
insufficiency  is  the  establishment  of  a  supreme  legislative,  executive, 
and  judiciary.  Let  it  be  next  declared  that  the  following  are  the  Con- 
stitution and  fundamentals  of  government  for  the  United  States." 

The  steps  by  which  the  preamble  grew  from  these  suggestions  are 
not  known,  but  on  August  6  the  Committee  of  Detail  reported  a  draft  of 
a  Constitution  beginning  as  follows :  — 

"  We,  the  people  of  the  states  of  New  Hampshire,  Massachusetts,  Rhode  Island 
and  Providence  Plantations,  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Dela- 
ware, Maryland,  Virginia,  North  Carolina,  South  Carolina,  and  Qeorgia,  do  ordain, 
declare,  and  establish,  the  foUowing  Constitution  for  the  government  of  ourselves  and 
our  poeterity:  — 

"^  Article  I.  The  style  of  this  government  shaU  be  '  The  United  States  of  America.' 
**  Article  n.  The  government  shall  consist  of  supreme  legislative,  executive,  and 
judicial  powers." 

This  preamble  and  these  two  articles  were  agreed  to  nem.  con.  on 
August  7,  and  were  later  referred,  in  the  same  form,  to  the  Committee 
on  Style.  That  committee  reported  the  preamble  on  September  12  as 
shortly  below.  They  had  omitted  the  names  of  the  separate  States,  as 
was  absolutely  necessary,  since  the  Constitution  provided  in  the  seventh 
article  that  it  should  go  into  effect  upon  the  ratifications  of  nine  States 
as  a  Constitution  for  the  said  nine  States.  They  had  also  inserted  a 
statement  as  to  the  purposes  aimed  at  in  establishing  the  Constitution, 
and  they  had  omitted  entirely  Articles  I.  and  II.  above :  — 

"  We,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect  union,  to 
establish  justice,  insure  domestic  tranquillity,  provide  for  the  common  defence,  promote 
the  general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves  and  our  posterity,  do 
ordain  and  establish  this  Constitution  for  the  United  States  of  America." 

On  September  13,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  word 
"  to  "  before  **  establish  justice  ^'  was  struck  out.* 


ARTICLE  I.,  SECTION  1. 
ARTICLE  I.,  SECTION  4,  CLAUSE  2. 

All  legrislative  Powers  herein  granted  shall  be  vested  in  a  Congress  of  the  United 
States,  which  shall  consist  of  a  Senate  and  House  of  Representatives. 

•         «««««««««««« 

The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting  «hall  be 
on  the  first  Monday  in  December,  unless  they  shall  by  Law  appoint  a  different  Day. 

•  Elliot,  i.  308. 
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The  third  of  the  Virginia  resolutions  read:  —  ^'  Resolved,  that  the 
national  legislature  ought  to  consist  of  two  branches,"  and  this  was 
agreed  to  on  May  31,  and  later  reported  from  the  committee  of  the 
whole.  On  June  20,  during  the  discussion  in  the  Convention  proper, 
Lansing  and  Sherman  moved  to  make  it  read,  *'  Resolved,  That  the 
powers  of  legislation  be  vested  in  the  United  States  in  Congress." 
The  purpose  of  this  motion  was  to  adhere  more  closely  to  the  existing 
Confederation,  and  it  was  offered  soon  after  the  Convention  had 
rejected  the  New  Jersey  plan,  and  decided  to  adhere  to  that  proposed 
by  the  Virginia  delegates.  Quite  a  debate  was  then  had  upon  the 
general  principles  of  the  two  plans,  and  Lansing's  motion  was  defeated. 
The  word  **  national  "  having  been  struck  out  as  of  course  in  accord- 
ance with  the  prior  vote  on  the  first  resolution,  the  clause  was 
adopted*  in  the  following  form  by  the  votes  of  seven  States  to 
three:  —  ^^  Resolved,  That  the  legislature  ought  to  consist  of  two 
branches. ' ' 

This  resolution  went  accordingly  to  the  Committee  of  Detail,  and 
in  carrying  it  out  Randolph  wrote  in  his  committee  draft,  * '  The  Legis- 
lative shall  consist  of  two  branches,  viz. :  (a)  a  house  of  delegates,  and 
(6)  a  senate,  which  together  shall  be  called  *  the  legislature  of  the 
United  States  of  America. '  ' '  The  clause  reported  by  the  committee  in 
the  draft  of  August  6  was  as  follows :  — 

"  Article  III.  The  legislative  power  shall  be  vested  in  a  Congress,  to  consist  of  two 
separate  and  distinct  bodies  of  men,  a  House  of  Bepresentatives  and  a  Senate ;  each  of 
which  shall  in  all  cases  have  a  negative  on  the  other.  The  legislature  shall  meet  on  the 
first  Monday  in  December  in  every  year." 

When  this  clause  came  before  the  Conventibn,  on  August  7,  there 
was  some  discussion  upon  the  provision  as  to  the  Houses  having  a 
negative  on  one  another,  and  the  words  were  finally  struck  out  upon 
the  ground  that  the  right  was  sufficiently  clear  without  them.  The 
time  of  meeting  was  also  discussed,  some  objecting  to  fixing  it  at  all 
in  the  Constitution  and  some  preferring  to  fix  May.  Bandolph  moved 
to  insert  the  words  **  unless  a  different  day  shall  be  appointed  by  law," 
and  Rutledge  thought  there  should  be  a  requirement  for  a  meeting 
*  *  once  at  least  in  every  year. ' '  These  proposals  were  approved,  and 
the  clause  as  amended  was  then  approved  f  nem.  con.  as  follows :  — 

"  The  legislative  power  shall  be  vested  in  a  Congress,  to  consist  of  two  separate 
and  distinct  bodies  of  men,  a  House  of  Representatives  and  a  Senate.  The  legislature 
shall  meet  at  least  once  in  every  year;  and  such  meeting  shall  be  on  the  first  Monday 
in  December,  unless  a  different  day  shall  be  appointed  by  law." 
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The  Committee  on  Style  changed  both  the  language  and  arrange- 
ment of  this  clause  in  several  minor  particulars,  and  reported  its  gist 
as  Article  I.,  Section  1,  and  Article  I.,  Section  4,  Clause  2,  as  follows :  — 


ii 


Article  I.,  Section  1.  All  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and  House  of  Bepre- 
sentatives." 

"  Section  4.  .  .  .  The  Congress  shall  assemble  at  least  once  in  every  year;  and 
such  meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  law 
appoint  a  different  day." 


ARTICLE   I.,   SECTION   2,   CLAUSES   1    AND  2. 

The  House  of  Kepresentatives  shall  be  composed  of  Members  chosen  every  second 
Year  by  the  People  of  the  several  States,  and  the  Electors  in  each  State  shall  have  the 
Qualifications  requisite  for  Electors  of  the  most  numerous  Branch  of  the  State 
Legislature. 

No  Person  shall  be  a  Eepresentative  who  shall  not  have  attained  to  the  Age  of 
twenty-five  Years,  and  been  seven  Years  a  Citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  be  an  Inhabitant  of  that  State  in  which  he  shall  be  chosen. 

The  fourth  resolution  of  the  Virginia  plan  was  as  follows :  — 

**  Resolved,  that  the  members  of  the  first  branch  of  the  national  legislature  ought 
to  be  elected  by  the  people  of  the  several  states,  every  for  the  term  of  ; 

to  be  of  the  age  of  years  at  least;  to  receive  liberal  stipends,  by  which  they 

may  be  compensated  for  the  devotion  of  their  time  to  the  public  service ;  to  be  ineligible 
to  any  office  established  by  a  particular  state,  or  under  the  authority  of  the  United 
States,  except  those  peculiarly  belonging  to  the  functions  of  the  first  branch,  during 
the  term  of  service,  and  for  the  space  of  after  its  expiration;  to  be  incapable 

of  reelection  for  the  space  of  after  the  expiration  of  their  term  of  service,  and 

to  be  subject  to  recall." 

The  first  clause,  **  that  the  members  of  the  first  branch  of  the 
national  legislature  ought  to  be  elected  by  the  people  of  the  several 
states/'  being  taken  up  on  May  31,  Sherman  and  Gerry  opposed  the 
election  by  the  people,  and  Butler  thought  it  an  impracticable  mode, 
while  Mason,  Wilson,  and  Madison  advocated  it,  the  first  named  saying 
that  it  was  to  be  the  grand  depository  of  the  democratic  principle  of 
government,  —  so  to  speak,  *  *  our  House  of  Commons. ' '  This  part  of 
the  resolution  was  agreed  to  on  May  31,  and  the  balance  postponed  as 
entering  too  much  into  detail  for  general  propositions. 

On  June  6,  according  to  previous  notice,  Charles  Pinekney  moved 
'*  that  the  first  branch  be  elected  by  the  State  legislatures  and  not  by 
the  people,*'  and  there  was  again  quite  a  debate  upon  the  subject. 
Rutledge,  Sherman,  and  Charles  Cotesworth  Pinekney  supported  the 
motion,  while  Wilson,  Mason,  Madison,  Dickinson,  and  Pierce  were 
against  it.  Gerry  thought  the  people  should  nominate  certain  persons 
in  certain  districts,  and  that  the  legislatures  should  make  the  appoint- 
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ment.  Dickinson  and  Pierce  thought  it  essential  that  one  branch 
should  be  appointed  by  the  people.  The  motion  was  defeated  by  eight 
noes  to  three  ayes. 

On  June  12  the  blank  for  the  term  of  members  of  the  first  branch 
was  filled  with  ' '  three, ' '  after  * '  one  ' '  and  * '  two  ' '  had  been  also  sug- 
gested. Madison  thought  that  three  years  would  be  by  no  means  too 
long  a  term,  while  Gerry  insisted  that  the  people  of  New  England  would 
never  give  up  annual  elections.     Next  the  words  * '  to  be  of  years 

at  least ''  were  struck  out,  and  further  alterations  were  made  of  the 
remaining  parts  of  the  resolution;  but  these  go  to  other  parts  of  the 
Constitution  and  do  not  concern  us  here.  The  only  portions  having 
reference  to  the  clauses  of  the  Constitution  now  under  consideration 
were  therefore  reported  by  the  committee  of  the  whole  in  the  following 
form :  —  * '  That  the  members  of  the  first  branch  of  the  national  legis- 
lature ought  to  be  elected  by  the  people  of  the  several  States  for  the 
term  of  three  years."  This  was  considered  by  the  House  proper  on 
June  21,  and  an  effort  was  again  made  to  do  away  with  the  election  by 
the  people,  and  to  choose  the  members  more  or  less  with  the  aid  of  the 
legislatures.  Charles  Cotesworth  Pinckney  moved  that  the  members 
**  should  be  elected  in  such  manner  as  the  legislature  of  each  State 
should  direct, ' '  and  there  was  some  debate  upon  the  motion,  but  it  was 
defeated,  and  the  Convention  adhered  by  nine  votes  to  one  to  the  election 
by  the  people. 

Another  amendment  made  at  this  stage  inserted  the  two-year  term,* 
and,  on  motion  of  Mason,  the  clause  was  also  amended  f  to  require 
members  *  *  to  be  of  the  age  of  twenty-five  years  at  least. ' ' 

The  portions  of  the  clause  which  have  reference  to  the  part  of  the 
Constitution  now  under  consideration  were  therefore  referred  to  the 
Committee  of  Detail  in  the  following  form :  t- 

"  III.  Resolved,  That  the  members  of  the  first  branch  of  the  legislature  ought  to 
be  elected  by  the  people  of  the  several  states  for  the  term  of  two  years :  ...  to  be  of  the 
age  of  twenty-five  years  at  least  .  .  ." 

There  was  also  referred  to  them  a  clause  directing  them  to  receive 
clauses  requiring  certain  qualifications  of  property  and  citizenship  for 
the  executive,  the  judiciary,  and  the  members  of  both  branches  of  the 
legislature. 

Randolph's  committee  draft  was  in  the  main  merely  a  carrying  out 
of  the  provisions  contained  in  the  resolution  referred  to  the  Committee 
of  Detail,  but  as  to  the  qualifications  of  delegates  he  wrote  at  one  time 
a  query  on  the  margin  '*  if  a  certain  term  of  residence,  and  a  certain 
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quantity  of  landed  property  ought  not  to  be  made  by  the  Convention 
further  qualifications. ' '  This  was,  however,  later  cancelled.  He  wrote 
also  at  one  time  a  provision  that  ^'  the  qualifications  of  electors  shall 
be  the  same  throughout  the  States,  viz. :  —  citizenship  manhood,  sanity 
of  mind,  previous  residence  for  one  year,  or  possession  of  real  property 
within  the  State  for  the  whole  of  one  year,  or  inrolment  in  the  militia 
for  the  whole  of  a  year."  He  later,  however,  cancelled  all  of  these 
qualifications,  unless  the  two  first,  as '  *  not  justified  by  the  resolutions, ' ' 
and  changed  the  rest  of  the  provision  to  read,  '^  the  qualifications  of 
electors  shall  be  the  same  with  that  in  the  particular  States,  unless  the 
legislature  shall  hereafter  direct  some  uniform  qualification  to  prevail 
through  the  States. ' ' 

The  Committee  of  Detail  reported  as  follows :  — 

^  Article  IV.,  Section  1.  The  members  of  the  House  of  Bepresentatives  shall  be 
chosen  every  second  year,  by  the  people  of  the  several  states  comprehended  within  this 
Union.  The  qualifications  of  the  electors  shall  be  the  same,  from  time  to  time,  as 
those  of  the  electors  in  the  several  states,  of  the  most  numerous  branch  of  their  own 
legislatures. 

*'  SEcnoN  2.  Every  member  of  the  House  of  Representatives  shall  be  of  the  age  of 
twenty-five  years  at  least;  shall  have  been  a  citizen  in  the  United  States  for  at  least 
three  years  before  his  election ;  and  shall  be,  at  the  time  of  his  election,  a  resident  of 
the  state  in  which  he  shall  be  chosen." 

When  this  subject  came  up  before  the  Convention  on  August  7, 
(Jouvemeur  Morris  moved  to  amend  the  first  section  by  striking  out 
that  portion  relating  to  the  qualifications  of  electors  with  the  view  of 
inserting  a  provision  to  confine  the  suffrage  to  freeholders,  but  after 
some  discussion  the  motion  was  lost.  Gouvemeur  Morris  and  Dickinson 
supported  it  on  the  ground  that  it  would  keep  out  the  dangerous 
influence  of  multitudes ;  while  Williamson,  Wilson,  Ellsworth,  Mason, 
Butler,  and  Franklin  opposed  it  on  the  ground  that  it  was  a  subject  on 
which  the  people  were  jealous,  and  it  would  not  be  well  to  excite  their 
jealousies  by  depriving  some  of  them  of  the  vote  as  to  federal  officers 
when  the  same  citizens  have  the  right  to  vote  in  the  States.  Franklin 
urged  the  importance  of  maintaining  the  public  spirit  of  the  common 
people.  The  second  section  was  amended,  on  the  motion  of  Mason,  by 
inserting  **  seven  "  instead  of  **  three  ''  in  the  requirement  of  citizen- 
ship of  the  United  States,  and  was  also  amended  in  some  verbal  matters, 
and  the  two  clauses  left  to  read  as  follows :  *  — 

*' Article  IV.,  Section  1.  The  members  of  the  House  of  Bepresentatives  shall  be 
chosen  every  second  year,  by  the  people  of  the  several  states  comprehended  within  the 
Uikion.  The  qualifications  of  the  electors  shall  be  the  same,  from  time  to  time,  as 
those  of  the  electors  in  the  several  states,  of  the  most  numerous  branch  of  their  own 
logislatuies. 
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'^  Section  2.  Every  member  of  the  House  of  Representatives  shall  be  of  the  age  of 
twenty-five  years  at  least;  shall  have  been  a  citizen  of  the  United  States  for  at  least 
seven  years  before  his  election ;  and  shall  be,  at  the  time  of  his  election,  an  inhabitant 
of  the  state  in  which  he  shall  be  chosen." 

On  August  13  the  Convention  reconsidered  the  second  section  above, 
and  Wilson  and  Randolph  moved  to  insert  **  four  "  instead  of  *'  seven  " 
as  the  requirement  of  citizenship,  and  there  was  quite  a  debate  as  to  the 
advisability  of  admitting  foreigners.  Madison  and  Hamilton  urged 
the  importance  of  their  easy  admission,  but  Gerry,  Williamson,  Butler, 
Rutledge,  Sherman,  and  Charles  Pinckney  were  all  against  it.  Wilson 's 
motion  for  four  years  was  lost,  as  were  also  motions  for  five  and  for 
nine  years.  A  motion  of  Gouvemeur  Morris  to  add  to  the  clause  a 
proviso  that  the  limitation  of  seven  years  should  not  affect  the  rights 
of  any  one  now  a  citizen  was  also  lost  by  six  noes  to  five  ayes,  and  the 
article  was  then  agreed  to  *  nem,  con. 

There  had  been  some  debate  in  the  Convention  on  August  9  on  the 
question  of  fixing  the  period  of  citizenship  to  be  required  of  Senators 
(see  Article  I.,  Section  3,  Clauses  1-3),  and  members  had  differed 
widely.  Some  were  in  favor  of  a  period  as  short  as  four  years,  while 
others  advocated  fourteen,  and  were  strongly  opposed  to  the  easy 
admission  of  foreigners.  In  this  discussion  Wilson  had  spoken  of  the 
curious  position  he  might  be  put  in,  of  aiding  to  draw  a  constitution  and 
yet  being  incapable  of  holding  ofiice  under  it. 

These  clauses  were  later  referred  to  the  Committee  on  Style,  and 
they  reported  them,  with  minor  alterations,  as  follows :  — 

^'  Section  2.  The  House  of  Representatives  shall  be  composed  of  members  chosen 
every  second  year  by  the  people  of  the  several  states,  and  the  electors  in  each  state  shall 
have  the  qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the  state 
legislature. 

^^  No  person  shall  be  a  representative  who  shall  not  have  attained  to  the  age  of 
twenty-five  years,  and  been  seven  years  a  citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen." 


ARTICLE  I.,  SECTION  2,  CLAUSE  3. 

Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several  Stated 
which  may  be  included  within  this  Union,  according  to  their  respective  Numbers,  which 
shall  be  determined  by  adding  to  the  whole  Number  of  Free  persons,  including  those 
bound  to  Service  for  a  Term  of  Years,  and  excluding  Indians  not  taxed,  three  fifths  of 
all  other  Persons.  The  actual  Enumeration  shall  be  made  within  three  Years  after  the 
first  Meeting  of  the  Congress  of  the  United  States,  and  within  every  subsequent  Term 
of  ten  Years,  in  such  Manner  as  they  shall  by  Law  direct.  The  Number  of  Repre- 
sentatives shall  not  exceed  one  for  every  thirty  Thousand,  but  each  State  shall  have  at 
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Least  one  Bepresentative;  and  until  such  enumeration  shall  be  made,  the  State  of  New 
Hampshire  shall  be  entitled  to  chuse  three,  Massachusetts  eight,  Rhode  Island  and 
Providence  Plantations  one,  Connecticut  five,  New  York  six,  New  Jersey  four,  Penn- 
sylvania eight,  Delaware  one,  Maryland  six,  Virginia  ten,  North  Carolina  five.  South 
Carolina  five,  and  (Georgia  three. 

The  second  resolution  of  the  Virginia  plan  was  as  follows :  — 

*'  Resolved,  therefore,  that  the  rights  of  suffrage  in  the  national  legislature  ought 
to  be  proportioned  to  the  quotas  of  contribution,  or  to  the  number  of  free  inhabitants, 
as  the  one  or  the  other  rule  may  seem  best  in  different  cases." 

When  this  resolution  was  considered  on  May  30,  various  modifica- 
tions were  suggested,  as  quoted  below,  but  the  whole  subject  was  post- 
poned on  Bead's  reminding  the  committee  that  the  deputies  from 
Delaware  were  restrained  by  their  commission  from  assenting  to  any 
change  of  the  rule  of  suffrage :  — 

^  That  the  rights  of  suffrage  in  the  national  legislature  ought  to  be  proportioned . 
to  the  number  of  free  inhabitants." 

'*  That  the  rights  of  suffrage  in  the  national  legislature  ought  to  be  proportioned 
and  not  according  to  the  present  system." 

"  That  the  rights  of  suffrage  in  the  national  legislature  ought  not  to  be  according 
to  the  present  system." 

"  That  the  equality  of  suffrage  established  by  the  Articles  of  Confederation  ought 
not  to  prevail  in  the  national  legislature ;  and  that  an  equitable  ratio  of  representation 
oug^t  to  be  substituted." 

Long  before  any  vote  was  taken  upon  the  question  of  representation 
the  smaller  States  knew  that  the  larger  ones  meant  to  deprive  them  of 
their  equality  of  representation,  and  they  were  determined  to  contend 
bitterly  against  this.     Bedford  referred  *  to  the  evident  intention  of 
the  large  States  on  June  8,  and  on  the  same  day  Charles  Pinekney  and 
Rutledge  moved  an  amendment  to  the  fourth  resolution,  looking  to 
proportional  representation  in  the  first  branch  of  the  national  legis- 
lature.    Their  motion  was  that  the  States  be  divided  into  three  classes, 
in  accordance  with  their  *  *  comparative  importance, ' '  and  that  the  first 
class  should  have  three  members,  the  second  two,  and  the  third  one. 
For  some  days  prior  to  this  other  subjects  had  been  under  considera- 
tion, but  on  June  9  Paterson  moved  that  the  committee  resume  the 
clause  relating  to  the  right  of  suffrage  in  the  national  legislature. 
Brearly  seconded  him,  but  regretted  that  the  question  was  raised.     He 
urged  that   proportional   representation   would   destroy   the   smaller 
States,  and  that  the  consequence  would  be  that  Massachusetts,  Pennsyl- 
vania, and  Virginia  would  carry  everything  before  them.    He  expressed 
himself  as  astonished  and  alarmed  at  the  proposal.     He  could  not  say, 
on  the  other  hand,  that  it  was  fair  that  Georgia  should  have  an  equal 
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vote  with  Virginia,  and  thought  there  was  only  one  remedy  for  this,  and 
that  was  to  erase  the  existing  boundaries  and  make  a  new  partition  of 
the  whole  country  into  thirteen  equal  parts.  Paterson  was  also 
strongly  opposed  to  proportional  representation,  and  ended  by  saying 
that  he  would  rather  submit  to  a  monarch  or  a  despot  than  to  con- 
federate on  such  a  plan.  Wilson  answered  that  if  the  small  States 
would  not  confederate  on  this  plan,  the  large  ones  would  not  confederate 
on  any  other,  and  expressed  the  hope  that,  if  the  confederacy  should 
be  dissolved,  the  majority,  or  even  a  minority,  of  the  States  would  unite 
for  their  safety. 

The  debate  was  continued  on  June  11,  and  at  the  opening  of  the 
session  on  that  day  Sherman  made  the  important  suggestion  that ' '  the 
proportion  of  suffrage  in  the  first  branch  should  be  according  to  the 
respective  numbers  of  free  inhabitants,  and  that  in  the  second  branch, 
or  Senate,  each  state  should  have  one  vote,  and  no  more. ' '  He  did  not 
then  make  any  motion  to  this  effect,  but  his  argument  was  that,  as  the 
States  would  remain  possessed  of  certain  individual  rights,  each  one 
ought  to  be  able  to  protect  itself,  or  a  few  large  States  would  rule  the 
rest.  Butledge  next  proposed  that  the  proportion  of  suffrage  in  the 
first  branch  should  be  according  to  the  quotas  of  contribution,  but  he, 
also,  made  no  motion,  and  King  and  Wilson  then  moved,  in  order  to 
bring  the  question  to  a  point,  that  '*  the  right  of  suffrage  in  the  first 
branch  of  the  national  legislature  ought  not  to  be  according  to  the  rule 
established  in  the  Articles  of  Confederation,  but  according  to  some 
equitable  ratio  of  representation,'*  and  this  was  carried  by  seven  ayes 
to  three  noes,  after  but  little  more  debate  and  after  Franklin  had  inter- 
posed with  a  temperate  speech  intended  to  quiet  the  evident  excitement 
of  members  and  to  stop  the  threatening  deadlock. 

Butledge  next  moved  *  to  add  to  the  above ' '  equitable  ratio  of  repre- 
sentation '*  the  words  *'  according  to  the  quotas  of  contribution,**  but 
this  was  postponed  so  as  to  add  instead,  on  motion  of  Wilson  and 
Charles  Pinckney,  the  words  '*  in  proportion  to  the  whole  number  of 
white  and  other  free  citizens,  and  inhabitants  of  every  age,  sex,  and 
condition,  including  those  bound  to  servitude  for  a  term  of  years,  and 
three-fifths  of  all  other  persons  not  comprehended  in  the  foregoing 
description,  except  Indians  not  paying  taxes,  in  each  state.  *  *  This  was 
taken  from  the  rule  in  the  act  of  Congress,  agreed  to  by  eleven  States, 
for  apportioning  quotas  of  revenue,  and  it  was  carried  by  nine  votes  to 
two,  after  a  word  of  objection  by  Gerry,  who  thought  that  blacks  in  the 
South  should  no  more  be  counted  than  cattle  in  the  North. 

•  Elliot,  V.  181. 
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It  has  been  already  said  that,  early  on  June  11,  Sherman  had  pro- 
posed that  the  proportion  of  suffrage  in  the  first  branch  should  be 
according  to  the  respective  numbers  of  free  inhabitants,  and  that  in  the 
second  branch,  or  Senate,  each  State  should  have  one  vote.  He  did  not 
then  make  any  motion  to  this  effect,  but  later  in  the  same  day,  after  the 
Convention  had  passed  the  resolutions  just  detailed  in  favor  of  propor- 
tional representation  in  the  first  branch,  he  and  Ellsworth  moved  that 
a  question  be  taken  whether  in  the  second  branch  of  the  national  legis- 
lature each  State  have  a  vote,  but  the  proposition  was  lost  by  five  to  six. 
And  then  Wilson  and  Hamilton  moved  the  following :  — ' '  That  the 
right  of  suffrage  in  the  second  branch  of  the  national  Legislature  ought 
to  be  according  to  the  rule  established  for  the  first,"  and  this  was 
carried  by  the  same  six  to  five.* 

The  second  resolution  of  the  Virginia  plan  had  now  been  altered  in 
committee  of  the  whole  so  as  to  read  as  follows :  — 

"  7.  Resolved,  That  the  rights  of  suffrage  in  the  first  branch  of  the  nationttl  legis- 
lature ou^ht  not  to  be  according  to  the  rule  established  in  the  Articles  of  Confedera- 
tion, but  according  to  some  equitable  ratio  of  representation;  namely,  in  proportion 
to  the  whole  number  of  white  and  other  free  citizens  and  inhabitants  of  every  age,  sex, 
and  condition,  including  those  bound  to  servitude  for  a  term  of  years,  and  three-fifths 
of  aU  other  persons,  not  comprehended  in  the  foregoing  description,  except  Indians  not 
paying  taxes  in  each  state. 

^  S.  Resolved,  That  the  right  of  suffrage  in  the  second  branch  of  the  national  legia- 
latore  ought  to  be  according  to  the  rule  established  for  the  first." 

In  this  form  these  resolutions  were  reported  from  the  committee  to 
the  Convention  on  June  13,  after  they  had  gone  over  all  th^  Virginia 
resolutions  and  developed  them  into  nineteen  general  propositions.  A 
few  days  later  Paterson  introduced  into  the  Convention  what  has  been 
generally  known  as  the  New  Jersey  plan,  having  in  view  a  purely 
federal  government ;  but  the  committee  of  the  whole,  to  which  this  was 
referred,  disapproved  it,  and,  on  June  19,  reported  their  preference  for 
the  resolutions  already  agreed  upon,  after  some  considerable  discussion 
of  the  desirability  of  a  national  or  purely  federal  system. 

During  these  debates,  as  well  as  those  following  for  a  few  days 
afterwards,  it  appeared  several  times  very  plainly  that  the  matter 
uppermost  in  the  minds  of  many  members  was  the  vital  question  of  the 
basis  of  representation,  and  some  motions  were  made  to  take  it  up  and 
postpone  the  matter  in  hand.  Finally,  on  June  27,  a  motion  to  this 
effect  was  agreed  to,  and  the  Convention  took  up  the  seventh  and  eighth 
resolutions  above  quoted,  and  entered  at  once  on  what  turned  out  to  be 
its  hardest-fought  battle.  Approximately  one-half  of  the  States  — 
mainly  the  smaller  ones  —  contended  strenuously  that  the  States  only 

♦  Elliot,  V.  178,  181,  182. 
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should  be  represented  in  both  branches  of  Congress,  while  the  other 
half  contended  as  earnestly  for  a  representation  in  both  branches  pro- 
portionate to  population.  The  intricacies  of  this  contest  will  be  difficult 
to  follow.  It  came  very  near  to  breaking  up  the  Convention,  and  a  vast 
deal  of  bad  blood  was  generated.  As  the  contest  went  on,  the  com- 
promise finally  adopted  unfolded  itself  step  by  step  by  dint  of  refer- 
ences to  committees  and  re-references :  and  it  is  also  worthy  of  note  that 
the  members  began  to  see  that  the  real  contest  in  their  body  was  not  so 
much  between  the  small  States  and  the  large  as  between  the  Southern 
States  and  the  Northern. 

The  debate  was  started  on  a  motion  to  agree  to  the  first  part  of  the 
seventh  resolution,  declaring  that  the  suffrage  in  the  first  branch  ought 
not  to  be  according  to  the  rule  established  in  the  Articles  of  Confedera- 
tion, but  according  to  some  equitable  ratio  of  representation:  and 
Luther  Martin  then  made  his  well-known,  long,  two-days'  speech. 
Another  motion  was  made  to  strike  out  the  word  *  *  not ' '  and  the 
already-suggested  plan  of  a  new  partition  among  the  States  of  the  total 
territory  of  the  country  (with  a  view  to  equalizing  the  States)  was 
again  referred  to.  Near  the  end  of  the  second  day's  discussion 
Franklin  spoke,  and,  referring  to  the  great  differences  in  the  body  and 
the  little  progress  made  in  four  or  five  weeks,  proposed  that  they  should 
open  the  daily  session  with  prayer,  but  the  proposal  did  not  reach  a 
vote.  The  next  morning  (June  29)  Johnson  opened  the  session  in  a 
short  speech  in  which  he  proposed,  as  a  basis  of  compromise,  that,  as 
the  States  are  to  continue  to  exist,  and  ought  to  be  provided  with  some 
power  of  self-defence,  the  people  should  be  represented  in  one  branch 
and  the  States  in  the  other.  The  discussion  continued  some  time  longer, 
however,  and  the  speeches  showed  the  earnestness  and  anxiety  of  the 
members.  Gorham,  Ellsworth,  Bead,  Madison,  Hamilton,  and  others 
took  a  part.  The  first  vote  taken  was  on  the  motion  to  strike  out  the 
word  *  *  not, ' '  and  it  was  lost  *  by  four  to  six ;  and  then  the  motion  was 
carried,  by  six  to  four,  to  agree  to  the  clause  as  reported :  — 

"  Resolved,  That  the  rights  of  sufPrage  in  the  first  branch  of  the  legislature  of  the 
United  States  ought  not  to  be  according  to  the  rule  established  in  the  Articles  of  Con- 
federation, but  according  to  some  equitable  ratio  of  representation." 

It  was  then  at  once  moved  to  postpone  the  balance  of  the  seventh 
resolution,  and  take  up  the  eighth,  and  this  was  carried  by  nine  to  two. 
Ellsworth  next  moved  to  amend  the  eighth  resolution  so  as  to  read :  — 
*'  That  in  the  second  branch  of  the  legislature  of  the  United  States 

each  state  shall  have  an  equal  vote."     He  expressed  his  satisfaction 

» «■  ■■■■■■  ■  '  ■     ■ 
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with  the  vote  just  taken,  and  hoped  that  it  might  become  a  gronnd  of 
compromise  with  regard  to  the  second  branch;  but  the  debate,  which 
continued  for  the  balance  of  that  day  and  the  whole  of  the  next,  still 
showed  much  heat.  The  members  from  the  smaller  States  would  not 
yield  an  inch,  and  matters  grev/  so  serious  that  Wilson  suggested  the 
possibility  of  allowing  one  Senator  for  each  one  hundred  thousand  of 
population,  with  a  provision  that  each  State  should  have  one  member 
at  least.  Franklin  suggested  to  compose  the  Senate  of  the  same  num- 
ber of  members  from  each  State,  but  that  in  certain  cases  each  State  *s 
delegation  should  only  have  a  vote  in  proportion  to  the  sums  their  State 
should  contribute  to  the  treasury.  Madison  was  willing  to  consent  to 
the  suggestion  of  Wilson  on  condition  that  a  due  independence  should 
be  given  to  the  Senate  and  it  should  not  be  made  merely  a  second  edition 
of  Congress :  he  knew  the  faults  of  Congress  too  well,  he  said.  Bedford 
contended  still  that  there  was  no  middle  way,  and  threw  out  that  in  the 
event  of  the  failure  of  agreement,  the  large  States  would  not  dare  to 
dissolve  the  Confederation,  and  if  they  did,  some  foreign  power  would 
take  the  smaller  States  by  the  hand.  On  July  2  the  motion  came  to  a 
vote,  and  was  lost  by  an  even  vote. 

This  left  them,  as  Sherman  said,  at  a  full  stop ;  and  they  were  prob- 
ably nearer  to  breaking  up  on  this  day  than  at  any  time.  Charles 
Pinckney  proposed  as  a  compromise  that  the  States  be  divided  into 
classes,  with  an  apportionment  of  Senators  among  them;  and  Charles 
Cotesworth  Pinckney  to  some  extent  approved  the  suggestion,  but  pre- 
ferred the  plan  of  Franklin  mentioned  shortly  above.  He  ended  by 
proposing  that  a  committee  be  appointed  to  devise  and  report  some 
compromise,  and,  after  some  discussion,  this  plan  was  carried,  and  a 
committee  of  one  member  from  each  State  was  appointed  by  ballot. 
Gerry,  Ellsworth,  Yates,  Paterson,  Franklin,  Bedford,  Martin,  Mason, 
Davy,  Rutledge,  and  Baldwin  were  appointed. 

Madison  wrote,*  many  years  later,  that  at  about  this  time  indica- 
tions were  manifest  that  sundry  members  from  large  States  were 
relaxing  in  their  determination,  and  that  some  ground  of  compromise 
was  already  contemplated  such  as  finally  took  place.  The  committee 
held  its  sessions  between  July  2  and  5.  Sherman,  who  attended  its 
meetings  in  place  of  Ellsworth,  who  was  sick,  proposed  that  they  should 
report  to  the  following  effect :  —  *  *  That  each  state  should  have  an 
equal  vote  in  the  second  branch,  provided  that  no  decision  therein 
should  prevail  unless  the  majority  of  States  concurring  should  also  com- 
prise a  majority  of  the  inhabitants  of  the  United  States. ' '     This  pro- 
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posal  was  based  on  a  similar  proposal  made  in  the  debates  on  the 
Articles  of  Confederation.  Finally  Franklin  made  the  proposal  which 
was  reported.  It  was  barely  acquiesced  in  by  the  States  opposed  to  an 
equality  in  the  second  branch,  and  was  considered  by  those  who  sup- 
ported this  equality  as  a  gaining  of  their  point.  The  report  from  the 
committee  *  was  as  follows :  — 

^'  That  the  subsequent  propositions  be  recommended  to  the  Convention  on  condi- 
tion that  both  shall  be  generally  adopted. 

'^  1.  That,  in  the  first  branch  of  the  legislature,  each  of  the  states  now  in  the  Union 
shall  be  allowed  one  member  for  every  forty  thousand  inhabitants,  of  the  description 
reported  in  the  seventh  resolution  of  the  Conmiittee  of  the  whole  House:  that  each 
state  not  containing  that  number  shall  be  allowed  one  member :  that  all  bills  for  raising 
or  appropriating  money,  and  for  fixing  the  salaries  of  the  officers  of  the  government  of 
the  United  States,  shall  originate  in  the  first  branch  of  the  legislature,  and  shall  not  be 
altered  or  amended  by  the  second  branch :  and  that  no  money  shall  be  drawn  from  the 
public  treasury  but  in  pursuance  of  appropriations  to  be  originated  in  the  first  branch. 

*^  2.  That,  in  the  second  branch,  each  state  shall  have  an  equal  vote." 

This  proposal  met  with  a  good  deal  of  opposition,  and  members  were 
still  strenuous  in  maintaining  their  respective  views.  Gouvemeur 
Morris  said  that  the  country  was  certainly  destined  to  be  in  some  way 
united,  and  that  if  persuasion  does  not  unite  it,  the  sword  will.  A 
proposition  was  made  by  Rutledge  to  fix  the  suffrages  by  the  sums  the 
inhabitants  of  each  State  pay  towards  the  general  revenue,  and  that  an 
apportionment  should  be  made  every  few  years,  the  number  at  present 
for  each  State  to  be  now  fixed.  This  was  lost,  but  the  next  day  (July 
6)  Gouvemeur  Morris  moved  to  commit  so  much  of  the  report  as  fixed 
one  member  for  every  forty  thousand  inhabitants,  with  the  view  that 
the  conmiittee  might  now  fix  the  numbers  for  the  first  legislature,  and 
that  the  legislatui'e  might  be  authorized  to  make  changes  hereafter. 
After  some  short  debate  the  motion  was  carried,  and  Gouvemeur 
Morris,  Gorham,  Randolph,  Rutledge,  and  King  were  appointed  by 
ballot.  The  House  then,  after  considerable  discussion  and  some  con- 
trary decisions,  voted  to  approve  the  second  portion  of  the  first  clause 
of  the  first  conmiittee  *s  report  in  regard  to  the  origin  of  bills  for  raising 
money  and  so  forth. 

The  members  from  the  small  States  maintained  that  the  provision 
as  to  money  bills  was  a  material  concession  on  their  part,  as  such  bills 
were  put  so  completely  in  the  control  of  the  body  based  on  proportional 
suffrage.  Madison  writes  f  that  Mason,  Gerry,  and  some  other  mem- 
bers from  large  States  set  great  store  by  this  provision,  and  the 
members  from  the  small  States  and  some  others  who  wanted  a  strong 
government  availed  themselves  of  this  predilection  to  secure  provisions 
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favoring  the  small  States  and  in  favor  of  a  strong  government.  Some 
members  from  large  States  denied  that  it  was  any  concession  at  all,  and 
some  objected  to  it  in  any  event  as  being  merely  a  following  of  English 
precedent  without  reason. 

Finally,  on  July  7,  the  House  approved  by  six  to  three  (two  divided) 
of  the  second  clause  giving  an  equal  vote  to  each  State  in  the  second 
branch.  This  was  a  great  victory  for  the  smaller  States,  but  Madison 
intimates*  that  several  delegations  were  influenced  by  the  fact  that 
another  vote  was  to  be  taken  upon  the  whole  report.  Soon  afterwards 
they  resolved  to  postpone  the  balance  of  the  report  from  the  committee 
of  a  member  from  each  State  until  the  last-appointed  committee  of  five 
should  report.  This  committee  brought  in  a  Report  on  July  9  as 
follows :  — 

"  Thaty  in  the  first  meeting  of  the  legislature,  the  first  branch  thereof  consist  of 
fifty-six  members,  of  which  number 

New  Hampshire  shall  have 2  Delaware  shall  have 1 

Massachusetts  shall  have 7  Maryland  shall  have 4 

Rhode  Island  shall  have 1  Virginia  shall  have 9 

Connecticut  shall  have 4  North  Carolina  shall  have 5 

New  York  shall  have 5  South  Carolina  shall  have 6 

New  Jersey  shall  have 3  G^rgia  shall  have 2 

Pennsylvania  shall  have S 

"  But,  as  the  present  situation  of  the  states  may  probably  alter,  as  well  in  point  of 
wealth  as  in  the  number  of  their  inhabitants,  —  that  the  legislature  be  authorized  from 
time  to  time  to  augment  the  number  of  representatives.  And  in  case  any  of  the  states 
Aall  hereafter  be  divided,  or  any  two  or  more  states  united,  or  any  new  states  created 
within  the  limits  of  the  United  States,  the  legislature  shall  possess  authority  to  regulate 
the  number  of  representatives,  in  any  of  the  foregoing  cases,  upon  the  principles  of  their 
wealth  and  number  of  inhabitants." 

The  second  section  of  this  report  was  soon  agreed  to  with  little 
opposition,  but  the  first  section  excited  a  great  deal  of  criticism,  mem- 
bers wanting  to  know  on  what  principle  it  was  based  and  objecting  that 
it  did  not  appear  to  correspond  with  any  rule  on  which  Congress  had 
theretofore  acted.  It  was  soon  moved  to  refer  the  first  clause  to  a  com- 
mittee of  a  member  from  each  State.  Gouvemeur  Morris,  who  had 
been  chairman  of  the  committee  of  five,  seconded  this  motion,  and  added 
that  the  report  was  little  more  than  a  guess,  intended  to  bring  the  sub- 
ject to  the  consideration  of  the  House ;  wealth,  he  said,  had  been  to  some 
extent  considered  by  the  committee.  The  motion  was  carried,  and  a 
committee  appointed  by  ballot,  consisting  of  King,  Sherman,  Yates, 
Brearly,  Gouvemeur  Morris,  Read,  Carroll,  Madison,  Williamson,  Rut- 
ledge,  and  Houston.  They  reported  the  next  day  (July  10)  the 
following :  — 
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^^  That  in  the  original  formation  of  the  legislature  of  the  United  States,  the  first 
branch  thereof  shall  consist  of  sixty-five  members,  of  which  number 

New  Hampshire  shall  send 3  Delaware  shall  send 1 

Massachusetts  shall  send 8  Maryland  shall  send 6 

Rhode  Island  shall  send 1  Virginia  shall  send 10 

Connecticut  shall  send 5  North  Carolina  shall  send  5 

New  York  shall  send 6  South  Carolina  shall  send 5 

New  Jersey  shall  send 4  Georgia  shall  send 3  " 

Pennsylvania  shall  send 8 

Several  members  were  dissatisfied  with  the  ratio  allowed  their 
respective  States,  and  motions  were  made  to  increase  or  decrease  the 
delegations  of  different  States,  but  they  were  all  defeated  and  the 
report  approved.  It  again  came  out  in  this  discussion,  and  King 
admitted  that  this  had  guided  him  in  the  conmiittee,  that  the  real  line  of 
separation  was  not  between  the  small  and  large  States,  but  between  the 
Southern  and  Eastern.  Gouvemeur  Morris  soon  recognized  *  the  truth 
of  this  view,  and  Madison  said  f  that  one  of  the  objections  against  the 
equality  of  votes  in  the  second  branch  was  that  it  would  give  the  pre- 
ponderance to  the  Northern  States  over  the  Southern.  '*  It  seemed 
now  to  be  pretty  well  understood, ' '  he  added,  * '  that  the  real  difference 
of  interest  lay  not  between  the  large  and  small,  but  between  the  North- 
em  and  Southern,  States.  The  institution  of  slavery  and  its  con- 
sequences formed  the  line  of  discrimination.  There  were  five  States 
on  the  southern,  eight  on  the  northern  side  of  this  line.  Should  a  pro- 
portional representation  take  place,  it  was  true,  the  Northern  would 
still  outnumber  the  other,  but  not  in  the  same  degree,  at  this  time,  and 
every  day  would  tend  towards  an  equilibrium.'' 

Many  and  very  conflicting  motions  were  made  on  July  11  and  12  in 
regard  to  a  census  on  which  to  base  representation  in  the  future.  Some 
wanted  wealth  largely  considered  in  the  estimate,  and  again  there  was 
an  effort  on  the  part  of  several  members  to  provide  that  the  expected 
Western  States  should  not  have  equal  representation,  but  only  such  as 
the  older  States  should  hereafter  choose  to  grant  to  them.  Gouverneur 
Morris  X  was  a  strong  advocate  of  this,  while  Mason  and  Madison  urged 
its  impolicy.  The  Convention  even  resolved  upon  a  plan  for  a  census 
in  piecemeal,  which  was  pretty  complete,  but  excluded  the  three-fifths 
slave  representation,  and  then  they  unanimously  defeated  it  as  a  whole.§ 
The  next  day  (July  12)  Gouverneur  Morris  moved  to  add  a  proviso  to 
the  second  clause  reported  from  the  committee  of  five  in  regard  to  the 
legislature's  varying  the  number  of  representatives  from  time  to  time 

•  Elliot,  V.  308. 
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'  that  '*  taxation  shall  be  in  proportion  to  representation;  "  *  bat  Mason 
feared  that  embarrassments  might  be  occasioned  by  it  to  the  legis- 
lature and  that  it  might  drive  them  to  the  plan  of  requisitions.  Others 
seem  to  have  suggested  the  diflSculty  of  applying  it  to  taxes  on  imports 
and  exports  and  consumption.  Morris  then  amended  it  so  as  to  read 
**  provided  always  that  direct  taxation  ought  to  be  proportioned  to 
representation, '  *  and  in  this  form  it  was  soon  agreed  to  nem.  con.  On 
July  12  there  was  again  some  discussion  as  to  slave  representation,  and 
no  little  temper  was  displayed  on  both  sides,  but  at  the  close  of  the 
session  on  that  day  they  had  developed  the  subject  into  the  following 
form,  which  they  then  approved :  — 

*'  Provided  always.  That  representation  ought  to  be  proportioned  according  to  direct 
taxation;  and,  in  order  to  ascertain  the  alterations  in  the  direct  taxation  which  may 
be  required,  from  time  to  time,  by  the  changes  in  the  relative  circumstances  of  the 
states,— 

'^  Resolved,  That  a  census  be  taken  within  six  years  from  the  first  meeting  of  the 
legislature  of  the  United  States,  and  once  within  the  term  of  every  ten  years  after- 
wards, of  all  the  inhabitants  of  the  United  States,  in  the  manner,  and  according  to  the 
ratio,  recommended  by  Congress  in  their  resolution  of  April  18, 1783  [rating  the  blacks 
at  three-fifths  of  their  number] ;  and  that  the  legislature  of  the  United  States  shall 
proportion  the  direct  taxation  accordingly." 

There  was  still  more  than  two  days'  discussion  upon  the  general 
subject  in  hand,  and  efforts  were  again  made  to  change  the  whole  basis 
of  representation  agreed  upon,  and  a  suggestion  made  f  to  fix  the  repre- 
sentation in  the  Senate  so  that  Virginia  should  have  five  votes,  the 
smaller  States  one,  and  the  others  each  a  specified  number  between 
these  two  figures;  but  members  were  evidently  tired  of  the  subject, 
and  but  little  change  was  made.  On  motion  of  Bandolph  the  word 
*  *  wealth  ' '  was,  on  July  13,  struck  out  from  the  clause  in  the  report  of 
July  9,  which  had  been  agreed  to,  authorizing  the  legislature  to  appor- 
tion representation  according  to  wealth  and  numbers  of  inhabitants, 
and  the  language  was  altered  in  some  particulars.  Other  minor  altera- 
tions were  made,  and  it  is  worthy  of  note  that  the  jealousy  of  the  possi- 
ble new  States,  which  had  appeared  in  a  number  of  speeches  earlier, 
cropped  out  here  very  strongly  in  a  proposition:]:  of  Gerry  to  add  a 
clause  *  *  that,  in  order  to  secure  the  liberties  of  the  states  already  con- 
federated, the  number  of  representatives  in  the  first  branch,  of  the 
states  which  shall  hereafter  be  established,  shall  never  exceed  in  num- 
ber the  representatives  from  such  of  the  states  as  shall  accede  to  this 

*  This  idea  found  its  way  into  the  final  Constitution,  but  Gouverneur  Morris  does  not 
Mem  to  have  wanted  it  to  do  so.  He  expressed  the  hope  on  July  24  that  the  Committee  of 
Detail  would  cut  it  out  entirely,  and  etated  that  he  had  merely  meant  it  as  a  temporary 
bridge  to  asBist  them  over  a  certain  gulf.  His  object  had  been  to  lessen  the  eagerness  of  the 
South  for  a  large  share  of  representation  by  proportionally  increasing  their  taxation  and,  at 
the  same  time,  equally  to  lessen  the  opposition  of  the  North  to  the  same  measure. 

t  Elliot,  V.  311. 

^Ibid.,  V.  310. 
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Confederation."  Massachusetts  and  Connecticut  voted  for  this  pro- 
vision with  Delaware  and  Maryland,  but  all  the  other  Southern  States 
voted  against  it. 

One  other  proposal  of  note  was  made  *  here  by  Gerry,  that  in  the 
Senate  the  States  should  vote  per  capita,  so  as  to  prevent  the  delays 
experienced  in  Congress,  and  give  a  national  aspect  and  spirit  to  the 
business.  The  methods  of  Congress  and  its  incapacity  had  made  a 
deep  impression  on  members,  and  some  of  the  opposition  to  letting  the 
States  be  represented  in  the  Senate  was  apparently  based  on  the  belief 
that  any  such  plan  would  result  in  making  the  Senate  as  incompetent 
as  Congress.  Gerry's  proposal  was  probably  intended  to  obviate  this. 
Sherman  expressed  his  willingness  to  accept  Gerry's  suggestion. 

Finally,  on  Monday,  July  16,  after  having  been  before  the  House,  as 
distinguished  from  the  earlier  discussion  in  conunittee  of  the  whole, 
continuously  since  June  27,  the  series  of  resolutions,  as  variously 
amended  and  agreed  upon,  was  brought  to  a  vote  as  a  whole,  and  was 
approved  by  five  votes  to  four  in  the  language  given  below,  but  even 
this  did  not  yet  quite  end  the  matter.  The  next  day  there  was  some 
little  outburst  of  temper  upon  the  subject  in  the  Convention,  and  there 
was  an  adjournment  to  give  time  to  consider,  and  the  morning  after 
that  several  members  from  the  larger  States  met  f  to  discuss  the  matter ; 
they  found  themselves  not  united,  however,  some  being  clear  that  no 
good  government  could  be  secured  upon  the  lines  laid  down,  and  being, 
therefore,  in  favor  of  a  firm  adherence  to  their  views,  even  though  the 
Convention  should  break  up  in  consequence.  Others  were  inclined  to 
yield  to  some  extent,  and  to  agree  to  such  plan  as  the  Convention  should 
decide  upon.  Some  members  from  smaller  States  attended  this  quasi- 
caucus,  and  much  time  was  wasted  in  loose  talk,  with  no  result  but  to 
show  the  lack  of  union  among  the  supporters  of  proportional  repre- 
sentation. Indeed  Madison  says  that  it  is  probable  the  result  of  this 
talk  satisfied  the  members  from  smaller  States  that  they  had  nothing  to 
apprehend  from  a  union  of  the  larger  States.  At  the  session  of  the 
Convention  after  this  meeting  Gouvemeur  Morris  moved  to  reconsider 
the  whole  resolution,  but  his  motion  was  not  seconded.  The  resolutions 
which  had  been  thus  decided  upon  read  as  follows :  — 

"  Resolved,  That  in  the  original  formation  of  the  legislature  of  the  United  States, 
the  first  branch  thereof  shall  consist  of  sixty-five  members,  of  which  number 

New  Hampshire  shall  send 3  Delaware  shall  send 1 

Massachusetts  shall  send 8  Maryland  shall  send 6 

Rhode  Island  shall  send 1  Virginia  shall  send 10 

Connecticut  shall  send 6  North  Carolina  shall  send 5 

New  York  shall  send 6  South  Carolina  shall  send 6 

New  Jersey  shall  send 4  Georgia  shall  send 3 

Pennsylvania  shall  send 8 


•Elliot,  V.  311.  t^idM  V.  319. 
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^  But  as  the  present  situation  of  the  states  may  probably  alter  in  the  number  of 
their  inhabitants,  the  legislature  of  the  United  States  shall  be  authorized,  from  time  to 
time,  to  apportion  the  number  of  representatives;  and  in  case  any  of  the  states  shall 
hereafter  be  divided,  or  enlarged  by  addition  of  territory,  or  any  two  or  more  stateii 
united,  or  any  new  states  created  within  the  limits  of  the  United  States,  the  legislature 
of  the  United  States  shall  possess  authority  to  regulate  the  number  of  representatives, 
in  any  of  the  foregoing  cases,  upon  the  principle  of  their  number  of  inhabitants, 
according  to  the  provisions  hereafter  mentioned :  Provided  always,  that  representation 
ought  to  be  proportioned  according  to  direct  taxation.  And  in  order  to  ascertain  the 
alteration  in  the  direct  taxation  which  may  be  required  from  time  to  time  by  the 
changes  in  the  relative  circumstances  of  the  states,  — 

''  Resolved,  That  a  census  be  taken  within  six  years  from  the  first  meeting  of  the 
legislature  of  the  United  States,  and  once  within  the  term  of  every  ten  years  after- 
wards, of  all  the  inhabitants  of  the  United  States,  in  the  manner,  and  according  to  the* 
ratio  recommended  by  Congress  in  their  resolution  of  the  18th  day  of  April,  1783; 
and  that  the  legislature  of  the  United  States  shall  proportion  the  direct  taxation 
accordingly. 

^  Resolved,  That  all  bills  for  raising  or  appropriating  money,  and  for  fixing  the 
salaries  of  officers  of  the  government  of  the  United  States,  shall  originate  in  the  first 
branch  of  the  legislature  of  the  United  States,  and  shall  not  be  altered  or  amended  iu 
the  second  branch ;  and  that  no  money  shall  be  drawn  from  the  public  treasury  but  in 
pursuance  of  appropriations  to  be  originated  in  the  first  branch. 

"  Resolved,  That,  in  the  second  branch  of  the  legislature  of  the  United  States,  each 
state  shall  have  an  equal  vote." 

These  resolutions  were  later  referred  in  this  form  to  the  Committee 
of  Detail;  they  included  several  subjects  which  do  not  belong  to  the 
portion  of  the  Constitution  with  which  we  are  here  concerned,  and 
these  will  therefore  come  up  again  in  the  consideration  of  other  parts 
of  the  final  instrument.  In  adapting  those  portions  of  the  resolutions 
which  do  refer  to  the  part  of  the  Constitution  now  under  consideration, 
Bandolph's  draft  is  not  clear.  His  article  on  the  legislative  seems 
aimed  to  carry  out  only  the  permanent  basis  of  representation,  and  he 
inserted  no  provision  for  the  temporary  plan  of  representation,  unless 
we  may  suppose  that,  where  he  has  written  in  regard  to  putting  the 
government  into  operation,  * '  each  legislature  shall  direct  the  choice  of 
representatives  according  to  the  seventh  article  ''  (which  words  cannot 
be  referred  to  any  actual  article  in  his  draft),  he  meant  the  eighth 
resolution  referred  to  the  committee.  The  Committee  of  Detail  elabo- 
rated his  propositions  and  reported  the  following  as  a  part  of  Article 
IV.  of  the  proposed  Constitution :  — 

•  

'*  Section  3.  The  House  of.  Representatives  shall,  at  its  first  formation,  and  until 
the  number  of  citizens  and  inhabitants  shall  be  taken  in  the  manner  hereinafter  de- 
scribed, consist  of  sixty-five  members,  of  whom  three  shall  be  chosen  in  New  Hamp- 
shire, eight  in  Massachusetts,  one  in  Rhode  Island  and  Providence  Plantations,  ^ve  in 
Connecticut,  six  in  New  York,  four  in  New  Jersey,  eight  in  Pennsylvania,  one  in  Dela- 
ware, six  in  Maryland,  ten  in  Virginia,  five  in  North  Carolina,  five  in  South  Carolina, 
and  three  in  Georgia. 

"  Section  4.  As  the  proportions  of  numbers  in  different  states  will  alter  from  time 
to  time ;  as  some  of  the  states  may  hereafter  be  divided ;  as  others  may  be  enlarged  by 
addition  of  territory ;  as  two  or  more  states  may  be  united ;  as  new  states  will  be  erected 
within  the  limits  of  the  United  States,  —  the  legislature  shall,  in  each  of  these  cases, 
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refiTulate  the  number  of  representatives  by  the  number  of  inhabitants,  according  to  the 
provisions  hereinafter  made,  at  the  rate  of  one  for  every  forty  thousand. 

''  Section  5.  All  bills  for  raising  or  appropriating  money,  and  for  fixing  the  salaries 
of  the  officers  of  government,  shall  originate  in  the  House  of  Bepresentatives,  and  shall 
not  be  altered  or  amended  by  the  Senate.  No  money  shall  be  drawn  from  the  public 
treasury,  but  in  pursuance  of  appropriations  that  shall  originate  in  the  House  of 
Representatives." 

The  fourth  article  of  the  draft  containing  these  sections  came  up 
before  the  Convention  on  August  7,  and  though  there  was  not  any  very 
elaborate  discussion,  I  think  one  can  see  how  strongly  members  desired 
to  change  it  in  toto,  and  yet  hesitated,  because  they  knew  they  were  on 
dangerous  ground,  upon  which  they  had  nearly  gone  to  pieces  more 
than  once  already.  The  third  section  was  soon  agreed  to,  but  there  was 
some  debate  over  the  fourth.  Williamson  moved,  on  August  8,  to  strike 
out  the  words  *  *  according  to  the  provisions  hereinafter  made  * '  and  to 
insert  *  *  according  to  the  rule  hereafter  to  be  provided  for  direct  taxa- 
tion," and  his  purpose  evidently  was  to  make  clear  the  right  to  a  repre- 
sentation for  three-fifths  of  the  blacks.  The  clause  as  reported  did  not 
clearly  attain  that  purpose,  and  therefore  was  not  in  accord  with  the 
resolutions  referred ;  there  was  strictly  no  ' '  provision  hereinafter 
made,"  and  the  only  approach  to  it  was  in  the  third  section  of  the 
seventh  article,  which  provided  that  the  proportions  of  direct 
taxation  should  be  so  regulated,  but  was  silent  on  the  subject  of 
representation. 

Williamson's  motion  was  carried,  but  led  to  quite  an  animated  dis- 
cussion. King  made  a  strong  attack  upon  the  slave  representation,  and 
doubted  whether  he  should  ever  be  willing  to  agree  to  it ;  he  had  allowed 
it  to  pass  for  the  time  in  the  hope  that  the  concession  would  produce  a 
readiness  to  strengthen  the  general  government,  but  such  had  not  been 
the  result.  He  would  never  agree,  he  said,  to  let  slaves  be  imported 
without  limitation  and  then  to  admit  them  to  be  represented.  Gouver- 
neur  Morris  also  spoke  upon  this  point,  and  objected  strenuously  to 
encouraging  the  importation  of  fresh  supplies  of  negroes  by  the  assur- 
ance that  their  votes  would  count  in  representation.  '*  The  houses  in 
this  city, ' '  he  said,  *  *  are  worth  more  than  all  the  wretched  slaves  who 
cover  the  rice-swamps  of  South  Carolina."  Sherman,  in  reply,  con- 
sidered that  the  negroes  are  not  admitted  to  representation,  but  merely 
that  the  freemen  of  the  Southern  States  are  to  be  represented  accord- 
ing to  the  taxes  they  pay,  and  the  negroes  are  only  included  in  the  esti- 
mate of  the  taxes.  In  reply  to  another  non-slave  State  objection  of 
the  possible  necessity  for  them  to  bear  expenses  in  suppressing  slave 
insurrections,  Charles  Pinckney  replied  that  the  fisheries  and  the  west- 
em  frontier  were  far  more  burdensome  than  the  slaves.     A  motion 
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made  to  insert '  *  free  ' '  before  *  *  inhabitants  ' '  in  the  fourth  section  was 
defeated. 

Madison  and  Sherman  objected  on  August  8  to  fixing  the  ratio  at 
one  for  every  forty  thousand,  and  on  their  motion  the  words  *'  not 
exceeding  "  were  inserted,  and  a  proviso  was  also  added  that  each 
State  should  have  at  least  one  representative.  The  fourth  section  with 
these  few  changes  was  then  agreed  to. 

The  fifth  section  was  struck  out  on  August  8  after  a  short  discussion, 
despite  the  objection  of  some  members,  who  argued  that  they  should  not 
disturb  the  compromise  already  entered  into,  and  the  very  next  day 
Bandolph  expressed  his  dissatisfaction  with  this  vote,  and  gave  notice 
that  he  should  move  a  reconsideration.* 

On  September  8,  just  after  the  appointment  of  the  Committee  on 
Style,  Williamson  moved  that  the  clause  relating  to  the  number  of  the 
House  of  Representatives  should  be  reconsidered,  so  as  to  increase  the 
number.  Madison  and  Hamilton  were  in  favor  of  the  motion,  Sherman 
against  it.     It  was  lost  by  six  noes  to  five  ayes. 

One  other  clause  reported  by  the  Committee  of  Detail  needs  to  be 
considered  in  this  connection.  It  has  been  shown  that  the  resolutions 
referred  to  them  provided  that  representation  ought  to  be  proportioned 
to  direct  taxation,  and  that  a  census  should  be  regularly  taken  so  as  to 
enable  the  legislature  to  apportion  the  representation  according  to  the 
resolution  of  Congress  of  April  18,  1783.  Randolph  carried  out  the 
provision  for  a  census  closely  in  his  article  on  the  legislative,  and 
inserted  that  as  to  representation  and  direct  taxation  as  a  restriction 
on  the  legislative  power  to  raise  money  by  taxation,  but  the  committee 
changed  this,  and  seem  to  have  omitted  not  only  here,  but  from  the 
whole  Constitution,  any  distinct  provision  that  representation  should 
be  on  the  same  basis  as  direct  taxation.  It  has  been  shown  how  this 
omission  was  cured  by  an  amendment  the  Convention  made  to  the 
clauses  just  considered.  The  clause  now  in  hand  was  reported  by  them 
in  the  following  form :  — 

"Article  VII.,  Section  3.  The  proportioDs  of  direct  taxation  shall  be  regulated 
by  the  whole  number  of  white  and  other  free  citizens  and  inhabitants  of  every  age,  sex, 
and  condition,  including  those  bound  to  servitude  for  a  term  of  years,  and  three-iif ths 
of  all  other  persons  not  comprehended  in  the  foregoing  description,  (except  Indians  not 
paying  taxes;)  which  number  shall,  within  six  years  after  the  first  meeting  of  the  legis- 
lature, and  within  the  term  of  every  ten  years  afterwards,  be  taken  in  such  a  manner  as 
the  said  legislature  shall  direct." 

When  this  came  up  before  the  Convention  on  August  20  and  21,  the 
words  *'  white  and  other  **  were  struck  out  as  superfluous,  and  the 
clause  was  altered  to  require  the  first  census  to  be  taken  within  three 

*  See  this  considered  more  at  length  under  Article  I.,  Section  7,  Clause  1. 
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instead  of  six  years.  King  asked  what  was  the  precise  meaning  of 
direct  taxation,  but  he  received  no  reply.  There  was  a  good  deal  of 
difference  of  opinion  as  to  the  method  of  raising  taxes  until  the  first 
census,  and  quite  a  number  of  motions  were  made  upon  this  subject, 
but  all  lost.  Luther  Martin  moved  an  amendment  requiring  that  direct 
taxes  should  first  be  apportioned  among  the  States,  and  then  requisi- 
tions be  made,  but  only  New  Jersey  voted  in  its  favor.  The  clause  as 
amended  was  agreed  to. 

The  clauses  we  have  been  considering  were  referred,  therefore,  to 
the  Committee  on  Style  in  the  following  form :  — 

"  Article  IV.,  Section  8.  The  House  of  Representatives  shall,  at  its  first  fonna- 
tion,  and  until  the  number  of  citizens  and  inhabitants  shall  be  taken  in  the  manner 
hereinafter  described,  consist  of  sixty-five  members,  of  whom  three  shall  be  chosen  in 
New  Hampshire,  eight  in  Massachusetts,  one  in  Khode  Island  and  Providence  Planta- 
tions, five  in  Connecticut,  six  in  New  York,  four  in  New  Jersey,  eight  in  Pennsylvania, 
one  in  Delaware,  six  in  Maryland,  ten  in  Virginia,  five  in  North  Carolina,  five  in  South 
Carolina,  and  three  in  Georgia. 

"  Section  4.  As  the  proportions  of  numbers  in  the  different  states  will  alter  from 
time  to  time;  as  some  of  the  states  may  hereafter  be  divided;  as  others  may  be  en- 
larged by  addition  of  territory ;  as  two  or  more  states  may  be  united ;  as  new  states  will 
be  erected  within  the  limits  of  tibe  United  States,  —  the  legislature  shall,  in  each  of 
these  cases,  regulate  the  number  of  representatives  by  the  number  of  inhabitants, 
according  to  the  rule  hereafter  to  be  provided  for  direct  taxation,  at  the  rate  of  not 
exceeding  one  for  every  forty  thousand,  provided  that  each  state  shall  have  at  least  one 
representative." 

"  Article  Vll.,  Section  3.  The  proportions  of  direct  taxation  shall  be  regulated  by 
the  whole  number  of  free  citizens  and  inhabitants,  of  every  age,  sex,  and  condition, 
including  those  bound  to  servitude  for  a  term  of  years,  and  three-fifths  of  all  other 
persons  not  comprehended  in  the  foregoing  description,  (except  Indians  not  paying 
taxes;)  which  number  shall  within  three  years  after  the  first  meeting  of  the  legislature, 
and  within  the  term  of  every  ten  years  afterwards,  be  taken  in  such  manner  as  the  aai'l 
legislature  shall  direct'' 

It  was  evidently  by  the  consolidation  and  rearrangement  of  these 
provisions  that  the  Committee  on  Style  arrived  at  the  following,  which 
they  reported  as  Article  I.,  Section  2,  Clause  3 :  — 

"  Representatives  and  direct  taxes  shall  be  apportioned  among  the  several  states 
which  may  be  included  within  this  Union,  according  to  their  respective  numbers,  which 
shall  be  determined  by  adding  to  the  whole  number  of  free  persons,  including  those 
bound  to  servitude  for  a  term  of  years,  and  excluding  Indians  not  taxed,  three-fifths  of 
all  other  persons.  The  actual  enumeration  shall  be  made  within  three  years  after  the 
first  meeting  of  the  Congress  of  the  United  States,  and  within  every  subsequent  term  of 
ten  years,  in  such  manner  as  they  shall  by  law  direct.  The  number  of  representatives 
shall  not  exceed  one  for  every  forty  thousand,  but  each  state  shall  have  at  least  one 
representative ;  and  until  such  enumeration  shall  be  made,  the  state  of  New  Hampshire 
shall  be  entitled  to  choose  three,  Massachusetts  eight,  Rhode  Island  and  Providene*^ 
Plantations  one,  Connecticut  five.  New  York  six.  New  Jersey  four,  Pennsylvania  eight, 
Delaware  one,  Maryland  six,  Virginia  ten.  North  Carolina  five.  South  Carolina  five, 
and  Georgia  three." 

On  September  13,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  the  word  ' '  servitude  ' '  was 
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struck  out  and  **  service  "  substituted,  the  former  being  thought  to 
apply  properly  to  slaves  and  the  latter  to  free  people.  Dickinson  and 
Wilson  moved  to  strike  out  the  words  *  *  and  direct  taxes  '  *  as  improp- 
erly placed  in  a  clause  relating  to  the  constitution  of  the  House  of 
Representatives.  Gouvemeur  Morris  explained  that  they  had  been 
inserted  here  in  consequence  of  what  had  passed  on  the  point  in  order 
to  exclude  the  appearance  of  counting  the  negroes  in  the  representation. 
The  including  of  them  may  now  be  referred  to  the  object  of  direct  taxes 
and  incidentally  only  to  that  of  representation.  The  motion  was  lost. 
Williamson  moved  to  reconsider,  so  as  to  increase  the  number  of  repre- 
sentatives for  the  first  legislature,  but  the  motion  was  lost. 

On  September  15,  Langdon  remarked  that  some  members  had  been 
very  uneasy  that  no  increase  of  members  had  been  allowed,  and  added 
that  in  particular  one  more  each  ought  to  be  allowed  to  North  Carolina 
and  Rhode  Island.  Sherman  agreed  with  this  view,  and  a  motion  of 
Langdon  to  reconsider  was  carried  by  eight  ayes  to  two  noes.  King 
opposed  any  increase,  particularly  in  Bhode  Island,  as  it  would  be 
unfair  to  Massachusetts.  Bedford  wanted  to  add  a  member  for  Dela- 
ware. After  a  very  short  discussion  the  Convention  defeated  the 
motions  for  an  increase  to  North  Carolina  and  Bhode  Island  by  five 
ayes  to  six  noes. 

On  September  17,  after  the  Convention  had  on  the  15th  formally 
agreed  to  the  instrument  as  amended,  and  had  ordered  it  engrossed, 
and  when  they  were  ready  to  attest  the  instrument,  Gorham  said  that, 
if  it  was  not  too  late,  he  could  wish,  for  the  purpose  of  lessening 
objections  to  the  plan,  that  the  clause  limiting  the  number  of  repre- 
sentatives to  one  for  every  forty  thousand,  which  had  produced  so  much 
discussion,  might  yet  be  reconsidered,  so  as  to  substitute  * '  thirty  thou- 
sand '*  for  **  forty  thousand."  King  and  Carroll  supported  the 
motion,  and  Washington,  in  putting  the  question,  stated  that  though 
his  position  had  theretofore  restrained  him  from  offering  his  senti- 
ments on  questions,  yet  he  could  not  forbear  expressing  the  wish  that 
the  alteration  proposed  should  be  made.  He  acknowledged  that  the 
smallness  of  the  proportion  of  representatives  had  always  seemed  to 
him,  as  it  did  to  others,  an  objection  to  the  plan,  and  it  was  desirable 
that  the  groimds  of  objection  should  be  as  few  as  possible.  He  thought 
the  point  of  so  much  consequence  that  it  would  give  him  much  satis- 
faction to  see  it  adopted.  The  motion  of  Gorham  was  then  agreed  to 
imanimously. 
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ARTICLE  I.,  SECTION  2,  CLAUSES  4  AND  5. 

When  vacancies  happen  in  the  Kepresentation  from  any  State,  the  Executive 
Authority  thereof  shall  issue  Writs  of  Election  to  fill  such  Vacancies. 

The  House  of  Representatives  shall  chuse  their  Speaker  and  other  Officers;  and 
shall  have  the  sole  Power  of  Impeachment. 

These  clauses  had  their  origin  in  the  Committee  of  Detail.  Ran- 
dolph provided  in  his  draft  as  to  the  House  of  Delegates  that  *  *  vacan- 
cies shall  be  supplied  by  a  writ  from  the  governor  of  the  state,  wherein 
they  shall  happen."  He  had  at  first  proposed  that  the  writ  should 
issue  from  the  **  speaker  or  any  other  officer  appointed  by  the  house," 
but  had  cancelled  this.  He  also  wrote  that  the  presiding  officer  of  the 
House  should  be  **  fixed  by  the  legislatures  from  time  to  time  or  on 
their  default  by  the  national  legislature,"  and  in  another  place  that  the 
Executive  should  be  **  removable  on  impeachment  by  the  house  of 
representatives."  The  twelfth  resolution  referred  had  provided  that 
the  Executive  should  be  impeachable,  but  was  silent  as  to  who  should 
find  or  try  the  impeachment.     The  conunittee  reported  as  follows :  — 

"  Article  IV.,  Section  6.  The  House  of  Representatives  shall  have  the  sole  power 
of  impeachment.     It  shall  choose  its  speaker  and  other  officers. 

"  Section  7.  Vacancies  in  the  House  of  Representatives  shall  be  supplied  by  writs 
of  election  from  the  executive  authority  of  the  state  in  the  representation  from  which 
they  shall  happen." 

These  clauses  were  agreed  to  in  the  Convention  at  once  on  August 
9  without  discussion,  and  were  later  referred  in  the  same  form  to  the 
Committee  on  Style:  that  committee  merely  altered  their  form  and 
arrangement,  reporting  them  as  follows :  — 

''  When  vacancies  happen  in  the  representation  from  any  state,  the  executive  author- 
ity thereof  shall  issue  writs  of  election  to  fill  such  vacancies. 

^'  The  House  of  Representatives  shall  choose  their  speaker  and  other  officers ;  and 
they  shall  have  the  sole  power  of  impeachment." 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  word 
they  "  in  the  latter  part  of  the  fifth  clause  was  struck  out.* 


a 


ARTICLE  I.,  SECTION  3,  CLAUSES  1-3. 

The  Senate  of  the  TJnited  States  shall  be  composed  of  two  Senators  from  each 
State,  chosen  by  the  Legislature  thereof,  for  six  Years;  and  each  Senator  shall  have 
one  Vote. 

Immediately  after  they  shall  be  assembled  in  Consequence  of  the  first  Election, 
they  shall  be  divided  as  equally  as  may  be  into  three  Classes.     The  seats  of  the  Senators 

♦Elliot,  i.  311. 
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of  the  firBt  Class  shall  be  vacated  at  the  Expiration  of  the  second  year,  of  the  second 
Class  at  the  Expiration  of  the  fourth  Year,  and  of  the  third  Class  at  the  Expiration 
of  the  sixth  Year,  so  that  one-third  may  be  chosen  every  second  Year ;  and  if  Vacancies 
happen  by  Resignation,  or  otherwise,  during  the  Becess  of  the  Legislature  of  any 
State,  the  Executive  thereof  may  make  temporary  Appointments  until  the  next  Meet- 
ing of  the  Legislature,  which  shall  then  fill  such  Vacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the  Age  of  thirty 
Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  of  that  State  for  which  he  shall  be  chosen. 

Charles  Pinckney's  speeches  show*  that  his  draft  apportioned  the 
States  into  districts,  so  as  to  give  to  each  **  its  due  weight  "  as  ascer- 
tained in  part  from  wealth :  and  he  then  had  the  Senators  elected  for  a 
term  of  four  years  by  the  federal  House  of  Delegates.  The  fifth  resolu- 
tion of  the  Virginia  plan  provided  as  follows  upon  the  same  subject :  — 

**  Resolved,  that  the  members  of  the  second  branch  of  the  national  legislature  ought 
to  be  elected,  by  those  of  the  first,  out  of  a  proper  number  of  persons  nominated  by  the 
individual  legislatures;  to  be  of  the  age  of  years  at  least;  to  hold  their  offices 

for  a  term  sufficient  to  insure  their  independency ;  to  receive  liberal  stipends,  by  which 
they  may  be  compensated  for  the  devotion  of  their  time  to  the  public  service ;  and  to  be 
ineligible  to  any  office  established  by  a  particular  state,  or  under  the  authority  of  the 
United  States,  except  those  peculiarly  belonging  to  the  functions  of  the  second  branch, 
during  the  term  of  service ;  and  for  the  space  of  after  the  expiration  thereof.'* 

When  the  Convention  took  up  this  subject  on  May  31,  Spaight 
moved  that  the  second  branch  ought  to  be  chosen  by  the  State  legis- 
latures, and  Sherman  favored  the  election  of  one  member  by  each  of  the 
State  legislatures.  King,  however,  reminded  the  committee  that 
Spaight 's  plan  was  impracticable,  unless  either  the  body  should  be  very 
large  or  the  idea  of  proportion  among  the  States  was  to  be  disregarded, 
and  Spaight  then  withdrew  his  motion.  A  vote  was  taken  on  the  first 
part  of  Randolph's  resolution  as  to  the  first  branch  electing  the  second 
branch  out  of  nominations  by  the  State  legislatures,  but  it  was  lost 
and  a  chasm  left  in  this  part  of  the  plan. 

On  June  7  this  same  subject  was  taken  up  again,  and  Dickinson 
moved  **  that  the  members  of  the  second  branch  ought  to  be  chosen  by 
the  individual  legislatures,"  and  this  was  passed  after  the  defeat  of  a 
substitute  leaving  their  election  to  the  people.  In  the  debate  Dickinson 
stated  it  as  his  opinion  that  the  second  branch  ought  to  bear  as  strong  a 
likeness  to  the  House  of  Lords  as  possible,  while  Wilson  contended 
that  "  the  British  government  cannot  be  our  model.  We  have  no 
materials  for  a  similar  one."  Charles  Pinckney  favored  Dickinson's 
plan  as  giving  stability,  but  would  divide  the  States  into  three  classes 
according  to  their  size,  and  allow  one,  two,  and  three  members,  accord- 
ing to  the  size  of  the  class.  Wilson  wanted  the  Senate  as  well  as  the 
House  elected  by  the  people,  and  thought  there  were  sure  to  be  contests 


*  Moore's  American  £loquence,  i.  364. 
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between  the  two  houses  if  one  were  chosen  by  the  people  and  the  otiier 
by  the  State  legislatures.  Mason  thought  that  the  State  legislatures 
ought  to  be  provided  with  some  means  of  defence  against  the  national 
government,  and  that  no  better  means  could  be  provided  than  to  make 
them  a  constituent  part  of  the  national  establishment. 

On  June  12,  after  a  motion  to  strike  out  from  the  resolution  all 
provision  as  to  age  was  lost,  it  was  moved  and  carried  to  fill  up  the 
blank  with  *  *  thirty ;  ' '  and  then  Spaight  moved  to  fill  up  the  blank  for 
the  term  of  office  with  *  *  seven  years, ' '  and  there  was  some  debate  upon 
the  subject.  Sherman  thought  the  period  too  long,  and  preferred  five 
years;  if  the  members  did  their  duty,  they  would  be  re-elected,  while 
there  would  be  an  opportunity  to  get  rid  of  them,  if  they  acted  amiss. 
Pierce  proposed  three  years,  and  thought  so  long  a  term  as  seven  years 
would  raise  an  alarm.  He  was  of  opinion  that  great  mischiefs  had 
arisen  in  England  from  their  septennial  act,  and  that  it  was  reprobated 
by  most  of  their  patriotic  statesmen.  Randolph  was  for  seven  years, 
and  said  that  the  democratic  licentiousness  of  the  State  legislatures 
proved  the  necessity  of  a  firm  senate ;  the  object  of  the  second  branch 
was  to  control  the  democratic  first  branch.  Madison  thought  seven 
years  none  too  long,  and  wanted  to  give  that  stability  which  was  every- 
where called  for.  He  regretted  that  they  had  so  little  experience  to 
guide  them ;  the  constitution  of  Maryland  was  the  only  analogous  one, 
and  in  no  instance  in  that  State  had  the  Senate  created  just  suspicions 
of  danger,  though  they  had  perhaps  erred  in  some  instances  by  yield- 
ing to  the  House  of  Delegates.  In  every  case  where  they  had  opposed 
the  measures  of  the  House  they  had  received  the  support  of  the  most 
enlightened  and  impartial  people.  In  States,  on  the  other  hand,  where 
the  Senate  was  chosen  in  the  same  manner  as  the  House  and  held  their 
seats  for  four  years,  it  was  found  to  be  no  check  against  the  instability 
of  the  other  branch.  He  conceived  it  to  be  of  great  importance  that  a 
stable  and  firm  government  organized  in  the  republican  form  should 
be  held  out  to-  the  people.     The  motion  for  seven  years  was  carried. 

The  portions  of  this  clause  having  reference  to  the  part  of  the  Con- 
stitution now  under  consideration  were,  therefore,  reported  -by  the 
committee  of  the  whole  in  the  following  form :  — 

fl 

^'  Resolved,  That  the  members  of  the  second  branch  of  the  national  le^^islature  ought 
to  be  chosen  by  the  individual  legislatures ;  to  be  of  the  age  of  thirty  years  at  least ;  to 
hold  their  offices  for  a  term  sufficient  to  insure  their  independence,  namely,  seven 
years;  .  .  ." 

In  the  revision  by  the  Convention  proper  of  the  resolutions  agreed 

upon  in  committee  of  the  whole,  on  June  25  and  26,  this  clause  came  up 

Ugain,  ^nd  Charles  Pinckney  tn^cle  an  admirable  speech  on  the  impracti* 
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eability  of  our  following  the  English  system.  Material  differences 
were  met  on  almost  every  point.  There  was  great  difficulty  in  deciding 
how  to  appoint  the  second  branch,  until  they  should  determine  the  mode 
of  their  voting,  and  motions  were  made  to  postpone  the  subject  until 
this  latter  point  was  settled.  Again,  there  was  the  greatest  variety  of 
opinion  on  the  length  of  term,  nine,  seven,  six,  and  four  years  being  all 
advocated.  They  at  length  voted  for  a  six-year  term,  one-third  to  go 
out  biennially,  after  having  once  negatived  a  bald  six-year  term. 
Finally,  the  clause  stood  as  follows :  — 

"  Besolved,  That  the  memhers  of  the  second  branch  of  the  legislature  of  the  United 
States  ought  to  be  chosen  by  the  individual  legislatures;  to  be  of  the  age  of  thirty 
years  at  least ;  to  hold  their  offices  for  six  years,  one- third  to  go  out  biennially.  .  .  ." 

Nothing  had  yet  been  determined  as  to  the  basis  of  representation 
in  the  Senate,  and  it  will  now  be  necessary  to  consider  some  other  dis- 
cussions of  the  Convention,  which  led  to  the  settlement  of  this  point. 
On  June  11,  during  the  discussions  in  committee  of  the  whole  upon  the 
general  subject  of  the  basis  of  representation,  Sherman  suggested  that 
the  suffrage  in  the  first  branch  should  be  proportioned  to  population, 
**  and  that  in  the  second  branch,  or  Senate,  each  state  should  have  one 
vote  and  no  more ;  ' '  but  a  motion  to  this  effect  w;as  lost  by  five  to  six, 
and  the  comimittee  reported  to  the  Convention  in  the  seventh  and  eighth 
resolutions  in  favor  of  proportional  representation  in  both  branches. 
Again,  on  June  29,  early  in  the  struggle  in  the  Convention  itself  over 
the  subject  of  representation,  Johnson  argued  that,  as  the  States  existed 
and  were  to  continue  to  exist,  they  must  be  armed  with  some  power  of 
self-defence ;  and  he  suggested  that  in  one  branch  the  people  ought  to 
be  represented,  and  in  the  other  the  States,  But  the  Convention  was 
not  yet  ready  to  agree  to  this  plan,  and  on  July  2  it  again  defeated  by 
an  even  vote  a  motion  of  Ellsworth  that  *  *  in  the  second  branch  of  the 
legislature  of  the  United  States,  each  state  shall  have  an  equal  vote.  * ' 

As  the  small  States  positively  refused  to  agree  to  a  constitution 
which  did  not  secure  them  equal  suffrage  in  at  least  one  branch  of  the 
legislature,  this  left  them,  as  Sherman  said,*  at  a  full  stop;  but  some 
other  propositions  were  made,  and  finally,  on  motion  of  Charles  Cotes- 
worth  Pinckney,  a  committee  of  one  member  from  each  State  was 
appointed  by  ballot,  *  *  to  devise  and  report  some  compromise. ' '  Gerry, 
Ellsworth,  Yates,  Paterson,  Franklin,  Bedford,  Martin,  Mason,  Davy, 
Butledge,  and  Baldwin  were  appointed,  and  they  held  their  meetings 
between  July  2  and  5.  Sherman  attended  the  meetings  in  place  of 
Ellsworth,  who  was  sick,  and  proposed  f  that  they  should  report  to  the 
following  effect :  — 

•Blljot,  V.  27Q,  tibid.,  v.  274. 
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*'  That  Mch  8tat«  shall  have  an  equal  vote  in  the  second  branch ;  provided  that  no 
decision  therein  shall  prevail  unless  the  majority  of  states  concurring  shall  also  com- 
prise a  majority  of  the  inhabitants  of  the  United  States." 

This  proposal  was  based  on  a  similar  one  made  in  the  debates  on  the 
Articles  of  Confederation.  Finally,  Franklin  made  the  proposal  which 
was  reported.  It  was  barely  acquiesced  in  by  the  States  opposed  to  an 
equality  in  the  second  branch,  and  was  considered  by  those  who  sup- 
ported this  equality  as  a  gaining  of  their  point. 

The  committee  reported  *  in  favor  of  equal  representation  of  the 
States  in  the  Senate  and  of  proportional  representation  in  the  House, 
and  also  reported  a  provision  that  no  money  should  be  drawn  from  the 
treasury  but  in  pursuance  of  law,  and  that  money  bills  should  originate 
in  the  House  and  not  be  subject  to  alteration  in  the  Senate.     Great 
store  was  set  upon  these  latter  provisions  by  some  of  those  who  favored 
proportional  representation,  and  the  members  from  the  smaller  States 
contended  that  it  was  a  great  concession  on  their  part  to  yield  the  point. 
The  compromise  had  thus  grown  to  cover  other  points  than  those 
originally  concerned,  and  its  details  have  been  more  fully  considered 
in  another  place  (Article  I.,  Section  2,  Clause  3).     On  July  7  the  Con- 
vention voted  by  six  to  three  (two  States  divided)  in  favor  of  the  equal 
vote  of  the  States  in  the  Senate,  and  on  July  16  the  whole  compromise 
was  agreed  to  by  five  votes  to  four.     There  was  still  much  dissatis- 
faction evident,  and  the  day  succeeding  this  vote  several  members  from 
the  larger  States  met  f  to  discuss  the  matter.     They  found  themselves, 
however,  not  united,  some  being  clear  that  no  good  government  could 
be  secured  upon  the  lines  laid  down,  and  being  in  favor  of  an  adherence 
to  their  views,  even  though  the  Convention  should  break  up  in  eon- 
sequence,  while  others  were  inclined  to  yield  to  some  extent  and  to 
agree  to  such  plan  as  the  Convention  should  decide  upon.     Some  mem- 
bers from  smaller  States  were  present  at  this  caucus,  and  the  only 
result  of  the  conference  seems  to  have  been  to  convince  them  that  they 
had  nothing  to  apprehend  from  a  union  of  the  large  States. 

On  July  14,  while  the  question  of  representation  was  still  before  the 
Convention,  Gerry  suggested  that  in  the  Senate  the  States  should  vote 
per  capita.  This  would,  he  said,  prevent  the  delays  and  inconveniences 
experienced  in  Congress,  and  give  a  national  aspect  and  spirit  to  the 
management  of  business.  And  on  July  23,  after  the  well-known  com- 
promise on  the  whole  subject  of  representation  had  been  agreed  upon, 
the  Convention  took  up  the  subject  of  the  second  branch,  and  Gouver- 
neur  Morris  and  King  moved  **  that  the  representation  in  the  second 
branch  of  the  legislature  of  the  United  States  consist  of  members 

•  Elliot,  V.  273,  274.  t  Ibid.,  v.  319. 
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from  each  state,  who  shall  vote  per  capita.^ ^  Ellsworth  said  he  had 
always  been  in  favor  of  that  mode  of  voting,  while  Luther  Martin 
opposed  the  motion  as  departing  from  the  idea  of  the  States  being 
represented  in  the  second  branch.  After  the  defeat  of  a  motion  to  fill 
the  blank  up  with  **  three,"  a  motion  was  carried  to  fill  it  with  **  two,'' 
and  the  whole  motion  was  then  adopted  *  by  nine  to  one. 

Thus,  the  resolutions  which  we  have  been  considering  —  in  so  far 
as  they  have  reference  to  the  portion  of  the  Constitution  here  concerned 
—  read  as  follows :  — 

''i.  Resolved,  That  the  members  of  the  second  branch  of  the  legislature  of  the 
United  States  ought  to  be  chosen  by  the  individual  legislatures;  to  be  of  the  age  of 
thirty  years  at  least;  to  hold  their  offices  for  six  years,  one-third  to  go  out  bienni- 
ally. .  .  /' 

''  11.  Resolved,  That,  in  the  second  branch  of  the  legislature  of  the  United  States, 
each  state  shall  have  an  equal  vote." 

'^  22.  Resolved,  That  the  representation  in  the  second  branch  of  the  legislature  of 
the  United  States  shall  consist  of  two  members  from  each  state,  who  shall  vote  per 
capita" 

In  this  form  they  were  referred  to  the  Committee  of  Detail,  and 
Charles  Pinckney^s  draft  was  also  referred  to  them.  In  developing 
these  provisions  Randolph's  draft  contained  almost  exactly  the  plan 
of  rotation  later  reported  by  the  committee  in  the  second  section  of 
Article  V. ;  and  he  wrote  as  follows  upon  the  other  points :  — 

"  The  legislature  of  f  each  state  shall  appoint  two  senators,  using  their  discretion  as 
to  the  time  and  manner  of  choosing  them. 

"  The  qualifications  of  senators  shall  be  the  age  of  25  [«ic]  years  at  least,  citizen- 
ship in  the  United  States,  and  property  to  the  amount  of 

**  Each  senator  shall  have  one  vote." 

The  Committee  of  Detail  reported  as  follows :  — 

"  Article  V.,  Section  1.  The  Senate  of  the  United  States  shall  be  chosen  by  the 
legislatures  of  the  several  states.  Each  legislature  shall  choose  two  members.  Vacan- 
cies may  be  supplied  by  the  executive  until  the  next  meeting  of  the  legislature.  Each 
member  shall  have  one  vote. 

"  Sbction  2.  The  senators  shall  be  chosen  for  six  years ;  but  immediately  after  the 
first  election,  they  shall  be  divided,  by  lot,  into  three  classes,  as  nearly  as  may  be, 
numbered  one,  two,  and  three.  The  seats  of  the  members  of  the  first  class  shall  be 
vacated  at  the  expiration  of  the  second  year;  of  the  second  class  at  the  expiration  of 
the  fourth  year;  of  the  third  class  at  the  expiration  of  the  sixth  year;  —  so  that  a 
third  part  of  the  members  may  be  chosen  every  second  year. 

"  Section  3.  Every  member  of  the  Senate  shall  be  of  the  age  of  thirty  years  at 
least;  shall  have  been  a  citizen  in  the  United  States  for  at  least  four  years  before  his 
election ;  and  shall  be,  at  the  time  of  his  election,  a  resident  of  the  state  for  which  he 
shall  be  chosen.;^ 

"  Section  4.  The  Senate  shall  choose  its  own  President  and  other  officers." 


•  Elliot,  v.  367. 

fThe  words  "the  legislature  of"  are  interlined,  as  if  the  original  idea  had  been  to  let 
the  State  appoint  in  such  way  as  it  pleased. 

JAn  effort  was  made  in  the  Convention  to  require  property  qualificationR  for  certain 
oflicera,  and  particularly  for  Senators,  and  the  subject  was  referred  to  the  Comniittee  of 
Detail;  and  they  reported  a  clause  (Article  VI.,  Section  2)    authorizing  the  legislature  to 
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When  this  article  came  np  in  the  Convention  on  August  9,  some 
objection  was  again  made  to  the  provision  in  the  final  clause  of  Section 
I.  as  to  each  member  having  one  vote,  but  others  thought  that  it  should 
not  be  changed,  as  it  was  a  part  of  the  compromise  they  had  agreed 
upon,  and  the  clause  was  approved.  Several  minor  changes  were  made 
in  the  various  sections,  and  the  word  **  four  "  was  struck  out  and 
*  *  nine  ' '  inserted  in  the  third  section  as  the  length  of  citizenship 
required,  after  the  defeat  of  motions  for  fourteen,  thirteen,  and  ten. 
During  this  discussion  *  several  members  expressed  their  opposition  to 
the  easy  admission  of  foreigners  to  the  legislature,  and  Wilson 
explained  the  curious  position  he  might  be  put  in  of  aiding  to  draw  the 
Constitution  and  yet  being  incapable  (because  of  foreign  birth)  of 
holding  office  under  it :  his  remarks  were  made  upon  Qouvemeur  Mor- 
ris 's  motion  for  fourteen  years,  which  he  thought  would  give  the  instru- 
ment a  very  illiberal  complexion.  There  was  also  at  a  later  stage 
quite  a  discussion  in  the  Convention  of  the  like  provision  in  regard  to 
members  of  the  House  of  Representatives  (see  Article  I.,  Section  2, 
Clauses  1  and  2),  in  which  Wilson  took  an  active  part,  and  Gouvemeur 
Morris  moved  (evidently  to  meet  cases  like  Wilson's)  a  proviso  that 
the  seven  years '  limitation  should  not  affect  the  rights  of  any  one  now 
a  citizen,  but  the  motion  was  defeated  by  six  noes  to  five  aye8.f 

Wilson  moved :(;  again,  at  a  later  date,  that  the  requirement  of 
citizenship  for  a  senator  should  be  reduced  from  nine  years  to  seven; 
but  the  motion  was  lost,  and  the  requirement  of  nine  years  was  con- 
firmed by  eight  ayes  to  three  noes. 

The  provisions  for  the  Senate  stood  now  as  follows :  — 

'^  Article  V.,  Section  1.  The  Senate  of  the  United  States  shall  be  chosen  by  the 
legislatures  of  the  several  states.  Each  legislature  shall  choose  two  members.  Va- 
cancies happening  by  refusals  to  accept,  resignations,  or  otherwise,  may  be  supplied  by 
the  legislature  of  the  state  in  the  representation  of  which  such  vacancies  shall  happen, 
or  by  the  executive  thereof  until  the  next  meeting  of  the  legislature.  Each  member 
shall  have  one  vote. 

"  Section  2.  The  senators  shall  be  chosen  for  six  years ;  but  immediately  after  they 
shall  be  assembled  in  consequence  of  the  first  election,  they  shall  be  divided,  by  lot,  into 
three  classes,  as  nearly  as  may  be,  numbered  one,  two,  and  three.  The  seats  of  the 
members  of  the  first  class  shall  be  vacated  at  the  expiration  of  the  second  year;  of  the 
second  class  at  the  expiration  of  the  fourth  year ;  of  the  third  class  at  the  expiration  of 
the  sixth  year ;  —  so  that  a  third  part  of  the  members  may  be  chosen  every  second  year. 

"  Secttion  3.  Every  member  of  the  Senate  shall  be  of  the  age  of  thirty  years  at 
least;  shall  have  been  a  citizen  of  the  United  States  for  at  least  nine  years  before  his 
election ;  and  shall  be,  at  the  time  of  his  election,  an  inhabitant  of  the  state  for  which 
he  shall  be  chosen. 

'^  Section  4.  The  Senate  shall  choose  its  own  president  and  other  officers." 


establish  such  uniform  qualifications  with  regard  to  property  as  they  should  see  HL    But 
this  clause  was  later  defeated. 

•  Elliot,  V.  398-401. 

t  Ibid.,  V.  412-414. 

X  Ibid.,  V.  414, 

114  Volume  VIH. 


THE  GROWTH  OF  THE  CONSTITUTION, 

In  this  form  the  matter  was  referred  to  the  Committee  on  Style,  and 
they  reported  as  follows :  — 

'^  The  Senate  of  the  United  States  shall  be  composed  of  two  senators  from  each 
state,  chosen  by  the  legislature  thereof,  for  six  years;  and  each  senator  shall  have 
one  vote. 

^^  Immediately  after  they  shall  be  assembled  in  consequence  of  the  first  election, 
they  shall  be  divided,  as  equally  as  may  be,  into  three  classes.  The  seats  of  the 
senators  of  the  first  class  shall  be  vacated  at  the  expiration  of  the  second  year;  ot 
the  second  class  at  the  expiration  of  the  fourth  year;  and  of  the  third  class  at  the 
expiration  of  the  sixth  year;  so  that  one- third  may  be  chosen  every  second  year. 
And  if  vacancies  happen  by  resignation,  or  otherwise,  during  the  recess  of  the  legis* 
latore  of  any  state,  the  executive  thereof  may  make  temporary  appointments  until 
the  next  meeting  of  the  legislature. 

''  No  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age  of  thirty 
years,  and  been  nine  years  a  citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  of  that  state  for  which  he  shall  be  chosen." 

It  is  not  clear  whether  the  second  section  was  reported  precisely  as 
above :  according  to  the  Debates,  the  words  *  *  by  lot  *  *  were  still  in  it, 
and  were  stmck  *  out  nem,  con.  in  the  comparison  by  the  Convention  of 
the  report  of  the  Committee  on  Style  with  the  articles  agreed  on,  so  as 
to  avoid  the  chance  of  both  members  from  a  State  going  out  at  once ; 
and  at  the  same  stage  of  the  proceedings  the  words  *  *  which  shall  then 
fill  such  vacancies"  were  added f  to  the  second  clause  (at  the  end) 
after  **  legislature." 


ARTICLE  I.,  SECTION  3,  CLAUSES  4  AND  5. 

The  Vice  President  of  the  United  States  shall  be  President  of  the  Senate,  but 
shall  have  no  Vote,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro  tempore, 
in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise  the  Office  of  President 
of  the  United  States. 

These  clauses  seem  to  have  originated  entirely  in  the  Committee  of 
Detail,  or  at  a  still  later  stage  of  the  Convention's  proceedings.  Ran- 
dolph's committee  draft  provided  as  to  the  Senate  that  it  **  shall  have 
power  to  make  rules  for  its  own  government, ' '  but  he  inserted  in  it  no 
other  clause  possibly  relating  to  the  presiding  officer  of  the  Senate. 
Bntledge,  however,  under  the  heading  of  the  Executive,  has  inserted  on 
the  margin  **  the  President  of  the  Senate  to  succeed  to  the  Executive 
in  case  of  Vacancy  until  the  Meeting  of  the  Legislature. ' '  The  com- 
mittee reported,  as  has  been  already  seen  under  the  preceding  heading, 
as  the  fourth  section  of  the  article  upon  the  Senate :  —  *  *  The  Senate 


*EUiot,  T.  541.  tibid.,  i.  311, 
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shall  choose  its  own  President  and  other  officers;  "  and  this  was  agreed 
to  by  the  Convention  nem,  con,  on  August  9. 

Something  more  was,  however,  added  to  the  clause  at  a  much  later 
stage  from  the  plan  of  electing  the  Executive  finally  agreed  upon.  This 
subject  is  considered  more  at  length  in  another  place  (Article  II.,  Sec- 
tion 1,  Clauses  1-4),  and  it  is  there  shown  that  the  method  adopted  for 
electing  the  President  was  the  device  of  the  Committee  of  August  31  on 
Unfinished  Portions.  The  Convention  had  vacillated  a  good  deal  upon 
the  Executive,  and  on  August  24  it  postponed  the  greater  part  of  the 
provisions  for  his  choice  then  contained  in  the  draft  of  a  constitution, 
and  the  subject  consequently  went  to  the  Committee  on  Unfinished 
Portions.  This  committee  made  radical  changes,  and  reported  in  the 
main  the  plan  which  was  adopted :  it  provided  for  the  choice  by  electors 
of  a  President  and  Vice-President,  and  as  to  the  latter  officer,  the  third 
section*  provided  as  follows :  — 

^'The  Vice-President  shall  be  ex  officio  president  of  the  Senate;  except  when 
they  sit  to  try  the  impeachment  of  the  President;  in  which  case  the  chief  justice 
shall  preside,  and  excepting,  also,  when  he  shall  exercise  the  powers  and  duties  of 
President;  in  which  case,  and  in  case  of  his  absence,  the  Senate  shall  choose  a  presi- 
dent pro  tempore.  The  Vice-President,  when  acting  as  president  of  the  Senate,  shall 
not  have  a  vote  unless  the  House  be  equally  divided." 

When  this  provision  came  np  for  discussion  in  the  Convention,  on 
September  7,  Gerry,  Randolph,  and  Mason  saw  no  need  for  a  Vice- 
President,  and  thought  it  an  encroachment  on  the  Senate  to  make  him 
their  presiding  officer.  Sherman  said  that  if  he  were  not  made  presi- 
dent of  the  Senate  he  would  be  without  employment ;  and  Williamson 
said  that  such  an  officer  was  introduced  merely  for  the  sake  of  a  valua- 
ble mode  of  election,  which  required  two  to  be  chosen  at  the  same  time. 
By  a  vote  of  eight  to  two  the  Convention  approved  of  the  clause  making 
the  Vice-President  the  president  of  the  Senate,  and  the  other  parts  of 
the  section  were  also  then  agreed  to,  and  the  matter  referred  to  the 
Committee  on  Style,  which  reported  as  follows  upon  the  points  involved 
in  the  clauses  now  under  consideration :  — 

"  The  Vice-President  of  the  United  States  shall  be,  ex  officio,  president  of  the 
Senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

"  The  Senate  shall  choose  their  other  officers,  and  also  a  president  pro  tempore, 
in  the  absence  of  the  Vice-President,  or  when  he  shall  exercise  the  office  of  President 
of  the  United  States." 

In  the  comparison  by  the  Convention  of  the  report  of  the  Committee 
on  Style  with  the  articles  agreed  on,  the  words  ^'ex  officio  "  in  the  first 
of  the  above  clauses  were  struck  f  out  as  unnecessary. 


*  Elliot,  V.  507.  t  Ibid.,  v.  641. 
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ARTICLE  I.,  SECTION  3,  CLAUSE  6. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments.  When  sitting 
for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation.  When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside:  and  no  Person  shall  be  con- 
victed without  the  Concurrence  of  two  thirds  of  the  Members  present. 

The  ninth  resolntion  of  the  Virginia  plan  upon  the  subject  of  the 
judiciary  referred  to  that  branch  the  trial  of  **  impeachments  of  any 
national  officer, '*  and  these  words  were  approved  by  the  committee  of 
the  whole  on  June  13,  but  were  unanimously  struck  out  by  the  Con- 
vention itself  on  July  18,  and  the  clause  left  to  read  that  their  juris- 
diction should  extend  **  to  cases  arising  under  laws  passed  by  the 
general  legislature,  and  to  such  other  questions  as  involve  the  national 
peace  and  harmony."  No  specific  provision  was  made  in  any  other 
part  of  the  resolutions  in  regard  to  the  trial  of  impeachments,  and  the 
matter  was  referred  in  this  form  to  the  Committee  of  Detail.  Ran- 
dolph's committee  draft,  however,  extends  the  jurisdiction  of  the 
supreme  tribunal  **  to  impeachments  of  national  officers,"  and  the 
report  of  the  committee  provided  by  the  third  section  of  the  eleventh 
article  that  the  jurisdiction  of  the  Supreme  Court  should  extend  to 
**  the  trial  of  impeachments  of  officers  of  the  United  States,"  and  that 
their  jurisdiction  in  such  cases  should  be  original. 

There  was  as  yet  no  other  mode  provided  for  the  impeachment  and 
trial  of  judges,  so  that  they  would  have  been  triable  by  the  judiciary 
under  the  language  of  this  general  provision.  On  August  20,  however, 
Gerry  introduced  and  had  referred  to  the  Committee  of  Detail  a  motion 
*'  that  the  committee  of  detail  be  directed  to  report  ...  a  mode  for 
trying  the  supreme  judges  in  cases  of  impeachment."  This  committee 
reported  on  August  22,  recommending  to  add  to  the  end  of  the  second 
section  of  the  eleventh  article  (Judiciary)  the  following  words :  —  **  the 
judges  of  the  Supreme  Court  shall  be  triable  by  the  Senate,  on  impeach- 
ment by  the  House  of  Representatives. ' '  This  clause  was  not,  however, 
acted  on,  so  it  went  to  the  Committee  on  Unfinished  Portions ;  to  it  went 
also  the  clause  above  quoted  as  to  the  jurisdiction  of  the  Supreme  Court 
extending  to  the  trial  of  impeachments  generally,  which  had  been  post- 
poned on  August  27  at  the  instance  of  Gouvemeur  Morris  and  had  not 
been  taken  up  again.  He  thought  the  tribunal  an  improper  one,  par- 
ticularly if  the  first  judge  was  to  be  of  the  privy  council.  That  com- 
mittee had  before  it  also  Article  IX.,  Section  1,  of  the  draft  of  August  6, 
which  then  referred  to  the  Senate  the  power  to  make  treaties  and  to 
appoint  ambassadors  and  judges  of  the  Supreme  Court. 

It  has  been  seen  that  the  Committee  of  Detail  had  recommended,  in 
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a  special  report  made  by  them  on  August  22,  that  the  judges  should  be 
triable  by  the  Senate  upon  impeachment  by  the  House,  and  the  Com- 
mittee on  Unfinished  Portions  now  proposed  to  adopt  this  method  for 
the  trial  of  impeachments  generally,  and  recommended  that  all  impeach- 
ments should  be  tried  by  the  Senate,  and  at  the  same  time  they  trans- 
ferred the  powers  as  to  treaties  and  appointments  from  the  Senate  to 
the  President.  In  their  report  on  September  4  they  recommended  the 
adoption  of  the  following  as  to  the  Senate :  — 

'^  The  Senate  of  the  United  States  shall  have  power  to  try  all  impeachments; 
but  no  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  mem- 
bers present." 

This  clause  was  postponed  by  the  Convention  on  September  A  in 
order  to  decide  previously  on  the  mode  of  electing  the  President,  and 
on  September  8  was  approved  after  being  amended,  on  motion  of 
Gouvemeur  Morris,  by  the  addition  of  the  words  **  and  every  member 
shall  be  on  oath. ' ' 

Madison  and  Charles  Pinckney  objected  to  the  Senate  for  the  trial 
of  impeachments  of  the  President,  and  thought*  it  would  make  him 
improperly  dependent.  Madison  said  he  would  prefer  the  Supreme 
Court.  Gouvemeur  Morris  thought  no  other  tribunal  could  be  trusted 
and  that  the  Supreme  Court  were  too  few  in  numbers;  and  Sherman 
pointed  out  that  the  Supreme  Court  would  be  an  improper  tribtmal, 
because  the  judges  were  to  be  appointed  by  him.  A  motion  by  Madison 
to  strike  out '  *  the  Senate  '  ^  was  defeated  by  nine  States  to  two. 

The  clause  was  therefore  later  referred  to  the  Committee  on  Style 
in  the  following  form :  — 

''The  Senate  of  the  United  States  shall  have  power  to  try  all  impeachmentB; 
but  no  person  shall  be  convicted  without  the  concurrence  of  two-tl^rds  of  the  mem- 
bers present;   and  every  member  shall  be  on  oath." 

To  them  was  also  referred  a  provision  that  the  Vice-President 
should  be  President  of  the  Senate,  **  except  when  they  sit  to  try  the 
impeachment  of  the  President,  in  which  case  the  chief-justice  shall 
preside.''  This  seems  to  have  originated  (see  Article  II.,  Section  1, 
Clauses  1-4)  entirely  in  the  Committee  on  Unfinished  Portions  at  the 
time  when  the  method  of  choosing  the  President  by  electors  was 
devised,f  and  it  had  been  approved  :|:  by  the  Convention  on  September  7. 

The  Committee  on  Style  consolidated  these  two  clauses  and  reported 
as  follows :  — 

''  The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting 
for  that  purpose,  they  shall  be  on  oath.    When  the  President  of  the  United  States 

•EUiot,  V.  628,  629.  flbid.,  v.  607.  XT^v^,,  v.  ^22. 

118  Volume  VIIL 


THE  GROWTH  OF  THE  CONSTITUTION. 

is  tried*  the  chief  jiistice  shall  preside;  and  no  i>erson  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  present." 

On  September  14,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  the  words  *  *  or  affirmation  ' ' 
were  inserted  after  ^  *  oath, ' '  and  then  Rutledge  and  Gouvemeur  Morris 
moved  to  add  to  the  impeachment  clause  ^^  that  persons  impeached  be 
suspended  from  their  offices  until  they  be  tried  and  acquitted;  "  but 
Madison  contended  that  the  President  is  already  too  dependent  on  the 
legislature,  and  King  was  also  against  the  motion.  It  was  lost  by  three 
ayes  to  eight  noes. 


ARTICLE  U  SECTION  3,  CLAUSE  7. 

Judgment  in  Gases  of  Impeachment  shall  not  extend  further  than  to  removal 
from  Office,  and  disqualification  to  hold  and  enjoy  any  Office  of  honor,  Trust  or 
Profit  under  the  United  States:  but  the  Party  convicted  shall  nevertheless  be  liable 
and  subject  to  Indictment,  Trial,  Judgment  and  Punishment,  according  to  Law. 

This  provision  originated  in  the  Committee  of  Detail.  Randolph's 
draft  contains  nothing  upon  the  subject,  but  the  later  committee  draft 
in  the  Wilson  papers  contains  the  following  marginal  insertion  in  Rut- 
ledge  *s  handwriting:  —  **  Judgment  in  cases  of  impeachment  shall  not 
extend  further  than  to  removal  from  office  and  disqualification  to  hold 
and  enjoy  any  office  of  honor,  trust  or  profit  under  the  United  States. 
But  the  party  convicted  shall  nevertheless  be  liable  and  subject  to 
indictment,  trial,  judgment  and  punishment  according  to  law."  The 
Committee  of  Detail  reported  the  clause  in  exactly  the  same  form  as 
the  fifth  section  of  Article  XI.,  and  when  it  came  up  in  the  Convention 
on  August  28  it  was  at  once  agreed  to,  and  was  later  referred,  still  in 
the  same  form,  to  the  Committee  on  Style.  They  made  almost  no 
change,  and  reported  it  as  follows :  — 

'*  Judgment,  in  cases  of  impeachment,  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit, 
under  the  United  States;  but  the  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  according  to  law.'' 

On  September  14,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  Rutledge  and  Gouvemeur 
Morris  moved  to  add  a  clause  ^^  that  persons  impeached  be  suspended 
from  their  oflSces  until  they  be  tried  and  acquitted, ' '  but  Madison  con- 
tended that  the  President  is  already  too  dependent  on  the  legislature, 
and  King  was  also  against  the  motion.  It  was  lost  by  three  ayes  to 
eight  noes. 
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ARTICLE  I.,  SECTION  4,  CLAUSE  1. 

The  Times,  Places  and  manner  of  holding  Elections  for  Senators  and  Bepre* 
sentatives,  shall  be  prescribed  in  each  State  by  the  Legislature  thereof;  but  the  Con- 
gress may  at  any  time  by  Law  make  or  alter  such  Regulations,  except  as  to  the  Places 
of  chusing  Senators. 

This  clause  seems  to  have  originated  entirely  in  the  Committee  of 
Detail.  Randolph's  draft  provided  as  to  the  House  of  Delegates  that 
**  the  elections  shall  be  biennially  held  on  the  same  day  through  the 
same  state,"  and  that  *'  the  place  [of  election]  shall  be  fixed  by  the 
legislatures  from  time  to  time ;  or  on  their  default  by  the  national  legis- 
lature. ' '  And  as  to  the  Senate  it  provided  that  each  State  legislature 
should  appoint  two  Senators,  '*  using  their  discretion  as  to  the  time 
and  manner  of  choosing  them."  The  committee  reported  the 
following :  — 

"  Article  VI.,  Section  1.  The  times,  and  places,  and  the  manner,  of  holding 
the  elections  of  the  members  of  each  House,  shall  be  prescribed  by  the  legislature 
of  each  state;  but  their  provisions  concerning  them  may,  at  any  time,  be  altered  by 
the  legislature  of  the  United  States." 

When  this  came  up  before  the  Convention  on  August  9,  Madison  and 
Gouvemeur  Morris  moved  to  confine  the  language  to  the  House  of 
Representatives,  being  of  opinion  that  as  to  the  Senators  the  right  of 
the  legislatures  to  regulate  was  necessarily  involved  in  the  right  to 
appoint ;  but  the  motion  was  disagreed  to.  The  first  part  of  the  section 
was  then  approved  down  to  the  authorization  to  the  legislature  of  the 
United  States  to  change  the  States '  provisions,  but  this  latter  provision 
occasioned  some  difference  of  opinion.  Charles  Pinckney  and  Rut- 
ledge  moved  to  strike  it  out  on  the  ground  that  the  States  should  be 
relied  on.  Gorham,  Madison,  King,  and  Gouvemeur  Morris  were  all 
of  the  contrary  opinion.  Madison  said  that  the  words  authorizing  the 
States  to  regulate  were  words  of  great  latitude,  and  it  was  impossible 
to  see  what  abuse  might  be  made  of  such  discretion :  —  *  *  Whether  the 
electors  should  vote  by  ballot,  or  viva  voce,  should  assemble  at  this 
place  or  that,  should  be  divided  into  districts,  or  all  meet  at  one  place, 
should  all  vote  for  all  the  representatives,  or  all  in  a  district  vote  for  a 
number  allotted  to  the  district,  —  these,  and  many  other  points  would 
depend  on  the  legislatures."  The  motion  of  Pinckney  and  Rutledge 
was  defeated,  and  the  provision  was  changed,  upon  motion  of  Bead,  to 
read  as  follows,  and  was  then  approved :  — 

"but  regulations,  in  each  of  the  foregoing  cases,  may,  at  any  time,  be  made  or 
altered  by  the  legislature  of  the  United  States." 
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In  this  form  the  clause  was  referred  to  the  Committee  on  Style,  and 
they  altered  the  language  to  read :  — 

"The  times,  places,  and  maimer,  of  holding  elections  for  senators  and  repre- 
sentatives, shaU  he  prescribed  in  each  state  by  the  legislature  thereof;  but  the  Con- 
gress may  at  any  time  by  law  make  or  alter  such  regrulations." 

On  September  14,  during  the  final  comparison  of  the  report  of  the 
Committee  on  Style  with  the  articles  agreed  on,  the  words  **  except  as 
to  the  places  of  choosing  senators  * '  were  added  at  the  end  of  the  clause 
in  order  to  exempt  the  seats  of  government  in  the  States  from  the  power 
of  Congress. 


ARTICLE  I.,  SECTION  4,  CLAUSE  2. 

The  Confess  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting  shall 
be  on  the  first  Monday  yi  December,  unless  they  shall  by  Law  appoint  a  different  Day. 

This  clause  has  been  considered  already  at  the  same  time  with 
Article  I.,  Section  1. 


ARTICLE  I.,  SECTION  5,  CLAUSE  1. 

Each  House  shall  be  the  judge  of  the  Elections,  Betums  and  Qualifications  of 
its  own  Members.  .  .  . 

This  clause  seems  to  have  originated  entirely  in  the  Committee  of 
Detail ;  the  twenty-third  resolution  referred  to  them  had  a  reference  to 
qualifications  of  members,  but  the  word  seems  to  have  been  used  in  a 
different  sense.  The  only  part  of  Randolph's  committee  draft  which 
bears  any  resemblance  at  all  is  the  provision  which  he  inserted 
separately  as  to  the  Senate  and  House,  that  each  should  *  *  have  power 
over  its  own  members.  *'  The  Committee  of  Detail  reported  the 
following  as  the  fourth  section  of  the  sixth  article  of  their  draft:  — 

"  Each  House  shall  be  the  judge  of  the  elections,  returns,  and  quaUfications,  of 
its  own  members." 

When  this  came  up  before  the  Convention  on  August  10,  it  was 
agreed  to  nem.  con,,  and  the  Committee  on  Style  reported  it  in  precisely 
the  same  language,  merely  changing  its  position. 
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.  .  .  and  a  Majority  of  each  shall  constitute  a  Quorum  to  do  Business;  but  a 
smaller  Number  may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the 
Attendance  of  absent  Members,  in  such  Manner,  and  under  such  Penalties  as  each 
House  may  provide. 

This  clause  originated  in  the  Committee  of  Detail  and  in  additions 
to  their  report  made  later  by  the  Convention.  Randolph's  conmiittee 
draft  contains  clauses  both  as  to  the  Senate  and  House  that  *'  a 
majority  shall  be  a  quorum  for  business ;  but  a  smaller  number  may  be 
authorized  to  call  for  and  punish  non-attending  members,  and  to 
adjourn  for  any  time  not  exceeding  one  week;  ''  and  this  provision  has 
been  changed  as  to  the  Senate -^  apparently  by  Rutledge  —  so  as  to 
authorize  adjournment  only  from  day  to  day.  The  Committee  of  Detail 
reported  as  follows :  — 

"  Article  VI.,  Section  3.  In  each  House  a  majority  of  the  members  shall  con- 
stitute a  quorum  to  do  business ;  but  a  smaller  number  may  adjourn  from  day  to  day." 

When  this  clause  came  up  before  the  Convention  on  August  10,  there 
was  some  difference  of  opinion  as  to  the  proportion  which  ought  to 
constitute  a  quorum,  but  the  body  adhered  to  the  provision  as  reported 
upon  that  point.     One  of  the  objections  urged  to  requiring  a  majority 
to  constitute  a  quorum  was  that  a  few  members  would  then  be  able  to 
secede  and  to  prevent  the  transaction  of  business.      Ellsworth  sug- 
gested that  this  might  be  guarded  against  by  giving  to  each  House  the 
authority  to  require  the  attendance  of  absent  members,  and  later,  on 
motion  of  Randolph  and  Madison,  the  following  words  were  added,  and 
then  the  section  as  amended  was  approved :  — '  *  and  may  be  authorized 
to  compel  the  attendance  of  absent  members,  in  such  manner,  and  under 
such  penalties,  as  each  House  may  provide."      Another  method  of 
attaining  much  the  same  end  was  contained  in  Charles  Pinckney  's  plan ; 
his  speeches  show  *  that  he  had  devised  some  mode  of  compelling  mem- 
bers to  attend  subject  to  severe  penalties.     His  object  was  to  prevent 
the  inconveniences  upon  this  subject  which  had  been  so  severely  felt 
in  Congress.     The  whole  clause  as  reported  from  the  Committee  of 
Detail  with  the  amendment  was  referred  to  the  Committee  on  Style, 
and  they  reported  it  in  almost  precisely  the  same  language:  — 

"...  and  a  majority  of  each  shall  constitute  a  quorum  to  do  business ;  but  a 
smaller  number  may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the 
attendance  of  absent  members,  in  such  manner  and  under  such  penalties  as  each 
house  may  provide." 


*  Moore's  American  Eloquence,  i.  369. 
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ARTICLE  U  SECTION  5,  CLAUSE  Z. 

Eadi  House  may  determine  the  Rules  of  its  Proceedings,  punish  its  Members 
for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two  thirds,  expel  a  Member. 

This  clause  was  the  device  of  the  Committee  of  Detail,  but  it  is 
worthy  of  observation  that  Charles  Pinckney's  plan  contained  some 
similar  provision :  his  speeches*  show  that  his  draft  provided  that  the 
houses  of  Congress  should  be  the  judges  of  their  own  rules  and  pro- 
ceedings. Randolph's  committee  draft  contained  at  one  time,  among 
the  provisions  relating  to  the  House  but  apparently  intended  to  apply 
to  the  Senate  as  well,  ^'  votes  shall  be  given  by  ballot,  unless  f  of  the 
national  legislature  shall  choose  to  vary  the  mode,"  but  this  is  can- 
celled; and  later  on  he  wrote  as  to  the  House  (after  cancelling  a  query 
**  how  far  the  right  of  expulsion  may  be  proper  ")  the  words  *'  the 
house  of  delegates  shall  have  power  over  its  own  members, ' '  and  again 
*'  the  house  shall  have  power  to  make  rules  for  its  own  government." 
He  inserted  also  similar  provisions  in  regard  to  the  Senate.  The  Com- 
mittee of  Detail  reported  as  follows :  — 

'^Article  VI.,  Section  6.  Each  House  may  determine  the  rules  of  its  proceed- 
ings;  may  punish  its  members  for  disorderly  behavior;   and  may  expel  a  member.'' 

When  this  provision  came  up  before  the  Convention  on  August  10, 
Madison  thought  that  the  power  of  expelling  a  member  should  not  be 
left  to  a  mere  majority,  and  accordingly  moved  to  insert  the  words 
"  with  the  concurrence  of  two  thirds  "  between  **  may  "  and  **  expel." 
Gouvemeur  Morris  thought  the  power  ought  to  remain  with  a  majority, 
but  the  Convention  adopted  Madison 's  amendment,  and  then  the  section 
as  amended  was  approved,  and  in  this  form  the  matter  was  later 
referred  to  the  Committee  on  Style;  they  made  merely  some  verbal 
changes,  and  reported  as  follows :  — 

^  Each  house  may  determine  the  rules  of  its  proceedings ;  punish  its  members 
for  disorderly  behavior ;    and,  with  the  concurrence  of  two  thirds,  expel  a  member." 

*  Moore's  American  Eloquence,  i.  369. 
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ARTICLE  I.,  SECTION  5,  CLAUSE  3. 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to  time  pub- 
lish the  same,  excepting  such  Parts  as  may  in •  their  Judgment  require  Secrecy;  and 
the  Yeas  and  Nays  of  the  Members  of  either  House  on  any  question  shall,  at  the 
Desire  of  one  fifth  of  those  present,  be  entered  on  the  Journal. 

This  clause  originated  in  the  Committee  of  Detail,  which  reported 
the  seventh  section  of  the  sixth  article  as  below.  There  is  nothing  con- 
cerning the  same  subjects  in  Randolph's  committee  draft:  — 

"  The  House  of  Representatives,  and  the  Senate  when  it  shall  be  acting  in  a 
legislative  capacity,  shall  keep  a  journal  of  their  proceedings;  and  shall,  from  time 
to  time,  publish  them;  and  the  yeas  and  nays  of  the  members *of  each  house,  on  any 
question,  shall,  at  the  desire  of  one  fifth  part  of  the  members  present,  be  entered  on 
the  Journal." 

When  this  came  up  before  the  Convention,  on  August  10  and  11, 
some  wanted  to  authorize  a  call  for  the  yeas  and  nays  by  a  single  mem- 
ber, while  others  thought  the  whole  provision  as  to  yeas  and  nays  ought 
to  be  struck  out,  as  it  did  no  good  and  merely  allowed  members  to  stuff 
the  journals  and  to  mislead  the  people,  who  never  knew  the  reasons 
determining  votes.  Carroll  and  Randolph  wanted  to  confine  the  pro- 
vision to  the  House  of  Representatives,  and  also  moved  to  add  an 
amendment  **  and  any  member  of  the  Senate  shall  be  at  liberty  to  enter 
his  dissenf  The  Convention,  however,  adhered  to  the  section  as 
reported  upon  this  subject.  Gerry  moved  to  amend  the  first  part  by 
striking  out  '*  when  it  shall  be  acting  in  its  legislative  capacity, '*  and 
adding  after  the  words  *  ^  publish  them  * '  the  words  '  *  except  such  parts 
thereof  as  in  their  judgment  require  secrecy,*'  and  the  next  day,  after 
some  motions  in  the  same  general  direction  were  defeated,  the  Con- 
vention agreed  to  the  suggestion,  and  then  to  the  section  as  amended. 
It  was  later  referred  with  this  amendment  to  the  Committee  on  Style, 
and  they  reported  it  as  follows :  — 

"  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to  time  pub- 
lish the  same,  excepting  such  parts  as  may,  in  their  judgment,  require  secrecy;  and 
the  yeas  and  nays  of  the  members  of  either  house  on  any  question  shall,  at  the  desire 
of  one  fifth  of  those  present,  be  entered  on  the  Journal." 

On  September  14,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  Mason  and  Gerry  moved  to 
insert  after  **  parts  "  the  words  '*  of  the  proceedings  of  the  Senate,** 
so  as  to  require  publication  of  all  the  proceedings  of  the  House ;  but  it 
was  replied  that  cases  might  arise,  such  as  a  declaration  of  war,  \i  here 
secrecy  might  be  necessary  in  both  houses,  and  the  motion  was  defeated 
by  three  ayes  to  seven  noes. 
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ARTICLE  I.,  SECTION  5,  CLAUSE  4. 

Neither  House,  during  the  Session  of  Congrress,  shall,  without  the  Consent  of 
the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  Place  than  that  in 
which  the  two  Houses  shall  be  sitting. 

This  clause  originated  in  the  Committee  of  Detail.  Randolph's 
committee  draft  provided  that  *  *  The  House  shall  not  adjourn  without 
the  concurrence  of  the  Senate  for  more  than  one  week,  nor  without  such 
concurrence  to  any  other  place  than  the  one  at  which  they  are  sitting ;  ' ' 
and  a  corresponding  provision  was  inserted  as  to  the  Senate,  but  the 
words  *  *  one  week  ' '  cancelled  and  * '  three  days  ' '  interlined.  The  com- 
mittee reported  the  eighth  section  of  Article  VI.  as  follows :  — 

"  Neither  House,  without  the  consent  of  the  other,  shall  adjourn  for  more  than 
three  days,  nor  to  any  other  place  than  that  at  which  the  two  Houses  arc  sitting. 
But  this  regulation  shall  not  extend  to  the  Senate  when  it  shall  exercise  the  powers 
mentioned  in  the  Article." 

When  this  came  up  in  the  Convention  on  August  11,  objection  was 
made  by  King  to  the  right  to  adjourn  to  a  new  place,  and  he  remarked 
on  the  discredit  theretofore  incurred  by  Congress  through  its  changes 
of  place.  He  thought  a  law  at  least  should  be  necessary  to  a  removal 
of  the  seat  of  government.  Gouvemeur  Morris  proposed  to  prefix  the 
words  *  *  during  the  session,  * '  but  Spaight  feared  this  would  fix  the  seat 
of  government  at  New  York.  Some  not  important  amendments  to 
meet  these  criticisms  were  made,  but  were  defeated,  and  the  motion  of 
Gouvemeur  Morris  to  prefix  the  words  *'  during  the  session  of  the 
legislature  ' '  was  then  approved ;  the  last  sentence  as  to  the  Senate  was 
struck  out,  and  the  section  as  amended  agreed  to.  The  clause  as 
amended  was  later  referred  in  the  form  above  indicated  to  the  Com- 
mittee on  Style,  and  they  reported  it  as  follows :  — 

"Neither  house,  during  the  session  of  Congress,  shall,  without  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which 
the  two  houaee  shall  he  sitting." 


ARTICLE  I.,  SECTION  6,  CLAUSE  1. 

The  Senators  and  Representatives  shall  receive  a  Compensation  for  their  ser- 
vices, to  be  ascertained  by  Law,  and  paid  out  of  the  Treasury  of  the  United 
States.  .  .  . 

The  question  of  the  salary  to  members  of  Congress  had  a  varied 
history  in  the  Convention.  At  the  very  opening  of  the  proceedings, 
the  fourth  and  fifth  resolutions  of  the  Virginia  plan,  upon  the  first  and 
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second  branches  respectively  of  the  legislature,  each  contained  a  clause 
that  members  ought  '^  to  receive  liberal  stipends,  by  which  they  may 
be  compensated  for  the  devotion  of  their  time  to  the  public  service.  *' 
In  the  discussion  in  committee  of  the  whole  on  June  12  in  regard  to 
the  House  of  Representatives,  the  words  '*  and  fixed  *'  were  inserted 
after  '*  liberal  '*  on  motion  of  Madison.  Franklin  expressed  his  dis- 
like of  the  word  ^ '  liberal ' '  in  regard  to  the  salary  and  would  prefer 
'*  moderate:  ''  the  word  ''  liberal  '*  was  then  struck  out  new.  con.,  and 
the  clause  was  further  changed  by  the  addition,  on  motion  of  Pierce,  of 
a  clause  that  the  salary  should  * '  be  paid  out  of  the  national  treasury. ' ' 

In  the  House  revision  on  June  22  Ellsworth  moved  to  substitute 
payment  by  the  States,  and  remarked  that  the  manners  of  living  in  the 
different  States  varied  so  greatly  that  payment  from  the  national 
treasury  would  be  very  inconvenient;  several  members  supported  the 
motion,  but  it  was  defeated.  Wilson  moved  that  the  salary  ' '  be  ascer- 
tained by  the  national  legislature,''  but  Madison  thought  the  members 
too  much  interested  to  decide  upon  their  own  compensation,  and  the 
motion  was  lost.  Another  amendment  then  substituted  '^  adequate 
compensation  ' '  for  * '  fixed  stipends, ' '  some  members  thinking  it  might 
be  very  inconvenient  to  fix  the  salaries  in  the  Constitution,  and  those 
who  favored  that  course  being  willing  to  let  the  point  wait  until  they 
came  to  the  details.* 

The  like  clause  in  relation  to  the  second  branch,  or  Senate,  was  con- 
sidered in  committee  of  the  whole  on  June  12,  and  was  made  to  read  as 
the  similar  clause  in  regard  to  the  House  then  read,  after  the  defeat  of 
a  motion  of  Butler  and  Butledge  that  members  of  the  second  branch 
should  receive  no  salary.  In  the  House  revision  on  June  26,  Charles 
Cotesworth  Pinckney  again  proposed  that  no  salary  be  paid.  He 
thought  that  the  second  branch  was  intended  to  represent  the  wealth 
of  the  country  and  ought  to  be  composed  of  persons  of  wealth.  Frank- 
lin seconded  the  motion,  but  it  was  lost  by  six  noes  to  five  ayes.  Ells- 
worth moved  that  the  members  should  be  paid  by  their  respective  States 
instead  of  from  the  national  treasury,  but  Madison  and  Dayton  con- 
sidered that  this  would  subvert  the  end  intended  by  the  long  term  of 
office,  and  would  be  fatal  to  the  members'  independence  and  in  effect 
make  them  hold  during  the  pleasure  of  the  State  legislatures.  The 
motion  was  lost  by  six  noes  to  five  ayes,  but  very  soon  after  it  was 
resolved  that  the  words  that  members  ought  ''to  be  paid  out  of  the 
national  treasury  "  should  not  stand  as  a  part  of  the  resolution,  and 

*  The  clauses  as  to  adequate  compensation  and  payment  out  of  the  national  treasury 
were  considered  adopted  (see  the  third  resolution  referred  under  date  of  July  26,  Elliot,  ▼• 
376),  though  this  is  not  entirely  clear;  a  motion  for  a  question  on  them  jointly  became  ihm 
subject  of  a  point  of  order,  but  was  later  defeated  (Elliot,  v.  228-230). 
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no  other  source  of  payment  was  then  substituted  by  the  Convention. 
The  clause  was  left  to  read  merely  that  the  members  of  the  second 
branch  ought  *  *  to  receive  a  compensation  for  the  devotion  of  their  time 
to  the  public  service :  ' '  and  in  this  form  it  was  later  referred  to  the 
Committee  of  Detail  with  the  clause  shown  above  as  to  the  salary  of 
members  of  the  House. 

In  carrying  out  these  indications,  Randolph  wrote  a  few  immaterial 
words  in  his  committee  draft  in  relation  to  the  wages  of  members  of  the 
House,  but  cancelled  them  and  made  no  other  provision.  In  reference 
to  the  Senate  also  the  provision  he  had  at  one  time  written  was  can- 
celled, but  it  is  curious  enough  to  be  worthy  of  reproduction :  — 

"  The  wages  of  senators  shall  be  paid  out  of  the  treasury  of  the  United  States ; 
those  wages  for  the  first  six  years  shall  be  dollars  per  diem.    At  the  begin- 

ning of  every  sixth  year  after  the  first  the  supreme  judiciary  shall  cause  a  special 
juiy  of  the  most  respectable  merchants  and  farmers  to  be  summoned  to  declare  what 
shall  have  been  the  averaged  value  of  wheat  during  the  last  six  years,  in  the  state 
where  the  legislature  may  be  sitting;  and  for  the  six  subsequent  years,  the  senators 
shall  receive  per  diem  the  averaged  value  of  bushels  of  wheat." 

The  Committee  of  Detail,  instead  of  reporting  a  separate  provision 
as  to  the  Senate  and  the  House  in  the  respective  articles  treating  of 
them,  consolidated  the  two  clauses  into  one,  and  made  a  very  material 
change  as  to  the  source  of  payment.  The  tenth  section  of  their  Article 
VI.  read  as  follows :  — 

''The  members  of  each  House  shall  receive  a  compensation  for  their  servioee, 
to  be  ascertained  and  paid  by  the  state  in  which  they  shall  be  chosen." 

When  this  section  came  up  before  the  Convention  on  August  14, 
Ellsworth  said  that  upon  reflection  he  was  satisfied  that  too  much 
dependence  on  the  States  would  be  produced  by  having  their  salaries 
paid  by  the  States,  and  he  moved  that  they  should  be  paid  out  of  the 
treasury  of  the  United  States.  Gouverneur  Morris,  Langdon,  Madison, 
Mason,  Carroll,  and  Dickinson  also  argued  in  favor  of  making  the  mem- 
bers payable  out  of  the  treasury  of  the  United  States,  while  Butler  and 
Luther  Martin  argued  for  the  provision  as  it  was  reported;  by  a  vote 
of  nine  to  two  the  Convention  decided  to  amend  the  section  to  read 
"  paid  out  of  the  treasury  of  the  United  States. '*  Ellsworth  and  some 
others  wanted  to  add  to  this  a  provision  that  the  allowance  should  not 
exceed  *  *  dollars  per  day,  or  the  present  value  thereof. ' '     Dickin- 

son regretted  that  wheat  or  some  other  permanent  standard  could  not 
be  taken,  and  suggested  that  an  act  should  be  passed  by  the  national 
legislature  every  twelve  years  to  fix  the  wages.  These  propositions  did 
not,  however,  meet  with  favor,  and  the  Convention  added  the  words 
**  to  be  ascertained  by  law,*'  and  then  agreed  to  the  section  as  amended. 
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The  clause  now  read :  —  *  *  The  members  of  each  house  shall  receive 
a  compensation  for  their  services  to  be  ascertained  by  law  and  paid  out 
of  the  Treasury  of  the  United  States/'  and  the  Committee  on  Style 
made  merely  verbal  changes  and  then  reported  as  follows :  — 

^^  The  senators  and  representatives  shall  receive  a  compensation  for  their  services* 
to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of  the  United  States  .  .  P 


ARTICLE  U  SECTION  6,  CUUSE  1. 

.  .  .  They  shall  in  aU  Cases,  except  Treason,  Felony  and  Breach  of  the  Peace, 
be  privileged  from  Arrest  during  their  Attendance  at  the  Session  of  their  respective 
Houses,  and  in  going  to  and  returning  from  the  same;  and  for  any  Speech  or 
Debate  in  either  House,  they  shall  not  be  questioned  in  any  other  Place. 

This  clanse  had  its  origin  in  the  Committee  of  Detail,  and  there  was 
nothing  upon  its  subject  in  the  resolutions  of  the  Convention.  Ban- 
dolph  inserted  clauses  in  his  committee  draft  as  to  both  houses  sepa- 
rately that  the  members  '  *  shall  be  privileged  from  arrest  —  personal 
restraint  —  during  their  attendance,  and  for  so  long  a  time  before  and 
after  as  may  be  necessary  for  travelling  to  and  from  the  legislature.  * ' 
He  had  also  at  one  time  added  to  this  '*  and  they  shall  have  no  other 
privilege  whatsoever, ' '  but  these  words  are  cancelled.  The  fifth  clause 
of  Article  VI.  of  the  draft  reported  by  the  committee  read :  — 

"  Freedom  of  speech  and  debate  in  the  legislature  shall  not  be  impeached  or 
questioned  in  any  court  or  place  out  of  the  legislature;  and  the  members  of  each 
House  shall,  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privi- 
leged from  arrest  during  their  attendance  at  Congress,  and  in  going  to  and  return- 
ing from  it." 

When  this  section  came  up  before  the  Convention,  on  August  10,  it 
was  agreed  to  nem.  con.,  but  on  August  20  Charles  Pinckney  introduced 
the  following  much  broader  proposition  upon  the  subject  and  had  it 
referred  to  the  Committee  of  Detail :  — 

"  Each  House  shall  be  the  judge  of  its  own  privileges,  and  shall  have  authority 
to  punish  by  imprisonment  every  person  violating  the  same,  or  who,  in  the  place 
where  the  legislature  may  be  sitting,  and  during  the  time  of  its  session,  shall  threaten 
any  of  its  members  for  anything  said  or  done  in  the  House;  or  who  shall  assault 
any  of  them  therefor;  or  who  shall  assault  or  arrest  any  witness  or  other  person 
ordered  to  attend  either  of  the  Houses,  in  his  way  going  or  returning;  or  who  shall 
rescue  any  person  arrested  by  their  order." 

That  conmiittee  did  not,  however,  report  on  this  subject,  and  on  Sep- 
tember 4  Pinckney  moved  a  clause  declaring  that  each  house  should 
be  the  judge  of  the  privileges  of  its  own  members.     Randolph  and 
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Madison  doubted  the  propriety  of  it  and  wanted  a  postponement,  bnt 
Ooavemeor  Morris  thought  it  so  plain  a  case  that  a  postponement  could 
not  be  necessary.  Wilson  thought  the  power  involved  anyhow,  and 
that  its  insertion  might  beget  doubts  as  to  the  powers  of  other  bodies, 
as  courts,  etc.  *'  Every  court,''  he  said,  *'  is  the  judge  of  its  own 
privileges.''  Madison  distinguished  between  the  power  of  judging  of 
privileges  previously  and  duly  established  and  the  effect  of  the  motion, 
which  would  give  a  discretion  to  each- house  as  to  the  extent  of  its  privi- 
leges. He  suggested  that  it  would  be  better  to  make  provision  for  ascer- 
taining by  law  the  privileges  of  each  house  than  to  allow  each  house  to 
judge  for  itself.  The  proposal  did  not,  however,  reach  a  vote,  and  the 
only  provision  upon  the  subject  which  was  referred  to  the  Committee 
on  Style  was  that  reported  by  the  Committee  of  Detail  and  agreed  to 
by  the  Convention.  They  altered  the  language  in  several  particulars, 
and  reported  it  as  follows :  — 

''.  .  .  They  ahaU  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be 
priyileged  from  arrest  during  their  attendance  at  the  session  of  their  respective  houses, 
and  in  going  to  and  returning  from  the  same ;  and  for  any  speech  or  debate  in  either 
house,  th^  shall  not  be  questioned  in  any  other  place." 


ARTICLE  L,  SECTION  6,  CLAUSE  2. 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he  was  elected, 
be  appointed  to  any  civil  Office  under  the  Authority  of  the  United  States,  which  shall 
have  been  created,  or  the  Emoluments  whereof  shall  have  been  encreased  during  such 
time;  and  no  Person  holding  any  Office  under  the  United  States,  shall  be  a  Member 
of  either  House  during  his  Continuance  in  Office. 

The  provision  here  concerned  is  to  be  found  in  another  form  in  the 
very  early  proceedings  of  the  Convention.  The  fourth  and  fifth  resolu- 
tions of  the  Virginia  plan  in  relation  to  the  first  and  second  branches 
respectively  of  the  legislature  each  contained  a  clause  upon  the  subject. 
That  as  to  the  first  branch  read  that  the  members  ought  ^*  to  be 
ineligible  to  any  office  established  by  a  particular  state,  or  under  the 
authority  of  the  United  States,  except  those  peculiarly  belonging  to 
the  functions  of  the  first  branch,  during  the  term  of  service,  and  for  the 
space  of  after  its  expiration ;  to  be  incapable  of  re-election  for 

the  space  of  after  the  expiration  of  their  term  of  service,  and 

to  be  subject  to  recall.'*  That  as  to  the  second  branch  omitted  the 
provisions  incapacitating  for  re-election  and  as  to  being  subject  to 
recall,  but  was  otherwise  almost  identical. 

In  the  discussion  of  the  provision  as  to  the  first  branch,  the  clauses 
making  the  members  incapable  of  re-election  and  subject  to  recall  were 
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struck  out  in  committee  of  the  whole  on  June  12 ;  the  clause  as  to  ineligi- 
bility was  changed,  and  the  whole  was  then  reported  from  the  com- 
mittee to  the  Convention  in  the  following  form :  — 

"  To  be  ineligible  to  any  office  established  by  a  particular  State,  or  under  the  author- 
ity of  the  United  States,  (except  those  peculiarly  belonging  to  the  functions  of  the 
first  branch,)  during  the  term  of  service,  and,  under  the  national  government,  for  the 
space  of  one  year  after  its  expiration." 

In  the  House  revision,  on  June  22  and  23,  the  subject  was  a  good 
deal  discussed,  and  members  evidently  thought  it  of  much  importance.  ^ 
Madison  wanted  to  amend  the  provision  so  as  to  make  members 
ineligible  only  to  such  offices  as  should  be  established  or  their  emolu- 
ments increased  during  the  member's  term  of  service,  but  his  motion 
was  defeated.  Some  minor  amendments  were,  however,  carried,  and 
the  clause  was  left  to  read,  * '  to  be  ineligible  to,  and  incapable  of  hold- 
ing, any  office  under  the  authority  of  the  United  States  (except  those 
peculiarly  belonging  to  the  functions  of  the  first  branch)  during  the 
term  of  service  of  the  first  branch. ' ' 

In  the  discussion  in  committee  of  the  whole  on  June  12  of  the  like 
clause  in  relation  to  the  second  branch,  it  was  changed  to  read  as  the 
provision  in  regard  to  the  first  branch  had  been  made  to  read  by  the 
committee  of  the  whole,  and  in  the  House  revision  on  June  26  it  was 
further  changed,  and  was  left  as  follows:  —  '*  to  be  ineligible  to,  and 
incapable  of  holding,  any  office  under  the  authority  of  the  United  States 
(except  those  peculiarly  belonging  to  the  functions  of  the  second 
branch)  during  the  term  for  which  they  are  elected,  and  for  one  year 
thereafter. ' ' 

The  two  clauses  were  later  referred  to  the  Committee  of  Detail  in 
the  forms  shown,  and  were  inserted  by  Randolph  in  his  draft  in  almost 
the  same  words.  The  committee,  however,  later  consolidated  them 
into  one  clause,  applying  to  both  houses,  and  then  reported  the  follow- 
ing as  the  ninth  section  of  the  sixth  article :  — 

''The  members  of  each  House  shall  be  ineligible  to,  and  incapable  of  holding* 
any  office  under  the  authority  of  the  United  States,  during  the  time  for  which  thegr 
shall  respectively  be  elected;  and  the  members  of  the  Senate  shall  be  ineligible  to^ 
and  incapable  of  holding,  any  such  office  for  one  year  afterwards." 

This  clause  came  up  in  the  Convention  on  August  14  and  was  the 
subject  of  a  lengthy  discussion.  Charles  Pinckney  thought  it  was 
degrading  to  members  to  make  them  ineligible  to  offices.  Their  elec- 
tion, he  said,  showed  that  they  had  the  confidence  of  the  people,  and  it 
was  his  hope  to  see  the  Senate  become  a  nursery  of  statesmen.  He 
moved  an  amendment  as  follows :  —  * '  The  members  of  each  House 
shall  be  incapable  of  holding  any  office  under  the  United  States,  for 
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which  they,  or  any  others  for  their  benefit,  receive  any  salary,  fees,  or 
emoluments  of  any  kind ;  and  the  acceptance  of  such  office  shall  vacate 
their  seats  respectively. ' '  Mason  ironically  proposed  to  strike  out  the 
whole  section,  and  suggested  that,  ^*  in  the  present  state  of  American 

^morals  and  manners,  few  friends  will  be  lost  to  the  plan  by  giving 
premiums  to  a  mercenary  and  depraved  ambition. ' '  Gouvemeur  Mor- 
ris was  opposed  to  the  ineligibility,  particularly  as  regards  the  officers 

'of  the  army  and  navy,  and  thought  it  would  only  stimulate  them  to 
despise  '*  '  those  talking  lords  who  dare  not  face  the  foe.'  Let  this 
spirit  be  aroused  at  the  end  of  a  war, ' '  he  went  on, ' '  before  your  troops 
shall  have  laid  down  their  arms,  and,  though  the  civil  authority  be 
*  intrenched  in  parchment  to  the  teeth, '  they  will  cut  their  way  to  it. ' ' 
Finally,  Butler  and  Charles  Pinckney  moved  to  postpone  until  it  should 
be  seen  what  powers  would  be  vested  in  the  Senate,  when  it  would  be 
more  easy  to  judge  of  the  expediency  of  allowing  the  officers  of  state 
to  be  chosen  out  of  that  body,  and  this  was  carried. 

This  matter  was  not  taken  up  again  by  the  Convention,  and  con- 
sequently went  to  the  Committee  on  Unfinished  Portions,  and  they 
reported  through  Brearly  on  September  1  reconmiending  that  the 
following  be  substituted :  — 

I  '^  The  members  of  each  House  shall  be  ineligrible  to  any  civil  office  under  the 

authority  of  the  United  States,  during  the  time  for  which  they  shall  respectively 

\  be  elected;  and  no  person  holding  an  office  under  the  United  States  shall  be  a  mem- 

ber of  either  House  during  his  continuance  in  office." 

When  this  was  taken  up  in  the  Convention  on  September  3,  Charles 
Pinckney  again  moved  the  substitute  he  had  oflfered  during  the  prior 
discussion.  He  was  strenuously  opposed  to  an  absolute  ineligibility 
and  wanted  to  make  it  a  mere  incompatibility,  so  that  they  could  accept 
the  office,  but  that  such  acceptance  should  vacate  their  seats  as  mem- 
bers; but  his  motion  was  defeated  by  a  vote  of  eight  States  to  two. 
King  then  moved  to  insert  the  word  '^  created  *'  before  **  during,  *'  so 
that  members  should  only  be  incapable  of  holding  such  offices  as  might 
be  created  during  their  term  of  service,  and  Williamson  seconded  the 
motion,  as  he  did  not  see  why  members  should  be  ineligible  to  vacancies 
happening  during  their  term.  Sherman,  Qerry,  Randolph,  and  Mason 
were  all  in  favor  of  the  ineligibility  and  of  at  least  as  broad  a  provision 
as  reported  by  the  committee ;  while  Gouvemeur  Morris,  Gorham,  Bald- 
win, and  Charles  Pinckney  were  in  favor  of  King's  amendment,  or  of 
a  still  further  reduction  of  the  ineligibility.  King's  amendment  was 
lost  by  an  evenly  divided  vote,  and  then  the  Convention  adopted,  by 
five  States  to  four,  an  amendment  of  Williamson  to  insert  before 
"  during  '*  the  words  **  created,  or  the  emoluments  whereof  shall  have 
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been  increased."  The  last  clause  rendering  any  person  holding  an 
office  under  the  United  States  incapable  of  being  a  member  of  either 
house  during  his  continuance  in  office  was  agreed  to  ntm.  con.  The 
clause  now  read :  — 

'^  The  members  of  each  House  shall  be  ineligible  to  any  civil  office  under  the 
authority  of  the  United  States,  created,  or  the  emoluments  whereof  shall  have  been 
increased,  during  the  time  for  which  they  shall  respectively  be  elected.  And  no 
person,  holding  any  office  under  the  United  States,  shall  be  a  member  of  either  House 
during  his  continuance  in  office." 

In  this  form  the  matter  was  later  referred  to  the  Committee  on 
Style,  and  they  reported  it  as  follows :  — 

*'*'  No  senator  or  representative  shall,  during  the  time  for  which  he  was  elected, 
be  appointed  to  any  civil  office,  under  the  authority  of  the  United  States,  which  shall 
have  been  created,  or  the  emoluments  whereof  shall  have  been  increased,  during  such 
time;  and  no  person  holding  any  office  under  the  United  States  shall  be  a  member 
of  either  house  during  his  continuance  in  office." 

On  September  14,  during  the  comparison  of  the  report  from  the 
Committee  on  Style  with  the  articles  agreed  on,  Baldwin  suggested  that 
the  language  of  the  section  did  not  extend  to  offices  created  by  the 
Constitution,  and  the  salaries  of  which  would  be  created,  not  increased, 
by  Congress  at  their  first  session.  Hence  members  of  the  first  Con- 
gress might  evade  the  disqualification.     He  was  not  seconded. 


ARTICLE  I.,  SECTION  7,  CLAUSE  1. 

All  bills  for  raising  Revenue  shall  originate  in  the  House  of  Representatives; 
but  the  Senate  may  propose  or  concur  with  Amendments  as  on  other  Bills. 

The  growth  of  the  provision  here  concerned  is  difficult  to  follow, 
because  the  Convention's  decisions  upon  the  question  varied  greatly, 
and  at  a  very  late  stage  of  the  proceedings  what  they  had  agreed  upon 
was  struck  out,  and  there  was  substituted  instead,  in  a  modified  form, 
matter  which  had  been  earnestly  pressed  by  a  number  of  members  but 
the  Convention  had  at  an  earlier  stage  disapproved  of.  The  sixth 
resolution  of  the  Virginia  plan  contained  a  clause  to  the  effect  that  each 
branch  of  the  legislature  ought  to  possess  the  right  of  originating  acts, 
and  this  provision  was  approved  by  the  committee  of  the  whole  on  May 
31.  But  some  members  thought  it  very  important  that  money-bills 
should  be  left  entirely  to  the  control  of  the  first  branch,  which  the  Con- 
vention had  voted  on  May  31  should  be  based  on  proportional  repre- 
sentation.    Accordingly,  on  June  13,  Gerry  moved  an  exception  as  to 
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money-bills  to  the  right  of  each  branch  to  originate  acts,  and  there  was 
quite  a  discussion  of  the  subject,  some  members  urging  that  it  was 
unwise  to  be  ali^ays  following  the  British  constitution  when  the  reason 
of  it  does  not  apply,  and  that  there  was  no  analogy  between  the  House 
of  Lords  and  the  Senate.  Sherman  said  that  in  Connecticut  both 
branches  could  originate,  and  that  this  had  been  found  safe  and  con- 
venient, and  Charles  Cotesworth  Pinckney  said  that  the  distinction  as 
to  money-bills  prevailed  in  South  Carolina  and  had  been  a  source  of 
pernicious  disputes  between  the  two  houses.  It  was  evaded  by  informal 
schedules  of  amendments  handed  from  th^  Senate  to  the  other  House. 
Gerry 's  motion  was  lost,  and  the  report  of  the  committee  of  the  whole 
provided  by  the  fifth  resolution  that ' '  each  branch  ought  to  possess  the 
right  of  originating  acts,"  and  contained  no  limitation  on  this  right. 
But  the  advocates  of  the  special  rights  of  the  popular  branch  as  to 
money-bills  pressed  the  matter  again  during  the  debates  upon  the  sub- 
ject of  representation  (Article  I.,  Section  2,  Clause  3),  and  they  suc- 
ceeded at  that  time  in  carrying  the  provision  as  a  portion  of  the 
compromise  which  was  agreed  upon. 

During  these  discussions,  as  has  already  been  shown,  there  was  a 
time,  immediately  upon  the  defeat  of  the  proposition  to  give  the 
States  equal  representation  in  the  Senate,  when  the  Convention*  was 
about  ready  to  break  up.  It  was  suggested  and  carried,  however,  that 
the  whole  matter  of  representation  be  referred  to  a  committee  with 
a  view  to  devising  some  method  of  adjustment,  and  this  committee 
reported  on  July  5  a  compromise  which  provided  for  proportional 
representation  in  the  House  and  equal  representation  in  the  Senate, 
and  also  contained  provisions  as  to  the  origin  and  control  of  money- 
bills,  and  as  to  the  drawing  of  money  from  the  treasury,  almost 
identical  with  those  afterwards  incorporated  into  the  tenth  resolution 
and  quoted  below.  It  seems  *  that  Mason,  Gerry,  and  some  other 
members  from  large  States  set  great  store  by  the  provisions  as  to 
the  control  of  money-bills  and  so  forth,  and  the  members  from  the 
small  States  and  some  others  who  wanted  a  strong  government  availed 
themselves  of  this  predilection  to  secure  provisions  favoring  the  small 
States  and  in  favor  of  a  strong  government.  Those  who  pressed  for 
the  provision  contended  that  it  was  an  integral  part  of  the  compromise 
by  which  the  small  States  had  secured  equal  representation  in  the 
Senate,  while  +  other  members  were  of  opinion  that  it  had  been  no  part 
of  the  compromise.  The  members  from  the  small  States  maintained, 
!  further,  that  it  was  a  very  material  concession  on  their  part,  as  it  put 


I 


*  See  foot-note  to  Elliot,  v.  614.  f  BHiot,  v.  394,  396.  414-420. 
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money-bills  so  largely  in  the  control  of  the  House  based  on  propor- 
tional representation,  while  some  of  the  members  from  large  States 
denied  that  it  was  any  concession  at  all,  and  some  members  objected  to 
it  in  any  event  as  being  merely  a  following  of  English  precedent  with- 
out reason. 

After  lengthy  discussions,  which  went  almost  entirely  to  other 
points  and  have  been  sufficiently  considered  in  another  place  (Article 
I.,  Section  2,  Clause  3),  the  whole  matter  involved  in  this  compromise 
was  agreed  to  as  a  whole  on  July  16.  One  portion  of  this  compromise 
became  the  tenth  resolution^  and  this  resolution  and  the  fifth  resolution, 
the  origin  of  which  has  already  been  traced  under  this  heading,  became 
the  origin  of  the  clause  of  the  Constitution  with  which  we  are  now  con- 
cerned. These  two  resolutions,  as  referred  to  the  Conunittee  of  Detail, 
read  as  follows :  — 

''5.  Resolved,  That  each  branch  ought  to  possess  the  right  of  originating  acts. 

''  10.  Resolved,  That  all  bills  for  raising  or  appropriating  money,  and  for  fixing 
the  salaries  of  the  officers  of  the  government  of  the  United  States,  shall  originate 
in  the  first  branch  of  the  legislature  of  the  United  States,  and  shall  not  be  altered  or 
amended  by  the  second  branch;  and  that  no  money  shall  be  drawn  from  the  public 
treasury,  but  in  pursuance  of  appropriations  to  be  originated  by  the  first  branch." 

Randolph 's  committee  draft  does  not  give  us  any  aid  upon  this  sub- 
ject, as  it  contains  a  bare  memorandum  by  him,  after  his  provisions  for 
the  House  of  Delegates  and  Senate,  that  ^^  the  powers  belonging 
I)eculiarly  to  the  representatives  are  those  concerning  money-bills.  *' 
The  Committee  of  Detail,  however,  evidently  intended  to  carry  out  the 
provisions  of  the  two  resolutions  by  the  fifth  section  of  Article  IV.  and 
the  twelfth  section  of  Article  VI.  of  the  draft  of  August  6,  which  read 
as  follows :  — 

/'  Article  IV »,  Section  6.  All  bills  for  raising  or  appropriating  money,  and  for 
fixing  the  salaries  of  the  officers  of  government,  shall  originate  in  the  House  of 
Representatives,  and  shall  not  be  altered  or  amended  by  the  Senate.  No  money  shall 
be  drawn  from  the  public  treasury,  but  in  pursuance  of  appropriations  that  shall 
originate  in  the  House  of  Representatives." 

"  Article  VI.,  Section  12.  Each  House  shall  possess  the  right  of  originating  bills, 
except  in  the  cases  before  mentioned." 

It  will  be  necessary  to  follow  these  two  clauses  separately.  When 
the  first-quoted  one  came  up  before  the  Convention  for  discussion  oji 
August  8,  it  was  struck  out  after  a  short  discussion,  but  some  members 
objected  to  this  action  as  disturbing  the  compromise  entered  into,  and 
the  next  day  Randolph  expressed  his  dissatisfaction  with  the  vote  and 
gave  notice  that  he  should  move  a  reconsideration. 

On  August  11,  in  pursuance  of  this  notice,  he  accordingly  moved  to 
reconsider,  and  the  motion  was  carried  after  a  short  discussion,  in 
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§ 

\.iiich  he  urged  that  the  large  States  would  require  this  compensation 
at  least  for  giving  up  the  point  of  proportional  representation  in  the 
Senate.  He  called  upon  the  smaller  States  to  concur  in  the  measure  as 
the  condition  by  which  they  had  secured  the  equality  of  representation 
in  the  Senate.  Charles  Pinckney  was  of  opinion  that  the  section  as  to 
money-bills  had  made  no  part  of  the  compromise  in  question.  On 
August  13  the  subject  was  taken  up,  and  debated  at  much  length  and 
with  great  earnestness.  Randolph  moved  that  the  clause  be  altered  to 
read  as  follows :  — 

''Bills  for  raising  money  for  the  purpose  of  revenue,  or  for  appropriating  the 
same,  shall  originate  in  the  House  of  Representatives;  and  shall  not  be  so  amended 
or  altered  by  liie  Senate  as  to  increase  or  diminish  the  sum  to  be  raised,  or  change 
the  mode  of  levying  it,  or  the  object  of  its  appropriation." 

Mason  thought  the  amendment  must  remove  all  objections,  for  by 
specifying  purposes  of  revenue  it  obviated  the  objection  that  it  might 
extend  to  all  bills  under  which  money  might  incidentally  arise.  By 
authorizing  amendments  in  the  Senate,  also,  it  removed  the  objection 
that  the  Senate  could  not  correct  errors.  As  the  Senate  is  not  to 
represent  the  people,  it  would  be  highly  improper  to  let  it  tax  them. 
Wilson,  Gouvemeur  Morris,  Rutledge,  Carroll,  and  McHenry  were 
opposed  generally  to  limiting  the  Senate's  rights  in  the  matter,  while 
Gerry  and  Dickinson  were  more  or  less  in  favor  of  it.  Dickinson  urged 
that  experience  both  in  England  and  this  country  had  established  the 
general  limitations  on  the  power  of  the  upper  house  as  to  money-bills. 
"  £xi)erience, "  he  said,  ''  must  be  our  only  guide.  Reason  may  mis- 
lead us.  It  was  not  reason  that  discovered  the  singular  and  admirable 
mechanism  of  the  English  constitution.  It  was  not  reason  that  dis- 
covered, or  ever  could  have  discovered,  the  odd  and,  in  the  eyes  of  those 
who  are  governed  by  reason,  the  absurd  mode  of  trial  by  jury.  Acci- 
dents probably  produced  these  discoveries,  and  experience  has  given  a 
sanction  to  them."  Butledge  thought  the  advocates  of  the  provision 
were  not  consistent,  for  they  tell  us  we  ought  to  be  guided  by  the  experi- 
ence of  Great  Britain,  but  propose  to  depart  from  it  by  allowing 
amendments.  The  like  clauses  in  our  State  constitutions,  he  said,  were 
inserted  from  a  blind  adherence  to  the  British  model,  and  would  be 
omitted  if  the  constitutions  had  to  be  written  now.  The  Convention 
voted  by  a  large  majority  against  the  proposition  of  Randolph,  and 
postponed  the  subject,  when  it  was  pressed  by  members  once  more  on 
August  15  in  the  shape  of  an  amendment  to  the  twelfth  section  of 
Article  VI.  in  regard  to  the  right  to  originate  acts. 

At  a  later  stage  of  the  proceedings,  however,  the  provisions  in  ques- 
tion were  inserted  in  a  much  modified  form,  and  this  came  about  as 
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follows :  —  The  twelfth  section  of  Article  VI.,  which  has  been  quoted 
and  the  origin  of  it  given  in  detail  above,  came  up  before  the  Conven- 
tion on  August  15,  and  Strong  moved  to  amend  it  to  read  as  follows :  — 

"  Each  House  shall  possess  the  right  of  originating  aU  bills,  except  bills  for  raising 
money  for  the  purposes  of  revenue,  or  for  appropriating  the  same,  and  for  fixing  the 
salaries  of  the  officers  of  the  government,  which  shall  originate  in  the  House  of 
Representatives ;  but  the  Senate  may  propose  or  concur  with  amendment^^  as  in  other 
cases." 

Mason  seconded  the  motion,  and  expressed  his  anxiety  to  take  this 
power  from  the  Se^ate,  who  *  *  could  already  sell  the  whole  country  by 
means  of  treaties,"  but  after  a  short  discussion  the  matter  was  post- 
poned. On  August  21  Mason  again  called  for  its  consideration,  and 
said  he  wished  to  know  how  the  matter  of  money-bills  was  settled  before 
he  agreed  to  any  further  points;  but  the  Convention  defeated  his 
motion,  and  did  not  later  take  the  subject  up.  It  went  consequently 
as  a  postponed  part  to  the  Committee  on  Unfinished  Portions,  and  that 
committee  reported  on  September  5,  recommending  to  substitute  the 
following  for  the  words  of  Section  12 :  — 

''  All  bills  for  raising  revenue  shall  originate  in  the  House  of  BepreeentatiTes, 
and  shall  be  subject  to  alterations  and  amendments  by  the  Senate:  no  money  ahall 
be  drawn  from  the  treasury,  but  in  consequence  of  appropriations  made  by  law/' 

This  was  postponed  on  September  5,  and  taken  up  again  on  the  8th, 
when  the  clause  as  to  the  Senate's  function  was  altered  new.  con.  by 
inserting  the  language  used  in  the  constitution  of  Massachusetts:  — 
*'  but  the  Senate  may  propose  or  concur  with  amendments,  as  on  other 
bills ;  ' '  and  then  the  clause  as  so  amended  was  agreed  to  by  nine  States 
to  two.* 

There  was  no  debate  upon  this  proposition,  which  was  evidently  the 
carrying  out  of  a  compromise  agreed  upon  in  the  Committee  on 
Unfinished  Portions.  When  the  proposed  clause  had  been  first  reached 
in  the  House,  on  September  5,  Gouverneur  Morris  had  it  postponed,  on 
the  ground  that  it  had  been  agreed  to  in  the  committee  on  the  ground 
of  compromise,  and  he  said  that  he  should  feel  at  liberty  to  dissent  from 
it  if  he  were  not  satisfied  with  certain  other  parts  to  be  settled.  The 
Convention  then  went  on  and  agreed  to  the  plan  reported  September  4 
—  one  day  earlier  than  this  compromise  was  reported  —  for  the  elec- 
tion of  the  President  by  electors  appointed  by  the  States  in  proportion 
to  the  whole  number  of  their  Eepresentatives  and  Senators,  and  it 
seems  f  that  the  bargain  was  that  the  small  States  should  be  allowed  to 
retain  without  question  the  equality  voted  them  in  the  Senate,  and 

•  Elliot,  i.  295. 

fSee  Ibid.,  v.  511,  Remarks  of  Gouverneur  Morris.    Ibid.,  614,  for  foot-note  of  Ifadiaoa. 
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should  then  agree  to  the  House 's  larger  control  of  money-bills  and  also 
to  the  greater  representation  given  the  larger  States  in  the  selection  of 
the  President 

The  clause  was  therefore  referred  to  the  Committee  on  Style  in  the 
following  form :  — 

^*  All  bills  for  raising  revenue  shall  originate  in  the  House  of  Representatives, 
but  the  Senate  may  proix>8e  or  concur  with  amendments  as  on  other  bills:  no  money 
shall  be  drawn  from  the  treasury  but  in  consequence  of  appropriations  made  by  law." 

The  committee  made  some  verbal  changes,  transferred  that  portion 
of  the  section  referring  to  money  drawn  from  the  treasury  to  the 
seventh  clause  of  Section  9,  Article  I.  (where  prohibitions  on  the  federal 
power  and  regulations  of  its  administration  were  placed),  and  reported 
the  portions  of  the  clause  which  are  here  concerned  as  follows :  — 

^'  All  bills  for  raising  revenue  shall  originate  in  the  House  of  Representatives ; 
but  the  Senate  may  propose  or  concur  with  amendments,  as  on  other  bills." 


ARTICLE  I.,  SECTION  7,  CLAUSES  2  AND  3. 

Every  Bill  which  shall  have  passed  the  House  of  Bepresentatives  and  the  Sen- 
ate, shall,  before  it  become  a  Law,  be  presented  to  the  President  of  the  United  States ; 
if  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with  his  Objections  to 
that  House  in  which  it  shall  have  originated,  who  shall  enter  the  Objections  at  large 
on  their  Journal,  and  proceed  to  reconsider  it.  If  after  such  Reconsideration  two- 
thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  be  sent,  together  with  the 
Objections,  to  the  other  House,  by  which  it  shall  likewise  be  reconsidered,  and  if 
approved  by  two-thirds  of  that  House,  it  shall  become  a  Law.  But  in  all  such  Cases 
the  Votes  of  both  Houses  shall  be  determined  by  yeas  and  Nays,  and  the  Names  of 
the  Persons  voting  for  and  against  the  Bill  shall  be  entered  on  the  Journal  of  each 
House  respectively.  If  any  Bill  shall  not  be  returned  by  the  President  within  ten 
Days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the  Same  shall 
be  a  Law,  in  like  Manner  as  if  he  had  signed  it,  unless  the  Congress  by  their  Adjourn- 
ment prevent  its  Return,  in  which  Case  it  shall  not  be  a  Law. 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary  (except  on  a  question  of  Adjournment) 
shall  be  presented  to  the  President  of  the  United  States;  and  before  the  Same  shall 
take  Effect,  shall  be  approved  by  him,  or  being  disapproved  by  him,  shall  be  repassed 
by  two-thirds  of  the  Senate  and  House  of  Representatives,  according  to  the  Rules 
and  Limitations  prescribed  in  the  Case  of  a  Bill. 

The  eighth  resolution  of  the  Virginia  plan  was  as  follows :  — 

^*  Resolved,  that  the  executive,  and  a  convenient  number  of  the  national  judi- 
ciary, ought  to  compose  a  council  of  revision,  with  authority  to  examine  every  act 
of  the  national  legislature,  before  it  shall  operate,  and  every  act  of  a  particular  legis- 
lature before  a  negative  thereon  shall  be  final ;  and  that  the  dissent  of  the  said  council 
shall  amount  to  a  rejection,  unless  the  act  of  the  national  legislature  be  again  passed, 
or  that  of  a  particular  legislature  be  again  negatived  by  of  the  members  of 

each  branch." 
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The  first  portion  of  this  resolution,  relating  to  a  council  of  revision, 
being  taken  up  on  June  4,  Gerry  doubted  whether  the  judiciary  ought 
to  form  a  part  of  it,  as  they  will  have  a  suflScient  check  on  encroach- 
ments on  their  own  department  by  their  exposition  of  the  laws,  which 
involved  a  power  of  deciding  on  their  constitutionality.  King  agreed 
with  him,  and  thought  the  judges  ought  to  be  able  to  expound  the  law 
as  it  came  to  them  free  from  the  bias  of  having  participated  in  its 
formation.     Gerry  moved  to  substitute  the  following :  — 

"  Resolved,  that  the  national  executive  shall  have  a  right  to  negative  any  legis- 
lative act  which  shall  not  afterwards  be  passed  unless  by  parts  of  each 
branch  of  the  national  legislature." 

After  some  unsuccessful  eflforts  to  amend  this  by  making  the  veto 
absolute  or  for  a  term,  the  blank  was  filled  up  with  ^  *  two-thirds,  ^ '  and 
it  passed. 

On  June  6  Wilson  and  Madison  again  raised  the  question  of  joining 
the  judiciary  in  the  power  of  revision,  and  moved  to  amend  the  above 
by  adding,  after  *'  executive, '*  the  words  '*  with  a  convenient  number 
of  the  national  judiciary.  * '  Madison  argued  that  the  House  of  Lords, 
the  supreme  judicial  tribunal,  formed  one  of  the  branches  of  the  legis- 
lature in  England.  Dickinson  thought  it  would  be  an  improper  mix- 
ture of  powers  to  join  the  judiciary  in  the  revision  of  the  laws,  and 
Gerry  and  King  also  opposed  the  motion,  which  was  defeated  by  eight 
noes  to  three  ayes. 

The  subject  was  accordingly  reported  to  the  House  by  the  committee 
of  the  whole  in  the  form  shown,  and  the  resolution  so  reported  was 
approved  new.  con.  on  July  18,  during  the  revision  by  the  House ;  but 
on  the  21st  an  eflfort  was  again  made  to  join  the  judiciary  with  the 
executive  in  the  revision  of  the  laws.  Wilson  moved  '*  that  the 
supreme  national  judiciary  should  be  associated  with  the  executive  in 
the  revisionary  power,''  and  the  proposition  was  earnestly  pressed  by 
Ellsworth,  Madison,  and  Mason,  and  opposed  by  Gorham,  Gerry, 
Strong,  Luther  Martin,  and  Rutledge.  It  was  argued  that  the  pro- 
vision would  inspire  greater  confidence  in  the  laws,  and  would  give  the 
judiciary  a  check  upon  the  legislature.  To  the  answer  which  was  made 
that  the  judiciary  had  already  a  check  in  the  right  to  hold  laws  uncon- 
stitutional, it  was  said  that  many  laws  might  be  passed  which  would  be 
constitutional  and  yet  most  ill-advised  and  wrong.  The  large  influence 
of  the  judiciary  upon  legislation  in  England  by  advice  to  the  Executive 
in  the  Privy  Council  and  by  many  of  them  being  members  of  the  legis- 
lature was  urged.  Gerry  remarked  that  a  much  better  provision  would 
be  to  appoint,  as  had  been  done  in  Pennsylvania,  a  person  or  persons  of 
proper  skill  to  draw  laws  for  the  legislature.    Wilson's  proposition  was 
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defeated  by  three  to  four,  and  then  the  resolution  giving  the  Executive 
a  qualified  veto  was  approved  nem.  con.,  and  the  matter  was  accord- 
ingly referred  to  the  Committee  of  Detail  in  the  following  form :  — 

"^Resolved,  that  the  national  executive  shall  have  a  right  to  negative  any  legis- 
lative act,  which  shall  not  be  afterwards  passed  imless  by  two-thirds  parts  of  each 
branch  of  the  national  legislature." 

Randolph  merely  inserted  a  sort  of  memorandum  of  this  direction 
in  his  conmiittee  draft  and  did  not  draw  a  clause  to  carry  it  out,  but 
the  Committee  of  Detail  reported  the  following  provision  upon  the 
subject :  — 

''  Article  VI.,  Section  13.  Every  bill  which  shall  have  passed  the  House  of  Rep- 
resentatives and  the  Senate,  shall,  before  it  becomes  a  law,  be  presented  to  the  Presi- 
dent of  the  United  States  for  his  revision.  If,  upon  such  revision,  he  approve  of  it, 
he  shall  signify  his  approbation  by  signing  it.  But  if,  upon  such  revision,  it  shall 
appear  to  him  improper  for  being  passed  into  a  law,  he  shall  return  it,  together  with 
his  objections  against  it,  to  that  House  in  which  it  shall  have  originated;  who  shall 
enter  the  objections  at  large  on  their  Journal,  and  proceed  to  reconsider  the  bilL 
But  if,  after  such  reconsideration,  two-thirds  of  that  House  shall,  notwithstanding 
the  objections  of  the  President,  agree  to  pass  it,  it  shall,  together  with  his  objections, 
be  sent  to  the  other  House,  by  which  it  shall  likewise  be  reconsidered,  and  if  approved 
by  two-thirds  of  the  other  House  also,  it  shall  become  a  law.  But,  in  all  such  cases, 
the  votes  of  both  Houses  shall  be  determined  by  yeas  and  nays;  and  the  names  of 
the  persons  voting  for  or  against  the  bill  shall  be  entered  on  the  Journal  of  each 
House  respectively.  If  any  bill  shall  not  be  returned  by  the  President  within  seven 
days  after  it  shall  have  been  presented  to  him,  it  shall  be  a  law,  imless  the  legis- 
kture,  by  their  adjournment,  prevent  its  return,  in  which  case,  it  shall  not  be  a  law." 

• 

When  this  came  up  before  the  Convention  on  August  15,  Madison 
again  pressed  the  idea  of  including  the  judiciary  in  the  revision  of  the 
laws,  and  moved  an  elaborate  amendment,  the  purpose  of  which  was  to 
have  laws  referred  to  the  judges  of  the  Supreme  Court  so  as  to  require 
a  separate  approval  by  them,  as  well  as  by  the  President.  His  motion 
was  supported  by  Wilson  and  Mercer,  and  opposed  by  Charles  Pinck- 
ney,  Gerry,  and  Sherman.  Gouvemeur  Morris  wished  that  some  plan 
for  a  more  effective  check  on  hasty  legislation  could  be  devised,  but 
was  not  prepared  to  say  what  it  had  best  be;  he  suggested  that  an 
absolute  negative  should  be  given  to  the  President.  Carroll  proposed 
to  postpone  until  the  formation  of  the  executive  could  be  decided,  but 
Qorham,  Butledge,  and  Ellsworth  grew  very  impatient  at  this,  com- 
plaining much  of  the  tediousness  of  the  proceedings  and  how  the  Con- 
vention grew  more  and  more  sceptical  as  it  went  on.  Some,  said 
Oorham,  cannot  agree  to  the  form  before  the  powers  are  defined,  and 
others  cannot  agree  to  the  powers  until  they  see  the  form.  The  motion 
of  Madison  was  defeated ;  and,  on  motion  of  Williamson,  three-fourths 
was  substituted  for  two-thirds  as  the  fraction  of  the  houses  of  the  legis- 
lature needed  to  override  the  President;  and  another  amendment  was 
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carried  giving  the  President  "  ten  days  (Sundays  excepted) ''  to  return 
a  bill  with  his  objections,  instead  of  **  seven." 

Madison  suggested  that,  as  the  language  of  the  section  applied  only 
to  bills,  it  might  be  avoided  by  acts  under  the  form  of  resolutions  or 
votes,  and  he  moved  to  insert  the  words  *  *  or  resolve  ' '  after  *  *  bill  ' '  in 
the  beginning  of  the  section,  with  an  exception  as  to  votes  for  adjourn- 
ment, etc.  The  Convention  defeated  his  motion  by  three  ayes  to  eight 
noes,  but  the  next  day  (August  16)  Randolph  had  thrown  much  the 
same  idea  into  a  new  form,  which  he  proposed  as  an  amendment,  and 
which  was  at  once  adopted  by  nine  to  one :  — 

"Every  order,  resolution,  or  vote,  to  which  the  concurrence  of  the  Senate  and 
House  of  Representatives  may  he  necessary,  (except  on  a  question  of  adjournment, 
and  in  the  cases  hereinafter  mentioned,)  shall  he  presented  to  the  President  for  hia 
revision;  and,  before  the  same  shall  have  force,  shall  be  approved  by  hikn,  or,  being 
disapproved  by  him,  shall  be  repassed  by  the  Senate  and  House  of  Repreaentatived, 
according  to  the  rules  and  limitations  prescribed  in  the  case  of  a  bill." 

At  the  time  of  the  appointment  of  the  Committee  on  Style,  the 
resolution  reported  had  been  approved  with  an  amendment  requiring  a 
three-fourths  vote  instead  of  a  two-thirds  vote,  and  an  amendment  giv- 
ing the  President  **  ten  days  (Sundays  excepted), ''  instead  of  seven 
days,  to  consider  a  bill ;  and  the  resolution  just  quoted  had  been  added 

That  committee  reported  them  as  follows :  — 

• 

''Every  bill  which  shall  have  passed  the  House  of  Bepresentatives  and  the 
Senate,  shall,  before  it  become  a  law,  be  presented  to  the  President  of  the  United 
States.  If  he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it,  with  his 
objections,  to  that  house  in  which  it  shall  have  originated,  who  shall  enter  the  objec- 
tions at  large  on  their  Journal,  and  proceed  to  reconsider  it.  If,  after  such  reconsid- 
eration, two-thirds  *  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together 
with  the  objections,  to  the  other  house,  by  which  it  shall  likewise  be  reconsidered; 
and  if  approved  by  two- thirds  f  of  that  house,  it  shaU  become  a  law.  But  in  all  such 
cases,  the  votes  of  both  houses  shall  be  decided  by  yeas  and  nays;  and  the  names 
of  the  persons  voting  for  and  against  the  bill  shall  be  entered  on  the  Journal  of  each 
house  respectively.  If  any  bill  shall  not  be  returned  by  the  President  within  ten 
days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be 
a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the  Congress,  by  its  adjournment, 
prevent  its  return;    in  which  case  it  shall  not  be  a  law. 

"  Every  order,  resolution,  or  vote,  to  which  the  concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary,  (except  on  the  question  of  adjournment,) 
shall  be  presented  to  the  President  of  the  United  States,  and,  before  the  same  shall 
take  effect,  shall  be  approved  by  him,  or,  being  disapproved  by  him,  shall  be  repassed 
by  three-fourths  J  of  the  Senate  and  House  of  Bepresentatives,  according  to  the  rules 
and  limitations  prescribed  in  the  case  of  a  bill." 


•  Elliot,  i.  210.  The  "  two-thirds  "  is  printed  in  Elliot  in  the  first  clause,  but  is  certainly 
an  error:  it  should  read  "  three-fourths,"  precisely  as  the  second  clause  does.  The  Convention 
had,  as  ha*<  heen  shown,  struck  out  the  former  fraction  and  inserted  the  latter  in  the  first 
clause,  while  the  second  did  not  specify  the  fraction  otherwise  than  by  a  reference  to  the 
first  section. 

t  Ibid.  i  Ibid. 
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In  the  Convention  on  September  12,  before  they  began  the  final 
revision  of  the  revised  draft,  Williamson  moved  to  reconsider  the  clanse 
requiring  a  three-f  onrths  vote  to  overrule  the  negative  of  the  President, 
in  order  to  strike  it  out  and  insert  two-thirds.  He  had  himself  earlier 
moved  the  three-fourths,  but  had  become  convinced  that  two-thirds  was 
the  best.  Sherman,  Gerry,  Mason,  and  Charles  Pinckney  were  in  favor 
of  reconsidering,  while  Gouvemeur  Morris  and  Hamilton  opposed  it. 
Madison  reminded  the  Convention  that,  when  three-fourths  was  agreed 
to,  the  President  was  to  be  elected  by  the  legislature  for  seven  years, 
and  thought  that,  as  the  object  of  the  President's  revisionary  power 
was  both  to  protect  his  rights  and  to  prevent  factious  injustice,  it  was, 
on  the  whole,  best  to  require  three-fourths  to  override  him.  The  recon- 
sideration was  agreed  to,  and  two-thirds  inserted  in  place  of  three- 
fourths  by  six  ayes  to  four  noes. 

On  September  13,  during  the  final  comparison  of  the  report  of  the 
Committee  on  Style  with  the  articles  agreed  on,  Madison  moved  to 
insert  *  *  the  day  on  which  * '  between  '  *  after  '  *  and  *  *  it  "  in  the  latter 
part  of  the  first  of  the  preceding  clauses,  so  as  to  prevent  any  question 
whether  the  day  of  presenting  the  bill  sljiould  be  counted  as  one  of  the 
ten  days ;  but  Gouvemeur  Morris  said  the  amendment  was  unnecessary, 
as  the  law  knows  no  fractions  of  days,  and  members  grew  very 
impatient.     The  motion  was  lost. 


ARTICLE  I.,  SECTION  8,  GENERALLY. 

The  sixth  resolution  of  the  Virginia  plan  was  as  follows :  — 

^^ Resolved,  that  each  branch  ought  to  possess  the  right  of  originating  acts;  that 
the  national  legislature  ought  to  be  empowered  to  enjoy  the  legislative  rights  vested 
in  Congress  by  the  Confederation,  and  moreover  to  legislate  in  all  cases  to  which  the 
separate  states  are  incompetent,  or  in  which  the  harmony  of  the  United  States  may 
be  interrupted  by  the  exercise  of  individual  legislation ;  to  negative  all  laws  passed 
by  the  several  states  contravening,  in  the  opinion  of  the  national  legislature,  the 
Articles  of  Union,  or  any  treaty  subsisting  under  the  authority  of  the  Union;  and 
to  call  forth  the  force  of  the  Union  against  any  member  of  the  Union  failing  to  fulfil 
its  duty  under  the  articles  thereof." 

The  several  clauses  of  this  resolution  (except  the  last,  as  to  using 
force  against  members  of  the  Union)  were  agreed  to  on  May  31  with 
but  little  dissent.  The  words  *  *  or  any  treaties  subsisting  under  the 
authority  of  the  Union  '^  were  possibly  not  in  the  resolution  as  intro- 
duced by  Randolph,  but  added  on  May  31  on  motion  of  Franklin.  The 
clause  as  to  using  force  against  members  of  the  Union  was  postponed  on 
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motion  of  Madison,  who  hoped  the  system  might  be  so  framed  as  to 
render  it  unnecessary. 

On  June  8  Charles  Pinckney  and  Madison  moved,  in  lieu  of  the 
words  *  *  to  negative  all  laws  passed  by  the  several  states,  contravening, 
in  the  opinion  of  the  national  legislature,  the  articles  of  union,  or  any 
treaty  subsisting  under  the  authority  of  the  Union,'*  to  insert  **  to 
negative  all  laws  which  to  them  shall  appear  improper.  *  *  They  urged 
the  motion  strongly  as  the  only  way  to  keep  the  States  in  due  sub- 
ordination and  to  prevent  those  constant  infractions  of  national  laws, 
and  even  of  foreign  treaties,  which  had  been  so  usual.  Pinckney 's 
speeches  show  *  that  his  draft  contained  the  same  clause  he  now  wanted 
to  substitute  for  the  one  contained  in  the  resolution.  Wilson  and 
Dickinson  supported  the  motion,  while  Williamson,  Gerry,  Sherman, 
Bedford,  and  Butler  opposed  it.  Sherman  thought  the  cases  in  which 
the  negative  ought  to  be  exercised  might  be  defined,  while  Gerry  said 
he  could  not  see  the  extent  of  such  a  power,  and  was  against  every 
unnecessary  one.  He  thought  a  remonstrance  against  unreasonable 
acts  of  the  States  would  restrain  them,  and  that  if  it  should  not,  force 
might  be  resorted  to.  Bedford  thought  that  such  a  provision  would  be 
very  harmful  to  the  small  States.  The  motion  was  lost  by  seven  noes 
to  three  ayes. 

The  resolutions  upon  the  powers  of  Congress  had  now  been 
developed  into  the  following,  in  which  form  they  were  reported  from 
the  committee  of  the  whole :  — 

''  5.  Resolved,  That  each  branch  ought  to  possess  the  right  of  originating  acts. 

''6.  Resolved,  That  the  national  legislature  ought  to  be  empowered  to  enjoy  the 
legislative  rights  vested  in  Congress  by  the  Confederation;  and  moreover,  to  legis- 
late in  all  cases  to  which  the  separate  states  are  incompetent,  or  in  which  the  harmony 
of  the  United  States  may  be  interrupted  by  the  exercise  of  individual  legislation; 
to  negative  all  laws  passed  by  the  several  states  contravening,  in  the  opinion  of  the 
national  legislature,  the  Articles  of  Union  or  any  treaties  subsisting  under  the  author- 
ity of  the  Union.'' 

On  June  26,  in  the  revise  by  the  Convention,  the  fifth  resolution 
above  was  agreed  to  unanimously,  but  the  next  day,  on  motion  of  But- 
ledge,  the  consideration  of  the  powers  to  be  conferred  on  Congress  was 
postponed  in  order  to  take  up  the  question  of  the  basis  of  representa- 
tion in  the  two  branches  of  Congress,  and  the  Convention  then  entered 
upon  the  very  long  struggle  over  this  point,  which  has  been  detailed  in 
another  place  (Article  I.,  Section  2,  Clause  3).  It  was  not  until  July 
16  that  they  returned  to  the  subject  of  the  powers  of  Congress.  On  that 
day  the  first  clause  of  the  sixth  resolution  of  the  committee  of  the  whole, 
'*  That  the  national  legislature  ought  to  possess  the  tegislative  rights  " 

*  Moore's  American  Eloquence,  i.  365,  366, 
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vested  in  Congress  by  the  Confederation,'*  was  soon  unanimously 
approved,  * 

The  next  clause,  *'  and  moreover  to  legislate  in  all  cases  to  which 
the  separate  states  are  incompetent,  or  in  which  the  harmony  of  the 
United  States  may  be  interrupted  by  the  exercise  of  individual  legis- 
lation," met  with  some  question,  and  on  July  17  Sherman  moved  this 
instead :  —  *  *  to  make  laws  binding  on  the  people  of  the  United  States 
in  all  cases  which  may  concern  the  common  interests  of  the  Union ;  but 
not  to  interfere  with  the  government  of  the  individual  states,  in  any 
matters  of  internal  police  which  respect  the  government  of  such  states 
only,  and  wherein  the  general  welfare  of  the  United  States  is  not  con- 
cerned." His  motion  was  lost.  In  explanation  of  his  genera]  idea, 
Sherman  read  an  enumeration  of  powers,  including  that  of  levying 
taxes  on  trade,  but  Gouvemeur  Morris  called  his  attention  to  his  omis- 
sion of  any  power  of  direct  taxation,  which  he  thought  essential,  in 
order  to  avoid  recurring  to  quotas  and  contributions.  Upon  the  defeat 
of  Sherman's  proposition  Bedford  moved  the  following  language:  — 
*  *  and  moreover  to  legislate  in  all  cases  for  the  general  interests  of  the 
Union,  and  also  in  those  to  which  the  states  are  severally  incompetent, 
or  in  which  the  harmony  of  the  United  States  may  be  interrupted  by  the 
exercise  of  individual  legislation,"  and  this  amendment  was  approved. 

The  next  clause, ' '  to  negative  all  laws  passed  by  the  several  states, 
contravening,  in  the  opinion  of  the  national  legislature,  the  Articles  6f 
Union,  or  any  treaties  subsisting  under  the  authority  of  the  Union," 
was  discussed  for  a  short  time  on  July  17  and  defeated.  Gouvemeur 
Morris  thought  it  would  disgust  all  the  States,  and  that  it  was  unneces- 
sary if  suflScient  legislative  authority  were  given  to  the  general  govern- 
ment. A  law  that  ought  to  be  negatived,  he  added,  * '  will  be  set  aside 
in  the  judiciary  department,  and,  if  that  security  should  fail,  may  be 
repealed  by  a  national  law ;  ' '  and  Sherman  agreed  with  the  view  that 
the  judiciary  would  set  aside  such  a  law.  Luther  Martin  asked 
whether  all  the  laws  of  the  States  were  to  be  sent  up  to  the  general 
legislature  before  they  should  be  permitted  to  operate.  Madison 
thought  the  provision  essential,  and  answered  the  view  of  Morris  and 
Sherman  by  saying  that  the  judiciarj^  were  too  dependent  on  the  legis- 
latures as  well  as  too  slow  in  their  operations. 

Immediately  on  the  defeat  of  this  clause  Luther  Martin  proposed  a 
resolution  which  was  evidently  taken  in  the  main  from  the  sixth  resolu- 
tion in  the  Paterson  plan,  which  he  had  aided  in  drafting.  It  passed 
raianimously  and  became  Resolution  No.  7. 

Thus  the  fifth  and  sixth  resolutions  of  the  committee  of  the  whole 
bad  now  been  approved  and  enlarged  so  as  to  read  as  follows :  — 
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^  5.  ReBolved,  That  each  branch  oufi^t  to  possess  the  right  of  originating  acts. 

^  6.  Resolved,  That  the  national  legislature  ought  to  possess  the  legislative  rights 
vested  in  Congress  by  the  Confederation;  and,  moreover,  to  legislate  in  all  cases  for 
the  general  interests  of  the  Union,  and  also  in  those  to  which  the  states  are  sepa- 
rately incompetent,  or  in  which  the  harmony  of  the  United  States  may  be  inter- 
rupted by  the  exercise  of  individual  legislation. 

"7.  Resolved,  That  the  legislative  acts  of  the  United  States,  made  by  virtue 
and  in  pursuance  of  the  Articles  of  Union,  and  all  treaties  made  and  ratified  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the  respective  states, 
as  far  as  those  acts  or  treaties  shall  relate  to  the  said  states,  or  their  citizens  and 
inhabitants;  and  that  the  judiciaries  of  the  several  states  shall  be  bound  thereby  in 
their  decisions,  any  thing  in  the  respective  laws  of  the  individual  states  to  the  con- 
trary notwithstanding." 

In  this  form  these  resolutions  were  referred  to  the  Committee  of 
Detail,  and  there  were  also  referred  to  them  the  New  Jersey  resolutions. 
The  third  of  these  provided  that,  whenever  the  requisitions  of  Con- 
gress i^hould  not  be  complied  with,  they  should  have  power  to  direct 
the  collection  thereof,  and  to  pass  acts  for  this  purpose,  provided 
that  States   should  consent  to  such  law;  and  the   second 

provided  as  follows :  — 

^^  Resolved,  That,  in  addition  to  the  powers  vested  in  the  United  States  in  Con- 
gress by  the  present  existing  Articles  of  Confederation,  they  be  authorized  to  pass 
acts  for  raising  a  revenue,  by  levying  a  duty  or  duties  on  all  goods  or  merchandises 
of  foreign  growth  or  manufacture,  imported  into  any  part  of  the  United  States;  by 
stamps  on  paper,  vellum,  or  parchment;  and  by  a  postage  on  all  letters  or  packages 
passing  through  the  general  post-office;  —  to  be  applied  to  such  federal  purposes  as 
they  shall  deem  proper  and  expedient :  to  make  rules  and  regulations  for  the  collection 
thereof;  and  the  same,  from  time  to  time,  to  alter  and  amend  in  such  manner  as 
they  shall  think  proi)er:  to  pass  acts  for  the  regulation  of  trade  and  conunerce,  as 
well  with  foreign  nations  as  with  each  other ;  —  provided  that  all  punishments,  fines, 
forfeitures,  and  penalties,  to  be  incurred  for  contravening  such  acts,  rules,  and  regu- 
lations, shall  be  adjudged  by  the  common-law  judiciaries  of  the  state  in  which  any 
offence  contrary  to  the  true  intent  and  meaning  of  such  acts,  rules,  and  regulations, 
shall  have  been  committed  or  perpetrated,  with  liberty  of  commencing  in  the  first 
instance  all  suits  and  prosecutions  for  that  purpose  in  the  superior  common-law 
judiciary  in  such  state;  subject,  nevertheless,  for  the  correction  of  all  errors,  both 
in  law  and  fact,  in  rendering  judgment,  to  an  appeal  to  the  judiciary  of  the  United 
States." 

From  these  outlines  the  committee  developed  the  various  powers 
which  were  recommended  in  the  draft  they  reported  on  August  6  to  be 
conferred  on  Congress.  It  will  be  necessary  now  to  follow  these  clauses 
seriatim,  remembering,  always,  that  they  were  intended  to  be  the 
carrying  out  of  the  indications  contained  in  the  resolutions  just 
considered. 

It  should  be  noted  here  that  it  was  again  urged  in  a  modified  form, 
at  a  later  stage  of  the  proceedings,  to  confer  on  Congress  the  power  to 
negative  State  laws. 

The  draft  which  Randolph  prepared  for  use  in  the  Committee  of 
Detail  shows  that  he  sketched  with  care  the  powers  to  be  conferred  on 

144  Volume  VIII. 


!^ 


THE  GROWTH  OF  THE  CONSTITUTION. 

Congress  under  a  heading  which  began :  — ' '  The  following  are  the 
legislative  powers;  with  certain  exceptions  and  under  certain  restric- 
tions. ' '  Numbers  of  the  powers  recommended  in  the  draft  reported  on 
Augost  6  are  to  be  f  onnd  in  this  sketch. 


ARTICLE  I.,  SECTION  8,  CLAUSE  1. 

The  Congress  shaU  have  Power  to  lay  and  collect  Taxes,  Duties,  Imposts  and 
Excises,  to  pay  the  Debts  and  provide  for  the  common  Defence  and  general  Welfare 
of  the  United  States ;  but  all  Duties,  Imposts  and  Excises  shall  be  uniform  through- 
out the  United  States; 

Charles  Pinckney's  speeches  *  show  that  his  draft  conferred  on  the 
general  government  complete  power  to  levy  such  imposts  and  duties  for 
the  use  of  the  United  States  as  Congress  should  think  necessary  and 
expedient,  but  he  seems  to  have  required  a  two-thirds  vote  in  these 
cases;  he  said  that  he  thought  this  power  would  remove  that  annual 
dependence  on  the  States  which  they  then  experienced.  In  the  Com- 
mittee of  Detail  we  find  that  the  first  power  contained  in  Randolph's 
draft  was,  **  1.  To  raise  money  by  taxation,  unlimited  as  to  sum,  for  the 
past  and  future  debts  and  necessities  of  the  union,  and  to  establish 
mles  for  collection ;  * '  but  this  he  made  subject  to  the  exception  of  *  *  no 
taxes  on  exports,'*  and  to  the  following  restrictions:  —  **  1.  Direct 
taxation  proportional  to  representation.  2.  No  capitation  tax  which 
does  not  apply  to  all  inhabitants  under  the  above  limitation.  3.  No 
indirect  tax  which  is  not  common  to  all. ' '  These  provisions  are,  more- 
over, marked  on  the  margin  **  agrd,"  as  if  they  had  been  submitted 
to  the  members  of  the  committee  at  some  time ;  but  the  following  is  the 
form  in  which  they  finally  reported  the  matter :  — 

''Article  VII.,  Section  1.  The  legislature  of  the  United  States  shall  have  the 
pofwer  to  lay  and  collect  taxes,  duties,  imposts,  and  excises;" 

When  this  came  up  before  the  Convention  on  August  16,  there  was 
some  slight  discussion  as  to  the  exact  meaning  of  the  words  **  duties  '* 
and  **  imposts, ''  and  then  Mason  moved  a  proviso  to  the  clause  as  fol- 
lows:—  **  provided,  that  no  tax,  duty,  or  imposition,  shall  be  laid  by  the 
legislature  of  the  United  States  on  articles  exported  from  any  State ; ' ' 
and  he  said  he  hoped  the  Northern  States  did  not  mean  to  deny  the 
Southern  States  this  security.  He  was  unwilling  to  trust  to  its  being 
done  in  a  future  article  (referring  to  a  future  section  (4)  of  the  same 


*  Moore's  American  Eloquence,  i.  366,  367. 
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article  )y  and  professed  his  jealousy  for  the  productions  of  the  Southern 
or  staple  States.  Williamson,  Oerry,  Mercer,  Sherman,  and  Carroll 
supported  the  motion,  while  Gouvemeur  Morris,  Madison,  and  Wilson 
were  against  it.  Sherman  thought  the  matter  sufficiently  provided  for 
already  in  the  later  section,  and  was  against  the  proviso  here,  because 
it  would  derange  the  plan.  It  was  finally  agreed  that  the  matter  should 
lie  over  for  the  place  in  which  the  exception  stood  in  the  report,  and  the 
clause  as  reported  was  agreed  to. 

On  August  21  Luther  Martin  moved,  in  the  form  of  an  amendment 
to  Article  VII.,  Section  3,*  a  provision  to  require  that  direct  taxes 
should  be  first  apportioned  among  the  States  in  accordance  with  the 
rule  decided  on,  and  that  then  requisitions  should  be  made  on  the  States 
for  their  respective  quotas,  and  that  laws  for  the  collection  of  the  same 
should  only  be  enacted  in  case  of  the  States '  neglect  to  comply ;  but  only 
New  Jersey  voted  in  favor  of  the  proposal. 

On  August  23  the  clause  as  to  the  power  to  lay  and  collect  taxes  was 
amended  to  read  as  follows,  the  portion  prefixed  being  temporarily 
transferred  here  from  another  part  of  the  Constitution,  where  it  had 
originated  and  where  it  found  its  permanent  lodgement  (Article  VI., 
Clause  1 ) :  —  *  *  The  legislature  shall  fulfil  the  engagements  and  dis- 
charge the  debts  of  the  United  States ;  and  shall  have  the  power  to  lay 
and  collect  taxes,  duties,  imposts,  and  excises. ' '  This  amended  clause 
was  agreed  to,  but  Butler  gave  notice  of  a  motion  to  reconsider,  lest  it 
should  compel  payment  to  the  **  blood-suckers  '^  who  speculated,  as 
well  as  to  those  who  had  bled  for  their  country. 

According  to  a  vote  on  August  24,  the  Convention  proceeded  on 
August  25  to  reconsider  the  portion  thus  transferred  to  this  clause  as 
to  fulfilling  the  engagements  of  the  United  States.  Mason  objected  to 
its  being  imperative,  and  thought  it  might  be  impossible.  He  thought 
it  would  beget  speculations,  and  argued  that  there  was  a  great  differ- 
ence between  original  holders  and  those  who  had  fraudulently  pur- 
chased in  the  pestilential  practice  of  stock-jobbing.  He  did  not  mean 
to  include  those  who  had  bought  in  the  open  market.  He  feared,  also, 
that  the  word  shall  might  extend  to  all  the  old  Continental  paper. 
After  a  short  discussion,  Randolph  proposed  to  make  the  clause  read : 
—  **A11  debts  contracted,  and  engagements  entered  into,  by  or  under 
the  authority  of  Congress,  shall  be  as  valid  against  the  United  States, 
under  this  Constitution,  as  under  the  Confederation,'*  and  this  was 
adopted  by  ten  States  to  one. 

Sherman  then  suggested  the  necessity  of  connecting  with  the  clause 


*  **  The   proportions   of  direct   taxation   flhall  be   regulated  by   the  whole  number    of 
whit«    .    .    *  itnd  three-fifths  of  all  other  persons,"  etc. 
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in  the  latter  part  of  this  section  for  laying  taxes,  duties,  etc.,  an  express 
provision  for  the  object  of  the  old  debts,  and  accordingly  moved  to  add 
to  its  end  "  for  the  payment  of  said  debts,  and  for  the  defraying  the 
expenses  that  shall  be  incurred  for  the  common  defence  and  general 
welfare/'  The  Convention,  however,  thought  this  unnecessary,  and 
disagreed  to  it. 

On  August  18  Charles  Pinckney  had  introduced  into  the  Convention 
a  series  of  resolutions,  and  had  them  referred  to  the  Committee  of 
Detail;  among  them  was  a  suggestion  that  the  committee  be  directed 
**  to  prepare  a  clause,  or  clauses,  for  restraining  the  legislature  of  the 
United  States  from  establishing  a  perpetual  revenue."  A  like  sug- 
gestion of  Mason  of  August  18  was  also  referred  to  the  same  com- 
mittee. The  conmiittee  reported  on  August  22  recommending  that  at 
the  end  of  the  first  clause  of  the  first  section  of  the  seventh  article,  after 
the  words  "  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises,'*  the  following  should  be  added:  —  **  for  payment  of  the 
debts  and  necessary  expenses  of  the  United  States;  provided  that  no 
law  for  raising  any  branch  of  revenue,  except  what  may  be  specially 
appropriated  for  the  payment  of  interest  on  debts  or  loans,  shall  con- 
tinue in  force  for  more  than  years."  This  proposal  was  not 
called  up  or  acted  on,  so  it  went  to  the  Committee  on  Unfinished  Por- 
tions ;  and  on  September  4  Brearly  reported  from  it  a  recommendation 
that  the  first  clause  of  the  first  section  of  Article  VII.  should  read :  — 
"  the  legislature  shall  have  power  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises;  to  pay  the  debts,  and  provide  for  the  common 
defence  and  general  welfare,  of  the  United  States ;  ' '  and  this  was  at 
once  agreed  to  nem.  con,,  and  later  referred  to  the  Committee  on  Style. 

This  clause  had  —  as  has  been  seen  —  been  preceded  by  the  pro- 
vision that  *  *  the  legislature  shall  fulfil  the  engagements  and  discharge 
the  debts  of  the  United  States ;  "  and  this  was  also  referred  to  the  Com- 
mittee on  Style.  They  transferred  it  back  to  that  portion  (Article  VI., 
Clause  1)  from  which  it  had  been  for  a  time  transferred  here,  and  then 
reported  the  portions  of  the  clause  here  concerned  as  follows :  — 

**  Section  8.  [The  Congress]  .  .  .  They  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises;  to  pay  the  dehts,  and  provide  for  the  common  defence 
and  general  welfare,  of  the  United  States ; " 

During  the  comparison  of  the  report  of  the  Committee  on  Style  with 
the  articles  agreed  on,  on  September  14,  on  motion  of  Gouvemeur 
Morris,  the  following  words  were  unanimously  added  to  this  clause :  *  — 
'^  bnt  all  duties,  imposts,  and  excises  shall  be  uniform  throughout  the 

*  Elliot,  i.  310,  311;  v.  543, 

147  Volume  Via, 


THE  GROWTH  OF  THE  CONSTITUTION, 

United  States."  This  was  not  a  new  idea  of  Morris's,  but  merely  a 
transfer  to  this  clause  of  matter  which  had  originated  in  another  part 
of  the  Constitution,  during  the  discussions  which  resulted  in  the  pro- 
hibition (Article  I.,  Section  9,  Clause  6)  against  giving  any  preference 
to  one  port  over  another.  On  August  25  McHenry  and  Charles  Cotes- 
worth  Pinckney  had  moved  a  resolution,  a  portion  of  which  read,  *  *  all 
duties,  imposts,  and  excises,  prohibitions  or  restraints,  laid  or  made 
by  the  legislature  of  the  United  States,  shall  be  uniform  and  equal 
throughout  the  United  States,"  and  this  was  at  once  referred  to  a 
special  committee  of  one  member  from  each  State,  to  which  were  also 
referred  other  resolutions  introduced  the  same  day  in  regard  to  ports 
of  entry  and  the  giving  of  preferences  to  one  port  over  another.  This 
committee  consisted  of  Langdon,  Gorham,  Sherman,  Dayton,  Fitz- 
simons.  Bead,  Carroll,  Mason,  Williamson,  Butler^  and  Few ;  and  from 
it  Sherman  reported  on  August  28  recommending  certain  provisions, 
among  which  was  to  insert  after  the  fourth  section*  of  the  seventh 
article  a  provision  as  to  not  giving  preference  to  one  port  over  another 
(see  Article  I.,  Section  9,  Clause  6),  and  the  following  words:  —  **  and 
all  tonnage,  duties,  imposts,  and  excises,  laid  by  the  legislature,  shall 
be  uniform  throughout  the  United  States."  The  latter  clause  was 
agreed  to  on  August  31,  after  the  word  **  tonnage  "  was  struck  out  as 
being  comprehended  in  * '  duties, ' '  but  it  seems  to  have  been  forgotten 
by  the  Conmaittee  on  Style ;  it  was  no  doubt  the  source  of  Gouvemeur 
Morris's  motion. 


ARTICLE  I.,  SECTION  8,  CLAUSE  2. 

To  borrow  Money  on  the  credit  of  the  United  States. 

In  the  draft  prepared  by  Randolph  for  use  in  the  Committee  of 
Detail,  he  did  not  insert  any  words  distinctly  conferring  the  power 
here  concerned;  but  Butledge  added  a  memorandum  on  the  margin, 
'  *  Power  to  borrow  money, ' '  and  the  committee  reported  a  clause,  *  *  To 
borrow  money  and  emit  bills  on  the  credit  of  the  United  States/' 

When  this  clause  came  up  before  the  Convention,  on  August  16, 
Gouvemeur  Morris  moved  to  strike  out  the  words  **  and  emit  bills  on 
the  credit  of  the  United  States.  *'  He  thought  that  if  the  United  States 
had  credit  such  bills  would  be  unnecessary;  and  if  it  had  not  they  would 
be  unjust  and  useless.  Madison  thought  it  would  be  enough  to  prohibit 
their  being  made  a  tender.     Gorham  was  for  striking  out,  but  against 


•  The  position  where  this  clause  was  recommended  to  bo  inserted  is  not  so  given  in  the 
text  at  page  483  of  v.,  Elliot;  but  that  it  was  intended  as  above  written  is  made  perfectly 
clear  at  page  502. 

J48  Volume  VUI, 


THE  GROWTH  OF  THE  CONSTITUTION. 

a  prohibition,  thinking  that  if  the  words  stood  they  might  lead  to  the 
measure.  Mason  thought  Congress  would  not  have  the  power  unless  it 
were  expressed,  and,  much  as  he  hated  paper  money,  was  yet  unwilling 
to  tie  the  hands  of  the  legislature.  He  remarked  that  the  late  war  could 
not  have  been  carried  on  if  there  had  been  such  a  prohibition.  Ells- 
worth thought  this  a  favorable  moment  to  bar  the  door  against  paper 
money ;  Bead,  that  the  words,  if  not  struck  out,  would  be  '  *  as  alarming 
as  the  mark  of  the  beast  in  Revelation;  "  and  Langdon  would  rather 
reject  the  whole  plan  than  retain  the  three  words  '*  and  emit  bills." 
Mercer  was  a  friend  to  paper  money,  and  opposed  to  prohibiting  it. 
Randolph  agreed  with  Mason's  view.  Wilson  thought  that  removing 
the  possibility  of  paper  money  would  have  a  most  salutary  influence  on 
the  credit  of  the  United  States.  The  words  were  struck  out  by  nine 
States  to  two,  and  the  clause  was  then  agreed  to  nem.  con,,  and  it  went, 
therefore,  to  the  Committee  on  Style  in  the  words  * '  to  borrow  money. ' ' 
They  reported  it  in  this  part  of  the  Constitution  in  the  form  below :  — 

"  To  borrow  money  on  the  credit  of  the  United  States." 


ARTICLE  i.,  SECTION  8,  CLAUSE  3. 

To  regnlate  Commerce  with  foreign  Nations,  and  among  the  several  States,  and 
with  the  Indian  Tribes. 

Charles  Pinckney^s  speeches*  seem  to  show  that  his  draft  conferred 
on  Congress  complete  power  to  regulate  commerce,  but  required  a  two- 
thirds  vote.  In  the  draft  made  for  use  in  the  Committee  of  Detail, 
Randolph  wrote  among  the  legislative  powers  ''2.  to  regulate  com- 
merce,'*  and  to  this  Rutledge  added  the  words  **  both  foreign  and 
domestick,'*  and  later  added,  as  a  marginal  memorandum,  the  words 
"  Indian  affairs.*'  Randolph  made  this  power,  however,  subject  to  the 
restriction  that  *'  1.  a  navigation  act  shall  not  be  passed,  but  with  the 
consent  of  2-3rds  of  the  members  present  of  the  Senate  and  the  like 
No.  of  the  house  of  representatives ; ' '  and  to  the  following  exceptions : 
—  '*  1.  No  duty  on  exports:  2.  no  prohibition  on  the  importations  of 
such  inhabitants  or  people  as  the  several  states  think  proper  to  admit : 
3.  no  duties  by  way  of  such  prohibition."  The  committee  reported  a 
power  in  the  following  language :  — "  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states:"  and  this  was  approved 
by  the  Convention  on  August  16  without  discussion. 


*  Moore's  American  Eloquence,  i.  366,  367. 
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On  August  29,  during  the  debates  over  the  question  whether  to 
confer  generally  the  power  to  pass  a  navigation  act  or  to  limit  it  by 
requiring  a  two-thirds  vote  (Article  I.,  Section  9,  Clauses  1,  4,  and  5), 
Charles  Pinckney  moved  to  provide  that '  *  no  act  of  the  legislature  for 
the  purpose  of  regulating  the  commerce  of  the  United  States  with 
foreign  powers,  or  among  the  several  states  ' '  should  be  passed  without 
the  assent  of  two-thirds  of  each  House,  but  the  proposal  was  defeated. 

In  the  resolutions  introduced  by  Madison  on  August  18  and  referred 
to  the  Committee  of  Detail  was  a  clause  suggesting  that  power  be  given 
to  the  legislature  '  *  to  regulate  affairs  with  the  Indians,  as  well  within 
as  without  the  limits  of  the  United  States. ' '  This  committee  reported 
on  August  22,  recommending  that  at  the  end  of  the  second  clause,  first  * 
section,  seventh  article,  the  following  words  be  added :  —  *  *  and  with 
Indians  within  the  limits  of  any  state,  not  subject  to  the  laws  thereof/' 
This  report  was  not,  however,  called  up  or  acted  on,  so  the  matter  went 
to  the  Committee  on  Unfinished  Portions,  and  they  reported  on  Septem- 
ber 4,  recommending  to  add  to  the  end  of  the  second  clause  of  Section  1 
of  Article  VII.  the  words  * '  and  with  the  Indian  tribes. ' '  This  was  at 
once  agreed  to  nem.  con.  on  the  same  day,  September  4. 

In  this  shape  the  matter  went  to  the  Committee  on  Style,  and  they 
reported  it  in  this  part  of  the  Constitution  in  nearly  identical  words  as 
follows :  — 

''To  regulate  commerce  with  foreign  nations,  among  the  several  states,  and 
with  the  Indian  tribes." 

On  September  13,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  word 
*  *  and  ' '  was  inserted  f  after  the  word  *  *  nations. ' ' 

It  is,  moreover,  worthy  of  note  that  on  September  15,  during  the 
discussion  of  the  prohibition  on  the  States  (Article  I.,  Section  10, 
Clauses  2  and  3)  from  laying  imposts,  tonnage,  etc.,  without  the  consent 
of  Congress,  a  discussion  arose  which  bore  to  some  extent  on  the  mean- 
ing of  the  power  to  regulate  conmierce.  Gouvemeur  Morris  expressed 
the  opinion  that  the  States  were  not  restrained  by  the  Constitution  from 
laying  tonnage  duties,  but  Madison  thought  this  depended  upon  the 
extent  of  the  power  to  regulate  commerce,  which  is  a  **  vague  term,  but 
seems  to  exclude  this  power  of  the  states. ' '  The  States  could  at  least 
certainly  be  restrained  by  treaty.  He  was  more  and  more  convinced 
that  the  regulation  of  commerce  was  indivisible,  and  ought  to  be  under 
one  authority.     Sherman  did  not  fear  a  concurrent  authority  upon  the 

*The  texts  of  Elliot  (i.  266  and  v.  462)  read  second  section,  but  this  is  evidently  an 
error. 

t  Elliot,  i.  311. 
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fiubject,  as  that  of  the  United  States  was  to  control  in  case  of  intei*- 
fering  regulations.  Langdon  insisted  that  the  States  ought  to  have 
nothing  to  do  with  the  matter. 


ARTICLE  U  SECTION  8,  CLAUSE  4w 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the  sub- 
ject of  Bankruptcies  throughout  the  United  States. 

Charles  Pinckney's  speeches*  show  that  his  draft  conferred  on  the 
federal  government  the  exclusive  power  to  declare  on  what  terms 
citizenship  and  naturalization  should  be  extended  to  foreigners,  and  he 
referred  to  the  inconveniences  from  the  provision  that  the  citizens  of 
one  State  were  entitled  to  the  privilege  of  citizens  in  each  State,  and  the 
consequent  admission  of  foreigners  in  every  State  when  admitted  in 
any  one  State.  The  younger  States,  he  said,  encourage  foreigners  to 
come,  while  the  older  ones  do  not  want  to  admit  them  so  soon.  The 
eighth  resolution  of  the  New  Jersey  plan  provided  upon  the  same  sub- 
ject that  '^  the  rule  for  naturalization  ought  to  be  the  same  in  every 
state.'' 

Possibly  influenced  by  these  provisions,  Eandolph  inserted  in  his 
committee  draft  a  legislative  power  ^ '  to  regulate  naturalization, ' '  and 
the  Committee  of  Detail  reported  a  clause  '*  to  establish  a  uniform  rule 
of  naturalization  throughout  the  United  States, ' '  which  was  agreed  f  to 
on  August  16  without  discussion. 

On  August  29,  when  the  article  in  regard  to  each  State  giving  full 
faith  to  the  public  acts  and  judicial  proceedings,  etc.,  of  other  States 
came  up  before  the  Convention,  Charles  Pinckney  moved  to  commit  it 
with  the  following  proposition  of  a  power  to  Congress :  —  *  *  to  estab- 
lish uniform  laws  upon  the  subject  of  bankruptcies,  and  respecting  the 
damages  arising  on  the  protest  of  foreign  bills  of  exchange : ' '  and  the 
motion  was  carried,  and  Rutledge,  Randolph,  Gorham,  Wilson,  and 
Johnson  were  appointed  the  committee.  They  reported  on  Septem- 
ber 1,  by  Rutledge,  a  recommendation  to  insert  the  following  words  in 
Article  VH.,  Section  1,:|:  immediately  after  the  words  as  to  a  uniform 
rule  of  naturalization  throughout  the  United  States:  —  **  to  establish 
uniform  laws  on  the  subject  of  bankruptcies.  *  * 

*  Moore's  American  Eloquence,  i.  368. 

t  Elliot,  i.  246.     This  vote  is  not  given  in  Elliot's  Debates. 

I  Elliot,  i.  281:  v.  503.  The  place  at  which  the  insertion  was  intended  to  be  made  is  not 
deftr  in  the  text,  but  there  can  be  no  doubt,  from  the  later  treatment  of  the  matter,  that  this 
WM  the  place  intended. 
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On  September  3  the  Convention  took  up  this  subject.  Sherman 
remarked  that  bankruptcies  were  in  some  cases  pimishable  by  death  in 
England,  and  he  did  not  choose  to  grant  a  power  by  which  that  might 
be  done ;  but  Gouvemeur  Morris  said  he  would  agree  to  it,  because  he 
saw  no  danger  of  abuse  of  the  power  by  the  legislature  of  the  United 
States:  and  the  clause  was  agreed  to  with  Connecticut  alone  in  the 
negative. 

These  powers  as  to  naturalization  and  bankruptcies  were  later 
referred  to  the  Committee  on  Style  as  two  separate  powers,  and  they 
consolidated  them  into  one  clause  as  follows :  — 

"  To  establish  a  uniform  rule  of  naturalization,  and  uniform  laws  on  the  sub- 
ject of  bankruptcies,  throughout  the  United  States." 


ARTICLE  I.,  SECTION  8,  CLAUSE  5. 

To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and  fix  the 
Standard  of  Weights  and  Measures. 

Charles  Pinckney's  speeches  *  show  that  his  draft  conferred  on  the 
federal  authorities  the  exclusive  right  of  coining  money,  and  Randolph 
inserted  in  his  committee  draft  a  power  **  to  regulate  coinage;"  this 
was,  however,  cancelled  by  Rutledge,  and  the  words  **  the  exclusive 
right  to  coin  money ' '  were  interlined.  Rutledge  also  added  on  the 
margin  the  words  '*  to  regulate  Weights  and  Measures."  The  com- 
mittee reported  three  powers  as  follows  separately:  — 

"  To  coin  money. 

"  To  regulate  the  value  of  foreign  coin. 

''  To  fix  the  standard  of  weights  and  measures." 

These  clauses  were  agreed  to  on  August  16  without  discussion,  and 
were  later  referred  to  the  Committee  on  Style,  and  reported  back  by 
them  as  follows :  — 

'^  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and  ^  the 
standard  of  weights  and  measures." 


ARTICLE  I.,  SECTION  8,  CLAUSES  6  AND  10. 

To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and  conent  Coin 
of  the  United  States.  .  .  . 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  hifi^  Seas,  and 
Offences  against  the  Law  of  Nations; 


*  Moore'g  American  Eloquence,  i.  367. 
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Bandolph's  committee  draft  contained  a  power  "  to  declare  the 

« 

law  of  piracy,  felonies  and  captures  on  the  high  seas,  and  captures  on 
land,"  and  Eutledge  interlined  the  exclusive  right  of  coining  money 
"and  of  declaring  the  crime  and  punishment  of  counterfeiting  it." 
The  provisions  reported  by  the  committee  on  these  subjects  were  as 
follows :  — 

^  To  declare  the  law  and  pimishment  of  piracies  and  felonies  committed  on  .the 
high  seas,  and  the  punishment  of  counterfeiting  the  coin  of  the  United  States,  and 
of  offences  against  the  law  of  nations." 

When  this  clause  came  up  before  the  Convention  on  August  17,  the 
words  **  and  punishment ''  were  struck  out  on  motion  of  Madison, 
though  some  thought  this  might  be  unwise,  considering  the  strict  rule 
of  construction  in  criminal  cases.  Next,  on  motion  of  Gouvemeur 
Morris,  the  clause  was  changed  to  read  *  *  to  punish  piracies, '  *  and  then 
again  amended,  at  the  suggestion  of  Madison  and  Bandolph,  so  as  to 
read  **  to  define  and  punish.'*  Wilson  thought  felonies  suflBciently 
defined  anyhow,  but  Madison  and  others  thought  otherwise.  Finally, 
the  whole  clause  was  amended,  on  motion  of  Ellsworth,  and  then  agreed 
to  as  follows :  —  * '  to  define  and  punish  piracies  and  felonies  committed 
on  the  high  seas,  counterfeiting  the  securities  and  current  coin  of  the 
United  States,  and  oflFences  against  the  laws  of  nations,"  and  in  this 
form  it  was  referred  to  the  Committee  on  Style.  They  broke  it  into 
two  separate  clauses,  and  reported  it  as  follows :  — 

"To  provide  for  the  punishment  of  counterfeiting  the  securities  and  current 
coin  of  the  United  States.  .  .  . 

"To  define  and  punish  piracies  and  felonies  committed  on  the  high  seas,  and 
punish  offences  against  the  law  of  nations." 

On  September  14,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  Gouvemeur  Morris  moved 
to  strike  out  the  word  *  *  punish  ' '  before  *  ^  offences  against  the  law  of 
nations, ' '  so  as  to  let  these  be  definable  as  well  as  punishable.  Wilson 
hoped  the  amendment  would  not  be  made,  for  to  pretend  to  define  the 
law  of  nations,  which  depends  on  the  authority  of  all  the  civilized 
nations  of  the  world,  would  have  a  look  of  arrogance  that  would  make 
us  seem  ridiculous.  Gouvemeur  Morris  replied  that  it  was  correct  to 
speak  of  defining  the  law  of  nations,  as  it  was  too  vague  to  be  a  rule, 
and  his  motion  was  carried  by  six  ayes  to  five  noes. 
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ARTICLE  U  SECTION  8,  CLAUSE  7. 

To  establish  Post  OfHces  and  post  Roads; 

Charles  Pinckney  stated  in  his  speeches  *  that  the  eighth  article  of 
his  draft  only  varied  from  the  existing  one  on  the  same  subject  (t.  e., 
in  the  Articles  of  Confederation)  by  giving  the  federal  government  a 
power  to  exact  as  much  postage  as  would  raise  a  revenue:  and  Ran- 
dolph's committee  draft  conferred  a  power  **  to  establish  post-offices." 
In  this  form,  also,  the  committee  reported  it.  When  the  provision  came 
up  in  the  Convention,  on  August  16,  Gerry  moved  to  add  the  words 
**  and  post- roads,"  and  the  amendment  was  carried  by  six  to  five,  and 
the  clause  as  amended  was  then  agreed  to. 

On  August  18  Charles  Pinckney  suggested  to  confer  on  Congress 
the  power  **  to  regulate  stages  on  the  post-roads,"  and  had  this 
referred  to  the  Committee  of  Detail,  and  Gerry  apparently  moved,  on 
the  same  day,  and  had  referred  to  the  same  committee,  a  motion  **  to 
provide  for  stages  on  post-roads, ' '  but  the  committee  did  not  report,  nor 
were  the  suggestions  brought  up  again. 

The  Committee  on  Style  reported  this  power  in  the  same  form  in 
which  it  had  been  referred  to  them :  — '  *  to  establish  post-offices  and 
post-roads.  * ' 


ARTICLE  I.,  SECTION  8,  CLAUSE  8. 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for  limited 
Times  to  Authors  and  Inventors  the  exclusive  Right  to  their  respective  Writings 
and  Discoveries; 

Charles  Pinckney  *s  speeches  f  show  that  his  draft  conferred  power 
on  the  general  government  to  secure  to  authors  the  exclusive  right  to 
their  performances  and  discoveries,  but  Eandolph's  draft  contained 
nothing  upon  the  subject,  nor  did  the  Committee  of  Detail  insert  any 
such  provision  in  the  draft  of  August  6. 

On  August  18,  however,  Madison  introduced  and  had  referred  to 
the  Committee  of  Detail  a  series  of  powers  to  be  conferred  on  the  Con- 
gress, among  which  were  the  following :  — 

"  To  secure  to  literary  authors  their  copyrights  for  a  limited  time," 
"  To  encourage,  by  proper  premiums  and  provisions,  the  advancement  of  aaefal 
knowledge  and  discoveries." 


*  Moore's  American  Eloquence,  i.  367.  t^hid.,  i.  369. 
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On  the  same  day,  also,  Charles  Pinckney  had  referred  to  the  same 
committee  powers  suggested  by  him,  among  which  were  the  foUow- 
ing:  — 

"To  grant  patents  for  useful  inventions. 
**  To  secure  to  authors  exclusive  rights  for  a  certain  time. 

"To  establish  public  institutions,  rewards,  and  immunities,  for  the  promotion 
of  agriculture,  commerce,  trades,  and  manufactures." 

The  Committee  of  Detail  did  not  report  on  these  suggestions,  and 
they  accordingly  went  to  the  Committee  on  Unfinished  Portions,  and 
they  reported  on  September  5,  recommending  to  insert  before  the  last 
clause  of  Section  1,  Article  VII.,  the  following :  —  * '  to  promote  the 
progress  of  science  and  the  useful  arts,  by  securing  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries :  ' '  and  this  was  soon  agreed  to  nem.  con. 

In  this  form  this  matter  was  later  referred  to  the  Conunittee  on 
Style,  and  they  reported  it  as  follows :  — 

''To  promote  the  progress  of  science  and  useful  arts,  by  securing,  for  limited 
times,  to  authors  and  inventors,  the  exclusive  right  to  thedr  respective  writings  and 
discoveries.'' 


ARTICLE  U  SECTION  8,  CLAUSE  9. 

To  constitute  Tribunals  inferior  to  the  supreme  Court; 

Charles  Pinckney  ^s  speeches  *  show  that  his  draft  conferred  power 
on  Congress  to  establish  federal  courts  for  certain  specified  purposes. 
The  ninth  resolution  of  the  Virginia  plan  also,  upon  the  subject  of  the 
judiciary,  provided  for  inferior  tribunals,  which  should  hear  and 
determine  cases  in  the  first  instance ;  and  the  Convention  voted  on  June 
4  that  the  judiciary  should  consist  of  one  supreme  tribunal  '*  and  of 
one  or  more  inferior  tribunals, ' '  and  then  amended  this  to  read  ^ '  and 
of  inferior  tribunals.''  On  June  5,  however,  on  motion  of  Rutledge, 
these  words  were  struck  out  of  the  resolution  (see  '*  Article  III.,  Gener- 
ally ''),  whereupon,  on  the  insistence  of  Dickinson,  Wilson,  and  Madi- 
son on  the  importance  of  at  least  the  potver  to  establish  such  tribunals 
in  ease  of  need,  the  resolution  was  amended  by  adding  the  words  ' '  that 
the  national  legislature  be  empowered  to  institute  inferior  tribunals." 
In  this  form  the  matter  was  reported  by  the  committee  of  the  whole. 

On  July  18  the  subject  came  up  again  in  the  Convention  itself,  and 
the  jwwer  to  institute  inferior  tribunals  was  opposed  by  Butler  and 

*  Moore's  American  Eloquence^  i.  367 
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Luther  Martin,  and  supported  by  Gorham,  Randolph,  and  Gouvemeur 
Morris.  .  Randolph  observed  that  there  were  already  federal  courts  in 
the  States,  and  that  no  objections  were  made.  Sherman  was  willing 
to  grant  the  power  to  establish  the  courts,  but  thought  that  the  State 
tribunals  should  be  used  whenever  possible.  The  clause  was  approved 
nem,  con,,  after  but  a  short  discussion,  and  was  referred  to  the  Com- 
mittee of  Detail  as  the  fifteenth  resolution  of  the  Convention.  Ran- 
dolph's draft  in  effect  contained  this  provision  under  the  judiciary,  but 
did  not  insert  it  among  the  legislative  powers.  The  ConMnittee  of 
Detail,  however,  embodied  it  among  the  powers  of  Congress  as  fol- 
lows: —  **  to  constitute  tribunals  inferior  to  the  supreme  court;  "  and 
when  this  came  up  before  the  Convention,  on  August  17,  it  was  agreed 
to  without  discussion.     The  Committee  on  Style  made  no  change. 


ARTICLE  L,  SECTION  8,  CLAUSE   10. 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  high  Seas,  and 
OfPences  against  the  Law  of  Nations; 

See  Article  I.,  Section  8,  Clauses  6  and  10,  where  this  has  already 
been  considered. 


ARTICLE   L,  SECTION  8,  CLAUSE   11. 

To  declare  War,  grant  Letters  of  Marque  and  Beprisal,  and  make  Rules  con- 
cerning Captures  on  Land  and  Water; 

This  clause  seems  to  have  originated  in  the  Committee  of  Detail; 
but  it  is  to  be  observed  that  Pinckney's  draft,  as  printed  in  Elliot,  pro- 
vided by  Article  VII.  that  *  *  the  Senate  shall  have  the  sole  and  exclusive 
power  to  declare  war."  Randolph's  draft  conferred  a  legislative 
power  to  **  make  war,  raise  armies,  and  equip  fleets,''  and  another  **  to 
declare  the  law  of  piracy,  felonies  and  captures  on  the  high  seas,  and 
captures  on  land;  "  and  the  Committee  of  Detail  reported  among  the 
powers  of  the  legislature  of  the  United  States  one  *'  to  make  rules  con- 
cerning captures  on  land  and  water,"  and  another  '*  to  make  war.*' 
The  first  was  agreed  to  by  the  Convention  without  discussion,  when  it 
was  reached,  on  August  17. 

When  the  power  **  to  make  war  "came  up  on  August  17,  Charles 
Pinckney  was  against  leaving  this  power  to  the  legislature,  as  its  pro- 
ceedings are  too  slow.      He  thought  the  Senate  would  be  the  best 
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depository,  and  commented  on  the  strangeness  of  one  authority  making 
war  and  another  peace.  Butler  thought  the  same  objection  of  slowness 
would  hold  as  to  the  Senate.  Madison  and  Gerry  moved  to  insert 
"  declare  '*  instead  of  '*  make,"  thu9  leaving  it  to  the  executive  to  repel 
sudden  attacks ;  but  Sherman  thought  this  would  narrow  it  too  much, 
and  that  the  clause  was  right  as  it  stood.  The  motion  to  insert 
"  declare  ''  for  '*  make  ''  prevailed,  and  a  motion  to  add  **  and  peace  " 
after  *'  war  "  was  defeated.  The  clause  as  amended,  *'  to  declare 
war,"  was  then  agreed  to. 

On  August  18  Charles  Pinckney  introduced  and  had  referred  to  the 
Committee  of  Detail  a  series  of  new  powers  he  proposed  to  give  to 
Congress:  among  them  was  one  ^'  to  grant  letters  of  marque  and 
reprisal ; ' '  and  on  the  same  day  Gerry  remarked  that  something  ought 
to  be  inserted  concerning  letters  of  marque,  which  he  thought  not 
included  in  the  power  of  war,  and  his  proposal  was  also  referred. 
The  committee  did  not  report  on  these  proposals,  so  they  went 
to  the  Conunittee  on  Unfinished  Portions,  and  they  reported  on 
September  5,  recommending  to  add,  immediately  after  **  to  declare 
war,"  the  words  **  and  grant  letters  of  marque  and  reprisal;  "  and  this 
was  at  once  agreed  to  nem.  con. 

These  clauses  went,  therefore,  to  the  Committee  on  Style  as  two 
separate  powers,  as  follows :  — 

^to  make  rules  concerning  captures  on  land  and  water. 
^  to  declare  war  and  grant  letters  of  marque  and  reprisaL'' 

The  committee  merely  transferred  them,  consolidated  them  into  one 
clause,  and  then  reported  as  follows :  — 

^  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  concern- 
ing captures  on  land  and  water." 


ARTICLE  I.,  SECTION  8,  CLAUSE  12. 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to  that  Use  shall 
be  for  a  longer  Term  than  two  Years; 

Charles  Pinckney 's  speeches*  show  that  his  draft  gave  Congress 
the  nnqnalified  power  to  raise  troops  in  peace  or  war  m  any  manner. 
Randolph's  committee  draft  contained  a  legislative  power  **  to  raise 
annies, ' '  and  these  same  words  were  contained  in  the  draft  reported  on 

August  6.     Wben  they  came  up  before  the  Convention  on  August  18, 

^^p^— — »— »  ■   .    ■  — . • 

*  Moore's  American  Eloquence,  i.  366. 
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fhe  words  were  altered,  on  motion  of  Gorham,  to  read,  ^'  to  raise  and 
support  armies, ' '  and  then  agreed  to  nem.  con. 

On  August  18  Charles  Pinckney  introduced  a  series  of  resolutions 
and  had  them  referred  to  the  Committee  of  Detail,  among  which  was  a 
clause  directing  the  committee  to  prepare  a  clause  ' '  for  restraining  the 
legislature  of  the  United  States  from  establishing  a  perpetual  revenue." 
And  on  the  same  day  Mason  said  a  few  words  about '  ^  the  necessity  of 
preventing  the  danger  of  perpetual  revenue,  which  must,  of  necessity, 
subvert  the  liberty  of  any  country,"  and  later  moved  that  the  Com- 
mittee of  Detail  prepare  a  clause  for  restraining  perpetual  revenue, 
which  was  agreed  to  nem.  con.  Gerry  also,  on  August  18,  during  the 
discussion  of  the  above  clause  as  to  raising  armies,  observed  that  the 
clause  contained  no  check  against  standing  armies  in  time  of  peace ;  he 
said  he  could  not  consent  to  this,  and  proposed  a  provision  that  not 
more  than  two  or  three  thousand  troops  should  be  kept  up  in  time  of 
peace,  and  later  in  the  same  day  he  moved  a  proviso  to  that  general 
effect.  Members  asked,  however,  whether  no  troops  were  to  be  raised 
until  an  attack  was  made,  and  reminded  him  that  the  best  protection 
was  to  be  found  in  Mason's  motion  to  limit  the  appropriations  of 
revenue.  The  proviso  was  then  disagreed  to  nem.  con.  Again,  on 
August  20,  Charles  Pinckney  introduced  and  had  referred  another  set 
of  resolutions,  among  which  were  the  following :  ' '  No  troops  shall  be 
kept  up  in  time  of  peace,  but  by  consent  of  the  legislature."  **  The 
military  shall  always  be  subordinate  to  the  civil  power,  and  no 
grants  of  money  shall  be  made  by  the  legislature  for  supporting  mili- 
tary land  forces  for  more  than  one  year  at  a  time."  None  of  these 
suggestions  was  reported  on  by  the  Committee  of  Detail,  so  they  went 
to  the  Committee  on  Unfinished  Portions,  and  they  reported  on  Sep- 
tember 5,  recommending  to  add  to  the  clause  ''  to  raise  and  support 
armies  ' '  a  provision, ' '  but  no  appropriation  of  money  to  that  use  shall 
be  for  a  longer  term  than  two  years. ' ' 

Gerry  objected  to  this  that  it  permitted  appropriations  to  an  army 
for  two  years  instead  of  one,  and  that  it  implied  that  there  was  to  be  a 
standing  army,  which  he  was  opposed  to  as  dangerous  to  liberty;  in 
any  case  there  ought  to  be  a  restriction  on  its  number  and  duration. 
Sherman  replied  that  appropriations  were  not  required,  but  only 
allowed  to  be  for  two  years,  but  he  should  himself  like  to  see  a  restric- 
tion on  the  number  and  continuance  of  an  army  in  time  of  peace.  The 
clause  was  then  agreed  to  nem.  con. 

The  Committee  on  Style  reported  this  clause  in  the  same  form  in 
which  it  had  been  referred  to  them,  as  follows :  — 

"To  raise  and  support  armies,  —  but  no  appropriation  of  money  to  that 
•ball  be  for  %  longer  term  than  two  years.'* 
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On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  upon,  Mason 
remarked  that  he  was  sensible  that  an  absolute  prohibition  of  standing 
armies  in  time  of  peace  might  be  unsafe,  but  still  wished  to  insert  some- 
thing guarding  against  them;  he  moved,  therefore,  with  this  view,  to 
insert  before  the  power  *  *  to  provide  for  organizing,  arming,  and  dis- 
ciplining the  militia  ''  the  words  **  and  that  the  liberties  of  the  people 
may  be  better  secured  against  the  danger  of  standing  armies  in  time  of 
peace.  * '  Randolph  and  Madison  supported  it,  but  Gouvemeur  Morris, 
Charles  Pinckney,  and  Bedford  were  against  it,  and  it  was  lost  by  nine 
noes  to  two  ayes. 


ARTICLE  L,  SECTION  8,  CLAUSE   13. 

To  provide  and  maintain  a  Navy; 

It  has  already  been  seen  that  Randolph  conferred  a  legislative 
power  *  *  to  make  war  and  raise  armies ; ' '  to  these  words  Butledge  has 
added  in  the  draft  *  *  and  equip  fleets, ' '  and  in  the  report  of  the  Com- 
mittee of  Detail  this  had  grown  to  be  '*  to  build  and  equip  fleets.** 
When  it  came  up  before  the  Convention  on  August  18,  the  language 
was  changed  so  as  to  read  **  to  provide  and  maintain  a  navy,*'  as  a 
more  convenient  definition,  and  was  then  agreed  to  nem,  con,,  arid  this 
was  later  referred  to  the  Committee  on  Style,  and  reported  by  them  in 
the  same  form. 


ARTICLE   L,   SECTION   8,   CLAUSE   14. 

To  make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval  Forces; 

Randolph's  committee  draft  contained  a  legislative  power  **  to 
enact  articles  of  war, ' '  but  this  was  not  incorporated  into  the  draft  the 
committee  reported,  and  the  clause  here  concerned  arose  later.  Imme- 
diately after  the  Convention  had  approved,  on  August  18,  of  the  power 
'*  to  provide  and  maintain  a  navy,''  a  power  was  on  motion  added  from 
the  Articles  of  Confederation  ' '  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces, ' '  and  this  was  later  reported 
in  precisely  the  same  form  by  the  Committee  on  Style. 
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ARTICLE  1^  SECTION  8,  CLAUSE   15. 

To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union,  sup- 
press Insurrections  and  repel  Invasions; 

Charles  Pinckney's  speeches  *  seem  to  show  that  he  gave  an  express 
power  in  his  draft  to  order  the  militia  of  one  State  into  another  State. 
Randolph  wrote  in  his  committee  draft,  among  the  legislative  powers, 

*  *  to  draw  forth  the  militia  or  any  part  or  to  authorize  the  executive  to 
embody  them;  "  but  this  was  cancelled  by  Rutledge,  and  the  following 
inserted  in  its  place :  —  ^  *  to  make  laws  for  calling  forth  the  aid  of  the 
militia  to  execute  the  Laws  of  the  Union,  to  inf  orce  Treaties,  to  repel 
Invasions  and  suppress  internal  Commotions.'^  The  committee 
reported  as  follows  in  the  draft  of  August  6 :  — 

''  To  call  forth  the  aid  of  the  militia,  in  order  to  execute  the  laws  of  the  Union, 
enforce  treaties,  suppress  insurrections,  and  repel  invasions;" 

When  this  was  first  reached,  on  August  20,  it  was  postponed  until 
a  report  should  be  made  from  the  grand  committee  of  eleven  upon  the 
power  of  the  militia  referred  to  them  (see  Article  I.,  Section  8,  Clause 
16) ;  but  it  was  called  up  again  on  August  23,  after  that  committee  had 
reported,  and  Gouverneur  Morris  moved  to   strike  out  the  words 

*  *  enforce  treaties  ' '  as  being  superfluous,  since  treaties  were  to  be  laws. 
This  was  agreed  to  nem.  con.  He  then  moved  to  amend  the  clause  to 
read,  ^^  to  provide  for  calling  forth  the  militia,  to  execute  the  laws  of 
the  Union,  suppress  insurrections,  and  repel  invasions ; ' '  and  this, 
also,  was  agreed  to  nem,  con,,  and  the  clause  as  amended  then  agreed  to 
nem,  con. 

The  Committee  on  Style  reported  it  as  follows :  — 

''  To  provide  for  the  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasions." 


ARTICLE  I.,  SECTION  8,  CLAUSE  16. 

To  provide  for  organizing,  arming,  and  disciplining,  the  Militia,  and  for  gov- 
erning such  Port  of  them  as  may  be  employed  in  the  Service  of  the  United  States, 
reserving  to  the  States  respectively,  the  Appointment  of  the  Officers,  and  the  Author- 
ity of  trainm<x  tho  Militia  according  to  the  discipline  prescribed  by  Congress; 

Charles  Pinckney's  speeches  *  show  that  his  draft  gave  the  federal 
powers  the  exclusive  right  to  establish  regulations  for  the  government 


*  Moore's  American  Eloquence,  i.  367,  368. 
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of  the  militia,  and  Randolph's  committee  draft  conferred  a  legislative 
power  *  *  to  regulate  the  force  permitted  to  be  kept  in  each  State ; '  *  but 
the  draft  reported  on  August  6  contained  nothing  upon  the  subject. 
On  August  18|  however,  Mason  introduced  the  subject  of  regulating 
the  militia,  and  thought  such  a  power  necessary  to  be  given  the  general 
government.  He  supposed  there  would  be  no  standing  army  in  time 
of  peace,  and  considered  it  impossible  that  thirteen  States  would  agree 
upon  any  one  system.  He  suggested  that,  if  they  would  not  give  up 
the  power  over  the  whole,  they  might  do  so  over  a  part  as  a  select 
militia.  He  accordingly  moved  that  an  additional  power  be  conferred 
on  Congress  '*  to  regulate  the  militia,"  and  later  in  the  same  day  varied 
this  so  as  to  read  '^  to  make  laws  for  the  regulation  and  discipline  of 
the  militia  of  the  several  States,  reserving  to  the  States  the  appoint- 
ment of  the  officers." 

Ellsworth  thought  the  proposal  went  too  far,  and  proposed  the 
following :  —  *  *  that  the  militia  should  have  the  same  arms  and  exer- 
cise, and  be  under  rules  established  by  the  general  government  when  in 
actual  service  of  the  United  States ;  and  when  States  neglect  to  provide 
regulations  for  militia,  it  should  be  regulated  and  established  by  the 
legislature  of  the  United  States. ' '  Dickinson  rather  approved  of  giv- 
ing the  general  government  the  control  of  a  part  of  the  militia,  and  then 
Mason  returned  to  his  suggestion  of  a  select  militia,  withdrew  his 
already  made  motion,  and  moved  a  power  *  *  to  make  laws  for  regulating 
and  disciplining  the  militia,  not  exceeding  one-tenth  part  in  any  one 
year,  and  reserving  the  appointment  of  officers  to  the  States." 

Mason's  original  motion  was  then  renewed  by  Charles  Cotesworth 
Pinckney,  and  there  was  some  little  discussion  of  the  subject,  and  very 
various  opinions  were  expressed.  Finally,  both  motions  were  referred 
to  the  grand  committee  appointed  that  day,  and  on  August  21  Living- 
ston reported  the  following  clause  upon  the  militia  from  that  com- 
mittee:— 

''To  make  laws  for  organizing,  arming,  and  disciplining  the  militia,  and  for 
gOTeming  such  part  of  them  as  may  he  employed  in  the  service  of  the  United  States ; 
leBCiving  to  the  states,  respectively,  the  appointment  of  the  officers,  and  the  authority 
of  training  the  militia,  according  to  the  discipline  prescribed  by  the  United  States." 

This  proposal  was  taken  up  by  the  Convention  on  August  22  and 
continued  on  the  23d,  and  considerable  difference  of  opinion  appeared. 
Some  thought  the  clause  took  from  the  States  the  control  of  the  militia 
to  too  great  an  extent,  and  made  motions  to  remedy  this,  while  others 
wanted  still  further  to  limit  the  control  to  be  exercised  by  them.  Madi- 
son, for  instance,  wanted  only  to  reserve  to  them  the  appointment  of 
officers  under  the  rank  of  general  officers.     Quite  a  little  temper  was 
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displayed,  Gerry  saying  ironically  that  we  had  best  go  on  and  destroy 
the  States  at  once  and  have  an  executive  for  life;  he  wondered  at  the 
attempts  made  that  really  tended  to  this  result.  The  amendments  were 
all  defeated,  and  the  section  as  reported  agreed  to  in  separate  parts, 
and  later  referred  in  the  same  form  to  the  Committee  on  Style;  they 
made  merely  a  verbal  change,  and  reported  it  as  follows :  — 

*'  To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and  for  gov- 
erning 8ucb  part  of  them  as  may  be  employed  in  the  [service  of  the]  United  States  — 
reserving  to  the  states,  respectively,  the  appointment  of  the  ofScers,  and  the  author- 
ity of  training  the  militia,  according  to  the  discipline  prescribed  by  Congress ; " 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on.  Mason 
moved  an  amendment  to  this  clause  intended  to  lessen  the  danger  from 
standing  armies  in  time  of  peace,  which  belongs  rather  in  this  work  to 
the  clause  giving  the  power  to  raise  armies,  and  is  there  considered 
(Article  I.,  Section  8,  Clause  12). 


ARTICLE  I.,  SECTION  8,  CLAUSE  17. 

To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over  such  District  (not 
exceeding  ten  Miles  square)  as  may,  by  Cession  of  particular  States,  and  the  Accept- 
ance of  Congress,  become  the  Seat  of  the  Government  of  the  United  States,  and  to 
exercise  like  Authority  over  all  Places  purchased  by  the  Consent  of  the  Legislature 
of  the  State  in  which  the  Same  shall  be,  for  the  Erection  of  Forts,  Magarinea, 
Arsenals,  dock- Yards,  and  other  needful  Buildings; 

Charles  Pinckney's  speeches  *  show  that  his  draft  gave  a  power  to 
fix  the  seat  of  the  general  government,  and  in  the  House  revision  on 
July  26,  just  before  the  final  reference  to  the  Committee  of  Detail, 
Mason  moved  the  following  resolution :  — 

"Resolved,  That  it  be  an  instruction  to  the  committee  to  whom  were  referred 
the  proceedings  of  the  Convention  for  the  establishment  of  a  national  government, 
to  receive  a  clause  or  clauses  for  preventing  the  seat  of  the  national  government 
being  in  the  same  city  or  town  with  the  seat  of  the  government  of  any  state,  longer 
than  until  the  necessary  public  buildings  can  be  erected."! 

Members  did  not  dislike  the  idea,  but  Langdon  suggested  the  case 
of  a  state  moving  its  seat  of  government  to  the  national  seat  after  the 
erection  of  public  buildings,  and  Gouvemeur  Morris  feared  that  such  a 
clause  might  make  enemies  of  Philadelphia  and  New  York,  which  had 
hopes  of  becoming  the  seat  of  the  general  government.  Mason  with- 
drew the  motion,  apparently  for  the  reason  suggested  by  Morris. 


*  Moore's  American  Eloquence,  i.  369.  f  Elliot,  i.  220,  and  v.  874. 
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Nothing  upon  the  subject  is  contained  in  Randolph's  committee 
draft  nor  in  the  draft  of  August  6,  but  on  August  18  Madison  intro- 
duced a  series  of  powers  he  proposed  to  give  to  Congress,  among  which 
were  the  following :  — 

''To  exercise,  exclusively,  legislative  authority  at  the  seat  of  the  general  gov- 
ernment, and  over  a  district  around  the  same  not  exceeding  square  miles, 
the  consent  of  the  legislature  of  the  state  or  states,  comprising  the  same  being  first 
obtained.'' 

''To  authorize  the  executive  to  procure,  and  hold,  for  the  use  of  the  United 
States,  landed  property,  for  the  erection  of  forts,  magazines,  and  other  necessary 
buildings." 

On  the  same  day,  also,  Charles  Pinckney  introduced  the  following 
suggestion  of  a  power  to  be  given  to  Congress :  — 

"  To  fix,  and  permanently  establish,  the  seat  of  government  of  the  United  States, 
in  which  they  shall  possess  the  exclusive  right  of  soil  and  jurisdiction." 

These  suggestions  of  powers  were  referred  to  the  Committee  of 
Detail,  but  it  did  not  report  upon  them,  so  they  went  to  the  Committee 
on  Unfinished  Portions.  This  committee  reported  on  September  5, 
recommending  that  the  following  clause  be  inserted  immediately  before 
the  last  clause  of  the  first  section  of  the  seventh  article :  — 

"  To  exercise  exclusive  legislation  in  all  cases  whatsoever  over  such  district  (not 
exceeding  ten  miles  square)  as  may,  hy  cession  of  particular  states  and  the  accept- 
ance of  the  legislature,  become  the  seat  of  the  government  of  the  United  States; 
tnd  to  exercise  like  authority  over  all  places  purchased  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  buildings." 

This  proposal  was  taken  up  on  September  5  and  the  first  part  of  it 
at  once  agreed  to  nem.  con.;  but  Gerry  objected  to  the  part  as  to  exer- 
cising authority  over  forts,  etc.  He  contended  that  the  power  might  be 
used  to  enslave  a  State  by  buying  up  its  territory  and  erecting  strong- 
holds. King  thought  the  provision  itself  needless,  as  it  was  necessarily 
involved ;  but  he  moved  to  insert  after  the  word  ' '  purchased  *  *  the 
words  **  by  the  consent  of  the  legislature  of  the  State.''  Gouverneur 
Morris  seconded  this,  and  then  the  clause  was  agreed  to  nem.  con. 

The  Committee  on  Style  made  some  minor  changes  in  the  clause,  and 
reported  it  as  follows :  — 

**  To  exercise  exclusive  legislation,  in  all  cases  whatsoever,  over  such  district  (not 
esceeding  ten  miles  square)  as  may,  by  cession  of  particular  states,  and  the  accept- 
ance of  Congress,  become  the  seat  of  government  of  the  United  States;  and  to 
exercise  like  authority  over  all  places  purchased  by  the  consent  of  the  legislature  of 
tfae  state  in  which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals, 
dock-yards,  and  other  needful  buildings." 
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ARTICLE  U  SECTION  8,  CLAUSE  18. 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into  Execu- 
tion the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitution  in  the 
Qovemment  of  the  United  States,  or  in  any  Department  or  Officer  thereof. 

In  Randolph's  committee  draft  Butledge  has  interlined,  at  the  very 
end  of  the  legislative  powers,  the  words  *  *  and  a  right  to  make  all  Laws 
necessary  to  carry  the  foregoing  Powers  into  Execution:  '*  and  the 
same  idea  was  enlarged  in  the  draft  of  August  6  into  the  following :  — 

'^  To  make  all  laws  that  shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  this  Constitution  in  the  govern- 
ment of  the  United  States,  or  in  any  department  or  officer  thereof." 

When  this  clause  was  reached  by  the  Convention  on  August  20, 
Madison  and  Pinckney  moved  to  insert  ^*  and  establish  all  offices" 
between  **  laws  "  and  **  necessary,''  for  fear  that  that  power  might 
not  be  included;  but  several  other  members  thought  the  amendment 
could  not  be  necessary,  and  it  was  lost ;  and  then  the  clause  as  reported 
was  agreed  to  nem.  con. 

The  Committee  on  Style  made  a  verbal  alteration,  and  then  reported 
the  clause  as  follows :  — 

''  To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  this  Constitution  in  the  govern- 
ment of  the  United  States,  or  in  any  department  or  officer  thereof." 


ARTICLE  \.,   SECTION  9,  CLAUSES  1,  4,  AND  5. 

The  Migration  or  Importation  of  such  Persons  as  any  of  the  States  now  existing 
shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  Congress  prior  to  the 
Year  one  thousand  eight  hundred  and  eight,  but  a  Tax  or  duty  may  be  imposed  on 
such  Importation,  not  exceeding  ten  dollars  for  each  Person.  .  .  . 

No  Capitation,  or  other  direct,  tax  shall  be  laid,  unless  in  Proportion  to  the 
Census  or  Enumeration  herein  before  directed  to  be  taken. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

These  clauses  were  so  bound  together  in  the  compromise  out  of 
which  they  grew  that  thoy  can  only  be  properly  considered  together. 
Charles  Pinckney 's  speeches*  show  that  he  required  a  two-thirds  vote 
for  the  passage  of  laws  to  regulate  trade,  and  his  draft  printed  in  Elliot 
contains  the  same  provision  as  a  part  of  Article  VI. :  but  with  this  very 
slight  exception  the  clauses  all  took  their  origin  in  the  Committee  of 
Detail.      Randolph's  committee  draft,  in  conferring  the  legislative 


*  Moore's  American  Eloquence,  i.  367. 
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power  to  raise  money,  made  it  subject  to  the  exception :  —  *  *  no  taxes 
on  exports,"  and  to  the  restriction :  —  *'  2.  no  capitation  tax  which  does 
not  apply  to  all  inhabitants  under  the  above  limitation :  ''  and  the  right 
to  regulate  commerce  was  also  made  subject  to  the  restriction  that 
**  1.  a  navigation  act  shall  not  be  passed,  but  with  the  consent  of  2-3rds 
of  the  members  present  of  the  senate  and  the  like  No.  of  the  house  of 
representatives;  *'  and  to  the  exceptions:  —  **  1.  no  duty  on  exports; 
2.  no  prohibition  on  the  importation  of  such  inhabitants  or  people  as 
the  several  States  think  proper  to  admit ;  3.  no  duties  by  way  of  such 
prohibition."  Some  parts  of  the  language  of  these  provisions  con- 
sisted of  alterations  of  Randolph 's  draft  by  Rutledge,  and  it  is  worthy 
of  note  that  that  one  of  the  clauses  which  grew  later  into  the  prohibition 
against  stopping  the  importation  of  slaves  was  materially  changed  by 
Bntledge.  Randolph  seems  to  have  first  written  it '  *  no  prohibition  on 
importations  of  inhabitants,"  but  changes  were  made  in  this  by  Rut- 
ledge  so  that  it  read  as  above  quoted.  The  Committee  of  Detail 
reported  as  follows :  — 

'^Article  VII.,  Section  4.  No  tax  or  duty  shall  be  laid  by  the  legislature  on 
articles  exported  from  any  state;  nor  on  the  migration  or  importation  of  such  per- 
sons as  the  several  states  shall  think  proper  to  admit;  nor  shall  such  migration  or 
importation  be  prohibited. 

''Section  5.  No  capitation  tax  shall  be  laid,  unless  in  proportion  to  the  census 
hereinbefore  directed  to  be  taken. 

^  Section  6.  No  navigation  act  shall  be  passed  without  the  assent  of  two-thirds 
of  the  members  present  in  each  House." 

When  Section  4  came  up  in  the  Convention  on  August  21  and  22, 
the  first  clause  was  first  considered,  and  was  before  long  agreed  to  by 
seven  votes  to  four.  Massachusetts,  Connecticut,  and  the  Southern 
States  except  Delaware  were  all  for  it :  New  Hampshire,  New  Jersey, 
Pennsylvania,  and  Delaware  against  it.  Langdon  started  the  discus- 
sion by  remarking  that  the  clause  (though  it  prohibited  such  tax  by  the 
general  government)  left  the  States  at  liberty  to  tax  exports,  and  he 
suggested  a  prohibition  on  the  States  to  tax  the  produce  of  other  States 
exported  from  their  harbors,  which  was  inserted  later  in  another  part 
of  the  Constitution  (Article  I.,  Section  10,  Clause  2).  The  discussion 
went  generally  to  the  question  of  the  advisability  of  the  clause  reported 
to  prohibit  the  general  government  from  taxing  exports.  Gouvemeur 
Morris,  Madison  (against  the  general  view  of  the  Southern  section), 
Wilson,  Dickinson,  Fitzsimons,  and  Clymer  were  against  the  provision, 
while  Ellsworth,  Williamson,  Sherman,  Gerry,  and  Mason  were  for  it. 
Mason  thought  the  provision  so  important  that  he  had  wanted,  at  an 
earlier  stage  of  the  proceedings,*  to  insert  a  proviso  to  the  same  effect 

*Eniot,  V.  432;  and  see  Article  I.,  Section  8,  Clause  1. 
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to  the  power  to  lay  taxes,  etc.,  so  as  to  insure  its  insertion.  He  was 
induced  to  consent  to  wait  until  the  present  clause  should  be  reached, 
but  he  now  urged  the  point  strongly.  He  said  that  the  Southern  States 
have  reason  for  their  suspicions,  for  the  Northern  States  have  a  differ- 
ent interest  from  the  Southern  ones,  and  have  thirty-six  votes  against 
twenty-nine  in  one  braiich,  and  in  the  proportion  of  eight  to  five  in  the 
other  branch.  Motions  to  amend — 6.  g.y  by  requiring  a  two-thirds 
vote  to  tax  exports  —  were  defeated,  and  the  clause  agreed  to. 

The  second  part  of  the  same  section,  to  forbid  any  tax  or  duty  on 
the  importation  of  such  persons  as  any  State  might  think  proper  to 
admit,  was  also  taken  up  on  August  21  and  22.     Luther  Martin  wanted 
to  change  the  provision  so  as  to  allow  a  tax  on  the  importation  of  slaves, 
and  he  remarked  that  there  would  otherwise  be  in  effect  a  premium  on 
their  importation,  as  they  were  to  count  in  representation.     Butledge 
and  the  two  Pinckneys  were  strenuous  against  any  right  to  tax  the 
importation  of  slaves,  and  said  their  section  would  never  agree  to 
the  Constitution  if  such  a  right  were  given  to  the  general  govern- 
ment.    Ellsworth  and  Sherman  were  for  leaving  the  clause  as  it  was 
reported.     Wilson  said  that,  as  the  clause  stands,  all  imports  are  to 
be  taxed  except  slaves,  thus  putting  a  bounty,  in  effect,  on  them. 
Dickinson  considered  it  inadmissible  that  the  importation  of  slaves 
should.be  allowed.      Mason  was  most  strong  for  conferring  on  the 
general  government  the  power  to  prevent  the  increase  of  slavery. 
*'  The  infernal  traflSc,"  he  said,  '*  originated  in  the  avarice  of  British 
merchants.     The  British  government  constantly  checked  the  attempts 
of  Virginia  to  put  a  stop  to  it.    .    .    .    They  [the  slaves]  produce  the 
most  pernicious  effect  on  manners.     Every  master  of  slaves  is  bom 
a  petty  tyrant.      They  bring  the  judgment  of  Heaven  on  a  coun- 
try.   .    .    .''     He  lamented  that  ^*  some  of  our  Eastern  brethren  had, 
from  a  lust  of  gain,  embarked  in  this  nefarious  traflBc.''     Considerable 
warmth  was  generated,  and  several  threats  made  that  the  plan  would 
certainly  fail  if  the  general  government  were  given  the  power   to 
prohibit. 

Williamson,  later  in  the  discussion,  stated  the  law  of  North  Carolina 
upon  the  subject :  —  ^ '  it  did  not  directly  prohibit  the  importation  of 
slaves.  It  imposed  a  duty  of  £5  on  each  slave  imported  from  Africa ; 
£10  on  each  from  elsewhere;  and  £50  on  each  from  a  state  licensing 
manumission."  Charles  Cotesworth  Pinckney  then  moved  to  commit 
the  clause,  in  order  that  slaves  might  be  made  liable  to  an  equal  tax 
with  other  imports;  and  Gouvemeur  Morris  wished  '*  the  whole  subject 
to  be  committed,  including  the  clauses  relating  to  taxes  on  exports  and 
to  a  navigation  act.     These  things, '  *  he  went  on, '  *  may  form  a  bargain 
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among  the  Northern  and  Southern  States. ' '  The  portion  of  Section  4 
not  yet  approved,  and  the  whole  of  Sections  5  and  6,  were  then  referred 
to  a  committee  of  one  from  each  State,  and  Langdon,  King,  Johnson, 
Livingston,  Clymer,  Dickinson,  Luther  Martin,  Madison,  Williamson, 
Charles  Cotesworth  Pinckney,  and  Baldwin  were  appointed.  They 
reported  on  August  24  a  reconunendation  as  follows :  — 

''  Strike  out  so  much  of  the  fourth  section  as  was  referred  to  the  committee 
[t.  t,,  that  portion  relating  to  the  migration  or  importation  of  slaves],  and  insert 
'The  migration  or  importation  of  such  persons  as  the  several  states,  now  existing, 
shall  think  proper  to  admit,  shall  not  he  prohibited  by  the  legislature  prior  to  the 
jear  1800;  but  a  tax  or  duty  may  be  imposed  on  such  migration  or  importation, 
at  a  rate  not  exceeding  the  average  of  the  duties  laid  on  imports.' 

"The  fifth  section  to  remain  as  in  the  report. 

''The  sixth  section  to  be  stricken  out." 

When  this  report  was  taken  up  by  the  Convention  on  August  25, 
Charles  Cotesworth  Pinckney  moved  to  amend  so  as  to  make  the  year 
when  the  importation  could  be  prohibited  1808.  He  was  seconded  by 
Oorham,  while  Madison  thought  so  long  a  time  would  be  more  dis- 
honorable to  the  American  character  than  to  say  nothing  about  it. 
Oouvemeur  Morris  wanted  to  amend  so  as  to  use  the  word  ^'  slaves,'' 
and  to  name  North  Carolina,  South  Carolina,  and  Georgia  as  the  States 
into  which  the  slaves  might  be  imported,  so  as  to  show  that  it  was  done 
in  compliance  with  the  desire  of  those  States;  but  after  some  little 
discussion  he  withdrew  his  amendment.     Pinckney 's  amendment  was 


The  clause  as  to  the  rate  of  tax  or  duty  which  might  be  laid  on  slaves 
was  discussed  slightly,  and  varied  opinions  on  slavery  again  appeared, 
but  the  clause  was  amended  ntm.  con.  to  read ' '  but  a  tax  or  duty  may  be 
imposed  on  such  importation,  not  exceeding  ten  dollars  for  each  per- 
son.*' The  fifth  section  was  then  agreed  to  as  reported,  in  accordance 
with  the  recommendation  of  the  committee,  and  the  sixth  section  was 
postponed. 

The  sixth  section  was  taken  up  again  by  the  Convention  on  August 
29,  and  Charles  Pinckney  moved  to  substitute  for  it  the  following 
provision :  — 

''That  no  act  of  the  legislature  for  the  purpose  of  reg^ulating  the  commerce  of 
the  United  States  with  foreign  powers,  or  among  the  several  states,  shall  he  passed 
without  the  assent  of  two-thirds  of  the  members  of  each  House." 

In  making  his  motion,  Pinckney  detailed  five  distinct  commercial 
interests  in  the  country,  and  said  that  they  would  be  a  source  of  oppres- 
sive regulations,  if  no  check  to  a  bare  majority  were  provided;  he 
thought  it  would  be  a  pure  concession  on  the  part  of  the  Southern  States 
to  give  the  power  to  regulate  conmaerce.    Charles  Cotesworth  Pinckney 
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thought  it  was  the  true  interest  of  the  latter  to  have  no  regulation 
of  commerce ;  but,  considering  the  losses  to  the  commerce  of  the  Eastern 
States  by  the  Revolution,  and  their  liberal  conduct  towards  the  views 
of  South  Carolina  [as  to  importing  slaves,  and  probably  as  to  sur- 
rendering fugitive  ones  (see  Article  IV.,  Section  2,  Clause  3)]  and  the 
interest  the  weak  Southern  States  had  in  being  united  with  the  strong 
Eastern  ones,  he  thought  it  proper  that  no  fetters  should  be  placed  on 
the  power  to  make  commercial  regulations.  He  saiid  he  had  had  preju- 
dices against  the  Eastern  States  before  he  came  here,  but  would 
acknowledge  that  he  had  found  them  as  liberal  and  candid  as  any  men 
whatever. 

The  explanation  of  these  expressions  is  to  be  found  in  Madison's 
note  to  the  effect  that  an  **  understanding  ''  on  the  two  subjects  of 
navigation  and  slavery  had  taken  place*  between  the  two  sections  con- 
cerned. Possibly,  the  younger  Pinckney  was  not  aware  of  this  under- 
standing. The  subject  was  discussed  for  some  little  time.  Sherman 
thought  the  diversity  detailed  by  Charles  Pinckney  was  a  security  in 
that  it  would  render  it  difficult  to  obtain  a  majority;  but  Pinckney 
replied  that  the  two  great  divisions  of  northern  and  southern  interests 
were  still  left.  Butler  thought  the  concession  of  a  power  to  regulate 
commerce  would  be  an  enormous  one  for  his  section  to  make,  and  that 
the  interests  of  the  Southern  and  Eastern  States  were  *  *  as  different  as 
the  interests  of  Russia  and  Turkey.  * '  Mason  was  of  the  same  opinion, 
and  asked  whether  it  was  to  be  expected  that  the  Southern  States  would 
deliver  themselves,  bound  hand  and  foot,  to  the  Eastern  ones,  and 
enable  them  to  exclaim,  in  the  words  of  Cromwell  on  a  certain  occasion, 
—  '*  the  Lord  hath  delivered  them  into  our  hands.*'  Randolph  thought 
there  were  many  odious  features  in  the  Constitution  already,  and 
doubted  whether  he  could  agree  to  it.  Gorham,  on  the  other  hand, 
asked  what  interest  the  Eastern  States  could  have  to  join  the  govern- 
ment, if  it  is  to  be  so  fettered  as  to  be  unable  to  relieve  them.  Rutledge, 
Madison,  Spaight,  and  Gouverneur  Morris  argued  in  favor  of  granting 
the  power  to  regulate  commerce  and  against  Pinckney 's  motion,  and 
it  was  then  defeated  by  the  votes  of  seven  States  against  Maryland, 
Virginia,  North  Carolina,  and  Georgia,  and  the  report  of  the  committee 
for  striking  out  Section  6  requiring  two-thirds  of  each  house  to  pass  a 
navigation  act  was  agreed  to  new.  con. 

The  clauses  in  question  were  therefore  referred  to  the  Committee  on 
Style  in  the  following  form :  — 

''No  tax  or  duty  shall  be  laid  by  the  legislature  on  articles  exported  from  any 
state. 

*  £lliot>  V.  489,  and  see  also  Luther  Martin's  letter,  Elliot,  i.  378. 
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"  The  migration  or  importation  of  such  persons  as  the  several  states  now  existing 
shall  think  proper  to  admit  shall  not  be  prohibited  by  the  legislature  prior  to  the 
year  1808,  but  a  tax  or  duty  may  be  imposed  on  such  importation,  not  exceeding  ten 
dollars  for  each  person. 

*^  No  capitation  tax  shall  be  laid,  unless  in  proportion  to  the  census  hereinbefore 
directed  to  be  taken." 

The  committee  made  very  little  change  in  the  language  of  these 
provisions,  but  did  alter  the  succession  materially  and  reported  the 
matter  as  the  fifth,  first,  and  fourth  clauses  respectively  of  Section  9, 
Article  I.,  as  follows :  — 

''  The  migration  or  importation  of  such  i>ersons  as  the  several  states,  now  existing, 
shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  Congress  prior  to  the  year 
one  thousand  eight  hundred  and  eight;  but  a  tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  each  person. 

•  ■••••••••» 

'^  No  capitation  tax  shall  be  laid,  unless  in  proportion  to  the  census  herein  before 
directed  to  be  taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state." 


u 


But  the  members  were  not  yet  satisfied  upon  the  subject  of  naviga- 
tion acts,  and  on  September  15,  during  the  comparison  by  the  Conven- 
tion of  the  report  of  the  Committee  on  Style  with  the  articles  agreed  on. 
Mason  expressed  his  dissatisfaction  with  the  Constitution  upon  this 
subject.  He  did  this  during  the  discussion  of  the  fifth  article  relating 
to  amendments,  and  seems  to  have  made  his  motion  as  an  additional 
proviso  to  that  clause,  though  it  was  certainly  entirely  out  of  place 
there.  After  expressing  his  discontent  at  the  power  given  to  Congress 
by  a  bare  majority  to  pass  navigation  acts,  and  thereby  not  only 
enhance  the  freight  but  enable  a  few  rich  merchants  in  Philadelphia, 
New  York,  and  Boston  to  monopolize  the  staples  of  the  Southern  States 
and  reduce  their  value  maybe  fifty  per  cent.,  he  moved  a  further  proviso 
in  the  following  language :  — 

"  That  no  law  in  the  nature  of  a  navigation  act  be  passed  before  the  year  1808, 
without  the  consent  of  two- thirds  of  each  branch  of  the  legislature." 

The  motion  was  lost  by  three  ayes  to  seven  noes. 

On  September  13  the  clause  in  regard  to  importing  slavey  was 
amended  *  by  striking  out  the  word  **  several  *'  and  inserting  *'  any  of  ^' 
between  *  *  as  ' '  and  *  *  the  ' '  in  the  first  clause,  and  on  September  14, 
Bead  moved  to  amend  the  clause  in  regard  to  capitation  taxes  by 
inserting  the  words  '*  or  other  direct  tax  '*  after  the  word  '*  capita- 
tion; ''  he  feared  that  some  liberty  might  otherwise  be  taken  to  saddle 
the  States  with  a  readjustment,  by  this  rule,  of  past  requisitions  of 

*Elliot»  i.  311. 
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Congress :  his  amendment,  by  giving  another  cast  to  the  meaning,  would 
take  away  that  pretext.  Williamson  seconded  the  motion,  and  it  was 
agreed  to.  The  same  clause  was  also  amended  by  adding,  on  the 
motion  of  Mason,  the  words  **  or  enumeration  "  after  '*  census  '*  as 
explanatory  thereof. 


ARTICLE  i.,  SECTION  9,  CLAUSE  2. 

The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless  when 
in  Cases  of  Bebellion  or  Invasion  the  public  Safety  may  require  it. 

Charles  Pinckney's  speeches  *  show  that  his  draft  contained  some 
provision  for  the  writ  of  habeas  corpus,  and  on  August  20  he  introduced 
into  the  Convention  and  had  referred  to  the  Committee  of  Detail  a 
series  of  resolutions,  one  of  which  was  in  the  following  words :  — 

'*  The  privileges  and  benefit  of  the  writ  of  habeas  corptis  shall  be  enjoyed  in  this 
government  in  the  most  expeditious  and  ample  manner,  and  shall  not  be  suspended 
by  the  legislature,  except  upon  the  most  urgent  and  pressing  occasions,  and  for  a 
limited  time,  not  exceeding  months." 

And  before  any  report  had  been  made  upon  this  resolution,  the 
same  member  oil  August  28  again  urged  the  propriety  of  securing  the 
habeas  corpus  in  the  most  ample  manner,  and  moved  that  it  should  not 
be  suspended  but  on  the  most  urgent  occasions,  and  then  only  for  a 
limited  time  not  exceeding  twelve  months.     This  was  immediately  after 
a  vote  upon  the  clause  (Article  III.,  Section  2,  Clause  3)  providing  that 
criminal  trials  should  be  by  jury,  and  should  be  held  in  the  State  where 
the  crime  was  committed.     Butledge  was  in  favor  of  declaring  the 
habeas  corpus  inviolable,  and  did  not  conceive  that  a  suspension  could 
ever  be  necessary  at  the  same  time  through  all  the  States.     Wilson 
doubted  whether  in  any  case  a  suspension  could  be  necessary,  as  the 
discretion  now  exists  with  judges  in  most  important  cases  to  keep  in 
gaol  or  admit  to  bail.     Gouvemeur  Morris  moved  the  following  pro- 
vision upon  the  subject:  —  **  the  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  unless  where,  in  cases  of  rebellion  or  invasion, 
the  public  safety  may  require  it;  ^'  the  first  portion,  containing  an  abso- 
lute prohibition,  was  at  once  agreed  to  nem.  con,,  and  then  the  portion 
beginning  with  *  *  unless  ^  ^  was  agreed  to  by  seven  States  to  three.     The 
Committee  on  Style  made  merely  a  verbal  change,  and  then  reported 
as  follows :  — 

"  The  privilege  of  the  writ  of  habeas  corpus  shall  not  he  suspended,  unless  ^rhen, 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  require  it." 

*  Moore's  American  Eloquence,  i.  369. 
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ARTICLE  U  SECTION  9,  CLAUSE  3. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

This  clause  did  not  originate  until  quite  a  late  period  in  the  Con- 
tention. On  August  22  Gterry  and  McHenry  moved  to  insert  after  the 
second  section  of  the  seventh  article  the  words,  ^  ^  The  legislature  shall 
pass  no  bill  of  attainder,  nor  any  ex  post  facto  law.  ^ '  The  Convention 
had  already  approved,  in  Article  VII.,  Section  4  (see  Article  III.,  Sec- 
tion 3,  Clauses  1  and  2),  of  a  provision  that  attainders  of  treason  should 
not  work  corruption  of  blood  except  for  the  life  of  the  person  attainted, 
and  this  was  the  only  provision  touching  attainders  of  treason  in  the 
draft  of  the  Constitution  reported  by  the  Committee  of  Detail.  The 
first  part  of  this  motion  of  Gerry  and  McHenry  was  evidently  aimed  to 
prevent  entirely  legislative  attaints. 

It  seems  pretty  clear  that  the  language  of  the  second  portion  as  to 
ex  post  facto  laws  was  intended  by  Gerry  and  McHenry  and  under- 
stood by  a  good  many  members  to  prohibit  not  only -what  we  understand 
by  such  laws  to-day,  but  also  to  prohibit  laws  violating  contractual 
rights.  The  words  ex  post  facto  were  not  then  so  clearly  understood 
to  be  confined  to  criminal. cases;  and,  during  the  debate  upon  this  very 
subject,  members  used  expressions  showing  clearly  that  they  thought 
the  provision  included  civil  cases  and  violations  of  contracts.  During 
the  discussions  of  the  similar  limitation  on  the  States,  moreover 
(Article  I.,  Section  10,  Clause  1),  the  like  language  had  been  used  with 
an  evident  intent  that  it  should  apply  to  civil  cases;  and  as  late  as 
August  29  Dickinson  remarked  that  he  had  found,  on  examining  Black- 
stone 's  Commentaries,  that  the  term  ex  post  facto  was  confined  to  crim- 
inal cases,  that  it  would  not,  therefore,  restrain  the  States  from  retro- 
spective laws  in  civil  cases,  and  that  some  further  provision  would  be 
requisite.  This  seems  to  have  been  finally  accepted  by  the  Convention 
as  the  true  meaning  of  the  words. 

If  it  was  the  intention  of  some  members  by  the  use  of  the  term 
ex  post  facto  in  the  clause  now  under  consideration  to  extend  the  pro- 
hibition to  civil  cases,  it  is  another  illustration  how  strongly  they  were 
impressed  with  the  desire  to  prevent  those  violations  of  contractual 
rights  which  they  had  so  often  seen ;  and  some  of  the  ideas  thrown  out 
on  August  18  by  Charles  Pinckney,  and  Gerry,  and  Butledge,  and 
detailed  more  at  length  in  another  place  (Article  I.,  Section  10,  Clause 
1),  have  also  to  do  with  the  origin  of  the  present  clause. 

When  the  motion  of  Gerry  and  McHenry  was  considered  in  the  Con- 
vention on  August  22,  the  portion  as  to  bills  of  attainder  was  agreed  to 

171  Volume  Vni. 


THE  GROWTH  OF  THE  CONSTITUTION, 

nem.  con.;  but  Ellsworth  said  ^*  there  was  no  lawyer,  no  civilian,  who 
would  not  say  that  ex  post  facto  laws  were  void  of  themselves,'*  and 
Wilson  evidently  agreed  with  him,  and  objected  that  such  a  clause 
would  bring  reflections  on  the  Constitution  ^  *  and  proclaim  that  we  are 
ignorant  of  the  first  principles  of  legislation. ' '  To  these  arguments  it 
was  answered  that  experience  overruled  all  other  calculations,  and  that 
such  laws  had  been  passed  by  State,  legislatures  and  enforced.  The 
portion  as  to  ex  post  facto  laws  was  agreed  to  by  seven  votes  to  three. 

The  Convention  having  thus  approved  of  the  suggestion  of  Grerry 
and  McHenry  that  *  *  the  legislature  shall  pass  no  bill  of  attainder,  nor 
any  ex  post  facto  "  law,  the  Committee  on  Style  made  some  changes  of 
form,  and  reported  the  clause  as  follows :  — 

**  No  bill  of  attainder  shall  be  passed,  or  any  ex  post  facto  law.'' 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  Mason 
moved  to  strike  out  the  words  *  *  or  any  ex  post  facto  law :  "  he  did  not 
think  it  suflSciently  clear  that  the  prohibition  meant  by  this  phrase  was 
limited  to  cases  of  a  criminal  nature,  and  no  legislature  can  avoid  them 
in  civil  cases.  Gerry,  on  the  other  hand,  wanted  to  go  farther,  and 
extend  the  prohibition  to  civil  cases,  but  all  the  States  voted  no.  On 
the  same  day  the  clause  was  changed  *  to  read :  —  *  *  no  bill  of  attainder 
or  ex  post  facto  law  shall  be  passed. ' ' 


ARTICLE  I.,  SECTION  9,  CLAUSE  4. 

No  Capitation,  or  other  direct,  tax  shall  be  laid,  unless  in  Proportion  to  the 
Census  or  Enumeration  herein  before  directed  to  be  taken. 

This  clause  has  already  been  treated  of  under  Article  L,  Section  9, 
Clauses  1,  4,  and  5. 


ARTICLE  I.,  SECTION  9,  CLAUSE  5. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

This  clause  has  already  been  considered  under  Article  I.,  Section  9, 
Clauses  1,  4,  and  5. 

•  Elliot,  i.  311. 
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ARTICLE  i.,  SECTION  9,  CLAUSE  6. 

No  PiefeTenoe  shall  be  given  by  any  Regulation  of  Commerce  or  Bevenue  to 
the  Ports  of  one  State  over  those  of  another:  nor  shall  Vessels  bound  to,  or  from, 
one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 

This  clause  had  its  origin  in  two  proposals  made  in  the  Convention 
as  late  as  August  25.  On  that  day  Carroll  and  Luther  Martin 
expressed  their  apprehensions  that  under  the  power  to  regulate  trade 
the  general  legislature  might  make  requirements  favoring  particular 
ports,  and  moved  a  resolution  upon  the  subject,  which  was  referred 
nam.  con.  to  a  committee  of  one  from  each  State,  and  Langdon,  Gorham, 
Sherman,  Dajrton,  Fitzsimons,  Bead,  Carroll,  Mason,  Williamson, 
Butler,  and  Few  were  appointed.  The  resolution  in  question  was  as 
follows :  — 

''The  legislature  of  the  United  States  shall  not  oblige  vessels  belonging  to 
citizens  thereof,  or  to  foreigners,  to  enter  or  pay  duties  or  imposts  in  any  other 
state  than  in  that  to  which  they  may  be  bound,  or  to  clear  out  in  any  other  than  the 
state  in  which  their  cargoes  may  be  laden  on  board;  nor  shall  any  privilege  or 
immunity  be  granted  to  any  vessel  on  entering  or  clearing  out,  or  paying  duties  or 
imposts  in  one  state  in  preference  to  another." 

On  the  same  day  McHenry  and  Charles  Cotesworth  Pinckney  moved 
the  following  resolution,  which  was  at  once  referred  to  the  same  com- 
mittee :  — 

"  Should  it  be  judged  expedient  by  the  legislature  of  the  United  States,  that 
one  or  more  i)orts  for  collecting  duties  or  imposts,  other  than  those  ports  of  entrance 
and  clearance  already  established  by  the  respective  states,  should  be  established,  the 
legislature  of  the  United  States  shall  sig^nify  the  same  to  the  executives  of  the 
respective  states,  ascertaining  the  number  of  such  ports  judged  necessary,  to  be  laid 
by  the  said  executives  before  the  legislatures  of  the  states  at  their  next  session;  and 
the  legislature  of  the  United  States  shall  not  have  the  power  of  fixing  or  establishing 
the  particular  ports  for  collecting  duties  or  imposts  in  any  state,  except  the  legis- 
lature of  such  state  shall  neglect  to  fix  and  establish  the  same  during  their  first 
session  to  be  held  after  such  notification  by  the  legislature  of  the  United  States  to 
the  executive  of  such  state. 

**  All  duties,  imposts,  and  excises,  prohibitions  or  restraints,  laid  or  made  by  the 
legislature  of  the  United  States,  shall  be  uniform  and  equal  throughout  the  United 
States.'* 

On  August  28  Sherman  reported  from  the  committee  to  which  these 
resolutions  had  been  referred,  that  there  be  inserted  after  the  fourth 
dauRe  of  the  seventh  article :  *  — 

**Nor  shall  any  regulation  of  commerce  or  revenue  give  preference  to  the  ports 
of  one  State  over  those  of  another,  or  oblige  vessels  bound  to  or  from  any  State  to 
enter,  clear,  or  pay  duties,  in  another;  and  all  tonnage,  duties,  imposts,  and  excises, 
laid  by  the  legislature,  shall  be  uniform  throughout  the  United  States." 


•The  texts  of  Elliot  (i.  270;  v.  483)  read  action;  but  there  can  be  no  doubt  that  this  i:* 
an  error  for  airtiele;  see  v.  502. 
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The  report  was  not  taken  up  by  the  Convention  until  August  31, 
when  it  was  agreed  nem,  con,  to  insert  the  clause  prohibiting  prefer- 
ences after  Article  VII.,  Section  4.  On  the  clause  to  prevent  the 
requiring  of  vessels  bound  to  or  from  one  State  to  enter  or  clear  in 
another,  Madison  thought  it  would  be  inconvenient  not  to  be  able,  e.  g,j 
to  require  a  vessel  to  make  entry  in  the  Delaware  Eiver  below  Pennsyl- 
vania ;  but  Fitzsimons  thought  that  allowing  such  a  requirement  would 
result  in  still  greater  inconvenience.  Gorham  and.Langdon  agreed 
with  Madison,  and  spoke  of  the  situation  of  the  trade  of  Massachusetts 
and  of  the  case  of  Sandy  Hook.  McHenry  said  that  the  clause  would 
not  prevent  the  placing  of  an  oflScer  on  board  as  a  security  for  due 
entry,  etc.  Carroll  and  Jenifer  urged  the  clause  as  one  which  was  a 
very  tender  point  in  Maryland.  It  was  agreed  to  by  eight  States  to 
two,  and  the  last  clause  as  to  uniformity  was  then  agreed  to  nem.  con., 
after  the  word  ' '  tonnage  ' '  was  struck  out  as  being  comprehended  in 
**  duties.^' 

The  Committee  on  Style  does  not  seem  to  have  reported  this  clause 
at  all,  but  on  September  14,  during  the  comparison  by  the  Convention 
of  the  report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the 
part  of  it  having  relation  to  the  subject  under  consideration  here  was 
on  motion  inserted  in  this  portion  of  the  Constitution  as  an  amendment 
in  the  following  form :  — 

''No  preference  shall  be  given,  by  any  regulation  of  commerce  or  reveiiuey  to 
the  ports  of  one  state  over  those  of  another ;  nor  shall  vessels  bound  to  or  from  one 
state  be  obliged  to  enter,  clear,  or  pay  duties  in  another." 


ARTICLE  t.,  SECTION  9,  CLAUSE  7. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of  Appropria- 
tions made  by  Law;  and  a  regular  Statement  and  Account  of  the  Receipts  and 
Expenditures  of  all  public  Money  shall  be  published  from  time  to  time. 

The  first  portion  of  this  clause  was  transferred  to  this  part  of  the 
Constitution  by  the  Committee  on  Style  from  another  clause.  It  had 
a  long  and  varied  history  in  the  body,  and  originated  during  the 
struggle  over  the  subject  of  representation.  On  July  2,  after  the  defeat 
of  the  motion  that  each  State  should  have  an  equal  vote  in  the  Senate, 
and  when  the  Convention  was  consequently  nearly  ready  to  break  up, 
it  was  moved  by  Charles  Cotesworth  Pinckney  that  a  committee  be 
appointed  to  devise  some  compromise.  Gerry,  Ellsworth,  Yates, 
Paterson,  Franklin,  Bedford,  Mason,  Davy,  Rutledge,  and  Baldwin 
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were  appointed;  and  they  recommended  the  provisions  which  have 
already  been  considered  (Article  I.,  Section  2,  Clause  3).  These  estab- 
lished  equal  representation  in  the  Senate,  and  proportional  representa- 
tion in  the  House,  and  contained  the  provision  that  money-bills  should 
originate  in  the  House  and  not  be  amended  in  the  Senate ;  and  they  also 
contained  the  words,  '^  and  that  no  money  shall  be  drawn  from  the 
public  treasury,  but  in  pursuance  of  appropriations  to  be  originated  by 
the  first  branch. ' '  The  provision  as  to  money-bills  was  thought  of  the 
utmost  importance  by  Mason  and  Gerry  and  some  other  members ;  and 
it  is  Ukely  that  the  clause  as  to  drawing  money  from  the  treasury  was 
a  portion  of  this  same  contention  of  theirs.  The  whole  clause  was 
approved  by  the  Convention,  and  was  referred  to  the  Committee  of 
Detail,  who  reported  a  section  (Section  5  of  Article  IV.  of  the  draft  of 
August  6)  containing  the  provision  as  to  the  origin  of  money-bills,  and 
also  the  words,  **  no  money  shall  be  drawn  from  the  public  treasury 
but  in  pursuance  of  appropriations  that  shall  originate  in  the  House  of 
Representatives.^'  When  the  Convention  came,  however,  to  consider 
this  section,  the  whole  of  it  was  struck  out  after  a  short  discussion,* 
despite  the  objection  of  some  members,  who  argued  that  it  formed  a 
part  of  the  compromise  upon  the  subject  of  representation,  and  ought 
not  to  be  disturbed.  A  reconsideration  was  moved,  but  the  Convention 
adhered  to  its  former  decision  after  quite  a  long  discussion.f 

But  the  subject  was  renewed  at  a  later  stage  and  in  another  part  of 
the  Constitution  (Article  I.,  Section  7,  Clause  1).  The  twelfth  section 
of  Article  VI.  of  the  draft  of  August  6  provided  that '  ^  each  House  shall 
possess  the  right  of  originating  bills,  except  in  the  cases  before  men- 
tioned,'' the  exception  having  reference  to  the  special  provision  as  to 
money-bills ;  and,  when  this  clause  came  up  in  the  Convention  on  August 
15,  the  advocates  of  the  House 's  privileges  as  to  money-bills  urged  the 
point  again,  but  the  Convention  postponed  it  both  then  and  on  August 
21,  and  therefore  the  clause  as  to  eich  House  having  the  right  to 
originate  bills  went  to  the  Committee  on  Unfinished  Portions.  Doubt- 
less, the  members  who  favored  the  provision  as  to  money-bills  once 
more  renewed  their  contention  in  this  committee,  and  it  reported  on 
September  5,  reconmiending  a  very  material  change  in  the  purpose  of 
the  section,  and  proposing  a  clause  which  contained  the  language  as  to 
money-bills  in  a  modified  form,  and  also  contained  the  words,  **  no 
money  shall  be  drawn  from  the  treasury,  but  in  consequence  of  appro- 
priations made  by  law."  This  was  postponed  on  September  5,  and  on 
the  8th  an  alteration  was  made  as  to  money-bills,  and  then  the  whole 

•Elliot,  V.  394,  395,  t  I^d.,  v.  414-420. 
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clause  was  approved  by  nine  States  to  two.  The  Committee  on  Style, 
to  which  the  subject  then  went,  separated  that  portion  of  the  clause 
we  are  here  concerned  with  from  the  rest,  and  reported  it  as  the  clause 
and  article  now  under  consideration  in  the  following  words :  — 

*^  No  money  shall  be  drawn  from  the  treasury,  but  in  consequence  of  appropria- 
tions made  by  law." 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  upon,  Mason 
moved  a  clause  requiring  **  that  an  account  of  the  public  expenditures 
should  be  annually  published.'^  Gouverneur  Morris,  King,  and  Fitz- 
simons  opposed  it  as  impossible,  while  Madison  suggested  to  make  it 
read  **  from  time  to  time  '*  instead  of  '*  annually,*'  so  as  to  require 
frequent  publication,  but  leave  some  discretion.  The  Articles  of  Con- 
federation, he  said,  in  calling  for  half-yearly  publications,  required  too 
much,  and  the  consequence  was  that  the  practice  had  ceased  altogether. 
Wilson  and  Sherman  approved  the  clause  as  amended,  and  it  was  then 
added,  nem.  con.,  to  the  clause  now  under  discussion  in  the  following 
form:  — 

*^  And  a  regular  statement  and  account  of  the  receipts  and  expenditures  of  all 
public  money  shall  be  published  from  time  to  time." 


ARTICLE  I.,  SECTION  9,  CLAUSE  8. 

No  Title  of  Nobility  shall  be  granted  by  the  United  States:  And  no  Person 
holding  any  Office  of  Profit  or  Trust  under  them,  shall,  without  the  Consent  of  the 
Congress,  accept  of  any  present.  Emolument,  Office,  or  Title,  of  any  kind  whatever, 
from  any  King,  Prince,  or  foreign  State. 

The  first  portion  of  this  clause  seems  to  have  originated  entirely  in 
the  Committee  of  Detail.  There  is  nothing  in  regard  to  it  in  Randolph's 
draft,  but  the  committee  reported  the  following :  — 

"  Article  VII.,  Section  7.  The  United  States  shall  not  grant  any  title  of 
nobility." 

And  in  this  form  it  was  agreed  to  by  the  Convention  nem,  con.  as 
soon  as  it  came  up  on  August  23. 

On  the  same  day  Charles  Pinckney  moved  to  add  a  new  clause  after 
the  preceding,  as  follows,  and  this  was  agreed  to  at  once  nem.  con.:  — 

"  No  person  holding  any  office  of  trust  or  profit  under  the  United  States  shall, 
without  the  consent  of  the  legislature,  accept  of  any  present,  emolument,  office,  or 
title,  of  any  kind  whatever,  from  ?iny  king,  prince,  or  foreign  state." 
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The  Committee  on  Style  made  some  minor  changes  in  these  pro- 
visions, and  reported  them  as  follows :  — 

"  No  title  of  nobility  shall  be  granted  by  the  United  States. 

''  And  no  person  holding  any  office  of  profit  or  trust  under  them,  shall,  without 
the  consent  of  Congress,  accept  of  any  present,  emolument,  ofiSce,  or  title,  of  any  kind 
whatever,  from  any  king,  prince,  or  foreign  state." 


ARTICLE  U  SECTION  10,  CLAUSE  1. 

No  State  shall  enter  into' any  Treaty,  Alliance,  or  Confederation;  grant  Letters 
of  Marque  and  Reprisal;  coin  Money;  emit  Bills  of  Credit;  make  any  Thing  but 
gold  and  silver  Coin  a  Tender  in  Payment  of  Debts;  ...  or  grant  any  Title  of 
NobiHty. 

These  provisions  had  their  origin  mainly  in  the  Committee  of  Detail, 
though  Charles  Pinckney  's  speeches  *  seem  to  show  that  his  draft  pro- 
hibited the  States  from  emitting  hills  of  credit.  Randolph's  draft 
conferred  on  the  general  government  '*  the  exclusive  right  of  coining 
money/'  and  Rutledge  has  interlined,  **  no  State  to  be  permitted  to 
emit  in  future  paper  bills  of  credit  without  the  approval  of  the  National 
Legislature  nor  to  make  anything  but  specie  a  tender  in  payment  of 
debts."  The  committee  reported  this  prohibition  of  Rutledge  as  a 
part  of  the  thirteenth  article :  — '  *  No  State,  without  the  consent  of  the 
legislature  of  the  United  States,  shall  emit  bills  of  credit,  or  make  any- 
thing but  specie  a  tender  in  payment  of  debts :  "  and  they  also  reported 
certain  absolute  prohibitions  on  the  States  in  the  twelfth  article,  as 
follows :  — 

'*No  state  shall  coin  money;  nor  grant  letters  of  marque  and  reprisal;  nor 
enter  into  any  treaty,  alliance,  or  confederation;    nor  grant  any  title  of  nobility." 

When  this  twelfth  article  came  up  before  the  Convention  on  August 
28,  Wilson  and  Sherman  moved  to  insert  after  the  words  '*  coin 
money  "  the  words  *'  nor  emit  bills  of  credit,  nor  make  any  thing  but 
gold  and  silver  coin  a  tender  in  payment  of  debts."  Their  plan  was 
to  transfer  these  words  from  Article  XIII.  of  the  draft  of  August  6, 
where  the  acts  in  question  were  permissive  with  the  consent  of  the  legis- 
lature of  the  United  States  (see  Article  I.,  Section  10,  Clauses  2  and  3), 
to  this  article,  which  contained  absolute  prohibitions,  and  Sherman  said 
he  thought  this  a  favordble  moment  for  crushing  paper  money.  The 
portion  of  the  motion  intended  to  prohibit  absolutely  the  emitting  of 
bills  of  credit  by  the  States  was  agreed  to  by  eight  votes  to  one 


*  Moore's  American  Eloquence,  i.  367. 
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(Virginia),  and  the  balance  of  the  motion  in  regard  to  tender  was 
agreed  to  nem.  con. 

This  decision  of  the  Convention  was  doubtless  intended  as  an  exten- 
sion of  the  determination  to  prevent  the  evils  of  paper  money,  already 
manifested  by  striking  out  from  the  powers  of  Congress  the  power  to 
**  emit  bills  on  the  credit  of  the  United  States.''  The  whole  section  was 
approved  as  follows :  — 

'^No  state  shall  coin  money,  nor  emit  bills  of  credit,  nor  make  anything  but 
gold  and  silver  coin  a  tender  in  payment  of  debts;  nor  grant  letters  of  marque  and 
reprisal;  nor  enter  into  any  treaty,  alliance,  or  confederation;  nor  grant  any  title 
of  nobility." 

The  Committee  on  Style  reported  the  clause  as  follows :  — 

"  Section  10.  No  state  shall  coin  money,  nor  emit  bills  of  credit,  nor  make  any 
thing  but  gold  and  silver  coin  a  tender  in  payment  of  debts,  .  .  .  nor  grant  letters 
of  marque  and  reprisal;  nor  enter  into  any  treaty,  alliance,  or  confederation;  nor 
grant  any  title  of  nobility." 

On  September  14,  during  the  comparison  by  the  Convention  of  the 

« 

report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  clause 
as  reported  by  the  Committee  on  Style  was  altered  to  read  as  follows : — 

"No  state  shall  enter  into  any  treaty,  alliance,  or  confederation;  grant  letters 
of  marque  and  reprisal;  coin  money;  emit  bills  of  credit;  make  any  thing  but  gold 
and  silver  coin  a  tender  in  payment  of  debts;  ...  or  grant  any  title  of  nobility." 


ARTICLE  I.,  SECTION   10,  CLAUSE  1. 

[No  State  shall]  .  .  .  pass  any  Bill  of  Attainder,  ex  post  facto  Law^  or  Law 
impairing  the  Obligation  of  Contracts.  .  .  . 

The  provisions  here  concerned  arose  at  a  very  late  date  in  the 
Convention.  On  August  28,  immediately  after  they  had  agreed  to  an 
absolute  prohibition  on  the  States  to  emit  bills  of  credit  or  make  any- 
thing but  gold  and  silver  coin  a  tender  in  payment  of  debts  (Article  I., 
Section  10,  Clause  1,  ante),  King  moved  to  add  **  in  the  words  used  in 
the  ordinance  of  Congress  establishing  new  States,  a  prohibition  on  the 
States  to  interfere  in  private  contracts. ' '  He  referred,  of  course,  to  a 
provision  contained  in  the  well-known  Ordinance  of  1787  in  regard  to 
the  Northwestern  Territory,  which  provided  for  the  eventual  creation 
out  of  that  territory  of  five  States,  and  contained  the  following 
provision :  — 

''And  in  the  just  preservation  of  rights  and  property,  it  is  understood  and 
declared  that  no  law  ought  ever  to  be  made  or  have  force  in  that  territory  that  shall 
in  any  manner  interfere  with  or  affect  private  contracts  or  engagements,  bona  fidm 
and  without  fraud  previously  formed." 
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This  ordinance  had  passed  Congress  on  July  13^  and  was  printed  * 
in  a  Philadelphia  newspaper  of  July  25.  King  appears  to  have  taken 
an  interest  in  the  enactment  of  the  ordinance,  and  wrote*  Gerry, 
**  When  I  tell  you  the  history  of  this  ordinance,  you  shall  acknowledge 
that  I  have  some  merit  in  the  business ;  ' '  but  he  was  not  the  author  of 
the  special  provision  in  question.  Richard  Henry  Lee  and  Nathan 
Dane  both  claimed  to  have  originated  it,  but  Bancroft  f  seems  rather  to 
award  the  credit  to  Lee. 

The  motion  of  King,  as  well  as  the  provision  in  the  Ordinance  of 
1787,  was  undoubtedly  inspired  by  the  same  idea  which  was  so  deeply 
rooted  in  the  minds  of  all  our  leading  public  men  of  the  day  as  to  the 
absolute  necessity  of  guarding  against  violations  of  the  private  con- 
tractual rights  of  individuals,  as  well  as  of  the  public  faith  and  of 
treaties.  Repeatedly,  they  had  known  the  States  to  pass  stay-laws,  to 
claim  freedom  from  the  ante-Revolution  British  debts,  to  pass  paper 
tender  laws,  etc. ;  and  these  laws  had  often  made  trouble  in  other  coun- 
tries, so  that  Madison  said  %  ^  the  Convention  that  *  *  the  files  of  Con- 
gress contain  complaints  already  from  almost  every  nation  with  which 
treaties  have  been  formed. '  ^  The  treaty  of  peace  with  Great  Britain 
was  still  alleged  by  the  British  creditors  not  to  have  been  carried  out 
on  our  side,  and  the  British  still  held  on  to  some  of  our  posts.  I  think 
this  same  idea  had  had  an  influence  on  the  Convention  in  its  earlier 
treatment  of  the  provision  to  prohibit  Congress  from  passing  ex  post 
facto  laws,  as  has  been  considered  under  Article  I.,  Section  9,  Clause  3, 
and  numerous  references  §  were  made  in  the  proceedings  to  the  diflS- 
cnlties  experienced  from  the  violations  of  treaties  by  the  States ;  other 
proposals  in  the  same  general  direction  had,  moreover,  been  made  in 
the  Convention  earlier. 

Thus,  on  August  18  Charles  Pinckney  moved  the  following  ideas  as 
to  provisions  to  be  put  in  the  Constitution,  and  had  them  referred  to  the 
Committee  of  Detail :  —  *  *  to  secure  the  payment  of  the  public  debt ;  ' ' 
"  that  funds  which  shall  be  appropriated  for  the  payment  of  public 
creditors  shall  not,  during  the  time  of  such  appropriation,  be  diverted 
or  applied  to  any  other  purpose ;  '  ^  and  again,  ' '  to  secure  all  creditors, 
raider  the  new  Constitution,  from  a  violation  of  the  public  faith,  when 
pledged  by  the  authority  of  the  legislature.''  Still  other  ideas  in  the 
same  direction  are  to  be  found  in  the  suggestions  made  the  same  day  by 
Gerry  for  a  provision  in  favor  of  public  securities,  and  by  Rutledge, 


*  Justin  Winsor,  The  Westward  Movement,  p.  284. 
fHistonr  of  the  Constitution,  ii.  113. 
tK11iot,V.  207. 

I  Elliot,  V.  127,  171,  207,  546;  and  see  Randolph's  sixth  resolution,  ▼.  127,  and  Patenon's 
flfth  resolution,  y.  192. 
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'*  that  funds  appropriated  to  public  creditors  should  not  be  diverted  to 
other  purposes,"  both  of  which  were  referred  at  the  same  time  with 
Pinckney's  to  the  Committee  of  Detail.  That  committee  did  not  make 
any  report  upon  the  subject;  but  these  ideas  may  well  have  been 
concerned  in  leading  up  to  King's  motion,  though  the  latter  went 
undoubtedly  much  farther,  for  it  extended  to  all  cases  of  contracts 
between  parties,  and  was  not  confined  to  cases  of  debts  or  obligations 
of  the  States. 

The  proposal  of  King  was  considered  by  the  Convention  on  August 
28,  immediately  after  it  was  offered,  but  there  was  not  any  extended 
debate.     Gouverneur  Morris  thought  it  would  be  going  too  far,  and 
that  there  were  a  thousand  laws  relating  to  the  bringing  of  actions, 
limitations  of  actions,  etc.,  which  aflfect  contracts.      '*  The  judicial 
power  of  the  United  States,''  he  said,  **  will  be  a  protection  in  cases 
within  their  jurisdiction;  and  within  the  state  itself  a  majority  must 
rule,  whatever  may  be  the  mischief  done  among  themselves."     To  this 
Sherman  replied  by  asking,  **  Why,  then,  prohibit  bills  of  credit!" 
Wilson  and  Rutledge  favored  the  idea  of  King,  and  Madison  did  so 
too,  but  thought  that  a  negative  on  State  laws  alone  could  secure  the 
result  intended.     Mason  stated  his  general  concurrence  with  the  views 
expressed  by  Gouverneur  Morris,  and  asked  whether  it  could  be  proper 
to  tie  the  hands  of  the  States  from  making  provisions  in  such  cases  as 
the  limitations  of  actions.     Wilson  thought  the  answer  to  these  objec- 
tions was  that  only  retrospective  interferences  were  to  be  prohibited. 
Madison  thought  this  had  already  been  done  by  the  prohibition  of  ex 
post  facto  laws,  which  would  oblige  the  judges  to  declare  such  inter- 
ferences null  and  void.     Neither  he  nor  any  other  member  seems  to 
have  observed  that  the  prohibition  of  ex  post  facto  laws  thus  far  placed 
in  the  Constitution  was  applicable  only  to  the  powers  of  Congress,  and 
did  not  extend  to  the  States.     On  motion  of  Rutledge,  the  motion  of 
King  was  varied  to  read  apparently  as  follows,  and  was  then  agreed  to 
by  seven  States  to  three,  the  language  being  evidently  taken  from  the 
clause  already  agreed  to  prohibiting  Congress  from  the  like  acts :  — 
**  nor  pass  bills  of  attainder,  nor  ex  post  facto  laws."  * 

This  is  the  language  reported  in  the  Journal  of  the  Convention,  and 
the  evidence  is  that  it  was  the  actual  form,  for  on  August  29  Dickinson 
mentioned  to  the  House  that,  on  examining  Blackstone's  Commentaries, 
he  found  that  the  term  ex  post  facto  related  to  criminal  cases  only,  and 
that  some  further  provision  would  therefore  be  necessary  in  order  *  *  to 
restrain  the  States  from  retrospective  laws  in  civil  cases."      The 


•  Elliot,  i.  271 ;  v.  486. 
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Debates  as  reported  by  Madison,  however,  give  the  word  **  retro- 
spective ^'  in  lieu  of  ex  post  facto,  so  that  it  is  not  entirely  clear  which 
expression  was  contained  in  the  clause  when  it  was  referred  to  the 
Committee  on  Style.  The  evidence  undoubtedly  favors  ex  post  facto, 
in  which  case  it  would  seem  likely  that  ' '  retrospective  ' '  was  inserted 
by  Madison  in  the  Debates  after  Dickinson  had  used  the  word  in  his 
remark  about  Blackstone.  The  Committee  on  Style  reported  the  clause 
as  follows,  having  inserted  a  new  phrase  doubtless  to  meet  the  difficulty 
suggested  by  Dickinson :  — 

**  [No  state  shall  coin  money]  .  .  .  nor  pass  any  bill  of  attainder,  nor  ex  post 
facto  laws,  nor  laws  altering  or  impairing  the  obligation  of  contracts." 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Conunittee  on  Style  with  the  articles  agreed  on,  the  lan- 
guage was  changed  to  the  form  it  now  has  by  dropping  out  the  words 
**  altering  or/'  Gerry  then  made  some  observations  as  to  the  impor- 
tance of  the  public  faith  and  the  propriety  of  the  restraint  put  upon  the 
States  from  impairing  the  obligation  of  contracts,  and  urged  that  Con- 
gress ought  to  be  put  under  like  prohibitions.  He  made  a  motion  to 
that  effect,  but  was  not  seconded. 


ARTICLE  I.,  SECTION   10,  CLAUSE  2. 

No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts  or  Duties 
on  Imports  or  Exports,  except  what  may  be  absolutely  necessary  for  executing  it's 
inspection  Laws:  and  the  net  Produce  of  all  Duties  and  Imposts,  laid  by  any  State 
on  Imports  or  Exports,  shall  be  for  the  Use  of  the  Treasury  of  the  United  States; 
and  all  such  Laws  shall  be  subject  to  the  Revision  and  Controul  of  the  Congress. 

The  thirteenth  article  of  the  draft  of  August  6  as  reported  by  the 
Committee  of  Detail  specified  certain  things  which  should  not  be  done 
by  the  States  without  the  consent  of  Congress,  and  the  provisions  it 
contained  were  evidently  the  device  of  the  committee  to  carry  out  the 
general  spirit  of  the  resolutions  referred  to  them.  These  provisions 
grew  into  two  separate  sections  in  the  final  Constitution,  the  first  of 
which  is  alone  under  consideration  here.  Its  germ  is  to  be  found  in 
Randolph's  committee  draft,  where  Rutledge  interlined  the  words  **  No 
State  to  lay  a  duty  on  imports  "  under  the  legislative  power  of  regu- 
lating commerce;  and  it  is  contained  in  the  report  of  the  thirteenth 
article  by  the  committee  in  the  words,  '*  No  State,  without  the  consent 
of  the  legislature  of  the  United  States,  shall  .  .  .  lay  imposts  or 
duties  on  imports. ' ' 
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The  article  in  question  came  up  for  consideration  in  the  Convention 
on  August  28,  and  this  provision,  as  well  as  most  of  the  article,  was 
soon  agreed  to.  Madison  moved  to  transfer  it  to  the  clause  (see 
Article  I.,  Section  10,  Clause  1)  where  absolute  prohibitions  on  the 
States  are  inserted,  but  his  motion  was  lost.  During  the  discussions 
of  the  prohibition  against  the  taxation  of  exports  by  the  federal  govern- 
ment (Article  I.,  Section  9,  Clauses  1, 4,  and  5),  Langdon  had  remarked, 
on  August  21,  upon  the  fact  that  there  was  nothing  in  the  Constitution 
to  prevent  the  States  from  taxing  exports ;  and  now,  on  motion  of  King, 
the  prohibition  in  the  present  clause  against  the  States  laying  duties 
on  imports  was  extended  to  include  exports  also,  and  then,  on  motion 
of  Sherman,  there  were  added  after  the  word  '*  exports  "  the  words 
* '  nor  with  such  consent,  but  for  the  use  of  the  United  States. ' '  In  the 
short  discussion  of  this  amendment  Gouvemeur  Morris  urged  the 
necessity  of  it  so  as  to  prevent  the  Atlantic  States  from  endeavoring  to 
tax  the  Western  States  and  promote  their  own  interest  by  opposing  the 
navigation  of  the  Mississippi,  —  a  course  which,  he  said,  would  drive 
the  Western  people  into  the  arms  of  Great  Britain.  Clymer  thought 
the  encouragement  of  the  Western  States  suicidal  on  the  part  of  the 
old  ones. 

The  Committee  on  Style  reported  this  provision  as  follows :  — 

"  No  state  shall,  without  the  consent  of  Congress,  lay  imposts  or  duties  on 
imports  or  exports,  nor  with  such  consent,  but  to  the  use  of  the  treasury  of  the 
United  States." 

In  the  Convention,  on  September  12,  after  the  Committee  on  Style 
had  made  its  report,  but  in  the  shape  of  an  amendment  to  the  old  thir- 
teenth article  of  the  draft  of  August  6,  on  which  it  was  based,  Mason 
moved  to  reconsider  in  order  to  add  the  following  clause :  — 

^'provided,  nothing  herein  contained  shall  be  construed  to  restrain  any  state  from 
laying  duties  upon  exports  for  the  sole  purpose  of  defraying  the  charges  of  inspect- 
ing, packing,  storing,  and  indemnifying  the  losses  in  keeping  the  commodities  in  the 
care  of  public  officers,  before  exportation," 

Mason's  fear  was  that,  without  some  such  amendment,  the  restric- 
tions on  the  States  would  prevent  the  incidental  duties  necessary  for 
the  inspection  and  safe  keeping  of  the  produce  of  the  staple  States  and 
be  ruinous  to  them.  Madison  seconded  the  motion,  and  Gouvemeur 
Morris  saw  no  objection  to  it.  Dayton  thought  the  proviso  would 
enable  Pennsylvania  to  tax  New  Jersey  under  the  idea  of  inspection 
duties,  and  Gorham  and  Langdon  said  there  would  then  be  no  security 
for  the  States  exporting  through  other  States.  Dickinson  suggested 
that  this  difficulty  could  only  be  met  by  requiring  the  assent  of  Congress 
to  inspection  duties,  and  made  a  motion  to  this  effect.     The  next  day 
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(September  13)  Mason  renewed  his  proposition  in  the  following  form, 
and  it  was  carried  by  seven  to  three :  — 

^  Provided,  that  no  state  shall  be  restrained  from  imposing  the  usual  duties  on 
produce  exported  from  such  state,  for  the  sole  purpose  of  defraying  the  charges  of 
inspecting,  packing,  storing,  and  indemnifyicg  the  losses  on  such  produce  while  in  the 
custody  of  public  officers;  but  all  such  regulations  shall,  in  case  of  abuse,  be  subject 
to  the  revision  and  control  of  Congress." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  clause 
reported  by  that  committee  and  the  proviso  of  Mason  were  laid  aside 
in  favor  of  the  following  substitute :  — 

''No  state  shall,  without  the  consent  of  Ck>ngress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing  its  inspec- 
tion laws ;  and  the  net  produce  of  all  duties  and  imposts,  laid  by  any  state  on  imports 
or  exports,  shall  be  for  the  use  of  the  treasury  of  the  United  States;  and  all  such  laws 
shall  be  subject  to  the  revision  and  control  of  the  Congress." 

A  motion  being  made  to  strike  out  the  last  part  as  to  the  control  of 
Congress,  it  was  lost,  and  the  substitute  was  then  agreed  to,  with 
Virginia  only  in  the  negative. 


ARTICLE  I.,  SECTION  10,  CLAUSE  3. 

No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of  Tonnage,  keep 
Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any  Agreement  or  Compact  with 
another  State,  or  with  a  foreign  Power,  or  engage  in  War,  unless  actually  invaded, 
or  in  such  imminent  Danger  as  will  not  admit  of  delay. 

These  provisions,  like  the  preceding  ones,  originated  in  the  Com- 
mittee of  Detail,  and  are  to  be  found  in  the  main  in  the  thirteenth 
article  of  the  draft  of  August  6.  Randolph  inserted  in  his  draft  a 
legislative  power  **  to  regulate  the  force  permitted  to  be  kept  in  each 
State ; ' '  and  the  Committee  of  Detail  reported  the  whole  article  as 
follows,  some  portions  of  it  having  reference  to  other  parts  of  the  Con- 
stitution than  that  with  which  we  are  here  concerned :  — 

"Article  XIII.  No  state,  without  the  consent  of  the  legislature  of  the  United 
States,  shall  emit  hills  of  credit,  or  make  any  thing  but  specie  a  tender  in  payment 
of  debts;  nor  lay  imposts  or  duties  on  imports;  nor  keep  troops  or  ships  of  war  in 
time  of  peace;  nor  enter  into  any  agreement  or  compact  with  another  state,  or  with 
any  foreign  power;  nor  engage  in  any  war,  unless  it  shall  be  actually  invaded  by 
enemies,  or  the  danger  of  invasion  be  so  imminent  as  not  to  admit  of  a  delay  until 
the  legislature  of  the  United  States  can  be  consulted." 

When  this  article  came  up  in  the  Convention  on  Angust  28,  it  was 
soon  agreed  to  with  but  few  amendments ;  evidently  the  clause  as  to 
Mils  of  credit  and  tender  was  considered  as  removed  already  to  the 
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clause  (Article  I.,  Section  10,  Clause  1)  containing  absolute  pro- 
hibitions. The  portions  of  the  clause  with  which  we  are  here  concerned 
were  therefore  referred  to  the  Committee  on  Style  in  the  same  form 
in  which  they  had  been  reported  by  the  Conmiittee  of  Detail,  and  they 
reported  them  back  as  follows :  — 

"  No  state  shall,  without  the  consent  of  Congress,  .  .  .  nor  keep  troops  or  ships 
of  war  in  time  of  peace ;  nor  enter  into  any  agreement  or  compact  with  another  state, 
nor  with  any  foreign  power;  nor  engage  in  any  war,  unless  it  ^all  be  actually  invaded 
by  enemies,  or  the  danger  of  invasion  be  so  imminent  as  not  to  admit  of  delay  until 
the  Congress  can  be  consulted." 

When  this  came  up  for  final  consideration  by  the  Convention  on 
September  15,  McHenry  and  Carroll  moved  that  **  no  State  shall  be 
restrained  from  laying  duties  of  tonnage  for  the  purpose  of  clearing 
harbors  and  erecting  light-houses;  "  and  Mason  urged  the  situation 
of  the  Chesapeake,  which  particularly  required  expenses  of  this  sort. 
Gouvemeur  Morris  answered  that  the  States  are  not  restrained  from 
laying  tonnage,  as  the  Constitution  then  stood.  Madison  thought  that 
depended  upon  the  extent  of  the  power  ' '  to  regulate  commerce, ' '  which 
is  a  vague  term,  but  seems  to  exclude  this  power  of  the  States.  The 
States  could  at  least  certainly  be  restrained  by  treaty.  He  was  more 
and  more  convinced  that  the  regulation  of  commerce  was  indivisible, 
and  ought  to  be  under  one  authority.  Sherman  did  not  fear  a  con- 
current authority  upon  the  subject,  as  that  of  the  United  States  was  to 
control  in  case  of  interfering  regulations.  Langdon  insisted  that  the 
States  ought  to  have  nothing  to  do  with  the  matter.  The  motion  of 
McHenry  and  Carroll  was  then  modified  to  read  that  *'  no  State  shall 
lay  any  duty  on  tonnage  without  the  consent  of  Congress,^'  and  was 
carried  by  six  votes  to  four,  and  the  paragraph  was  then  remoulded 
and  passed  as  follows :  — 

"No  state  shall,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage, 
keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agreement  or  compact 
with  another  state,  or  with  a  foreign  power,  or  engage  in  war,  unless  actually  invaded, 
or  in  such  imminent  danger  as  will  not  admit  of  delay." 


ARTICLE  II.,  GENERALLY. 

Charles  Pinckney's  speeches*  show  that  his  plan  proposed  an 
executive  to  hold  office  for  seven  years  and  to  be  re-eligible,  but  it  does 
not  appear  how  he  was  to  be  chosen.  The  seventh  resolution  of  the 
Virginia  plan  was  as  follows :  — 


*  Moore's  American  Eloquence,  i.  364. 
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*'  Eeaolved,  that  a  national  executive  be  instituted ;  to  be  chosen  by  the  national 
legislature  for  the  term  of  ;    to  receive  punctually,  at  stated  times,  a  fixed 

compensation  for  the  services  rendered,  in  which  no  increase  or  diminution  shall  be 
made  so  as  to  afFect  the  magistracy  existing  at  the  time  of  increase  or  diminution; 
and  to  be  ineligible  a  second  time;  and  that,  besides  a  general  authority  to  execute 
the  national  laws,  it  ought  to  enjoy  the  executive  rights  vested  in  Congress  by  the 
Confederation." 

When  this  subject  was  taken  up  on  June  1,  Wilson  moved  to  amend 
the  first  clause  so  as  to  read  ^^  that  a  national  executive,  to  consist  of  a 
single  person,  be  instituted,''  but  Randolph  strenuously  opposed  an 
unity  of  the  executive,  which  he  considered  the  foetus  of  monarchy,  and 
the  next  day  he  explained  that  he  was  in  favor  of  three  members  of  the 
executive,  to  be  drawn  from  different  portions  of  the  country.  As 
members  seemed  unprepared  for  the  general  question,  Wilson's  amend- 
ment was  postponed  by  common  consent.  The  clause  ' '  that  a  national 
executive  be  instituted  "  was  agreed  to.  On  the  same  day  Madison 
moved  to  strike  out  so  much  of  the  clause  as  related  to  the  powers  of 
the  executive,  and  to  add  after  the  word  ' '  instituted  ' '  the  words  ' '  with 
power  to  carry  into  execution  the  national  laws ;  to  appoint  to  offices  in 
cases  not  otherwise  provided  for ;  and  to  execute  such  other  powers,  not 
legislative  or  judiciary  in  their  nature,  as  may  from  time  to  time  be 
delegated  by  the  national  legislature. ' '  On  motion  the  clauses  * '  with 
power  to  carry  into  execution  the  national  laws ;  to  appoint  to  offices  in 
cases  not  otherwise  provided  for  "  were  agreed  to,  but  the  balance  of 
the  amendment  was  defeated. 

On  the  same  day  the  blank  for  the  President's  term  of  office  was 
filled  up  with  seven  years,  some  members  having  favored  that  period 
and  some  three  years  with  an  ineligibility  after  some  terms. 

Upon  the  method  of  appointment  of  the  President,  Wilson  said  that 
he  was  almost  unwilling  to  declare  his  preference,  fearing  that  it  might 
appear  chimerical ;  but  in  theory,  at  least,  he  was  for  an  election  by  the 
people,  and  he  wished  to  derive  both  the  executive  and  the  legislature 
without  the  intervention  of  the  State  legislatures.  Mason  favored  this 
idea,  but  doubted  its  practicability :  he  hoped  Wilson  might  have  time 
to  digest  his  plan.  Rutledge  favored  a  choice  by  the  second  branch  of 
the  national  legislature.  The  next  day  (June  2)  Wilson  offered  the 
following  substitute  for  the  mode  proposed  in  the  Virginia  resolu- 
tions :  — 

"  That  the  states  be  divided  into  districts,  and  that  the  persons  qualified 

to  vote  in  each  district  for  members  of  the  first  branch  of  the  national  legislature 
elect  members  for  their  respective  districts  to  be  electors  of  the  executive 

magistracy ;  that  the  said  electors  of  the  executive  magistracy  meet  at  ,  and 

they  or  any  of  them  so  met,  shall  proceed  to  elect  by  ballot,  but  not  out  of 

their  own  body,  person  in  whom  the  executive  authority  of  the  national 

goveroment  shall  be  vested." 
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Wilson's  amendment  was  defeated,  and  the  words  of  Randolph's 
original  resolution  —  *  *  to  be  chosen  by  the  national  legislature  for  the 
term  of  seven  years, ' '  and  *  *  to  be  ineligible  a  second  time  ' '  —  were 
then  approved.  It  is  worthy  of  note  that  the  plan  of  electing  officers 
by  a  system  of  intermediate  electors  to  be  chosen  by  the  people,  which 
Wilson  had  thus  proposed  and  which  was  finally  adopted  for  the  Execu- 
tive, was  also  proposed  by  Gerry  on  June  6  as  a  method  of  choosing 
members  of  the  House  of  Representatives. 

Dickinson  moved  to  make  the  executive  removable  by  the  national 
legislature,  on  the  request  of  a  majority  of  the  legislatures  of  the 
States,  but  the  motion  was  supported  only  by  Delaware,  and  on  motion 
of  Williamson  and  Davy  the  words  ' '  and  to  be  removable  on  impeach- 
ment and  conviction  of  malpractice  or  neglect  of  duty  "  were  added. 
On  June  2  the  committee  took  up  again  the  question  whether  the  execu- 
tive should  consist  of  a  single  person  or  not.  Randolph  strenuously 
opposed  a  single  executive,  while  Rutledge,  Charles  Pinckney,  Butler, 
Wilson,  and  Gerry  supported  it,  and  it  was  carried  on  June  4. 

On  June  9  Gerry  moved  that  the  national  executive,  instead  of  being 
chosen  by  the  national  legislature,  *  *  should  be  elected  by  the  executives 
of  the  States,  whose  proportion  of  votes  should  be  the  same  with  that 
allowed  to  the  States  in  the  election  of  the  Senate.''  He  thought  the 
executives  would  choose  the  fittest  men,  and  argued  that,  as  the  first 
branch  of  the  legislature  was  to  be  chosen  by  the  people  of  the  States, 
and  the  second  by  the  legislatures,  the  analogy  would  be  preserved  by 
letting  the  executive  be  chosen  by  the  executives  of  the  States.  Ran- 
dolph urged  the  inexpediency  of  the  proposal,  and  it  was  at  once 
defeated  by  nine  noes,  Delaware  divided.  The  whole  clause  stood  at 
this  time  as  follows,  the  last  clause  as  to  salary  having  been  apparently 
inserted  suh  silentio  without  a  vote,  so  as  to  avoid  opposing  FrankUu, 
who  was  against  any  salary :  *  — 

"  Resolved,  That  a  national  executive  be  instituted,  to  consist  of  a  single  person; 
to  be  chosen  by  the  national  legislature,  for  the  term  of  seven  years:  with  power  to 
carry  into  execution  the  national  laws;  to  appoint  to  offices  in  cases  not  otherwise 
provided  for;  to  be  ineligible  a  second  time,  and  to  be  removable  on  impeachment  and 
conviction  of  malpractice  or  neglect  of  duty;  to  receive  a  fixed  compensation  for  the 
devotion  of  his  time  to  the  public  service,  to  be  paid  out  of  the  public  treasury." 

The  executive  came  up  on  July  17  before  the  House  itself,  and  was 
the  occasion  of  great  differences  of  opinion  and  of  very  varying 
decisions.  The  resolution,  as  quoted  above,  was  at  first  approved  by 
the  Convention  on  that  day,  with  the  exception  of  the  clauses  as  to  the 

length  of  the  term  and  as  to  the  ineligibility  for  a  second  term;  the 

^»^— ^— ^■'— ^^— ^— ^■^~~'^^^^™—»~~'^'™*~^"*"'^  ^.»^j^^^_^.^,^^^^^,^,^^^ 
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ineligibility  was  on  that  day  struck  out,  and  then  some  members  urged 
a  longer  term,  and  a  motion  was  made  for  a  tenure  during  good 
behavior.  On  the  19th  they  voted  for  a  six-year  term,  and  this  ques- 
tion, as  well  as  the  ineligibility,  was  discussed  for  several  days. 

The  appointment  by  the  legislature  also  met  with  considerable 
opposition,  and  was  at  one  time  defeated.  On  July  17  a  motion  to 
refer  the  election  **  to  the  citizens  of  the  United  States  "  was  lost,*  as 
was  also  the  suggestion  f  of  Luther  Martin  that  the  executive  *  *  be 
chosen  by  electors  to  be  appointed  by  the  several  legislatures  of  the 
individual  States. '  ^  But  on  the  19th,  when  the  subject  of  the  executive 
was  taken  up  again  after  a  postponement,  it  was  evident  that  the  plan 
of  electors  had  found  some  favor;  King,  Madison,  Paterson,  Gerry, 
and  Ellsworth,  all  expressed  their  approval  of  it,  some  thinking  they 
should  be  appointed  by  the  people  and  some  by  the  State  executives  or 
legislatures.  In  pursuance  of  the  idea,  Ellsworth  moved  that  such 
electors  should  be  appointed  by  the  State  legislatures  in  the  ratio  of  one 
for  every  State  not  containing  over  two  hundred  thousand  inhabitants, 
two  for  each  State  between  that  and  three  hundred  thousand,  and  three 
for  each  State  over  three  hundred  thousand.  The  next  day  (July  20) 
Qerry  moved  that  in  the  first  instance  twenty-five  electors  should  be 
allotted  to  the  States  in  proportions  which  he  specified,  and  his  motion 
passed.  They  then  passed  a  resolution  that  the  electors  should  not  be 
*'  members  of  the  national  legislature,  or  officers  of  the  Union,  or 
eligible  to  the  office  of  supreme  magistrate."  Williamson  moved  that 
in  future  elections  *'  the  number  of  electors  to  be  appointed  by  the 
several  States  shall  be  regulated  by  their  respective  numbers  of  repre- 
sentatives in  the  first  branch,"  but  the  motion  was  lost.  Finally,  in 
perfecting  the  system  of  electors,  it  was  resolved  that  they  should  be 
paid  out  of  the  national  treasury. 

They  had  thus  decided  on  a  pretty  complete  system  for  the  election 
of  an  executive  by  electors  to  be  appointed  by  the  legislatures  of  the 
States,  but  several  days  later,  when  they  were  nearly  ready  to  refer  all 
their  resolutions  to  the  Committee  of  Detail,  it  was  moved  %  to  recon- 
sider the  subject,  and  the  whole  method  of  selecting  the  executive  was 
altered,  and  after  a  debate  of  three  days  (July  24  to  July  26)  that 
reported  by  the  committee  of  the  whole  was  readopted.  Houston  was 
the  mover  of  this  reconsideration,  and  urged  the  inconvenience  and 
expense  of  drawing  together  electors  for  the  single  purpose  of  choosing 
the  chief  magistrate.  On  this  question  members  were  still  very  much 
at  sea,  and  grope(Lfiround  for  some  satisfactory  method  of  selection. 

•EUiot,  ▼.  322-324.  flWd..  v.  324.  J  Ibid.,  ▼.  867. 
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The  difficulties  of  every  mode  proposed  were  admitted,  and  the  chief 
difference  was  as  to  which  was  the  least  bad.  Wilson,  who  was  most 
strongly  against  the  election  by  the  legislature, ,  moved  *  at  one  time 
that  a  small  number  of  the  legislature  should  be  drawn  by  lot  and 
should  then  make  the  election,  and  other  proposals  were  made  but  were 
rejected.  Finally,  the  clause  was  passed  f  in  this  shape  by  six  to 
three :  — 

"  That  a  national  executive  be  instituted,  to  consist  of  a  single  person,  to  be  chosen 
by  the  national  legislature  for  the  term  of  seven  years,  to  be  ineligible  a  second  time, 
with  power  to  carry  into  execution  the  national  laws,  to  appoint  to  offices  in  cases  not 
otherwise  provided  for,  to  be  removable  on  impeachment  and  conviction  of  malpractice 
or  neglect  of  duty,  to  receive  a  fixed  compensation  for  the  devotion  oi  his  time  to  the 
public  service,  to  be  paid  out  of  the  national  treasury." 

With  this  were  also  referred  to  the  Committee  of  Detail,  though 
without  any  approval  by  the  Convention,  the  resolutions  introduced  by 
Paterson,  the  fourth  of  which  provided  as  follows  on  the  subject  of  the 
executive :  — 

"  Besolved,  That  the  United  States  in  Congress  be  authorized  to  elect  a  federal 
executive,  to  consist  of  persons;  to  continue  in  office  for  the  term  of 

years;  to  receive  punctually,  at  stated  times,  a  fixed  compensation  for  their  services, 
in  which  no  increase  nor  diminution  shall  be  made  so  as  to  affect  the  persons  compos- 
ing the  executive  at  the  time  of  such  increase  or  diminution;  to  be  paid  out  of  the 
federal  treasury ;  to  be  incapable  of  holding  any  other  office  or  appointment  during  their 
time  of  service,  and  for  years  thereafter;  to  be  ineligible  a  second  time,  and 

removable  by  Congress,  on  application  by  a  majority  of  the  executives  of  the  several 
states:  that  the  executive,  besides  their  general  authority  to  execute  the  federal  acts, 
ought  to  appoint  all  federal  officers  not  otherwise  provided  for,  and  to  direct  all  mili- 
tary operations ;  —  provided,  that  none  of  the  persons  comx)Osing  the  federal  executive 
shflJl,  on  any  occasion,  take  command  of  any  troops,  so  as  personally  to  conduct  any 
military  enterprise,  as  general,  or  in  any  other  capacity." 


ARTICLE  II.,  SECTION  1,  CLAUSES  1-4. 

The  executive  Power  shall  be  vested  in  a  President  of  the  United  States  of  America. 
He  shall  hold  his  Office  during  the  Term  of  four  Years,  and,  together  with  the  Vice 
President,  chosen  for  the  same  Term,  be  elected,  as  follows 

Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof  may  direct, 
a  Number  of  Electors,  equal  to  tho  whole  Number  of  Senators  and  Representatives  to 
which  the  State  may  be  entitled  in  the  Congress:  but  no  Senator  or  Representative, 
or  Person  holding  an  Office  of  Trust  or  Profit  under  the  United  States,  shall  be  ap- 
pointed an  Elector. 

The  electors  shall  meet  in  their  respective  States,  and  vote  by  ballot  for  two  persons, 
of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same  State  with  themselves. 
And  they  shall  make  a  list  of  all  the  persons  voted  for,  and  of  tlie  niunber  of  votes  for 

•Elliot,  V.  362.  tibid.,  v.  369,  370. 
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each;  which  list  they  shall  eign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
GoTemment  of  the  United  States,  directed  to  the  President  of  the  Senate.  The  Presi- 
dent of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Representatives, 
open  all  the  certificates,  and  the  votes  shall  then  be  counted.  The  person  having  the 
greatest  number  of  votes  shall  be  the  President,  if  such  number  be  a  majority  of  the 
whole  number  of  electors  appointed;  and  if  there  be  more  than  one  who  have  such 
majority,  and  have  an  equal  number  of  votes,  then  the  House  of  Kepresentatives  shall 
immediately  chuse  by  ballot  one  of  them  for  President;  and  if  no  person  have  a 
majority,  then  from  the  ^^e  highest  on  the  list  the  said  House  shall  in  like  manner 
chuse  the  President.  But  in  chusing  the  President,  the  votes  shall  be  taken  by  States, 
the  representation  from  each  State  having  one  vote;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two-thirds  of  the  States,  and  a  majority  of  all 
the  States  shall  be  necessary  to  a  choice.  In  every  case,  after  the  choice  of  the  Presi- 
dent, the  person  having  the  greatest  number  of  votes  of  the  electors  shall  be  the  Vice 
President.  But  if  there  should  remain  two  or  more  who  have  equal  votes,  the  Senate 
shall  chuse  from  them  by  ballot  the  Vice  President. 

The  Congress  may  determine  the  Time  of  chusing  the  Electors,  and  the  Day  on 
which  they  shall  give  their  Votes ;  which  Day  shall  be  the  same  throughout  the  United 
States. 

The  growth  of  the  provisions  as  to  the  executive  down  to  the  refer- 
ence to  the  Committee  of  Detail  has  been  already  given  under  the  head 
of  "Article  II.,  Generally.'*  In  regard  to  the  work  of  that  committee, 
Randolph's  draft  affords  but  little  aid  in  regard  to  this  portion  of  the 
executive,  but  it  is  worthy  of  note  that  Rutledge  wrote  on  the  margin 
as  his  style,  **  Governor  of  the  United  People  and  States  of  America;  " 
and  Wilson's  much  later  draft  in  the  committee  also  at  first  called  him 
**  Governor,"  but  this  is  cancelled  and  '^  President  "  interlined.  The 
committee  reported  the  following  as  the  first  section  of  the  article 
upon  the  executive :  — 

"  Article  X.,  Section  1.  The  executive  power  of  the  United  States  shall  be  vested 
in  a  single  person.  His  style  shall  be, '  The  President  of  the  United  States  of  America,' 
and  his  title  shall  be, '  His  Excellency.'  He  shall  be  elected  by  ballot  by  the  legislature. 
He  shall  hold  his  office  during  the  term  of  seven  years ;  but  shall  not  be  elected  a  second 
time." 

This  clause  was  somewhat  debated  in  the  Convention  on  August  24, 
and  the  first  portions,  as  to  vesting  the  executive  power  in  a  single 
person  and  as  to  his  style  and  title,  were  at  once  agreed  to  nem.  con., 
but  great  variety  of  opinion  was  shown  on  almost  every  other  point. 
Rutledge  moved  to  insert  *'  joint ''  before  '*  ballot,"  and  the  motion 
was  carried,  despite  Sherman's  objection  that  it  would  deprive  the 
States  of  the  negative  intended  to  be  conferred  upon  them  by  the  con- 
stitution of  the  Senate.  Carroll  and  Wilson  moved  to  strike  out  *  *  the 
legislature  "  as  the  body  to  elect  the  President,  and  to  insert  **  the 
people,"  but  the  motion  was  lost  by  nine  noes  to  two  ayes.  Dayton 
moved  to  insert  after  *  *  by  ballot  by  the  legislature  ' '  the  words  ^  *  each 
State  having  one  vote,"  but  this  motion  was  also  lost.  A  motion  by 
Charles  Pinckney  was  carried  to  insert  after  *  ^  legislature  ' '  the  words 
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'^  to  which  election  a  majority  of  the  votes  of  the  members  present  shall 
be  required. ' ' 

Gouvemeur  Morris  expressed  himself  as  opposed  to  the  plan  of 
election  by  the  legislature,  and  dwelt  on  the  danger  of  cabal  and 
intrigue.  He  moved  that  he  *  *  shall  be  chosen  by  electors  to  be  chosen 
by  the  people  of  the  several  States,"  but  his  motion  was  defeated  by 
six  noes  to  five  ayes,  as  was  also,  soon  after,  by  an  evenly  divided  vote, 
a  motion  that  he  should  be  **  chosen  by  electors."  The  subject  was 
then  postponed,  and  was  not  taken  up  again,  so  it  went  to  the  Com- 
mittee on  Unfinished  Portions.  Gouvemeur  Morris  was  a  member  of 
this  committee,  and  it  made  an  entire  change  in  the  mode  of  electing 
the  President,  and  reported  as  follows  on  September  4 :  — 

"4.  After  the  word  'excellency/  in  the  Ist  section,  10th  article,  to  be  inserted: 
*he  shall  hold  his  office  during  the  term  of  four  years,  and,  together  with  the  Vice- 
President  chosen  for  the  same  term,  be  elected  in  the  following  manner,  viz.:  Each 
state  shall  appoint,  in  such  manner  as  its  legislature  may  direct,  a  number  of  electors 
equal  to  the  whole  number  of  senators  and  members  of  the  House  of  Representatives 
to  which  the  state  may  be  entitled  in  the  legislature.  The  electors  shall  meet  in  their 
respective  states,  and  vote  by  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be 
an  inhabitant  of  the  same  state  with  themselves;  and  they  shall  make  a  list  of  all  the 
persons  voted  for,  and  of  the  number  of  votes  for  each,  which  list  they  shall  sign  and 
certify,  and  transmit,  sealed,  to  the  seat  of  the  general  government,  directed  to  the 
president  of  the  Senate.  The  president  of  the  Senate  shall,  in  that  house,  open  all 
the  certificates,  and  the  votes  shall  be  then  and  there  counted.  The  person  having  the 
greatest  number  of  votes  shall  be  the  President,  if  such  number  be  a  majority  of 
that  of  the  electors ;  and  if  there  be  more  than  one  who  have  such  a  majority,  and  have 
an  equal  number  of  votes,  then  the  Senate  shall  immediately  choose  by  ballot  one  of 
them  for  President;  but  if  no  person  have  a  majority,  then,  from  the  five  highest  on 
the  list,  the  Senate  shall  choose,  by  ballot,  the  President;  and  in  every  case,  after  the 
choice  of  the  President,  the  person  having  the  greatest  number  of  votes  shall  be  Vice- 
President;  but  if  there  should  remain  two  or  more  who  have  equal  votes,  the  Senate 
shall  choose  from  them  the  Vice-President.  The  legislature  may  determine  the  time  of 
choosing  and  assembling  the  electors,  and  the  manner  of  certifying  and  transmitting 
their  votes." 

This  subject  was  taken  up  on  the  same  day  the  report  was  made, 
and  Randolph  and  Charles  Pinckney  asked  for  an  explanation  of  the 
reasons  for  changing  the  mode  of  electing  the  President.  Gouvemeur 
Morris  in  reply  detailed  them  as  follows:  —  (1)  the  danger  of  intrigue 
and  corruption  under  the  other  mode,  (2)  the  inconvenience  of  the 
ineligibility  necessitated  by  it,  (3)  the  difficulty  of  establishing  a  proper 
court  of  impeachments,  (4)  the  fact  that  nobody  had  been  satisfied  with 
the  other  mode,  (5)  the  fact  that  many  even  wanted  an  immediate  choice 
by  the  people,  (6)  the  indispensable  need  of  making  the  executive  inde- 
pendent of  the  legislature.  Mason  thought  the  plan  an  improvement, 
particularly  in  that  it  removed  the  danger  of  cabal  and  corruption ;  but 
he  thought  it  liable  to  the  strong  objection  that  nineteen  times  out  of 
twenty  the  President  would  be  chosen  by  the  Senate.     This  objection 
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was  also  emphasized  by  other  members.  Wilson  thought  the  plan  now 
proposed  a  great  improvement,  and  said  the  subject  was  the  most 
difficult  one  they  had  to  decide :  he  had  never  made  up  an  opinion  on  it 
entirely  to  his  satisfaction.  He  suggested,  however,  that  it  might  be 
better  to  refer  the  eventual  appointment  to  the  legislature  rather  than 
to  the  Senate.  Randolph  also  preferred  that  method,  and  asked  why 
the  eventual  election  was  referred  to  the  Senate  instead  of  to  the  legis- 
lature. Gouvemeur  Morris  replied  that  the  reason  was  because  fewer 
could  then  maintain  to  the  President  that  he  owed  his  appointment  to 
them. 

The  subject  was  then  postponed,  but  taken  up  again  the  next  day 
(September  5)  and  September  6.  Charles  Pinckney  renewed  his  oppo- 
sition, and  Butledge  moved  to  reinstate  the  plan  for  election  by  the 
legislature ;  but  the  change  in  sentiment  was  clearly  shown  by  the  vote 
of  eight  noes  to  two  ayes  upon  this  proposition.  A  good  deal  of  gen- 
eral discussion  was  then  held.  Wilson  said  that,  upon  carefully  weigh- 
ing the  report,  he  was  forced  to  the  conclusion  that  it  had  a  strong 
tendency  to  aristocracy:  the  President  would  not  be  the  man  of  the 
people,  as  he  ought  to  be,  but  the  minion  of  the  Senate.  He  could  not 
agree  to  it  as  it  stood,  though  it  contained  some  valuable  improvements. 
Hamilton  said  he  had  been  restrained  from  entering  into  the  discus- 
sions by  his  dislike  of  the  scheme  of  government  in  general,  but  he  liked 
the  new  plan  of  electing  the  President  better  than  the  old  one. 

Bandolph  had  the  day  before  asked  why  the  eventual  election  of  the 
President  was  referred  to  the  Senate  instead  of  the  legislature,  and 
now  (September  5)  Wilson  made  a  motion  to  strike  out  *'  Senate  '*  and 
insert '  *  legislature. ' '  Dickinson  also  was  in  favor  of  this,  but  it  was 
lost  by  seven  noes  to  three  ayes.  Gerry  suggested  that  the  eventual 
election  should  be  by  six  senators  and  seven  representatives,  chosen  by 
joint  ballot  of  both  houses,  but  no  motion  to  this  effect  was  made.  He 
later  proposed  (September  6)  to  pro\dde  that,  if  a  President  should 
not  at  the  end  of  his  term  be  re-elected  by  a  majority  of  the  electors  and 
no  other  candidate  should  have  a  majority,  the  eventual  election  should 
be  by  the  legislature.  This,  he  said,  would  relieve  the  President  from 
his  particular  dependence  on  the  Senate  for  his  continuance  in  office. 
King  and  Gouvemeur  Morris  favored  this  proposal,  but  it  did  not  reach 
a  vote,  and  by  a  vote  of  seven  ayes  (noes  not  counted)  the  Convention 
approved*  the  provision  referring  the  eventual  appointment  of  the 
President  to  the  Senate. 

In  the  discussion  of  this  point  Sherman  had  said  f  that,  if  the  legis- 
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lature  were  to  have  the  eventual  appointment  instead  of  the  Senate,  it 
ought  to  vote  by  States,  so  as  to  favor  the  small  States  in  return  for 
the  advantage  the  ]arge  States  would  have  in  nominating  the  candi- 
dates ;  and  Williamson  now  suggested  that  the  eventual  choice  be  made 
by  the  legislature  voting  by  States  and  not  per  capita,  instead  of  by 
the  Senate.  Sherman  then  suggested  the  House  of  Representatives  as 
preferable  to  the  legislature,  and  moved  accordingly  to  insert  in  lieu  of 
**  the  Senate  shall  immediately  choose,^'  etc.,  the  following:  —  *'  The 
House  of  Representatives  shall  immediately  choose  by  ballot  one  of 
them  for  President,  the  members  from  each  State  having  one  vote.'' 
Mason  expressed  his  approval  of  this,  as  lessening  the  aristocratic 
influence  of  the  Senate,  and  it  was  almost  immediately  agreed  to. 
Madison  objected  that  as  a  majority  of  the  members  of  the  House  would 
constitute  a  quorum,  the  result  might  be  that  the  President  would  be 
elected  by  two  States,  Virginia  and  Pennsylvania;  and  then,  on  motion 
of  King,  there  were  added  the  words,  **  But  a  quorum  for  this  purpose 
shall  consist  of  a  member  or  members  from  two-thirds  of  the  States." 
But  the  Convention  disagreed  to  the  latter  portion  of  King's  motion, 
**  and  also  a  majority  of  the  whole  number  of  the  House  of  Repre- 
sentatives." 

Mason  wanted*  to  strike  out  **  five  "  and  insert  ''  three  "  as  the 
number  of  the  highest  candidates  to  be  selected  from,  and  Spaight  and 
Rutledge  wanted  to  make  it  thirteen,  but  the  Convention  adhered  to 
*'  five. "  On  motion  of  King  and  Gerry,  the  following  was  inserted  on 
September  6  in  the  clause  as  to  electors:  —  **  But  no  person  shall  be 
appointed  an  elector  who  is  a  member  of  the  legislature  of  the  United 
States,  or  who  holds  any  oflSce  of  profit  or  trust  under  the  United 
States." 

Spaight  and  Williamson  moved  f  to  make  the  President's  term  seven 
years,  and,  on  the  defeat  of  this,  six  years,  but  the  Convention  adhered 
to  four.  Some  other  verbal  amendments  were  made,  and  the  whole 
then  read  as  follows :  — 

**  The  executive  power  of  the  United  States  shall  be  vested  in  a  sing^le  person.  His 
style  shall  be  '  The  President  of  the  United  States/  and  his  title  shall  be  '  His  Ex- 
cellency.' 

*'  He  shall  hold  the  ofBce  during  the  term  of  four  years;  and,  together  with  the 
Vice-President,  chosen  for  the  same  term,  be  elected  in  the  following  manner :  — 

*^  Each  state  shall  appoint,  in  such  manner  as  its  legislature  may  direct,  a  number 
of  electors  equal  to  the  whole  number  of  senators  and  members  of  the  House  of  Repre- 
sentatives to  which  the  state  may  be  entitled  in  the  legislature. 

*'  But  no  person  shall  be  appointed  an  elector  who  is  a  member  of  the  legrislature 
of  the  United  States,  or  who  holds  any  office  of  profit  or  trust  under  the  United  States. 

**  The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  two  per- 
sons, of  whom  one,  at  least,  shall  not  be  an  inhabitant  of  the  same  state  with  themselves  : 
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and  they  ahaU  make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of  votes  for 
each,  which  list  they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
general  government,  directed  to  the  president  of  the  Senate. 

^  The  president  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of 
BflpresentativeSy  open  all  the  certificates,  and  the  votes  shall  then  be  counted. 

'^  The  person  having  the  greatest  number  of  votes  shall  be  the  President  (if  such 
number  be  a  majority  of  the  whole  number  of  the  electors  appointed) ;  and  if  there  be 
more  than  one  who  have  such  majority,  and  have  an  equal  number  of  votes,  then  the 
House  of  Representatives  shall  immediately  choose  by  ballot  one  of  them  for  President ; 
the  representation  from  each  state  having  one  vote.  But  if  no  person  have  a  majority, 
then,  from  the  five  highest  on  the  list,  the  House  of  Representatives  shall,  in  like 
manner,  choose  by  ballot  the  President.  In  the  choice  of  a  President,  by  the  House 
of  Representatives,  a  quorum  shall  consist  of  a  member  or  members  from  two- thirds  of 
the  states;  and  in  every  case,  after  the  choice  of  the  President,  the  person  having  the 
greatest  number  of  votes  of  the  electors  shall  be  the  Vice-President.  But  if  there  should 
remain  two  or  more  who  have  equal  votes,  the  Senate  shall  choose  from  them  the  Vice- 
President. 

'^  The  legislature  may  determine  the  time  of  choosing  the  electors,  and  of  their 
giving  their  votes,  and  the  manner  of  certifying  and  transmitting  their  votes.  But  the 
election  shall  be  on  the  same  day  throughout  the  United  States." 

Cterry  called  attention  *  to  the  fact  that,  as  the  provision  stood,  five 
individuals  might  possibly  be  competent  to  an  election,  as  two-thirds  of 
the  States  is  a  qnomm  for  this  purpose,  and  five  is  a  majority  of  two- 
thirds  of  the  existing  number  of  States;  he  moved  an  amendment 
requiring  that  in  elections  by  the  House  no  State  should  vote  by  less 
than  three  members,  and  where  a  State  had  less  than  three  representa- 
tives the  number  should  be  made  up  by  its  Senators,  and  also  requiring 
the  concurrence  of  a  majority  of  the  States  to  a  choice.  Read  referred 
to  the  danger  in  the  first  part  of  Gerry's  amendment  of  depriving  a 
State  with  one  member  only  of  any  vote  at  all  in  the  election,  if  a  mem- 
ber should  be  sick,  and  Madison  suggested  another  objection,  —  that 
the  representatives  of  a  minority  of  the  people  might  reverse  the  choice 
of  a  majority  of  the  States  and  of  the  people.  He  wished  some  cure 
for  this  might  be  devised.  None  appears  to  have  been  suggested,  and 
Gerry  withdrew  the  first  part  of  his  motion,  and  the  second  part  was 
agreed  to  nem.  con,  in  the  following  words,  ''  and  a  concurrence  of  a 
majority  of  all  the  States  shall  be  necessary  to  make  such  choice,"  to 
follow  the  words,  '*  a  member  or  members  from  two-thirds  of  the 
States." 

In  the  form  quoted  above,  with  the  addition  of  this  amendment,  the 
matter  went  to  the  Committee  on  Style ;  they  changed  the  arrangement, 
omitted  some  minor  portions,  and  reported  as  follows :  — 

"  Article  II.,  Section  1.  The  executive  power  shall  be  vested  in  a  President  of  the 
United  States  of  America.  He  shall  hold  his  office  during  the  temi  of  four  years,  and, 
together  with  the  Vice-President,  chosen  for  the  same  term,  be  elected  in  the  following 
manner :  — 
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**  Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof  maj  dixeet»  a 
number  of  electors  equal  to  the  whole  number  of  senators  and  representatives  to  whidi 
the  state  may  be  entitled  in  Congress;  but  no  senator  or  representative  shall  be  ap« 
pointed  an  elector,  nor  any  person  holding  an  oifice  of  trust  or  profit  under  the  United 
States. 

"  The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  two 
persons,  of  whom  one,  at  least,  shall  not  be  an  inhabitant  of  the  same  state  with  them- 
selves. And  they  shall  make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of 
votes  for  each ;  which  list  they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of 
the  general  government,  directed  to  the  president  of  the  Senate.  The  president  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Bepresentatives,  open  aQ  the 
certificates ;  and  the  votes  shall  then  be  counted.  The  person  having  the  greatest  num- 
ber of  votes  shall  be  the  President,  if  such  number  be  a  majority  of  the  whole  number 
of  electors  apx)ointed;  and  if  there  be  more  than  one  who  have  such  majority,  and 
have  an  equal  number  of  votes,  then  the  House  of  Bepresentatives  shall  immediately 
choose  by  ballot  one  of  them  for  President;  and  if  no  person  have  a  majority,  then 
from  the  five  highest  on  the  list  the  said  house  shall,  in  like  manner,  choose  the  Presi- 
dent. But  in  choosing  the  President,  the  votes  shall  be  taken  by  states,  and  not  per 
capita,  the  representation  from  each  state  having  one  vote.  A  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two-tiiirds  of  the  states;  and  a  ma- 
jority of  all  the  states  shaU  be  necessary  to  a  choice.  In  every  case,  after  the  choice 
of  the  President  by  the  representatives,  the  person  having  the  greatest  number  of  votes 
of  the  electors  shall  be  the  Vice-President.  But  if  there  should  remain  two  or  more 
who  have  equal  votes,  the  Senate  shall  choose  from  them,  by  ballot,  the  Vice-President. 

^'  The  Congress  may  determine  the  time  of  choosing  the  electors,  and  the  time  in 
which  they  shall  give  their  votes;  but  the  election  shall  be  on  the  same  day  throughout 
the  United  States." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  follow- 
ing amendments  were  made :  —  the  first  clause  was  amended  •  by  insert- 
ing *  *  as  follows  *  *  in  place  of  *  *  in  the  following  manner. ' '  The  second 
clause  was  amended  f  by  transferring  the  words  '  ^  shall  be  appointed 
an  elector  ^'  to  the  end  of  the  clause,  and  substituting  **  or  *'  for  **  nor." 
The  third  clause  was  amended:]:  by  striking  out  as  superfluous  the 
words  **  and  not  per  capita;  *'  and  the  words  '*  by  the  representatives  ** 
near  the  end  of  the  same  claui^e  were  struck  out  as  improper.  The 
fourth  clause  was  amended  §  by  striking  out  the  words  '^  time  in  "  and 
inserting  **  day  on,'*  and  by  striking  out  the  words  "  but  the  election 
shall  be  on  the  same  day,"  and  inserting  ^'  which  day  shall  be  the 
same/' 


ARTICLE   lU  SECTION    1,  CLAUSE  5. 

No  person  except  a  natural  bom  Citizen,  or  a  Citizen  of  the  United  States,  at  the 
time  of  the  Adoption  of  this  Constitution,  shall  be  eligible  to  the  Office  of  President; 
neither  shall  any  Person  be  eligible  to  that  office  who  shall  not  have  attained  to  the  Age 
of  thirty  five  Years,  and  been  fourteen  Years  a  Resident  within  the  United  StateSi 

"^ Elliot,  i.  314.  flbid.,  i.  314.  {Ibid.,  i.  314;  v.  660.  flbid.,  L  814. 
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The  question  of  qualifications  for  the  officers  of  the  intended  govern- 
ment was  one  upon  which  members  differed  widely.  On  June  26  Mason 
had  suggested  a  property  qualification  for  Senators,  and  on  July  26, 
shortly  before  the  final  reference  of  the  resolutions  of  the  Convention 
^to  the  Committee  of  Detail,  he  had  moved  an  elaborate  resolution  upon 
the  subject,  directing  the  Committee  of  Detail  to  receive  a  clause 
requiring  landed  property  qualifications  for  all  the  chief  officers  of  the 
United  States;  and  this  was  approved,  and  became  the  twenty-third 
resolution  of  the  Convention,  after  the  word  *^  landed  '*  was  struck 
out.  The  Committee  of  Detail,  however,  merely  reported  a  clause 
(Article  VI.,  Section  2)  authorizing  the  legislature  to  provide  property 
qualifications  for  the  members  of  each  House,  and  did  not  insert  any 
clause  upon  the  qualifications  of  the  President. 

On  August  20  Gerry  introduced  and  had  referred  to  the  Committee 
of  Detail  a  resolution  instructing  them  ^'  to  report  qualifications  for 
the  President  of  the  United  States : ' '  and  on  August  22  that  committee 
reported,  recommending  to  add  at  the  end  of  the  first  section,  tenth 
article,  the  words  **  he  shall  be  of  the  age  of  thirty-five  years,  and  a 
citizen  of  the  United  States,  and  shall  have  been  an  inhabitant  thereof 
for  twenty-one  years. '  *  This  does  not  seem  to  have  been  acted  upon, 
80  it  went  to  the  Committee  on  Unfinished  Portions,  and  in  their  report 
of  September  4,*  in  which  was  first  suggested  the  plan  of  election  of 
the  President  in  the  main  adopted,  they  reported  the  following  clause 
upon  the  subject  of  the  President's  qualifications:  possibly  the  excep- 
tion in  favor  of  citizens  at  the  time  of  the  Constitution's  adoption  from 
the  general  requirement  of  being  natural-bom  was  due  to  some  extent 
to  Wilson's  remark  (Article  I.,  Section  3,  Clauses  1-3),  during  the  dis- 
cussion of  qualifications  for  Senators,  that  a  provision  proposed  would 
put  him  in  the  curious  position  of  aiding  to  draw  a  Constitution,  and 
yet  being  incapable  of  holding  office  under  it :  — 

**  No  person  except  a  natural-bom  citizen,  or  a  citizen  of  the  United  States  at  the 
time  of  the  adoption  of  this  Constitution,  shall  be  eligrible  to  the  office  of  President; 
nor  ahall  any  person  be  elected  to  that  office  who'  shaU  be  under  the  age  of  thirty-'five 
years,  and  who  has  not  been,  in  the  whole,  at  least  fourteen  years  a  resident  within  the 
United  States." 

When  the  above  clause  came  up  in  the  Convention  on  September  7, 
it  was  at  once  agreed  to  nem.  con.  without  debate ;  and  the  Committee 
on  Style  reported  it  back  to  the  Convention  as  follows :  — 

^  No  person  except  a  natural-bom  citizen,  or  a  citizen  of  the  United  States  at  the 
time  of  the  adoption  of  this  Constitution,  sliall  be  eli^ble  to  the  office  of  President; 
neither  shall  any  person  be  eligible  to  that  office  who  shall  not  have  attained  to  the  age 
of  thir^-five  years,  and  been  fourteen  years  a  resident  within  the  United  States.'' 
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ARTICLE  lU  SECTION   1,  CLAUSE  6. 

In  Case  of  the  Bemoval  of  the  President  from  Office,  or  of  his  Death,  Resignation 
or  Inability  to  discharge  the  Powers  and  Duties  of  the  said  Office,  the  Same  shall 
devolve  on  the  Vice  President,  and  the  Congress  may  by  Law  provide  for  the  Case  of 
Kemoval,  Death,  Kesignation  or  Inability,  both  of  the  President  and  Vice  President, 
declaring  what  Officer  shall  then  act  as  President,  and  such  Officer  shall  act  accordingly, 
until  the  Disability  be  removed,  or  a  President  shall  be  elected. 

Randolph's  draft  for  use  in  the  Committee  of  Detail  contains  a 
marginal  interlineation  by  Rutledge,  —  **  The  President  of  the  Senate 
to  succeed  to  the  Executive  in  case  of  vacancy  until  the  meeting  of  the 
legislature,"  —  and  the  provision  was  reported  by  the  conunittee  as 
follows :  — 

"  Article  X.,  Section  2.  ...  In  case  of  his  removal,  as  aforesaid,  death,  resigna- 
tion, or  disability  to  discharge  the  powers  and  duties  of  his  office,  the  President  of  the 
Senate  shall  exercise  those  powers  and  duties  until  another  President  of  the  United 
States  be  chosen,  or  until  the  disability  of  the  President  be  removed.'^ 

When  this  clause  was  considered  on  August  27,  Gouvemeur  Morris 
objected  to  the  president  of  the  Senate  being  the  provisional  successor 
of  the  President,  and  suggested  the  chief  justice,  and  Madison  thought 
the  provision  might  lead  to  the  Senate's  retarding  the  appointment  of 
a  President.  Williamson  suggested  that  the  legislature  ought  to  have 
power  to  provide  for  occasional  successors,  and  the  clause  was  then 
postponed  on  his  motion.  It  was  not  further  acted  on  by  the  Conven- 
tion, so  it  went  to  the  Committee  on  Unfinished  Portions ;  and  on  Sep- 
tember 4,  at  the  same  time  they  suggested  the  plan  of  election  of  the 
President,  which  was  adopted,  they  reported  the  above  clause  in  the 
following  form :  — 

'' .  .  .  and,  in  case  of  his  removal  as  aforesaid,  death,  absence,  resignation,  or 
inability  to  discharge  the  powers  or  duties  of  his  office,  the  Vice-President  shall  exer- 
cise those  powers  and  duties  until  another  President  be  chosen,  or  until  the  inability  of 
the  President  be  removed." 

On  September  7,  during  the  consideration  by  the  Convention  of  the 
method  of  appointing  the  Executive,  Randolph  moved  to  add  the  follow- 
ing clause  to  it :  —  *  *  The  legislature  may  declare  by  law  what  officer  of 
the  United  States  shall  act  as  President,  in  case  of  the  death,  resigna- 
tion, or  disability  of  the  President  and  Vice-President ;  and  such  officer 
shall  act  accordingly  until  the  time  of  electing  a  President  shall  arrive." 
But  Madison  observed  that  this,  as  worded,  would  prevent  a  filling  of 
the  vacancy  by  an  intermediato  election  of  a  President,  and  moved  to 
substitute  **  until  such  disability  be  removed,  or  a  President  shall  be 
elected."  Randolph's  motion,  as  amended  by  Madison,  was  approved, 
OBid  the  Committee  on  Style  reported  the  provision  as  follows :  — 
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"  In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resignation^. 
or  inability  to  discharge  the  powers  and  duties  of  the  said  office,  the  same  shall  de- 
volve on  the  Vice-President;  and  the  Congress  may  by  law  provide  for  the  case  of 
removal,  death,  resignation,  or  inability,  both  of  the  President  and  Vice-President, 
declaring  what  officer  shall  then  act  as  President;  and  such  officer  shall  act. accordingly, 
until  the  disability  be  removed,  or  the  period  for  choosing  another  President  arrive." 

The  committee  had  materially  changed  the  provision  suggested  by 
Madison  and  intended  to  authorize  an  intermediate  election  of  a  Presi- 
dent; and,  consequently,  on  September  15,  during  the  comparison  by  the 
Convention  of  the  report  of  the  Committee  on  Style  with  the  articles 
agreed  on,  Madison's  alteration  was  again  inserted  by  substituting  the 
words  **  or  a  President  be  elected  "  for  the  words  '*  or  the  period  for 
choosing  another  President  arrive. ' ' 


ARTICLE  II.,  SECTION  1,  CLAUSES  7  AND  8. 

The  President  shall,  at  stated  Times,  receive  for  his  Services,  a  Compensation, 
which  shall  neither  be  encreased  nor  diminished  during  the  Period  for  which  he  shall 
have  been  elected,  and  he  shall  not  receive  within  that  Period  any  other  Emolument 
from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  Execution  of  his  OfBce,  he  shall  take  the  following  Oath  or 
Affirmation :  —  "I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the 
Office  of  President  of  the  United  States,  and  will  to  the  best  of  my  Ability,  preserve, 
protect  and  defend  the  Constitution  of  the  United  States." 

It  has  been  shown  that  the  resolution  in  regard  to  the  Executive, 
which  was  referred  to  the  Committee  of  Detail,  contained  a  provision 
that  he  should  ^*  receive  a  fixed  compensation  for  the  devotion  of  his 
time  to  the  public  service,  to  be  paid  out  of  the  public  treasury :  ' '  and 
another  of  the  resolutions  provided  that  the  Executive,  as  well  as  other 
officers,  *^  ought  to  be  bound  by  oath  to  support  the  Articles  of  Union." 
Randolph's  draft  does  not  contain  anything  of  interest  in  carrying  out 
these  provisions  except  a  marginal  memorandum  by  Rutledge  as  to  the 
salary :  — '  *  No  increase  or  decrease  during  the  term  of  service  of  the 
Executive."  This  was  adopted  by  the  committee,  and  the  following 
reported  as  a  part  of  the  second  section  of  Article  X. :  — 

"...  He  shall,  at  stated  times,  receive  for  his  services  a  compensation,  which  shall 
neither  be  increased  nor  diminished  during  his  continuance  in  office.  Before  he  shall 
enter  on  the  duties  of  his  department,  he  shall  take  the  following  oath  or  affirmation, 
'  I, ,  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of  Presi- 
dent of  the  United  States  of  America.'  .  .  ." 

When  these  provisions  came  up  for  consideration  on  August  27,  the 
oath  to  be  required  of  the  Executive  was  enlarged,  on  motion  of  Mason 
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and  Madison,  by  adding,  ''  and  will,  to  the  best  of  my  judgment  and 
power,  preserve,  protect,  and  defend,  the  Constitution  of  the  United 
States :  ' '  and  the  clause  with  this  amendment  was  referred  to  the  Com- 
ndttee  on  Style.     They  reported  it  as  follows :  — 

"  The  President  shall,  at  stated  times,  receive  a  fixed  compensation  for  his  services, 
which  shall  neither  be  increased  nor  diminished  during  the  period  for  which  he  shall 
have  been  elected. 

'^  Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  following  oath 
or  affirmation :  — 

"  '  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of  Presi- 
dent of  the  United  States,  and  will,  to  the  best  of  my  judgment  and  power,  preserve, 
protect,  and  defend  the  Constitution  of  the  United  States.' " 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Conunittee  on  Style  with  the  articles  agreed  on,  the 
seventh  clause  was  amended  *  by  inserting  the  words  ^ '  receive  for  his 
services  a  compensation  ' '  in  lieu  of  ^ '  receive  a  fixed  compensation  for 
his  services, ' '  and  the  following  words  were,  on  motion  of  Butledge  and 
Franklin,  added,t  by  a  vote  of  seven  to  four,  at  the  end :  —  * '  and  he 
shall  not  receive,  within  that  period,  any  other  emolument  from  the 
United  States  or  any  of  them.  * '  This  provision,  it  is  to  be  observed,  is 
to  some  extent  similar  to  one  contained  in  the  series  of  resolutions 
introduced  into  the  Convention  on  August  20  by  Charles  Pinckney  in 
the  following  words :  —  *  *  No  person  holding  the  office  of  President  of 
the  United  States  .  .  .  shall  be  capable  of  holding  at  the  same  time, 
any  other  office  of  trust  or  emolument  under  the  United  States,  or  an 
individual  State. '  *  This  had  been  referred  to  the  Conunittee  of  Detail, 
but  had  not  been  incorporated  by  them  into  the  Constitution  they 
reported. 

On  the  same  day  the  eighth  clause  was  amended  :|:  by  inserting 
' *  abilities  * '  for  * '  judgment ''  in  the  oath  to  be  taken  by  the  President : 
but  this  seems  to  have  been  interpreted  as  cancelling  ^ '  judgment, ' '  and 
inserting  **  ability  '*  for  **  power." 


^^ 


ARTICLE   II.,   SECTION  2,  CLAUSE   1. 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy  of  the  United 
States,  and  of  the  Militia  of  the  several  States,  when  called  into*  the  actual  Service  of 
the  United  States;  .  .  .  and  he  shall  have  Power  to  ^ant  Reprieves  and  Pardons  for 
Offences  against  the  United  States,  except  in  Cases  of  Impeachment 

•Elliot,  i.  314.  flhid.,  i.  313;  v.  649.  {Ihid.,  L  814. 
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Charles  Pinckney  's  speeches  *  show  that  his  draft  provided  that  the 
Executive  should  be  commander-in-chief  of  the  land  and  naval  forces'; 
and  the  New  Jersey  plan  provided  in  its  fourth  resolution  that  the 
Executive,  to  consist  of  more  than  one  person,  ought  **  to  direct  all 
miUtary  operations:  —  provided  that  none  of  the  persons  composing 
the  federal  execufive  shall,  on  any  occasion,  take  command  of  any 
troops,  so  as  personally  to  conduct  any  military  enterprise,  as  general, 
or  in  any  other  capacity. ' '  The  resolutions  adopted  by  the  Convention 
and  referred  to  the  Committee  of  Detail  did  not,  however,  contain  any- 
thing upon  the  subject:  but  Bandolph  wrote  in  his  draft,  immediately 
after  the  power  to  carry  into  execution  the  national  laws,  quite  elabo- 
rate provisions  as  to  the  federal  executive's  control  of  the  State  militia. 
These  were,  however,  cancelled  later,  and  Rutledge  wrote  on  the  margin 
instead  of  them :  —  *  *  to  be  commander-in-chief  of  the  land  and  naval 
forces  of  the  Union  and  of  the  militia  of  the  several  States. ' '  Rutledge 
also  interlined,  at  the  end  of  the  powers  of  the  executive,  *  *  The  power 
of  pardoning  vested  in  the  Executive :  his  pardon  shall  jiot  however  be 
pleadable  to  an  impeachment."  In  the  report  of  the  committee  these 
suggestions  were  adopted,  and  formed  part  of  the  second  section  of  the 
tenth  article,  as  follows :  — 

*'  .  .  .  He  shall  have  power  to  grant  reprieves  and  pardons,  but  his  pardon  shall 
not  be  pleadable  in  bar  of  an  impeachment.  He  shall  be  commander-in-chief  of  the 
anny  and  navy  of  the  United  States,  and  of  the  militia  of  the  several  States.  .  .  ." 

On  August  25,  the  words  ''  except  in  cases  of  impeachment  "  were 
inserted  after  **  pardons,**  and  the  words  **  but  his  pardon  shall  not  be 
pleadable  in  bar  of  an  impeachment  "  were  disapproved;  and  on 
August  27  the  clause  giving  the  executive  the  command  of  the  militia 
of  the  several  States  was  amended  on  motion  of  Sherman  by  adding  the 
words  *  *  when  called  into  the  actual  service  of  the  United  States.  *  *  The 
Committee  on  Style  reported  the  clause  as  follows :  — 

"  Section  2.  The  President  shall  be  commander-in-chief  of  the  army  and  navy 
of  the  United  States,  and  of  the  militia  of  the  several  states,  when  called  into  the 
actual  service  of  the  United  States. 

''  .  .  .  And  he  shall  have  power  to  grant  reprieves  and  pardons  for  offences  against 
^  United  States,  except  in  cases  of  impeachment." 

The  committee  had  apparently  not  approved  of  the  proposal  con- 
tained in  a  motion  which  was  made  by  Randolph  on  September  10 
relating  to  pardons  in  treason,  and  referred  to  them,  but  no  record  of 
which  has  been  preserved.  On  September  15,  however,  during  the 
comparison  by  the  Convention  of  the  report  of  the  Committee  on  Style 

*  Moore's  American  Eloquence,  i.  364. 
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with  the  articles  agreed  on,  Randolph  probably  made  the  same  pro- 
posal; he  moved  to  amend  the  first  clause  of  the  second  section  of 
Article  II.  so  as  to  except  cases  of  treason  from  the  President's  power 
of  pardon ;  the  President  himself  might  be  guilty,  and  the  traitors  might 
be  his  own  instruments.  Mason  supported  the  motion,  but  Gouvemeur 
Morris  would  prefer  that  there  should  be  no  pardon  for  treason  rather 
than  let  the  power  devolve  on  the  legislature.  Wilson  thought  the 
power  should  remain  with  the  President,  and  remarked  that  he  could 
be  impeached,  if  guilty.  King  suggested  to  join  the  Senate  with  the 
President  in  pardoning,  and  Madison  approved  of  this.  No  such 
motion  was,  however,  made,  and  Randolph's  motion  was  lost  by  two 
votes  to  eight. 


ARTICLE   II.,   SECTION   2,   CLAUSE   1. 

[The  President  shall]  ...  he  may  require  the  Opinion,  in  writing,  of  the  prin- 
cipal Officer  in  each  of  the  executive  Departments,  upon  any  Subject  relating  to  the 
Duties  of  their  respective  Offices,  .  .  . 

This  clause  grew  out  of  the  efforts  of  some  members  to  establish  a 
cabinet  for  the  President.  Charles  Pinckney  '  speeches  *  show  that  his 
draft  provided  that  the  executive  should  have  the  right  to  consider  the 
principals  of  the  departments  of  foreign  affairs,  of  war,  of  the  treasury, 
and  of  the  admiralty,  his  cabinet ;  and  at  an  early  stage  of  the  proceed- 
ings, on  June  1,  Gerry  stated  that  he  was  in  favor  of  annexing  a  coxmcil 
to  the  executive.  There  'was,  however,  nothing  upon  the  subject  in  the 
resolutions  referred  to  the  Committee  of  Detail,  nor  does  either  Ran- 
dolph's committee  draft  or  the  draft  they  reported  to  the  Convention 
on  August  6  contain  any  provision  in  regard  to  a  cabinet  or  council. 
On  August  18,  however,  Ellsworth  observed  that  no  council  had  yet 
been  provided  for  the  President,  and  said  that  he  thought  there  ought 
to  be  one ;  he  suggested  that  it  should  be  composed  of  the  president  of 
the  Senate,  the  chief  justice,  and  the  ministers  of  foreign  and  domestic 
affairs,  war,  finance,  and  marine.  They  should  only  advise  the  Presi- 
dent, he  thought,  and  not  conclude  him.  Charles  Pinckney  wanted  the 
proposition  to  lie  over,  as  Gouverneur  Morris  had  given  notice  of  a 
like  proposal ;  his  own  idea  was  that  the  President  should  be  authorized 
to  call  for  advice  or  not,  as  he  pleased.  An  able  council  would  thwart 
him,  while  he  would  shelter  himself  under  the  sanction  of  a  weak  one. 
Gerry  was  opposed  to  letting  the  heads  of  departments  have  anything 
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to  do  with  legislation,  as  they  will  be  fully  taken  up  with  other  matters ; 
he  mentioned  in  particular  the  chief  justice.  Dickinson  thought  that 
the  great  appointments  should  be  made  by  the  legislature,  and  that  they 
could  then  be  properly  consulted  by  the  executive.  The  subject  then 
lay  over  by  general  consent. 

On  August  20,  Gouvemeur  Morris  introduced  and  had  referred  to 
the  Committee  of  Detail  his  plan ;  he  proposed  a  council  of  state,  to  con- 
sist of  the  chief  justice  and  the  secretaries  of  domestic  affairs,  of  com- 
merce and  finance,  of  foreign  affairs,  of  war,  of  the  marine,  and  of 
state ;  and  he  provided  that  the  President  might  submit  any  matter  to 
this  council  for  their  discussion,  but  should  *'  in  all  cases  exercise  his 
own  judgment,  and  either  conform  to  such  opinions  or  not,  as  he  may 
think  proper. ' '  On  August  22  this  committee  reported,  recommending 
to  insert  the  following  after  the  second  section  as  a  third  section :  — 

"  The  President  of  the  United  States  shall  have  a  privy  council,  which  shall  con- 
art  of  the  president  of  the  Senate,  the  speaker  of  the  House  of  Representatives,  the 
chief  justice  of  the  Supreme  Court,  and  the  principal  officer  in  the  respective  depart- 
ments of  foreign  affairs,  domestic  affairs,  war,  marine,  and  finance,  as  such  depart- 
ments of  office  shall  from  time  to  time  be  established ;  whose  duty  it  shall  be  to  advise 
him  in  matters,  respecting  the  execution  of  his  office,  which  he  shall  think  proper  to  lay 
before  them ;  but  their  advice  shall  not  conclude  him,  nor  affect  his  responsibility  for 
the  measures  which  he  shall  adopt/' 

This  clause  does  not  seem  to  have  been  considered  by  the  Conven- 
tion, and  the  matter  went,  therefore,  to  the  Committee  on  Unfinished 
Portions,  which  reported  on  September  4  in  part  as  follows  upon  the 
powers  of  the  President :  — 

^  After  the  words  ^  into  the  service  of  the  United  States,'  in  the  2d  section  lOth 
article,  add,  '  and  may  require  the  opinion  in  writing  of  the  principal  officer  in  each 
of  the  executive  departments,  upon  any  subject  relating  to  the  duties  of  their  respective 
offices,' " 

When  this  clause  came  up  in  the  Convention,  on  September  7,  Mason 
objected  strongly  to  the  rejection  of  a  council  for  the  President,  and 
said  **  the  grand  seignor  himself  had  his  divan:  "  and  he  moved  the 
following,  which  he  had  suggested  in  debate  earlier  the  same  day:  — 

^  That  it  be  an  instruction  to  the  committee  of  the  states  to  prepare  a  clause  or 
clauses  for  establishing  an  executive  council,  as  a  council  of  state  for  the  President 
of  the  United  States ;  to  consist  of  six  members,  two  of  which  from  the  Eastern,  two 
from  the  Middle,  and  two  from  the  Southern  States ;  with  a  rotation  and  duration  of 
office  similar  to  those  of  the  Senate;  such  council  to  be  appointed  by  the  legislature,  or 
by  the  Senate." 

Franklin  and  Madison  were  in  favor  of  the  motion,  and  Wilson  and 
Dickinson  were  in  favor  of  some  sort  of  council.  Gouvemeur  Morris 
was  against  it,  and  explained  that  the  committee  had  considered  the 
question,  but  thought  that  it  would  merely  result  in  the  President's 
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acquiring  their  protection  for  his  wrong  measures.  Mason's  motion 
was  lost  by  eight  States  to  three^  and  the  clause  as  reported  wai 
approved)  and  later  reported  in  the  same  language  by  the  Conmuttee 
on  Style. 


ARTICLE  II.,  SECTION   2,   CLAUSE  2. 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to  make 
provided  two  thirds  of  the  Senators  present  concur.  .  .  . 


This  clause  originated  entirely  in  the  Committee  of  Detail,  and  in 
the  later  proceedings  of  the  Convention.  Randolph  wrote  at  one  time 
in  his  connnittee  draft  among  the  legislative  powers  the  following 
words :  — 

"  8.  To  make  treaties  of  commerce  under  the  foregoing  restrictions :  4.  To  make 
treaties  of  peace  or  alliance  under  the  foregoing  restrictions,  and  without  the  surrender 
of  territory  for  an  equivalent,  and  in  no  case  unless  a  superior  title." 

These  powers  are,  however,  marked  by  him  on  the  margin,  "  qu: 
as  to  senate,"  and  were  later  cancelled.  He  had  also  inserted  at  one 
time  a  legislative  power  '*  17.  To  send  embassadors, ' '  but  had  later 
cancelled  this,  too.  All  these  powers  were  then  transferred  to  the 
Senate,  and  he  wrote  in  a  subsequent  part  of  his  draft, ' '  3.  The  powers 
destined  for  the  Senate  peculiarly  are  1.  To  make  treaties  of  commerce : 
2.  To  make  treaties  of  peace  and  alliance :  3.  To  appoint  the  judiciary : 
4.  [This  in  Butledge's  hand-writing.]  To  send  embassadors."  The 
Committee  of  Detail  adopted  in  the  main  these  latter  ideas,  and  vested 
the  treaty-making  power  in  the  Senate  by  the  first  section  of  the  ninth 
article,  which  read :  —  * '  The  Senate  of  the  United  States  shall  have 
power  to  make  treaties,  and  appoint  ambassadors,  and  judges  of  the 
Supreme  Court."  When  this  clause  came  up  in  the  Convention  on 
August  23,  Gouvemeur  Morris  doubted  whether  he  should  agree  to  it 
at  all,  but  moved  an  amendment  that  ''  no  treaty  shall  be  binding  on 
the  United  States  which  is  not  ratified  by  law.  * '  The  inconvenience  of 
this  in  such  cases  as  treaties  of  alliance  for  war  was  pointed  out ;  and, 
after  some  slight  debate,  the  whole  clause  was  referred  back  to  the 
Committee  of  Detail. 

This  committee,  however,  did  not  make  any  further  report  upon  the 
subject,  so  it  went  to  the  Committee  on  Unfinished  Portions,  and  they 
reported  on  September  4,  transferring  the  power  to  make  treaties  to  the 
President  by  and  with  the  advice  and  consent  of  the  Senate.  This 
idea  was  probably  derived  from  a  suggestion  of  Gorham,  made  during 
the  discussion  of  the  judiciary.  It  has  been  seen  that  the  section  of  the 
draft  of  August  6  now  under  discussion  vested  in  the  Senate  the 
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appointment  of  the  judges  and  some  other  officers,  as  well  as  the  poweif 
to  make  treaties ;  but  the  appointment  of  officers  by  so  large  a  body  as 
the  Senate  met  with  much  objection,  and  on  July  18,  during  the  dis- 
cussion of  the  appointment  of  the  judges,  Gorham  had  suggested  that 
they  be  appointed  by  the  executive  with  the  advice  and  consent  of  the 
second  branch  (Article  III.,  Generally)  in  the  mode  prescribed  by  the 
Constitution  of  Massachusetts ;  he  said  that ' '  this  mode  had  been  long 
practised  in  that  country,  and  was  foxmd  to  answer  perfectly  well.'' 
Motions  in  favor  of  this  suggestion  were  defeated,  and  the  Convention 
resolved  at  that  time  to  leave  the  appointment  of  the  judges  to  the 
Senate;  but  it  is  likely  that  Gorham's  proposal  led  to  the  change,  and 
the  Committee  on  Unfinished  Portions  in  their  report  of  September  4 
vested  both  the  power  to  make  treaties  and  to  appoint  officers  generally 
in  the  President,  by  and  with  the  advice  and  consent  of  the  Senate ;  they 
reported  as  follows :  — 

^'The  President,  by  and  with  the  advice  and  consent  of  the  Senate,  shall  havt 
power  to  make  treaties;  .  .  .  But  no  treal^  shall  be  made  without  the  consent  of  two 
thirds  of  the  members  present." 

When  this  provision  came  up  in  the  Convention,  on  September  7  and 
8,  Wilson  moved  to  add  the  words  '  *  and  House  of  Representatives  ' ' 
after ''  Senate,''  but  there  was  no  debate  upon  the  motion,  and  Pennsyl- 
vania alone  voted  in  its  favor. 

The  clause  requiring  two-thirds  of  the  Senators  present  to  ratify  a 
treaty  was  a  subject  of  a  good  deal  of  difference  of  opinion.  Wilson 
and  King  objected  to  it,  and  Madison  moved  to  insert  an  exception  as 
to  treaties  of  peace,  so  that  they  could  be  ratified  by  a  majority,  and 
this  was  agreed  to  nem.  con.,  but  was  again  struck  out  the  next  day 
(September  8)  by  eight  States  to  three.  King  and  Wilson  wanted  to 
strike  out  entirely  the  requirement  of  two-thirds,  but  only  Delaware 
supported  them.*  Rutledge  and  Gerry  then  moved  that  **  no  treaty 
shall  be  made  without  the  consent  of  two-thirds  of  all  the  members  of 
the  Senate, ' '  in  accordance  with  the  example  in  the  present  Congress, 
but  the  difference  that  the  President's  consent  will  be  necessary  was 
pointed  out,  and  the  motion  was  defeated,  as  was  also  one  of  Sherman, 
that "  no  treaty  shall  be  made  without  a  majority  of  the  whole  number 
of  the  Senate, ' '  and  also  another  of  Williamson  and  Gerry  to  require 
previous  notice  to  members  and  a  reasonable  time  to  attend.  The 
clause  as  reported  was  then  approved,  and  the  Committee  on  Style 
reported  it  later  as  follows :  — , 

**  He  shall  have  power,  hy  and  with  the  advice  and  consent  of  the  Senate,  to  make 
tiMtiea,  prorided  two  thirds  of  the  senators  present  concur." 

*.EUiot,  V.  524-627. 
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ARTICLE  11.,  SECTION  2,  CLAUSES  2  AND  3. 

.  .  .  and  he  shall  nominate,  and  by  and  with  the  Advice  and  Consent  of  the 
Senate,  shall  appoint  Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the 
supreme  Court,  and  all  other  Officers  of  the  United  States,  whose  Appointments  are 
not  herein  otherwise  provided  for,  and  which  shall  be  established  by  Law:  but  the 
Congress  may  by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think 
proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments. 

The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  Commissions  which  shall  expire  at  the  End  of 
their  next  Session. 

Charles  Pinckney's  speeches  *  show  that  his  draft  of  a  constitution 
called  for  an  executive  with  power  to  appoint  all  oflBcers  except  judges 
and  foreign  ministers,  but  there  is  nothing  to  show  how  he  provided 
for  the  selection  of  these  latter.  The  New  Jersey  resolutions  conferred 
power  on  the  executive  to  appoint  the  judges  and  all  federal  officers  not 
otherwise  provided  for;  and  these  two  outlines  were  referred  to  the 
Committee  of  Detail,  though  without  the  approval  of  the  Convention. 
The  only  provisions  upon  the  subject  which  the  Convention  had 
approved  were  contained  in  the  fourteenth  and  twelfth  resolutions 
referred  to  that  connnittee :  these  provided  respectively  for  a  national 
judiciary,  which  should  be  appointed  by  the  second  branch  of  the 
national  legislature,  and  for  a  national  executive  with  power  **  to 
appoint  to  offices  in  cases  not  otherwise  provided  for.'* 

Randolph's  committee  draft  at  one  tima  conferred  upon  the  legis- 
lature the  power  to  send  ambassadors,  but  this  was  cancelled;  and  the 
same  power  was  inserted,  in  the  handwriting  of  Rutledge,  among  those 
designed  peculiarly  for  the  Senate.  To  this  ss^me  branch  also  was 
assigned  by  Randolph's  draft  the  right  to  appoint  the  judiciary,  while 
among  the  powers  conferred  on  the  executive  was  one  *'  to  appoint  to 
offices,  not  otherwise  provided  for  by  the  constitution."  The  com- 
mittee, in  the  draft  reported  on  August  6,  provided  by  the  first  section 
of  the  ninth  article  that  *'  the  Senate  of  the  United  States  shall  have 
power  to  .  .  .  appoint  ambassadors,  and  judges  of  the  Supreme 
Court;  "  and  by  the  second  section  of  the  tenth  article,  that  '*  He  [the 
President]  shall  .  .  .  appoint  officers  in  all  cases  not  otherwise  pro- 
vided for  by  this  Constitution." 

In  the  discussion  of  the  judicial  department  on  July  18,  Gorham  had 
moved  that  the  judges  should  be  appointed  by  the  executive  with  the 
advice  and  consent  of  the  second  branch,  in  the  mode  prescribed  by  the 
constitution  of  Massachusetts,  and  upon  the  defeat  of  this  Madison  had 
moved  that  they  be  appointed  by  the  executive  subject  to  disapproval 
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by  two-thirds  of  the  Senate;  but  this  was  also  defeated  on  the  21st,  and 
the  appointment  of  the  judges  by  the  Senate  approved,  and  the  resolu- 
tion so  referred  to  the  Committee  of  Detail. 

When  the  clause  as  to  the  Senate's  appointing  ambassadors  and 
judges  of  the  Supreme  Court  came  up  in  the  Convention  on  August  23, 
Gouvemeur  Morris  and  Wilson  argued  against  the  appointment  of 
officers  by  so  large  a  body  as  the  Senate,  and  Morris  doubted  whether 
he  should  agree  to  it  at  all.  After  some  slight  debate,  and  after  the 
words  *'  and  other  public  ministers  "  had  been  inserted  after 
'*  ambassadors,"  the  clause  was  referred  again  to  the  Committee  of 
Detail. 

When  the  clause  as  to  the  appointment  of  oflScers  by  the  President 
in  all  cases  not  otherwise  provided  for  came  up  in  the  Convention  on 
Angust  24,  Madison  moved  to  amend  so  as  to  read  that  he  may  appoint 
**  to  oflSces,''  in  order  to  make  it 'clear  that  there  was  no  intention  to 
authorize  him  to  appoint  officers  without  a  previous  creation  of  the 
office  by  the  legislature.  This  was  carried,  and  then  Dickinson  moved 
to  amend  so  as  to  read  '^  and  shall  appoint  to  all  offices  established  by 
this  Constitution,  except  in  cases  herein  otherwise  provided  for ;  and  to 
all  offices  which  may  hereafter  be  created  by  law.''  This  was  also 
carried,  and  then  Dickinson  moved  further  to  amend  by  adding  after 
the  above  the  words  * '  except  where,  by  law,  the  appointment  shall  be 
vested  in  the  legislatures  or  executives  of  the  several  states ;  ' '  but  the 
motion  was  negatived  without  a  count  of  votes,  Wilson  and  Gouvemeur 
Morris  urging  that  its  result  would  be  to  make  the  States  able  to 
dictate  terms  to  Congress  and  secure  the  appointments  for  themselves. 

It  has  been  seen  that  the  clause  of  the  draft  of  August  6  referring  to 
the  Senate  the  power  to  appoint  certain  officers  was  referred  again  to 
the  Committee  of  Detail.  This  committee  did  not,  however,  report ;  so 
the  matter  went  to  the  Committee  on  Unfinished  Portions,  and  they 
treated  the  whole  subject  of  appointments  as  before  them,  and  reported 
on  September  4,  transferring  the  power  to  appoint  officers  generally,  as 
well  as  the  power  to  make  treaties,  to  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  This  idea  was  doubtless  derived 
from  the  above-mentioned  suggestion  of  Gorham  to  adopt  the  method  of 
appointment  practised  in  Massachusetts  (see  above,  and  also  '*  Article 
III.,  Generally  "),  which  had,  however,  been  defeated  by  the  Conven- 
tion at  the  time  Gorham  suggested  it.  The  committee  reported  the 
matter  in  the  following  form :  — 

"...  and  he  shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  ambassadors,  and  other  public  ministers,  judges  of  the  Supreme 
Court,  and  all  other  officers  of  the  United  States,  whose  appointments  are  not  other- 
wise herein  provided  for." 

Wfk  Volume  VIII. 


THE  GROWTH  Of  IHE  CONSTITUTtOI^. 

When  thifi  clause  came  up  in  the  Convention  on  September  7,  the 
language  as  to  the  President's  power  of  appointment  was  changed  in 
one  particular  to  correspond  with  a  former  phrase,  — ' '  ambassadors, 
other  public  ministers,  and  consuls, ' '  —  and  then  agreed  to.  Wilson 
had  objected  to  the  mode  of  appointment,  but  he  made  no  motion. 

On  motion  of  Spaight,  the  following  was  inserted:  —  '*  the  Presi- 
dent shall  have  power  to  fill  up  all  vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  commissions  which  shall  expire  at 
the  end  of  the  next  session  of  the  Senate. ' ' 

Gterry  moved,  on  September  8,  that  ^^  no  officer  shall  be  appointed 
but  to  offices  created  by  law,  * '  but  it  was  rejected  as  unnecessary.  He 
later  moved,  '^  the  legislature  shall  have  the  sole  right  of  establishing 
offices  not  heretofore  provided  for, ' '  but  this  was  also  negatived.  The 
matter  was  then  referred  to  the  Committee  on  Style  in  the  form  which 
has  been  shown,  and  they  reported  it  as  follows :  — 

'^  .  .  .  and  he  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint,  ambassadors,  other  public  ministers,  and  consuls,  judges  of  the 
Supreme  Court,  and  all  other  officers  of  the  United  States,  whose  appointments  are 
not  herein  otherwise  provided  for. 

''  The  President  i^all  have  power  to  fill  up  all  vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  g^^nting  commissions,  which  shall  expire  at  the  end  of 
the  next  session." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  clause 
as  to  the  President's  power  of  appointment  was  amended  by  adding 
at  the  end  the  words  ^'  and  which  shall  be  established  by  law; ''  and  on 
the  same  day  Gouvemeur  Morris  moved  to  amend  further  by  adding  at 
the  same  place  the  following  clause :  — '  *  but  the  Congress  may  by  law 
vest  the  appointment  of  such  inferior  officers  as  they  think  proper  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments. ' '  This  suggestion  was  probably  led  to  by  the  objections  made 
to  the  Senate  either  as  an  original  appointing  body  or  as  one  to  con- 
firm the  appointments  of  the  President.  Some  members  thought  the 
Senate  would  have  to  be  constantly  in  session  for  this  purpose,  but 
King  had  answered*  that  he  supposed  the  minor  officers  would  be 
appointed  by  the  higher  officers  of  the  departments.  Sherman  sec- 
onded Gouvemeur  Morris 's  motion,  but  Madison  thought  it  did  not  gjo 
far  enough,  if  necessary  at  all,  for  superior  officers  below  the  heads  of 
departments  ought,  in  some  cases,  to  have  the  appointments  to  minor 
offices.  Morris  thought  there  was  no  necessity  for  this,  for  blank  com- 
missions could  be  sent.  The  motion  was  lost  by  an  even  division,  but 
It  was  urged  that  it  be  put  again,  as  some  such  provision  was  too  neoes* 
sary  to  be  omitted.    The  motion  was  then  agreed  to  nem.  con. 
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ARTICLE  II.,  SECTION  3. 

He  shall  from  time  to  time  give  to  the  Congress  Information  of  the  state  of  the 
Union,  and  recommend  to  their  Consideration  such  Measures  as  he  shall  judge  neces- 
saiy  and  expedient ;  he  may,  on  extraordinary  Occasions,  convene  hoth  Houses,  or  either 
of  them,  and,  in  Case  of  Disagreement  between  them,  with  Bespect  to  the  Time  of 
Adjournment,  he  may  adjourn  them  to  such  Time  as  he  shall  think  proper;  he  shall 
receive  Ambassadors  and  other  public  Ministers;  he  shall  take  Care  that  the  Laws  be 
faithfully  executed,  and  shall  Commission  all  the  Officers  of  the  United  States. 

Charles  Pinckney's  speeches  *  show  that  his  draft  provided  that  the 
executive  might  convene  and  prorogue  the  legislature  upon  special 
occasions  when  they  could  not  agree,  but  the  resolutions  of  the  Con- 
vention contained  nothing  upon  these  subjects  nor  upon  the  others  here 
concerned.  Bandolph's  committee  draft,  however,  contains  among  the 
powers  of  the  executive  the  following  memoranda :  —  *  *  receiving 
ambassadors :  commissioning  oflBcers :  convene  legislature ;  * '  and  Rut- 
ledge  wrote  on  the  margin  that  the  executive  ''  shall  propose  to  the 
Legislature  from  Time  to  Time  by  Speech  or  Message  such  Measures 
as  concern  the  Union.  * '  The  Committee  of  Detail  reported  in  part  as 
follows  in  the  second  section  of  the  tenth  article :  — 

"He  shall,  from  time  to  time,  give  information  to  the  legislature  of  the  state  of 
the  Union.  He  may  recommend  to  their  consideration  such  measures  as  he  shall  judge 
oeoessaiy  and  exi)edient.  He  may  convene  them  on  extraordinary  occasions.  In  case 
of  disagreement  between  the  two  Houses,  with  regard  to  the  time  of  adjournment,  he 
may  adjourn  them  to  such  time  as  he  thinks  proi)er.  He  shall  take  care  that  the  laws 
of  the  United  States  be  duly  and  faithfully  executed.  He  shall  commission  all  the 
officers  of  the  United  States;  .  .  .  He  shall  receive  ambassadors,  and  may  correspond 
with  the  supreme  executives  of  the  several  states." 

This  section  was  taken  up  in  the  Convention  on  August  24,  and  the 
discussion  continued  on  the  25th.  The  clause  as  to  receiving  ambassa- 
dors was  enlarged  to  read  ''  he  shall  receive  ambassadors  and  other 
pubUc  ministers ; ' '  and  on  motion  of  Gouvemeur  Morris  the  words 
authorizing  the  President  to  correspond  with  the  supreme  executives  of 
the  several  States  were  cancelled,  on  the  ground  that  they  might  imply 
that  he  could  not  correspond  with  others. 

On  September  8  McHenry  called  attention  to  the  fact  that  the  Presi- 
dent had  not  yet  been  authorized  to  convene  the  Senate  by  itself,  and 
moved  to  amend  Article  X.,  Section  2,  by  striking  out  the  clause  as  to 
convening  the  legislature  and  inserting,  '*  he  may  convene  both  or 
either  of  the  Houses  on  extraordinary  occasions, '*  and  this  was  soon 
agreed  to,  though  Wilson  said  he  should  vote  against  it,  because  it 
implied  that  the  Senate  might  be  in  session,  when  the  legislature  was 
not,  which  he  thought  improper. 
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The  Committee  on  Style  transposed  this  matter  somewhat  and 
reported  it  as  follows :  — 

^^  Section  3.  He  shall,  from  time  to  time,  give  to  the  Congress  information  of  the 
state  of  the  Union,  and  recommend  to  their  consideration  such  measures  as  he  shall 
judge  necessary  and  expedient.  He  may,  on  extraordinary  occasions,  convene  both 
houses,  or  either  of  them;  and  in  case  of  disagreement  between  them  with  respect  to  the 
time  of  adjournment,  he  may  adjourn  them  to  such  time  as  he  shall  think  proper.  He 
shall  receive  ambassadors  and  other  public  ministers.  He  shall  take  care  that  the  laws 
be  faithfully  executed ;  and  shall  commission  all  the  officers  of  the  United  States." 


ARTICLE  IL,  SECTION  4. 

The  President,  Vice  President,  and  all  civil  Officers  of  the  United  States,  shall  be 
removed  from  Office  on  Impeachment  for,  and  Conviction  of.  Treason,  Bribery,  or  other 
high  Crimes  and  Misdemeanors. 

Charles  Pinckney  's  speeches  *  show  that  his  draft  contained  a  clause 
making  the  President  impeachable,  and  the  Virginia  resolutions,  though 
they  did  not  specifically  provide  for  this,  possibly  recognized  impliedly 
the  same  thing,  for  they  required  an  oath  from  the  executive  and  other 
officers  and  gave  the  judiciary  jurisdiction  in  **  impeachments  of  any 
national  officers.''  When  the  Convention  came  on  June  2  to  discuss  the 
resolution  of  the  Virginia  plan  in  regard  to  the  executive,  Dickinson 
moved  to  add,  *  *  that  the  executive  be  made  removable  by  the  national 
legislature,  on  the  request  of  a  majority  of  the  legislatures  of  individual 
states, ' '  and  there  was  quite  a  discussion  of  the  subject.  Some  wanted 
to  make  him  removable  by  the  national  legislature  alone,  but  both  this 
and  Dickinson 's  proposal  were  defeated ;  and  on  motion  of  Williamson 
and  Davy  it  was  agreed  to  add  the  words,  ' '  and  to  be  removable  on 
impeachment  and  conviction  of  malpractice  or  neglect  of  duty:  "  and 
these  words  were  contained  in  the  ninth  resolution  reported  from  the 
committee  of  the  whole  on  June  13. 

The  New  Jersey  plan  provided  by  the  fourth  resolution  for  an 
executive  to  be  **  removable  by  Congress,  on  application  by  a  majority 
of  the  executives  of  the  several  States;  "  but  the  Convention  went  on 
with  the  consideration  of  the  resolutions  reported  from  the  committee 
of  the  whole,  and  on  July  20  took  up  the  question  of  impeachments  of 
the  executive.  There  was  much  difference  of  opinion,  and  some  mem- 
bers opposed  any  impeachment  of  the  executive  himself,  and  thought 
his  agents  should  alone  be  punished.  The  Convention  adhered,  hoiw- 
ever,  by  a  vote  of  eight  to  two,  to  the  provision  already  reported,  and 


Moore's  American  Eloquence,  i.   364. 

Volume  Vllt 


THE  GROWTH  OF  THE  CONSTITUTION. 

the  twelfth  resolution  referred  to  the  Committee  of  Detail  provided 
for  a  national  executive  to  consist  of  a  single  person,  *  *  to  be  removable 
on  impeachment,  and  conviction  of  malpractice  or  neglect  of  duty," 
while  the  sixteenth  resolution  provided  that  the  jurisdiction  of  the 
national  judiciary  should  extend  to  certain  described  cases,  **  and  to 
such  other  questions  as  involve  the  national  peace  and  harmony. ' ' 

Randolph's  committee  draft  contained  a  clause  as  to  the  executive 
**  to  be  removable  on  impeachment,  made  by  the  house  of  representa- 
tives, and  on  conviction  of  malpractice  or  neglect  of  duty  before  the 
supreme  judiciary:  "  but  the  words,  *'  malpractice  or  neglect  of  duty  '* 
are  cancelled,  and  "  Treason,  Bribery,  or  Corruption,"  interlined  in 
their  stead  in  Butledge's  hand- writing.  These  suggestions  were  car- 
ried out  by  the  committee,  and  they  reported  as  follows  in  regard  to  the 
President  in  the  second  section  of  Article  X.  of  the  draft  of  August  6 :  — 

"...  He  shall  be  removed  from  his  office  on  impeachment  by  the  House  of  Repre- 
sentatives, and  conviction,  in  the  supreme  court,  of  treason,  bribery,  or  corruption  .  .  ." 

This  was  postponed  on  August  27,  on  motion  of  Gouvemeur  Morris, 
who  thought  the  tribunal  an  improper  one,  particularly  if  the  first  judge 
was  to  be  of  the  privy  council.  Not  being  taken  up  again  by  the  Con- 
vention it  went  to  the  Committee  on  Unfinished  Portions,  and  on  Sep- 
tember 4,  they  reported  as  follows :  — 

"  The  latter  part  of  the  second  section,  Article  X.  to  read  as  follows :  —  *  He  shall 
be  removed  from  his  office,  on  impeachment  by  the  House  of  Representatives,  and  con- 
viction by  the  Senate,  for  treason  or  bribery '  .  .  ." 

That  portion  of  this  provision  which  concerns  the  forum  in  which 
impeachments  should  be  tried  has  been  considered  in  another  place 
(Article  I.,  Section  3,  Clause  6).  In  considering  the  other  branches  of 
the  clause,  on  September  8,  Mason  objected  ^to  its  being  restricted  to 
cases  of  treason  or  bribery;  he  moved  to  add  **  or  maladministration.'' 
Madison  thought  the  term  so  vague  that  it  would  be  equivalent  to  estab- 
lishing a  tenure  during  the  pleasure  of  the  Congress,  and  Mason  sub- 
stituted the  term,  '*  other  high  crimes  and  misdemeanors  against  the 
State,"  which  was  agreed  to,  but  *'  United  States  "  was  unanimously 
substituted  for  '*  State  "  a  little  later.  The  following  was  also  added 
to  the  clause:  —  *'  The  Vice-President,  and  other  civil  officers  of  the 
United  States,  shall  be  removed  from  office  on  impeachment  and  con- 
viction as  aforesaid,"  and  with  these  amendments  the  matter  went  to 
the  Committee  on  Style,  which  reported  it  as  follows :  — 

"SrxnoN  4.  The  President,  Vice-President,  and  all  civil  officers  of  the  United 
States,  shall  be  removed  from  office  on  impeachment  for,  and  conviction  of,  treason, 
bribery,  or  other  high  crimes  and  misdemeanors." 
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ARTICLE  ML,  GENERALLY. 

Charles  Pinckney's  speeches*  show  that  his  draft  gave  Congress 
power  to  establish  federal  courts  of  admiralty  and  for  some  other  pur- 
poses which  are  not  specified ;  and  the  ninth  of  the  Virginia  resolutions 
read  as  follows :  — 

'^  Besolved,  that  a  national  judiciary  be  established ;  to  hold  their  offices  during 
good  behavior,  and  to  receive  punctually,  at  stated  times,  fixed  compensation  for  their 
services,  in  which  no  increase  or  diminution  shall  be  made  so  as  to  affect  the  persona 
actually  in  office  at  the  time  of  such  increase  or  diminution.  That  the  jurisdiction  of 
the  inferior  tribimals  shall  be  to  hear  and  determine,  in  the  first  instance,  and  of  the 
supreme  tribunal  to  hear  and  determine,  in  the  dernier  resort,  all  piracies  and  felonies 
on  the  high  seas ;  captures  from  an  enemy ;  cases  in  which  foreigners,  or  citizens  of  other 
states,  applying  to  such  jurisdictions,  may  be  interested ;  oi^  which  respect  the  collection 
of  the  national  revenue,  impeachments  of  any  national  officers,  and  questions  which 
may  involve  the  national  peace  or  harmony.'^ 

When  the  Convention  took  this  clause  up  on  June  4,  the  words, 
**  That  a  national  judiciary  be  established  "  were  agreed  to,  and  the 
words, '  *  to  consist  of  one  supreme  tribunal,  and  of  one  or  more  inferior 
tribunals  "  were  then  added,f  and  the  next  day  the  words,  **  one  or 
more  ' '  were  cancelled.  The  words  '  *  to  be  chosen  by  the  national  legis- 
lature ' '  being  under  consideration  on  June  5,  ^  ^  national  legislature  ' ' 
was  stricken  out  and  a  blank  left,  to  be  filled  up  later;  and  then  some 
later  portions  were  added  and  others  postponed,  so  that  the  parts  of 
the  clause  which  had  been  approved  read  as  follows :  — 

^'  Resolved,  that  a  national  judiciary  be  established  to  consist  of  one  supreme  and 
inferior  tribunals ;  to  be  chosen  by  ;  to  hold  their  office  during  good  behavior ; 

and  to  receive  punctually  at  stated  times,  a  fixed  compensation  for  their  services,  in 
which  no  increase  or  diminution  shall  be  made,  so  as  to  affect  the  persons  actually  in 
office  at  the  time  of  such  increase  or  diminution." 

On  June  5  Rutledge  moved  to  strike  out  the  words, '  *  and  of  inferior 
tribunals, ' '  on  the  grounds  that  the  State  tribunals  ought  to  be  left  to 
decide  in  the  first  instance,  subject  to  an  appeal,  and  that  the  provision 
would  create  great  obstacles  to  the  adoption  of  the  system.     Madison, 
Wilson,  and  Dickinson  opposed  the  motion,  and  insisted  that  the  right 
of  appeal  would  be  entirely  insuflScient  to  correct  many  errors;  they 
thought  a  government  without  a  proper  executive  and  judiciary  would 
be  the  mere  trunk  of  a  body.    Rutledge 's  motion  was,  however,  carried, 
whereupon,  on  the  insistence  of  Dickinson,  Wilson,  and  Madison  as  to 
the  importance  of  at  least  the  poiver  to  establish  such  tribunals  in  case 
of  need,  the  resolution  was  amended  by  adding  the  words,  **  that  the 
national  legislature  be  empowered  to  institute  inferior  tribunals." 
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On  June  12  and  13  various  motions  were  made  as  to  the  jurisdiction 
of  the  Supreme  Court,  but  finally  on  motion  of  Randolph  and  Madison 
the  following  was  adopted  as  a  substitute  for  the  language  used  in  the 
Virginia  resolution :  —  *  *  that  the  jurisdiction  of  the  national  judiciary 
shall  extend  to  cases  which  respect  the  collection  of  the  national 
revenue,  impeachments  of  any  national  officers,  and  questions  which 
involve  the  national  peace  and  harmony."  And  on  the  same  day 
(June  13)  the  earlier  part  of  this  clause  was,  on  motion  of  Madison, 
amended,  by  inserting  after  '  *  one  supreme  tribunal ' '  the  words,  *  *  the 
judges  of  which  to  be  appointed  by  the  second  branch  of  the  national 
legislature."  Charley  Pinckney  and  Sherman  had  wanted  them  to  be 
appointed  by  the  whole  legislature,  but  withdrew  their  motion  upon 
Madison's  objecting  to  such  a  method,  and  urging  the  Senate  instead. 

This  was  the  end  of  the  discussion  of  this  subject  in  committee  of 
the  whole,  and  the  matter  then  read  as  follows :  — 

11.  ^  Besolved,  That  a  national  judiciary  be  established,  to  consist  of  one  supreme 
tribunal,  the  judges  of  which  shall  be  appointed  by  the  second  branch  of  the  national 
legislature,  to  hold  their  offices  during  good  behavior,  and  to  receive  punctually,  at 
stated  times,  a  fixed  compensation  for  their  services,  in  which  no  increase  or  diminu- 
tion shaU  be  made  so  as  to  affect  the  persons  actually  in  office  at  the  time  of  such  in- 
crease or  diminution. 

12.  ^*  Besolved,  That  the  national  legislature  be  empowered  to  appoint  inferior  tri- 
bimals. 

13.  ''  Resolved,  That  the  jurisdiction  of  the  national  judiciary  shall  extend  to  all 
cases  which  respect  the  coUection  of  the  national  revenue,  impeachments  of  any  national 
officers,  and  questions  which  involve  the  national  peace  and  harmony." 

A  few  days  later  the  New  Jersey  plan  was  introduced,  the  fifth 
resolution  of  which  read  as  follows :  — 

"'  Resolved,  That  a  federal  judiciary  be  established,  to  consist  of  a  supreme  tribunal, 
the  judges  of  which  to  be  appointed  by  the  executive,  and  to  hold  their  offices  during 
good  behavior;  to  receive  punctually,  at  stated  times,  a  fixed  compensation  for  their 
services,  in  which  no  increase  nor  diminution  shall  be  made  so  as  to  affect  the  persons 
actually  in  office  at  the  time  of  such  increase  or  diminution.  That  the  judiciary  so 
established  shall  have  authority  to  hear  and  determine,  in  the  first  instance,  on  all  im- 
peachments of  federal  officers,  and,  by  way  of  appeal,  in  the  dernier  resort,  in  all  cases 
touching  the  rights  of  ambassadors;  in  all  cases  of  captures  from  an  enemy;  in  all 
cases  of  piracies  and  felonies  on  the  high  seas ;  in  all  cases  in  which  foreigners  may  be 
interested;  in  the  construction  of  any  treaty  or  treaties,  or  which  may  arise  on  any 
of  the  acts  for  the  regulation  of  trade,  or  the  collection  of  the  federal  revenue :  that 
none  of  the  judiciary  shall,  during  the  time  they  remain  in  office,  be  capable  of 
receiving  or  holding  any  other  office  or  appointment  during  their  term  of  service,  or 
for  thereafter." 

The  Convention,  however,  did  not  approve  the  New  Jersey  plan,  but 
took  up  again  the  resolutions  agreed  upon  in  committee  of  the  whole. 
On  July  18-  and  21  the  whole  of  the  eleventh  resolution  was  approved, 
except  that  the  provision  against  increase  of  salary  was  stricken  out; 
this  was  done  on  motion  of  Gouverneur  Morris,  who  thought  the  legis- 
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lature  should  not  be  so  much  hampered.  Madison  thought  this  would 
increase  their  dependence  on  the  legislature,  and  suggested  that  it 
might  be  possible  to  guard  against  the  variations  in  the  value  of  money 
by  taking  wheat  or  some  other  thing  of  permanent  value  as  a  standard, 
but  Gouvemeur  Morris  argued  that  not  only  the  value  of  money  but 
the  state  of  society  may  alter,  and  that  the  salary  should  always  be 
regulated  by  the  manners  and  style  of  living.  The  words  as  to  **  no 
increase  ' '  were  then  struck  out  by  six  votes  to  two. 

The  point  most  discussed  was  as  to  the  method  of  appointment  of 
the  judges.  Gorham  suggested  that  they  be  appointed  by  the  executive, 
with  the  consent  and  advice  of  the  second  branch,  in  the  mode  practised 
by  the  constitution  of  Massachusetts.  Wilson  preferred  to  have  them 
appointed  by  the  executive  alone,  while  Madison  suggested  that  they 
might  be  appointed  by  that  branch,  with  the  concurrence  of  one-third 
at  least  of  the  upper  House.  Luther  Martin,  Sherman,  and  Bedford 
thought  their  appointment  should  remain  with  the  Senate.  Wilson's 
motion  was  defeated,  and  Gorham  then  moved  '*  that  the  judges  be 
nominated  and  appointed  by  the  executive,  by  and  with  the  advice  and 
consent  of  the  second  branch ;  and  every  such  nomination  shall  be  made 
at  least  days  prior  to  such  appointment. ' '     This  was  lost  by  an 

evenly  divided  vote,  and  Madison  then  moved  **  that  the  judges  should 
be  nominated  by  the  executive,  and  such  nomination  should  become  an 
appointment  if  not  disagreed  to  within  days  by  two- thirds  of 

the  second  branch."  This  was  postponed,  and  was  defeated  on  July  21, 
and  the  provision  for  their  appointment  by  the  second  branch  was 
approved  by  six  to  three. 

The  twelfth  resolution,  *^  that  the  national  legislature  be  empowered 
to  institute  inferior  tribunals,"  was  considered  on  July  18,  and  was 
opposed  by  Butler  and  Luther  Martin,  and  supported  by  Gorham, 
Randolph,  and  Gouverneur  Morris.  Gorham  observed  that  there  were 
already  federal  courts  in  the  States,  and  that  no  objections  were  made. 
Sherman  was  willing  to  grant  the  power  to  establish  the  courts,  but 
thought  that  the  state  tribunals  should  be  used  wherever  possible.  The 
clause  was  approved  nem,  con.  after  but  a  short  discussion. 

The  thirteenth  resolution  as  to  the  jurisdiction  of  the  national 
judiciary  met  with  several  criticisms  as  to  its  language,  and  after  the 
words  extending  it  to  the  impeachment  of  any  national  oflBcers  were 
struck  out  on  July  18,  the  whole  clause  was  recast  by  Madison  to  read : 
—  *  *  That  the  jurisdiction  of  the  national  judiciary  shall  extend  to  cases 
arising  under  laws  passed  by  the  general  legislature,  and  to  such  other 
questions  as  involve  the  national  peace  and  harmony,"  and  was  so 
agreed  to  nem.  con. 
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The  resolutions  of  the  Convention  upon  the  subject  of  the  judiciary 
referred  to  the  Committee  of  Detail  were  therefore  as  follows :  — 

"  14.  Resolved,  That  a  national  judiciary  be  established,  to  consist  of  one  supreme 
tribunal,  the  judges  of  which  shall  be  appointed  by  the  second  branch  of  the  national 
legislature;  to  hold  their  offices  during  good  behavior;  to  receive  punctually,  at  stated 
times,  a  fixed  compensation  for  their  services,  in  which  no  diminution  shall  be  made, 
so  as  to  affect  the  persons  actually  in  office  at  the  time  of  such  diminution. 

"  15.  •  Resolved,  That  the  national  legislature  be  empowered  to  appoint  inferior 
tribunals. 

^'  16.  Resolved,  That  the  jurisdiction  of  the  national  judiciary  shall  extend  to  cases 
arising  under  laws  passed  by  the  general  legislature,  and  to  such  other  questions  as 
involve  the  national  peace  and  h&rmony." 


ARTICLE  III.,  SECTION  1. 

The  judicial  Power  of  the  United  States,  shall  be  vested  in  one  supreme  Court,  and 
in  such  inferior  Courts  as  the  Congress  may  from  time  to  time  ordain  and  establish.  .  .  . 

In  carrying  out  the  resolutions  of  the  Convention  upon  the  subject 
of  the  judiciary,  which  have  been  followed  under  the  heading  of  *  *  Arti- 
cle III.,  Generally,''  Randolph  did  little  more  in  his  draft  than  make  a 
separate  memorandum  of  the  provisions  in  question ;  touching  the  mat- 
ter here  concerned,  he  wrote :  —  *  *  the  judiciary  shall  consist  of  one 
supreme  tribunal  .  .  .  and  of  such  inferior  tribunals,  as  the  legis- 
lature may  establish."  The  committee  reported  the  following  as  the 
first  section  of  the  eleventh  article :  — 

'"  The  judicial  power  of  the  United  States  shall  be  vested  in  one  supreme  court,  and 
in  such  inferior  courts  as  shall,  when  necessary,  from  time  to  time,  be  constituted  by 
the  legislature  of  the  United  States." 

When  this  clause  came  up  before  the  Convention  on  August  27,  Dr. 
Johnson  suggested  that  the  judicial  power  ought  to  extend  to  equity  as 
well  as  law,  and  accordingly  moved  to  insert '  *  both  in  law  and  equity  ' ' 
after  the  words  **  United  States."  Read  objected  to  vesting  these 
powers  in  the  same  court,  but  the  Convention  agreed  to  the  amendment, 
and  the  clause  was  later  referred,  with  this  amendment,  to  the  Com- 
mittee on  Style,  which  reported  it  as  follows :  — 

"Article  III.,  Section  1.  The  judicial  power  of  the  United  States,  both  in  law 
and  equity,  shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the 
Congress  may,  from  time  to  time,  ordain  and  establish.  .  .  ." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  words 
**  both  in  law  and  equity  ''  were  stricken  out,*  doubtless  because  it  was 
thought  that  the  extension  of  the  power  to  cases  in  equity  was  more 

properly  provided  for  in  the  second  section  of  the  same  article. 

■  ■  I     ■  —  — -  ■        I  ■  ■ 

•  Elliot,  i.  314. 
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.  .  .  The  Judges,  both  of  the  supreme  and  inferior  Courts,  shall  hold  their  Offices 
during  good  Behaviour,  and  shall,  at  stated  Times,  receive  for  their  Services,  a  Com- 
pensation, which  shall  not  be  diminished  during  their  Continuance  in  office. 

As  to  these  provisions,  also,  Randolph's  draft  does  little  more  than 
carry  out  literally  the  directions  upon  the  subjects,  which  were  referred 
and  have  been  followed  under  ' '  Article  III.,  Generally. ' '  He  wrote :  — 
' '  all  the'  judges  shall  hold  their  offices  during  good  behaviour ;  and 
shall  receive  punctually  at  stated  times  a  compensation  for  their  ser- 
vices, to  be  settled  by  the  legislature,  in  which  no  diminution  shall  be 
made,  so  as  to  affect  the  persons,  actually  in  office  at  the  time  of  such 
diminution. ' '  The  committee  reported  as  follows  upon  the  same  sub- 
jects by  the  second  section  of  the  eleventh  article :  — 

'^  The  judges  of  the  supreme  court,  and  of  the  inferior  courts,  shall  hold  their  offices 
during  good  behavior.  They  shall,  at  stated  times,  receive  for  their  services  a  compen- 
sation, which  shall  not  be  diminished  during  their  continuance  in  office." 

When  this  clause  came  up  before  the  Convention,  on  August  27, 
Dickinson  moved  a  proviso  to  make  the  judges  removable  ^'  by  the 
executive  on  the  application  by  the  Senate  and  House  of  Representa- 
tives, ' '  and  Gerry  and  Sherman  supported  him :  but  Gouvemeur  Morris, 
Autledge,  Wilson,  and  Randolph  were  against  it.  Gouvemeur  Morris 
thought  it  would  be  a  contradiction  in  terms  to  provide  for  a  tenure 
during  good  behavior  and  yet  say  that  they  might  be  removed  by  *  *  so 
arbitrary  an  authority,"  and  Rutledge  thought  it  was  an  insuperable 
objection  to  the  motion  that  the  Supreme  Court  was  to  judge  between 
the  United  States  and  particular  States.  The  motion  was  defeated. 
Madison  wanted  to  reinstate  the  provision  to  prohibit  an  increase  as 
well  as  a  diminution  of  a  judge's  salary,  but  this  was  lost,  as  was  also 
another  to  provide  that  any  law  to  make  such  increase  should  not  take 
effect  for  three  years  after  its  passage.  The  Committee  on  Style 
reported  the  clause  as  follows:  — 

"Article  iH.,  Section  1.  .  .  .  The  judges,  both  of  the  Supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  behavior,  and  shall,  at  stated  times,  receive 
for  their  services  a  compensation,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office." 


^ 


ARTICLE  III.,  SECTION  2,  CLAUSES  1   AND  2. 

The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity,  arising  under 
this  Constitution,  the  Laws  of  the  United  States,  and  Treaties  made,  or  which  shall 
be  made,  under  their  Authority ;  —  to  all  Cases  affecting  Ambassadors,  other  public 
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Ifinisten  and  Consuls;  —  to  all  Cases  of  admiralty  and  maritime  Jurisdiction; — to 
Controversies  to  which  the  United  States  shall  be  a  Party ;  —  to  Controversies  between 
two  or  more  States ;  —  between  a  State  and  Citizens  of  another  State ;  —  between  Citi- 
zens of  different  States ;  —  between  Citizens  of  the  same  State  claiming  Lands  under 
Grants  of  different  States,  and  betwaen  a  State,  or  the  Citizens  thereof,  and  foreign 
States,  Citizens  or  Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and  those 
in  which  a  State  shall  be  Party,  the  supreme  Court  shall  have  original  Jurisdiction. 
In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall  have  appellate  Juris- 
diction, both  as  to  Law  and  Fact,  with  such  Exceptions  and  und^r  such  Regulations  as 
the  Congress  shall  make. 

The  fifth  resolution  of  the  New  Jersey  plan  provided  for  a  supreme 
court  only,  and  gave  it  '*  authority  to  hear  and  determine,  in  the  first 
instance,  on  all  impeachments  of  federal  oflScers,  and,  by  way  of  appeal, 
in  the  dernier  ressort,  in  all  cases  touching  the  rights  of  ambassadors ; 
in  all  cases  of  captures  from  an  enemy;  in  all  cases  of  piracies  and 
felonies  on  the  high  seas ;  in  all  cases  in  which  foreigners  may  be  inter- 
ested ;  in  the  construction  of  any  treaty  or  treaties,  or  which  may  arise 
on  any  of  the  acts  for  the  regulation  of  trade,  or  the  collection  of  the 
federal  revenue.  * '  This  clause  did  not,  however,  receive  the  approval 
of  the  Convention,  and  the  only  provision  which  was  referred  to  the 
Committee  of  Detail  with  such  approval  was  that  contained  in  the  six- 
teenth resolution,  which  has  been  followed  under  **  Article  III.,  Gen- 
erally,** in  the  words,  **  that  the  jurisdiction  of  the  national  judiciary 
shaU  extend  to  cases  arising  under  laws  passed  by  the  general  legis- 
lature, and  to  such  other  questions  as  involve  the  national  peace  and 
harmony.  * ' 

In  elaborating  this  very  general  proposition,  Randolph  wrote  in  his 
draft:  — 

"  The  jurisdiction  of  the  supreme  tribunal  shall  extend,  1,  to  all  cases  arising 
under  laws  passed  by  the  general  Legislature ;  2,  to  impeachments  of  officers ;  and  3,  to 
such  other  cases  as  the  national  legislature  may  assign,  as  involving  the  national  peace 
and  harmony ;  in  the  collection  of  the  revenue ;  in  disputes  between  citizens  of  different 
States  [here  Rutledge  has  added  on  the  margin  ^  in  disputes  between  a  State  and  a 
citizen  or  citizens  of  other  States '] ;  in  disputes  between  different  States ;  and  in  dis- 
putes in  which  subjects  or  citizens  of  other  countries  are  concerned  [here  Rutledge 
has  added  'in  cases  of  admiralty  jurisdiction'].  But  this  supreme  jurisdiction  shall 
be  appellate  only ;  except  in  cases  of  impeachment  and  in  those  instances,  in  which  the 
L^slature  shall  make  it  original ;  and  the  legislature  shall  organize  it.  The  whole  or 
a  part  of  the  jurisdiction  aforesaid,  according  to  the  discretion  of  the  legislature,  may 
be  assigned  to  the  inferior  tribunals  as  original  tribunals." 

It  is  also  interesting  to  notice  that  at  one  time  Randolph  wrote  in 
his  draft,  directly  after  his  treatment  of  the  legislative  powers,  the 
following  provision  as  to  the  jurisdiction  of  the  supreme  judiciary :  — 

"  All  laws  of  a  particular  State  repugnant  hereto  shall  be  void ;  and  in  the  decision 
thereon,  which  shall  be  vested  in  the  supreme  judiciary,  all  incidents,  without  which 
the  general  principle  cannot  be  satisfied,  shall  be  considered  as  involved  in  the  general 
princii>le." 
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This  suggested  clause  is,  however,  cancelled  in  the  draft,  and  was 
hence  doubtless  disapproved  by  the  committee  or  by  the  later  judgment 
of  Randolph  himself.  It  has  more  bearing  on  another  part  of  the  Con- 
stitution, and  is  accordingly  more  fully  followed  out  under  Article  VI., 
Section  2.     The  Committee  of  Detail  reported  as  follows :  — 

"  Article  XI.,  Section  3.  The  jurisdiction  of  the  supreme  court  shall  extend  to 
all  cases  arising  under  laws  passed  by  the  legislature  of  the  United  States ;  to  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls ;  to  the  trial  of  impeachments 
of  officers  of  the  United  States ;  to  all  cases  of  admiralty  and  maritime  jurisdiction ;  to 
controversies  between  two  or  more  states,  (except  such  as  shall  regard  territory  or  juris- 
diction;) between  a  state  and  citizens  of  another  state;  between  citizens  of  different 
states;  and  between  a  state,  or  the  citizens  thereof,  and  foreign  states,  t^itizens,  or 
subjects.  In  cases  of  impeachment,  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  state  shaU  be  party,  this  jurisdiction  shall  be  original. 
In  all  the  other  cases  before  mentioned,  it  shall  be  appellate,  with  such  exceptions,  and 
under  such  regulations,  as  the  legislature  shall  make.  The  legislature  may  assign  any 
part  of  the  jurisdiction  above  mentioned,  (except  the  trial  of  the  President  of  the 
United  States,)  in  the  manner  and  under  the  limitations  which  it  shall  think  proper, 
to  such  inferior  courts  as  it  shall  constitute  from  time  to  time." 

When  this  clause  came  up  before  the  Convention  on  August  27, 
Madison  and  Gouverneur  Morris  moved  to  insert  the  words  *  *  to  which 
the  United  States  shall  be  a  party  "  after  the  word  **  controversies,*' 
and  the  motion  was  agreed  to  nem,  con.  On  August  20  Charles  Pinck- 
ney  had  introduced  into  the  Convention  and  had  referred  to  the  Com- 
mittee of  Detail  a  series  of  resolutions,  among  which  was  one  bearing  on 
pretty  much  the  same  point  in  the  following  words :  —  *  *  The  juris- 
diction of  the  Supreme  Court  shall  be  extended  to  all  controversies 
between  the  United  States  and  an  individual  state,  or  the  United  States 
and  the  citizens  of  an  individual  state. '  *  And  upon  this  that  committee 
had  reported  on  August  22,  recommending  to  insert  between  the  fourth 
and  fifth  lines  of  the  third  section  of  the  eleventh  article,  after  the 
word  **  controversies,"  the  words  **  between  the  United  States  and  an 
individual  State,  or  the  United  States  and  an  individual  person. "  This 
clause  was  not,  however,  acted  on,  and  went  therefore  to  the  Committee 
on  Unfinished  Portions,  but  it  also  failed  to  report  on  it.  The  motion 
of  Madison  and  Gouverneur  Morris  attained  the  same  purpose  in  better 
language. 

Dr.  Johnson  moved,  on  August  27,  to  insert  **  this  Constitution  and 
the  ''  before  *^  laws,"  so  as  to  extend  the  jurisdiction  also  to  cases 
arising  under  the  Constitution  alone ;  but  Madison  thought  it  was  going 
too  far  to  extend  the  jurisdiction  to  cases  arising  under  the  Constitu- 
tion, and  that  it  ought  to  be  limited  to  cases  of  a  judicial  nature.  The 
right  of  expounding  the  Constitution,  he  said,  in  cases  not  of  this 
nature,  ought  not  to  be  given  to  that  department.     But  it  was  generally 
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supposed  that  the  jurisdiction  was  constructively  limited  to  such  cases, 
and  the  motion  was  agreed  to  nem.  con. 

On  motion  of  Kutledge,  the  same  clause  was  further  amended  on 
August  27  so  as  to  extend  the  jurisdiction  to  **  treaties  made  or  which 
shall  be  made  under  their  authority,"  conformably  to  a  preceding 
amendment  in  another  place  (see  Article  VI.,  Section  2),  and  on  motion 
of  Madison  and  Gouvemeur  Morris  the  words  *'  the  judicial  power  '' 
were  substituted  for  *  *  the  jurisdiction  of  the  Supreme  Court. ' ' 

On  motion  of  Sherman,  the  words  '*  between  citizens  of  the  same 
State  claiming  lands  under  grants  of  different  States  ''  were  inserted 
after  *  *  between  citizens  of  different  States, ' '  according  to  the  provision 
in  Article  IX.  of  the  Confederation. 

The  words  in  regard  to  impeachments  were  postponed  on  August 
27,  and  several  minor  amendments  were  made  on  that  and  the  succeed- 
ing day,  when  the  whole  read :  — 

'*  The  judicial  power  shall  extend  to  all  cases  both  in  law  and  equity  arising  under 
this  Constitution  and  the  laws  of  the  United  States,  and  treaties  made  or  which  shall 
be  made  under  their  authority ;  to  all  cases  affecting  ambassadors,  other  public  min- 
isters and  consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction;  to  controversies 
to  which  the  United  States  shall  be  a  party;  to  controversies  between  two  or  more 
States,  except  such  as  shall  regard  territory  or  jurisdiction ;  between  a  State  and  citi- 
zens of  another  State;  between  citizens  of  different  States;  between  citizens  of  the 
same  State  claiming  lands  under  grants  of  different  States ;  and  between  a  State  or  the 
citizens  thereof,  and  foreign  States,  citizens,  or  subjects.  In  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls,  and  those  in  which  a  State  shall  be  a  party, 
the  Supreme  Court  shall  have  original  jurisdiction.  In  all  the  other  cases  before  men- 
tioned, it  shall  be  appellate,  both  as  to  law  and  fact,  with  such  exceptions,  and  under 
such  regulations,  as  the  legislature  shall  make." 

It  should  be  noted  also  that  the  draft  reported  by  the  Committee  of 
Detail  contained  in  Sections  2  and  3  of  Article  IX.  an  elaborate  pro- 
vision for  the  Senate's  trying  disputes  between  States  respecting  juris- 
diction or  territory,  and  disputes  concerning  lands  claimed  under 
grants  of  different  States.  Upon  this,  subject  Randolph's  draft  con- 
tains the  following  among  the  legislative  powers,  '*  to  adjust  upon  the 
plan  heretofore  used  all  disputes  between  the  States  respecting  terri- 
tory or  jurisdiction  [the  last  four  words  in  Rutledge's  handwriting].'' 
The  provision  in  question  reported  by  the  committee  was :  — 

"  Section  2.  In  all  disputes  and  controversies  now  subsisting,  or  that  may  here- 
after subsist,  between  two  or  more  states,  respecting  jurisdiction  or  territory,  the 
Senate  shall  possess  the  following  powers :  —  Whenever  the  legislature,  or  the  executive 
authority,  or  lawful  agent  of  any  state,  in  controversy  with  another,  shall,  by  memorial 
to  tiie  Senate,  state  the  matter  in  question,  and  apply  for  a  hearing,  notice  of  such 
memorial  and  application  shall  be  given,  by  order  of  the  Senate,  to  the  legislature,  or 
the  executive  authority,  of  the  other  state  in  controversy.  The  Senate  shall  also  assign 
a  day  for  the  appearance  of  the  parties,  by  their  agents,  before  that  House.  The  agents 
shall  be  directed  to  appoint,  by  joint  consent,  commissioners  or  judges  to  constitute 
a  court  for  hearing  and  determining  the  matter  in  question.    But  if  the  agents  cannot 
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agree,  the  Senate  shall  name  three  persons  out  of  each  of  the  several  states;  and  from 
the  list  of  such  persons,  each  party  shall  alternately  strike  out  one,  until  the  number 
shall  he  reduced  to  thirteen ;  and  from  that  number  not  less  than  seven,  nor  more  than 
nine,  names,  as  the  Senate  shall  direct,  shall,  in  their  presence,  be  drawn  out  by  lot ;  and 
the  persons  whose  names  shall  be  so  drawn,  or  any  five  of  them,  shall  be  commissioners  or 
judges  to  hear  and  finally  determine  the  controversy;  provided  a  majority  of  the  judges 
who  shall  hear  the  cause  agree  in  the  determination.  If  either  party  shall  neglect  to 
attend  at  the  day  assigned,  without  showing  sufficient  reasons  for  not  attending,  or 
being  present  shall  refuse  to  strike,  the  Senate  shall  proceed  to  nominate  three  persons 
out  of  each  state,  and  the  Clerk  of  the  Senate  shall  strike  in  behalf  of  the  party  absent 
or  refusing.  If  any  of  the  parties  shall  refuse  to  submit  to  the  authority  of  such  court, 
or  shall  not  appear  to  prosecute  or  defend  their  claim  or  cause,  the  court  shall  never- 
theless proceed  to  pronounce  judgrment.  The  judgment  shall  be  final  and  conclusive. 
The  proceedings  shall  be  transmitted  to  the  President  of  the  Senate,  and  shall  be 
lodged  among  the  public  records,  for  the  security  of  the  parties  concerned.  Every  com- 
missioner shall,  before  he  sit  in  judfirment,  take  an  oath,  to  be  administered  by  one  of 
the  judges  of  the  supreme  or  superior  court  of  the  state  where  the  cause  shall  be  tried, 
'  well  and  truly  to  hear  and  determine  the  matter  in  question,  according  to  the  best  of 
his  judgment,  without  favor,  affection,  or  hope  of  reward.' 

"  Section  3.  All  controversies  concerning  lands  claimed  under  different  grants  of 
two  or  more  states,  whose  jurisdictions,  as  they  respect  such  lands,  shall  have  been 
decided  or  adjusted  subsequently  to  such  grants,  or  any  of  them,  shall,  on  application 
to  the  Senate,  be  finally  determined,  as  near  as  may  be,  in  the  same  manner  as  is  before 
prescribed  for  deciding  controversies  between  different  states.'' 

When  these  clauses  came  up  before  the  Convention  on  August  24, 
Butledge  thought  that  the  provision,  thou'^h  necessary  under  the  Con- 
federation, was  rendered  unnecessary  by  the  national  judiciary  now  to 
be  established,  and  moved  to  strike  it  out.  Gorham  and  Williamson 
doubted  this,  but  the  Convention  generally  agreed,  and  the  two  sections 
were  struck  out  by  a  vote  of  eight  to  two. 

The  clauses  approved  were  later  referred  with  the  changes  indicated 
to  the  Committee  on  Style,  and  it  reported  them  as  follows :  — 

^'  Article  III.,  Section  2.  The  judicial  power  shall  extend  to  all  cases,  both  in  law 
and  equity,  arising  under  this  Constitution,  the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  imder  their  authority ;  to  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction;- 
to  controversies  to  which  the  United  States  shall  be  a  party;  to  controversies  between 
two  or  more  states;  between  a  state  and  citizens  of  another  state;  beween  citizens  of 
different  states;  between  citizens  of  the  same  state  claiming  lands  under  grants  of 
different  states ;  or  between  a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens, 
or  subjects. 

''  In  cases  affecting  ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  Supreme  Court  shall  have  original  jurisdiction.  In 
all  other  eases  before  mentioned,  the  Supreme  Court  shall  have  appellate  jurisdicticm, 
both  as  to  law  and  fact,  —  with  such  exceptions,  and  under  such  regulations,  as  the 
Congress  shall  make." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  first 
clanse  of  the  second  section  was  altered  by  striking  out*  the  word 
"both.'* 

^  •Elliot,  i.  314. 
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ARTICLE  IIU  SECTION  2,  CLAUSE  3. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury ;  and 
ndi  Trial  shall  be  held  in  the  State  where  the  said  Crimes  shall  have  been  committed ; 
but  when  not  committed  within  any  State,  the  Trial  shall  be  at  such  Place  or  Places  as 
the  Congress  may  by  Law  have  directed. 

Charles  Pinckney's  speeches  *  show  that  his  draft  provided  for  trial 
by  jury  in  all  cases,  both  civil  and  criminal,  and  he  said  that  he  con- 
sidered this  provision  essential  in  free  government.  The  resolutions 
of  the  Convention  contained  no  provision  upon  the  subject;  but  But- 
ledge  interlined  in  Randolph's  draft,  at  the  end  of  the  treatment  of  the 
legislative  powers,  ''  That  trials  for  criminal  offences  be  in  the  State 
where  the  offence  was  committed  —  by  jury.*'  The  Committee  of 
Detail  reported  as  follows  in  the  fourth  section  of  Article  XI. :  — 

^  The  trial  of  all  criminal  offences  (except  in  cases  of  impeachment)  shall  be  in 
the  state  where  they  shall  be  committed ;  and  shall  be  by  jury." 

When  this  clause  came  up  in  the  Convention  on  August  28,  it  was 
amended  nem.  con.  Xo  read  as  follows :  — 

^  The  trial  of  all  crimes  (except  in  cases  of  impeachment)  shall  be  by  jury ;  and 
such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been  committed; 
but  when  not  committed  within  any  state,  then  the  trial  shall  be  at  such  place  or  places 
as  the  legislature  may  direct" 

And  in  this  form  it  was  referred  to  the  Committee  on  Style,  which 
reported  it  back  as  follows :  — 

^The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury;  and 
such  trial  shall  be  held  in  the  state  where  the  said  crime  shall  have  been  committed; 
but  when  not  committed  within  any  state,  the  trial  shall  be  at  such  plao^  or  places  as 
the  Congress  may  by  law  have  directed." 

On  September  12,  after  the  report  of  the  Committee  on  Style,  but 
just  before  the  Convention  began  the  comparison  of  the  revised  draft 
with  the  articles  it  had  agreed  on,  Williamson  observed  that  no  pro- 
vision had  yet  been  made  for  juries  in  civil  cases,  and  suggested  the 
necessity  of  it.  Gorham  replied  that  the  representatives  might  safely 
be  trusted,  and  that  it  was  impossible  to  discriminate  equity  cases 
from  those  in  which  a  jury  was  proper.  Mason  admitted  this  difficulty, 
but  thought  some  general  principle  could  be  laid  down.  He  suggested 
the  need  of  a  bill  of  rights,  and  seconded  a  motion  which  Gerry 
then  made  for  a  committee  to  prepare  one.  Sherman  thought  the 
State  declarations  of  rights  were  not  repealed  and  would  be  sufficient, 
but  Mason  replied  that  the  laws  of  the  United  States  were  to  be 

*  Moore's  American  Eloquence,  i.  369. 
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paramount  to  State  bills  of  rights.  The  Convention  was  evenly 
divided  on  the  motion  for  a  committee  to  prepare  a  bill  of  rights,* 
and  the  matter  was  then  dropped.  But  again,  on  September  15, 
during  the  comparison  by  the  Convention  of  the  report  of  the 
Committee  on  Style  with  the  articles  agreed  on,  Charles  Pinckney 
and  Gerry  moved  to  annex  to  the  end  of  this  clause  the  words 
'*and  a  trial  by  jury  shall  be  preserved  as  usual  in  civil  cases:** 
but  Gorham,  King,  and  Charles  Cotesworth  Pinckney  thought  such 
a  provision  would  be  very  embarrassing,  because  of  the  varying  rules 
as  to  juries  in  different  States.  The  motion  was  then  disagreed 
to  nem.  con. 


ARTICLE  III.,  SECTION  3,  CLAUSES  1  AND  2. 

Treason  against  the  United  States,  shall  consist  only  in  levying  War  against  them, 
or  in  adhering  to  their  Enemies,  giving  them  Aid  and  Comfort.  No  Person  shall  be 
convicted  of  Treason  unless  on  the  Testimony  of  two  Witnesses  to  the  same  overt  Act, 
or  on  Confession  in  open  Court. 

The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason,  but  no 
Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  Forfeiture  except  during  the 
Life  of  the  Person  attainted 

These  clauses  originated  in  the  Committee  of  Detail,  and  the  resolu- 
tions referred  to  them  contained  nothing  upon  the  subjects  concerned. 
Randolph  inserted  in  his  committee  draft  a  legislative  power  '*  to 
declare  it  to  be  treason  to  levy  war  against  or  adhere  to  the  enemies 
of  the  United  States,''  and  the  committee  reported  the  following  as 
Section  2  of  Article  VII. :  — 

'^  Treason  against  the  United  States  shall  consist  only  in  levying  war  against  the 
United  States,  or  any  of  them ;  and  in  adhering  to  the  enemies  of  the  United  States, 
or  any  of  them.  The  legislature  of  the  United  States  shall  have  power  to  declare  the 
punishment  of  treason.  No  person  shall  be  convicted  of  treason,  unless  on  the  testi- 
mony of  two  witnesses.  No  attainder  of  treason  shall  work  corruption  of  blood,  nor 
forfeiture,  except  during  the  life  of  the  person  attainted." 

When  this  clause  came  up  before  the  Convention  on  August  20,  it 
was  the  occasion  of  considerable  discussion  and  of  much  diflFerence  of 
opinion.  Indeed,  the  Convention  changed  it  back  and  forth  quite  a 
little,  striking  out  words  and  then  reinserting  them,  and  so  on.  The 
difficulty  that,  in  a  contest  between  a  State  and  the  United  States,  the 
people  of  a  State  must  be  traitors  to  one  or  the  other  party  to  the  con- 
troversy was  seen  by  Gouverneur  Morris.  The  clause  was  at  one  time 
made  to  cover  treason  generally,   the  words  '*  against  the  United 


*  Elliot,  V.  538.     The  Journal    (ibid.,  i.  306)   says  that  this  motion  was  unanimously 
defeated. 
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States  ' '  being  cancelled ;  but  some  members  wanted  to  leave  it  so  that 
the  States  might  define  treason  against  themselves,  and  it  was  conse- 
quently altered  with  this  view.  Gouverneur  Morris  moved  to  substi- 
tute the  words  of  the  British  statute  upon  the  subject,  but  his  motion 
was  lost.  Dickinson  had  the  clause  amended  so  as  to  require  that  the 
two  witnesses  should  be  to  the  same  ovtert  act,  and  Mason  had  the  words 
**  giving  them  aid  and  comfort  "  inserted  as  restrictive  of  *'  adhering 
to  their  enemies. ' '     Finally,  the  provision  was  left  as  follows :  — 

'^Treason  against  the  United  States  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort.  The  legislature 
of  the  United  States  shall  have  power  to  declare  the  punishment  of  treason.  No  person 
shall  be  convicted  of  treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act  or  on  confession  in  open  court.  No  attainder  of  treason  shall  work  corruption  of 
blood,  nor  forfeiture,  except  during  the  life  of  the  person  attainted." 

The  Committee  on  Style  reported  as  follows :  — 

"  Section  3.  Treason  against  the  United  States  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort.  No  person 
shall  be  convicted  of  treason,  unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court. 

"  The  Congress  shall  have  power  to  declare  the  punishment  of  treason ;  but  no 
attainder  of  treason  shall  work  corruption  of  blood,  nor  forfeiture,  except  during  the 
life  of  the  person  attainted." 


ARTICLE  IV.,  SECTION  1. 

Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public  Acts,  Eecords,  and 
judicial  Proceedings  of  every  other  State.  And  the  Congress  may  by  general  Laws 
prescribe  the  Manner  in  which  such  Acts,  Records  and  Proceedings  shall  be  proved, 
and  the  Effect  thereof. 

This  clause  originated  in  the  Committee  of  Detail.  It  is  not  to  be 
found  in  Randolph's  draft,  but  was  reported  by  the  committee  as 
follows  as  Article  XVI. :  — 

^  Full  faith  shall  be  given  in  each  state  to  the  acts  of  the  legislatures,  and  to  the 
records  and  judicial  proceedings  of  the  courts  and  magistrates  of  every  other  state." 

When  this  provision  came  up  in  the  Convention  on  August  29. 
Williamson  moved  to  substitute  for  it  the  words  in  the  Articles  of  Con- 
federation, **  full  faith  shall  be  given,  in  each  of  these  states,  to  the 
records,  acts,  and  judicial  proceedings,  of  the  courts  and  magistrates  of 
every  other  state.*'  He  did  not  understand  precisely  the  meaning  of 
the  article.  Wilson  and  Johnson  supposed  the  meaning  to  be  that 
judgments  in  one  State  should  be  the  ground  of  actions  in  other  States, 
and  that  acts  of  the  legislature  should  be  included,  for  the  sake  of  acts 
of  insolvency,  etc.     Madison  wanted  to  provide  for  the  execution  of 
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judgments  in  other  States  under  such  regulations  as  might  be 
expedient;  he  thought  this  might  be  safely  done,  and  was  justified  by 
the  nature  of  the  Union;  but  Randolph  said  there  was  n'o  instance  of 
one  nation  executing  the  judgments  of  another  nation,  and  proposed  the 
following  substitute :  — 

*^  Whenever  the  act  of  any  state,  whether  legislative,  executive,  or  judiciary,  shall 
be  attested  and  exemplified  under  the  seal  thereof,  such  attestation  and  exemplification 
shall  be  deemed  in  otiier  states  as  full  proof  of  the  existence  of  that  act ;  and  its  ope^ 
ation  shall  be  binding  in  every  other  state,  in  all  cases  to  which  it  may  relate,  and 
which  are  within  the  cognizance  and  jurisdiction  of  the  state  wherein  the  said  act  was 
done." 

Gouvemeur  Morris  moved  the  following:  — 

^^  Full  faith  ought  to  be  given,  in  each  state,  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state;  and  the  legislature  shall,  by  general  laws,  determine 
the  proof  and  effect  of  such  acts,  records,  and  proceedings." 

The  article  proposed  by  the  Committee  of  Detail  and  Randolph's 
and  Gouvemeur  Morris's  proposals  were  committed,  and  Butledge, 
Randolph,  Gorham,  Wilson,  and  Johnson  were  appointed  the  com- 
mittee.    They  reported  on  September  1  as  follows :  — 

'^  Full  faith  and  credit  ought  to  be  given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings,  of  every  other  state ;  and  the  legislature  shall,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedings,  shall  be  proved.,  and 
the  effect  which  judgments  obtained  in  one  state  shall  have  in  another." 

When  this  subject  was  taken  up  on  September  3,  Gouvemeur  Morris 
moved  to  insert  *  *  thereof  ' '  in  place  of  *  *  which  judgments  obtained  in 
one  State  shall  have  in  another;  "  but  Mason  and  Randolph  did  not 
want  to  extend  the  legislature 's  power  further  than  to  declare  the  effect 
of  judgments.  Wilson  remarked  that  if  the  legislature  were  not 
allowed  to  declare  the  effect,  the  provision  would  amount  to  nothing 
more  than  takes  place  among  all  independent  nations.  Morris's 
motion  was  agreed  to  by  six  States  to  three,  and  then,  on  motion  of 
Madison,  the  article  was  amended  so  as  to  read  that  full  faith,  etc., 
shall  be  given,  and  that  the  legislature  may  by  general  laws  prescribe, 
etc.,  and  the  article  as  amended  was  agreed  to  without  a  count  of  States. 
It  was  now  as  follows :  — 

**  Full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acts,  recordB,  and 
judicial  proceedings,  in  every  other  State;  and  the  legislature  may,  by  general  laws* 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedings,  a^all  be  proved*  and 
the  effect  thereof.*' 

The  Committee  on  Style  reported  it  as  follows :  — 

''  Full  faith  and  credit  shall  be  given,  in  each  state,  to  the  public  acts,  records,  and 
judicial  proceedings,  of  every  other  state.  And  the  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedings,  shall  be  proved,  and 
the  effect  thereof." 
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ARTICLE  IV.,  SECTION  2,  CLAUSE  1. 

The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges  and  Immunitiei  of 
Citizens  in  the  several  States.  ^ 

This  clause  originated  in  the  Committee  of  Detail.  It  is  not  to  be 
found  in  Randolph's  draft,  but  the  draft  made  by  Wilson  for  later  use 
in  that  conmiittee  contains  a  provision  inserted  on  the  margin  by 
Butledge :  — 

**  The  free  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  free  citizens  in  the  several  States." 

The  committee  reported  the  same  provision  as  follows :  — 

''  Article  XIV.  The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states." 

When  this  clause  came  up  in  the  Convention  on  August  28,  Charles 
Cotesworth  Pinckney  was  not  satisfied  with  it.  He  seemed,  says  Madi- 
son's **  Debates,"  to  want  some  provision  to  be  included  in  favor  of 
property  in  slaves.  The  discussion  of  the  fifteenth  article  of  the  draft 
(see  Article  IV.,  Section  2,  Clause  2)  which  followed  directly  upon  this 
debate  indicates  that  he  had  in  mind  some  fear  as  to  its  effect  upon  the 
status  of  escaped  slaves.  The  clause  was,  however,  soon  agreed  to, 
with  South  Carolina  only  in  the  negative,  and  was  so  referred  to  the 
Conmiittee  on  Style,  which  reported  it  in  precisely  the  same  language. 


ARTICLE  IV.,  SECTION  2,  CLAUSE  2. 

A  person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime,  who  shall 
flee  from  Justice,  and  he  found  in  another  State,  shall  on  Demand  of  the  executive 
Authority  of  the  State  from  which  he  fled,  be  delivered  up  to  be  removed  to  the  State 
having  Jurisdiction  of  the  Crime. 

This  clause  originated  mainly  in  the  Committee  of  Detail,  but  it  is 
to  be  observed  that  the  ninth  resolution  of  the  New  Jersey  plan  con- 
tained a  provision  which  I  can  only  interpret  as  intended  to  regulate 
the  same  subject  in  a  different  way :  it  provided  as  follows :  — 

^  That  a  citizen  of  one  state,  committing  an  offence  in  another  state  of  the  Union, 
shall  be  deemed  ^lilty  of  the  same  offence  as  if  it  had  been  committed  by  a  citizen  of 
the  state  in  which  the  offence  was  conmiitted." 

This  resolution,  however,  failed  to  receive  the  approval  of  the  Con- 
vention, nor  was  any  other  provision  upon  the  subject  in  question 
referred  to  the  Committee  of  Detail.     Randolph's  draft  also  does  not 

Wt  Vohimt  VUL 


ARTICLE  IV.,  SECTION  2,  CLAUSE  3. 

No  Person  held  to  Service  or  Labour  in  one  State,  under  the  Laws  thereof,  escap- 
ing into  another,  shall,  in  Consequence  of  any  Law  or  Regulation  therein,  be  discharged 
from  such  Service  or  Labour,  but  shall  be  delivered  up  on  Claim  of  the  Party  to  whom 
such  Service  or  Labour  may  be  due. 

It  has  been  seen  that  during  the  discnssion  of  the  clause  entitling 
the  citizens  of  each  State  to  the  privileges  of  the  citizens  in  the  several 
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contain  anything  upon  the  subject,  but  the  draft  made  later  by  Wilson 
for  use  in  that  committee  contains  a  marginal  insertion  as  follows  in 
Rutledge  's  handwriting :  — 

"  Any  person  charged  with  treason,  felony,  or  high  misdemeanor,  who  shall  flee 
from  justice  and  be  found  in  any  of  the  United  States,  shall,  on  demand  of  the  Ex- 
ecutive Power  of  the  State  from  which  he  fled,  be  delivered  up  and  removed  to  the  State 
having  jurisdiction  of  the  offence." 

The  committee  reported  the  following :  — 

"  Article  XV.  Any  person  charged  with  treason,  felony,  or  high  misdemeanor  in 
any  state,  who  shall  flee  from  justice,  and  shall  be  found  in  any  other  state,  shall,  on 
demand  of  the  executive  power  of  the  state  from  which  he  fled,  be  delivered  up  and 
removed  to  the  state  having  jurisdiction  of  the  offence." 

When  this  clause  came  up  in  the  Convention  on  August  28,  the 
words  **  other  crime  ''  were  inserted  in  place  of  '*  high  misdemeanor,'*         | 
because  of  doubt  whether  the  latter  term  had  not  a  technical  meaning         j 
too  limited,  and  the  clause  as  thus  amended  was  soon  agreed  to.     Butler         I 
and  Charles  Pinckney  moved  an  amendment  to  require  '  *  fugitive  slaves         j 
and  servants  to  be  delivered  up  like  criminals : ' '  but  Wilson  objected 
that  this  would  oblige  the  executive  to  do  it  at  the  public  expense,  and 
Sherman  saw  no  more  propriety  in  the  public  seizing  and  surrendering 
a  slave  or  servant  than  a  horse.     Butler  then  withdrew  his  proposition, 
in  order  that  some  particular  provision  might  be  made  apart  from  this 
article  (see  Article  IV.,  Section  2,  Clause  3).     The  Committee  on  Style 
reported  the  clause  as  follows :  — 

"  A  person  charged  in  any  state  with  treason,  felony,  or  other  crime,  who  shall  flee 
from  justice,  and  be  found  in  another  state,  shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered  up,  and  removed  to  the  state  having  juris- 
diction of  the  crime." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  words 
*  *  to  be  removed  ' '  were  substituted  *  for  *  *  and  removed.  *  * 


•  Elliot,  i.  315, 
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States  (Article  IV.,  Section  2,  Clause  1),  Charles  Cotesworth  Pinckney 
had  been  dissatisfied  with  it,  and  had  seemed  to  want  some  provision 
included  in  favor  of  property  in  slaves;  and  further  that  during  the 
discussion  of  the  article  providing  for  the  surrender  of  fugitives  from 
justice  (Article  IV-,  Section  2,  Clause  2)  on  the  same  day,  Butler  ana 
Charles  Pinckney  had  moved  to  require  *  *  fugitive  slaves  and  servants 
to  be  delivered  up  like  criminals/'  Wilson  objected  that  this  would 
require  the  executive  to  do  it  at  the  public  expense,  and  Sherman  saw 
no  more  propriety  in  surrendering  a  slave  or  servant  than  a  horse. 
Butler  then  withdrew  his  proposition  in  order  that  some  particular  pro- 
vision might  be  made,  apart  from  the  article  then  under  consideration. 
On  August  29,  evidently  in  pursuance  of  the  same  idea,  Butler 
moved  to  insert  the  following  after  Article  XV. ;  and  this  was  probably 
a  part  of  the  compromise  on  the  subjects  of  navigation  and  the  importa- 
tion of  slaves  which  was  made  between  some  eastern  and  southern 
members  on  this  same  day  (see  Article  I.,  Section  9,  Clauses  1,  4, 
and  5) :  — 

"  If  any  person  bound  to  service  or  labor  in  any  of  the  United  States  shtfU  escape 
into  another  state,  he  or  she  shall  not  be  discharged  from  such  service  or  labor,  in  con- 
sequence of  any  regrulations  subsisting  in  the  state  to  which  they  escape,  but  shall  be 
delivered  up  to  the  person  justly  claiming  their  service  or  labor." 

This  was  at  once  agreed  to  nem,  con.,  and  the  provision  was  later 
referred  in  the  same  form  to  the  Committee  on  Style,  which  reported 
it  back  as  follows :  — 

**No  person  legally  held  to  service  or  labor  in  one  state,  escaping  into  another, 
shall,  in  consequence  of  regulations  subsisting  therein,  be  discharged  from  such  service 
or  labor,  but  shall  be  delivered  up,  on  claim  of  the  party  to  whom  such  service  or  labor 
may  be  due." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  term 
**  legally  '*  was  struck  out,  and  the  words  '*  under  the  laws  thereof  " 
were  inserted  *  after  the  word  *  *  state, ' '  in  compliance  with  the  wish 
of  some  who  thought  the  term  *'  legally  "  equivocal,  and  favoring  the 
idea  that  slavery  was  legal  in  a  moral  point  of  view ;  and  on  the  same 
day  the  words  '  *  of  any  law  or  regulation  ' '  were  substituted  f  for  '  *  of 
regulations  subsisting." 


•  Elliot,  Y.  650,  t  Ibid.,  i.  316. 

8  F.  8.  A.  — 15  225  Volume  VIII 


THE  GROWTH  OF  THE  CONSTITUTION. 


ARTICLE   IV^  SECTION  3,  CLAUSE   1. 

New  States  may  be  admitted  by  the  Congress  into  this  Union ;  but  no  new  State 
shall  be  formed  or  erected  within  the  Jurisdiction  of  any  other  State;  nor  any  State  be 
formed  by  the  Junction  of  two  or  more  States,  or  Parts  of  States,  without  the  Consent 
of  the  Legislatures  of  the  States  concerned  as  well  as  of  the  Congress. 

The  tenth  of  the  Virginia  resolutions  read  as  follows :  — 

# 

'^  Besolved,  that  provision  ought  to  be  made  for  the  admission  of  states  lawfully 
arising  within  the  limits  of  the  United  States,  whether  from  a  voluntary  junction 
of  government  and  territory,  or  otherwise,  with  the  consent  of  a  number  of  voices  in 
the  national  legislature  less  than  the  whole." 

This  was  agreed  to  without  debate  in  committee  of  the  whole  on 
June  5,  came  up  before  the  House  itself  on  July  18,  and  was  passed 
unanimously,  and  then  went  as  the  seventeenth  resolution  to  the  Com- 
mittee of  Detail. 

Randolph  inserted  the  following  in  his  draft  among  the  Miscella- 
neous Provisions:  — 

'^  1.  New  states  soliciting  admission  into  the  Union 

(1)  must  be  within  the  present  limits  of  the  United  States: 

(2)  must  lawfully  arise;  that  is 

(a)  in  the  territory  of  the  united  states,  with  the  assent  of  the  legislatare: 
(&)  within  the  limits  of  a  particular  state,  by  the  consent  of  a  major  part 
of  the  people  of  that  state : 

(8)  shall  be  admitted  only  on  the  suffrage  of  2-3ds  in  the  house  of  representa- 
tives and  the  like  No.  in  the  Senate. 

(4)  &  shall  be  admitted  on  the  same  terms  with  the  original  states : 

(6)  provided  always,  that  the  legislature  may  use  their  discretion  in  admitting 
or  rejecting,  and  may  make  any  condition  concerning  the  debt  of  the 
union  at  that  Time. 

(6)  provided  also,  that  the  Western  statc»  are  intitled  to  admission  on  the  terms 
specified  in  the  act  of  congress  of  ." 

This  seems  to  be  the  form  in  which  Randolph  at  some  time  proposed 
the  provision,  but  he  has  apparently  himself  cancelled  the  proviso  as 
to  the  Western  States,  and  also  the  requirement  that  the  states  solicit- 
ing admission  **  must  be  within  the  present  limits  of  the  United  States.'* 
Possibly  he  wrote  the  requirements  contained  in  a  and  6  after  can- 
celling this,  and  thought  they  covered  the  same  ground.  These  latter 
were,  however,  also  later  cancelled,  and  Rutledge  wrote  on  the  margin, 
*  *  States  lawfully  arising,  and  if  within  the  limits  of  any  of  the  present 
States  by  consent  of  the  legislature  of  those  States.  *  *  The  Committee 
of  Detail  reported  the  following  as  Article  XVII. :  — 

'^  New  states  lawfully  constituted  or  established  within  the  limits  of  the  United 
States  may  be  admitted,  by  the  legislature,  into  this  government;  but  to  such  admis- 
sion the  consent  of  two  thirds  of  the  members  present  in  each  House  shall  be  necessary. 
If  a  new  state  shall  arise  within  the  limits  of  any  of  the  present  states,  the  consent  of 
the  legrislatures  of  such  states  shall  be  also  necessary  to  its  admission.    If  the  admission 
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be  consented  to,  the  new  states  shall  be  admitted  on  the  same  terms  with  the  original 
states.  But  the  legislature  may  make  conditions  with  the  new  states  concerning  the 
public  debt  which  shall  be  then  subsisting." 

When  this  clause  came  up  in  the  Convention  on  August  29  and  30, 
Jt  was  much  considered,  and  a  large  number  of  amendments  proposed, 
many  of  which  seem  to  vary  from  each  other  but  very  little.  Gouver- 
neur  Morris  moved  to  strike  out  the  last  two  sentences  requiring  admis- 
sion on  the  same  terms  as  the  original  States  except  as  to  the  public 
debt :  he  said  he  did  not  want  to  bind  down  the  legislature  to  admit  the 
Western  States  on  equal  terms.  Langdon  agreed  with  him.  Mason 
said  that,  if  it  were  possible  to  prevent  emigration  to  the  west,  it  might 
be  good  policy :  *  *  but  go  the  people  will,  as  they  find  it  to  their  interest, 
and  the  best  policy  is  to  treat  them  with  that  equality  which  will  make 
them  friends,  not  enemies. ' '  Madison  insisted  that  the  Western  States 
neither  would  nor  ought  to  submit  to  a  union  which  degraded  them 
from  an  equal  rank  with  the  other  States.  Sherman  and  Williamson 
opposed  the  motion,  but  it  was  carried  by  the  votes  of  nine  States,  with 
only  Maryland  and  Virginia  voting  no.  This  same  jealousy  of  the 
Western  States  came  to  the  surface  on  several  occasions  in  the  Con- 
vention, as,  for  instance,  during  the  debates  upon  the  subject  of 
representation.* 

The  first  parts  of  the  article  also  gave  the  Convention  a  good  deal 
of  trouble.     Gouvemeur  Morris  moved  the  following  as  a  substitute :  — 

''  New  states  may  be  admitted  by  the  legislature  into  the  Union ;  but  no  new  states 
shall  be  erected  within  the  limits  of  any  of  the  present  states,  without  the  consent  of 
the  legislature  of  such  state,  as  well  as  of  the  general  legislature." 

Luther  Martin  and  others  objected  to  requiring  the  consent  of  the 
larger  States  claiming  the  western  lands  to  the  establishment  of  new 
States  within  their  limits.  It  was  unreasonable,  he  argued,  to  require 
the  smaller  States  to  aid  in  guaranteeing  that  the  people  of  Virginia 
beyond  the  mountains,  the  western  people  of  North  Carolina  and 
Georgia,  and  the  people  of  Maine,  should  remain  subject  to  the  respec- 
tive States  now  governing  them  until  these  should  agree  to  a  separation. 
Dickinson  and  others  were  also  of  this  same  general  opinion.  It  was 
next  suggested  that  difficulties  would  arise  as  to  the  case  of  Vermont 
if  Gouvemeur  Morris's  substitute  should  be  adopted.  Carroll  urged 
the  importance  of  a  provision  that  nothing  in  the  Constitution  should 
impair  the  rights  of  the  United  States  to  lands  ceded  by  Great  Britain 
in  the  treaty  of  peace,  and  stated  that  the  sentiments  of  Maryland  were 
so  strong  on  the  subject  of  the  crown  lands  that  we  should  again  be  at 


*  See  Article  I.,  Section  2,  Clause  3. 
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sea  unless  some  guard  was  provided  for  the  rights  of  the  United  States 
to  the  back  lands.  His  motion  for  a  committee  was  lost,  but  he  later 
moved  a  provision  saving  the  rights  of  the  United  States  to  lands  ceded, 
and  it  was  carried  (Article  IV.,  Section  3,  Clause  2). 

Gouverneur  Morris's  motion  was  then  agreed  to,  after  being 
amended  as  follows  to  provide  for  the  case  of  Vermont :  —  the  words 
'  *  hereafter  formed  or  ' '  were  inserted  after  *  *  shall  be, ' '  Vermont  hav- 
ing already  been  formed  into  a  State,  and  **  limits  ''  was  changed  to 
**  jurisdiction,''  the  jurisdiction  of  New  York  not  extending  to  Ver- 
mont, though  Vermont  was  within  the  limits  claimed  for  New  York. 
As  thus  amended,  Gouverneur  Morris 's  amendment  was  adopted  by  the 
Convention  as  follows :  — 

^^  New  states  may  be  admitted  by  the  legislature  into  the  Union ;  but  no  new 
states  shall  be  hereafter  formed  or  erected  within  the  jurisdiction  of  any  of  the  present 
states,  without  the  consent  of  the  legislature  of  such  state  as  well  as  of  the  general 
legislature." 

And  then  it  was  amended  on  motion  of  Dickinson  by  the  addition 
of  the  following  clause :  — 

'*  Nor  shall  any  state  be  formed  by  the  junction  of  two  or  more  states,  or  parts 
thereof,  without  the  consent  of  the  legislature  of  such  states,  as  weU  as  of  the  legislature 
of  the  United  States." 

The  Committee  on  Style  reported  it  as  follows :  — 

"  Section  3.  New  states  may  be  admitted  by  the  Congress  into  this  Union ;  but  no 
new  state  shall  be  formed  or  erected  within  the  jurisdiction  of  any  other  state;  nor 
any  state  be  formed  by  the  junction  of  two  or  more  states,  or  parts  of  states,  without 
the  consent  of  the  legislatures  of  the  states  concerned,  as  well  as  of  the  Congress.'' 

On  September  15,  during  the  comparison  by  the  Convention  of  the 

report  of  the  Conmiittee  on  Style  with  the  articles  agreed  on,  Gerry 

moved  to  insert  after  *  *  or  parts  of  states  ' '  the  words  *  *  or  a  state  and 

part  of  a  state ;  "  but  the  proposal  was  disagreed  to  by  a  large  majority, 

it  being  supposed  that  the  case  was  comprehended  in  the  words  of  the 
clause  as  reported. 


ARTICLE  IV.,  SECTION  3,  CLAUSE  Z 

The  Congress  Rhall  have  Power  to  dispose  of  and  make  all  needful  Rules  and 
Regrulations  respecting  the  Territory  or  other  Property  belonging  to  the  United  States ; 
and  nothing  in  this  Constitution  shall  be  so  construed  as  to  Prejudice  any  Claims  of 
the  United  States,  or  of  any  particular  State. 

This  clause  arose  late  in  the  proceedings  of  the  Convention.  On 
August  18  Madison  introduced  and  had  referred  to  the  Committee  of 
Detail  a  series  of  powers  which  he  proposed  to  confer  on  Confirr^^^^ ; 
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among  them  was  one  '^  to  dispose  of  the  unappropriated  lands  of  the 
United  States,"  and  another  '*  to  institute  temporary  governments  for 
new  States  arising  therein."  The  Committee  of  Detail  reported  on 
these  subjects  on  August  22  through  Butledge,  and  recommended  to 
insert  the  following  words  at  the  end  of  the  sixteenth  clause  of  the  first  * 
section  of  the  seventh  article,  among  the  powers  of  Congress :  — 

**  And  to  provide,  as  may  become  necessary  from  time  to  time,  for  the  well  manag- 
ing and  securing  the  conunon  property  and  general  interests  and  welfare  of  the  United 
States  in  such  manner  as  shall  not  interfere  with  the  government  of  individual  states, 
in  matters  which  respect  only  their  internal  police,  or  for  which  their  individual 
authority  may  be  competent." 

This  proposal  does  not  seem  to  have  been  taken  up  at  any  time  by 
the  Convention,  but  some  of  it  found  its  way  into  the  Constitution  in 
the  following  manner,  while  it  was  also  enlarged  to  cover  other  points. 
On  August  30,  during  the  discussion  of  the  provision  for  the  admission 
of  new  States  (Article  IV.,  Section  3,  Clause  1),  Carroll  moved  a 
proviso  thereto  to  declare  that  nothing  in  the  Constitution  should  affect 
the  right  of  the  United  States  to  theback  lands.  He  explained  that  the 
popular  sentiment  in  Maryland  was  very  strong  on  this  subject,  and 
intimated  that  the  Constitution  would  hardly  be  agreed  to  in  that  State 
otherwise.  His  motion  to  refer  this  proposal  to  a  committee  was 
defeated,  but  he  later  moved  a  proviso  as  follows :  — 

^^  Provided,  nevertheless,  that  nothing  in  this  Constitution  shaU  be  construed  to 
affect  the  claim  of  th^  United  States  to  vacant  lands  ceded  to  them  by  the  treaty  of 
peace." 

He  explained  that,  though  this  might  be  understood  as  relating  to 
lands  not  claimed  by  any  particular  States,  he  had  some  such  in  view. 
Wilson  was  against  it  as  unnecessary.  Madison  thought  the  claims  of 
the  United  States  might  in  fact  be  favored  by  their  courts  having  juris- 
diction, but  was  inclined  to  think  it  best  to  say  nothing  upon  the  sub- 
ject ;  in  any  event,  it  ought  to  go  further  and  declare  that  the  claims  of 
particular  States  also  should  not  be  affected.  Carroll  then  withdrew 
his  motion,  and  offered  the  following  instead :  — 

"  NothinfiT  in  this  Constitution  shall  be  construed  to  alter  the  claims  of  the  United 
States,  or  of  the  individual  states,  to  the  western  territory ;  but  all  such  claims  shall  be 
examined  into,  and  decided  upon,  by  the  Supreme  Court  of  the  United  States." 

But  the  following  substitute  was  offered  by  Gouvemeur  Morris  and 
was  adopted  by  the  Convention :  — 

^  The  le^slature  shall  have  power  to  dispose  of,  and  make  all  needful  rules  and 
reflations  respecting,  the  territory  or  other  property  belonging  to  the  United  States; 
and  nothing  in  this  Constitution  contained  shall  be  so  construed  as  to  prejudice  any 
ckiims,  either  of  the  United  States  or  of  any  particular  state." 

*  Elliot,  V.  462,  where  it  reads  "  second,"  but  must  mean  first 
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Luther  Martin  moved  an  amendment,  ^'  but  all  such  claims  may  be 
examined  into,  and  decided  upon,  by  the  Supreme  Court  of  the  United 
States, ' '  but  it  was  lost. 

Th^  first  portion  of  the  motion  of  Gouvemeur  Morris  was  evidently 
adapted  from  the  proposals  which  Madison  made  on  August  18.  The 
matter  was  later  referred  to  the  Committee  on  Style,  and  they  reported 
it  back  in  the  following  form :  — 

^^  The  Congress  shall  have  power  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belonging  to  the  United  States; 
and  nothing  in  this  Constitution  shall  be  so  construed  as  to  prejudice  any  claim  of  the 
United  States,  or  of  any  particular  state." 


ARTICLE  IV^  SECTION  4. 

The  United  States  shall  guarantee  to  every  State  in  this  Union  a  Republican  Form 
of  Qovemment,  and  shall  protect  each  of  them  against  Invasion ;  and  on  Application  of 
the  Legislature,  or  of  the  Executive  (when  the  Legislature  cannot  be  convened)  against 
domestic  Violence. 

The  eleventh  resolution  of  the  Virginia  plan  was  as  follows :  — 

''  Resolved,  that  a  republican  government,  and  the  territory  of  each  state,  except  in 
the  instance  of  a  voluntary  junction  of  government  and  territory,  ought  to  be  guar- 
anteed by  the  United  States  to  each  state." 

This  was  taken  into  consideration  in  committee  of  the  whole  on 
June  11,  and  some  objections  made  to  its  form;  whereupon  it  was 
changed  to  read  as  follows,  and  was  then  passed  unanimously :  — 

^^  Resolved,  that  a  republican  constitution,  and  its  existing  laws,  ought  to  be  guar- 
antied to  each  state,  by  the  United  States.'* 

In  the  House  revision  this  resolution  was  reached  on  July  18,  and 
objections  were  made  to  its  form.  Gouvemeur  Morris  was  opposed  to 
guaranteeing  some  of  the  laws  of  Rhode  Island,  and  Houston  thought 
it  very  undesirable  to  perpetuate  some  of  the  existing  constitutions. 
Wilson  said  the  purpose  was  to  secure  the  states  against  insurrections, 
and  some  motions  were  made  to  change  its  language  to  meet  this  view, 
and  then  an  amendment  of  Wilson's  was  approved  new,  con,  to  make 
the  clause  read  **  that  a  republican  form  of  government  shall  be  guar- 
antied to  each  state;  and  that  each  state  shall  be  protected  against 
foreign  and  domestic  violence,''  and  in  this  form  it  was  referred  to  the 
Committee  of  Detail. 

Randolph  transferred  this  language  almost  literally  into  his  draft, 
among  the  miscellaneous  provisions;  but  he  added  **  But  this  guarantee 
shall  not  operate  in  the  last  case  [domestic  violence]  without  an  applica- 
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tion  from  the  legislature  of  a  State."      The  Committee  of  Detail 
reported  the  following  as  Article  XVIII. :  — 

"  The  United  States  shall  gruaranty  to  each  state  a  republican  form  of  government; 
and  shall  protect  each  state  against  foreign  invasions,  and,  on  the  application  of  its 
legislature,  against  domestic  violence." 

When  this  portion  of  the  draft  came  np  in  the  Convention,  on 
August  30,  the  word  ' '  foreign  ' '  was  struck  out  as  superfluous.  Dick- 
inson wanted  to  amend  so  as  to  require  the  United  States  in  all  cases 
to  suppress  domestic  violence  without  the  application  of  the  legislature, 
and  explained  that  he  thought  this  of  essential  importance  to  the  tran- 
quillity of  the  United  States,  but  his  motion  was  lost.  Upon  his  sug- 
gestion the  words  *  *  or  executive  ^ '  were  inserted  after  ' '  application 
of  its  legislature.  ^ '  Luther  Martin  moved  to  add  to  this  the  words  *  *  in 
the  recess  of  the  legislature, ' '  but  the  motion  was  lost.  The  clause  as 
amended  as  follows  was  then  agreed  to :  — 

"  The  United  States  shall  guaranty  to  each  state  a  republican  form  of  government ; 
and  shall  protect  each  state  against  invasions;  and,  on  the  application  of  its  legis- 
lature or  executive,  against  domestic  violence." 

In  this  form  the  provision  was  referred  to  the  Committee  on  Style, 
but  some  other  discussions  of  the  Convention  have  a  bearing  on  the  final 
form  of  the  clause.     The  draft  reported  on  August  6  contained  in  the 
first  section  of  the  seventh  article,  among  the  powers  of  Congress,  a 
power  **  to  subdue  a  rebellion  in  any  state,  on  the  application  of  its 
legislature, ' '  which  was  presumably  intended  merely  to  confer  distinct 
authority  to  carry  out  the  guaranty  provided  for  in  the  portion  of  the 
Constitution  just  considered.     When  this  clause  came  up  before  the 
Convention  on  August  17,  Charles  Pinckney  moved  to  strike  out  the 
words  as  to  the  application  of  the  legislature.     Luther  Martin  and 
Mercer  opposed  the  motion,  and  Ellsworth  moved  to  add  **  or  execu- 
tive'' after  *  legislature. "     Gouvemeur  Morris  remarked  that  the 
executive  might  be  at  the  head  of  the  rebellion,  and  added,  *  *  We  are 
acting  a  very  strange  part.     We  first  form  a  strong  man  to  protect  us, 
and  at  the  same  time  wish  to  tie  his  hands  behind  him. ' '     Gerry  was 
against ' '  letting  loose  the  myrmidons  of  the  United  States  on  a  State 
without  its  consent."     Ellsworth  now  varied  his  motion  so  as  to  add 
to  the  clause  as  proposed  by  the  Committee  of  Detail  the  words  **  or 
without  it,  when  the  legislature  cannot  meet ; ' '  and  this  was  agreed  to. 
Then,  on  motion  of  Madison,  the  words  **  against  the  government 
thereof"  were  inserted  after  *'  State,"  so  as  to  leave  open  the  case 
of  a  rebellion  against  the  United  States  and  make  the  provision  in  hand 
apply  only  to  a  rebellion  against  a  State.     But  then  the  Convention,  by 
an  evenly  divided  vote,  declined  to  agree  to  the  clause  as  amended. 
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The  clause  so  disagreed  to  was  in  the  following  words :  —  ^ '  to  subdae 
a  rebellion  in  any  state  against  the  government  thereof ^  on  the  applica- 
tion of  its  legislature,  or  without  it  when  the  legislature  cannot  meet. ' ' 
Therefore,  the  only  clause  upon  the  subject  here  concerned  which 
went  to  the  Committee  on  Sfyle  is  that  shown  before  which  grew  out  of 
the  discussion  of  the  eleventh  resolution  of  the  Virginia  plan.  The 
committee  reported  it  back  as  follows :  — 

'^  The  United  States  shall  guaranty  to  every  state  in  this  Union  a  republican  form 
of  government,  and  shall  protect  each  of  them  against  invasion,  and,  on  application  of 
the  legislature  or  executive,  against  domestic  violence." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  words 
' '  when  the  legislature  cannot  be  convened ' '  were  inserted  after 
*  *  executive. '  * 


ARTICLE  V. 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  necessary,  shall 
propose  Amendments  to  this  Constitution,  or,  on  the  Application  of  the  Legislatures 
of  two  thirds  of  the  several  States,  shall  call  a  Convention  for  proposing  Amendments, 
which,  in  either  Case,  shall  be  valid  to  all  Intents  and  Purposes,  as  Part  of  this  Con- 
stitution, when  ratified  by  the  Legislatures  of  three  fourths  of  the  several  States,  or 
by  Conventions  in  three  fourths  thereof,  as  the  one  or  the  other  Mode  of  Ratification 
may  be  proposed  by  the  Congress;  Provided  that  no  Amendment  which  may  be  made 
prior  to  the  Year  One  thousand  eight  hundred  and  eight  shall  in  any  Manner  affect  the 
first  and  fourth  Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that  no  State, 
without  its  Consent,  shall  be  deprived  of  its  equal  Suffrage  in  the  Senate. 

Charles  Pinckney's  speeches*  show  that  his  draft  contained  two 
provisions  authorizing  some  of  the  federal  authorities  to  suggest  amend- 
ments which  should  become  valid  as  parts  of  the  Constitution  upon 
ratification  by  a  certain  proportion  of  the  legislatures;  but  further 
details  are  not  given.  On  the  same  subject  the  thirteenth  resolution 
of  the  Virginia  plan  provided  as  follows :  — 

"  Resolved,  that  provision  ought  to  be  made  for  the  amendment  of  the  Articles  of 
Union  whensoever  it  shall  seem  necessary;  and  that  the  assent  of  the  national  legis- 
lature ought  not  to  be  required  thereto." 

This  clause  was  postponed  on  June  5,  and  was  taken  up  again  on 
June  11,  when  several  members  did  not  see  the  necessity  of  it  at  all, 
nor  the  propriety  of  making  the  consent  of  the  national  legislature 
unnecessary.  Mason  and  Randolph  urged  the  necessity  of  a  provision 
for  amendment,  saying  that  the  plan  to  be  formed  was  sure  to  be 


*  Moore's  American  Eloquence,  i.  368,  369. 
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defective,  as  the  Confederation  has  been  found  to  be,  and  it  was  much 
better  to  provide  for  amending  in  a  constitutional  way  than  to  trust  to 
chance  and  violence.  The  first  part  of  the  resolution  was  agreed  to, 
and  that  as  to  the  assent  of  the  national  legislature  postponed.  In  the 
revision  by  the  House  proper  on  July  23,  the  clause  was  approved  in 
the  same  form  as  reported  by  the  committee  of  the  whole  in  the 
following  language :  — 

"  Resolved,  That  provision  ought  to  be  made  for  the  amendment  of  the  Articles  of 
Union,  whensoever  it  shall  seem  necessary," 

and  in  this  form  it  was  referred  to  the  Conmiittee  of  Detail. 

In  carrying  this  out  Randolph  wrote  in  his  draft  *  *  an  alteration 
may  be  effected  in  the  articles  of  union  on  the  application  of  two-thirds 
of  the  State  legislatures,"  and  after  these  words  Rutledge  appears  to 
have  added,  **by  a  convention."  But  the  whole  provision  is  then 
cancelled,  and  Rutledge  has  interlined,  *  *  on  application  of  2-3ds  of  the 
State  Legislatures  to  the  National  Legislature  they  [shall!]  call  a 
convention  to  revise  and  alter  the  articles  of  union."  The  committee 
reported  the  following  as  Article  XIX. :  — 

"  On  the  application  of  the  legislatures  of  two-thirds  of  the  states  in  the  Union, 
for  an  amendment  of  this  Constitution^  the  legislature  of  the  United  States  shall  call 
a  convention  for  that  purpose." 

When  this  came  up  in  the  Convention  on  August  30,  Gouvemeur 
Morris  suggested  that  the  legislature  should  be  left  at  liberty  to  call  a 
convention  whenever  they  pleased,  but  he  made  no  motion,  and  the 
clause  was  then  agreed  to  as  reported  nem.  con. 

On  September  10,  after  the  appointment  of  the  Committee  on  Style, 
Gerry  moved  to  reconsider  the  above.  The  Constitution,  he  said,  is 
meant  to  be  paramount  to  those  of  the  States;  and  hence,  under  this 
clause,  two-thirds  of  the  States  may  call  a  convention,  and  a  majority 
vote  in  it  can  bind  the  Union  to  innovations  that  may  altogether  sub- 
vert the  State  constitutions.  Hamilton  seconded  the  motion,  but  from  a 
different  view  from  that  of  Gerry;  he  did  not  object  to  the  consequences 
stated  by  him.  There  was,  he  said,  no  greater  evil  in  subjecting  the 
people  of  the  United  States  to  the  major  voice  than  the  people  of  a 
particular  State.  Amendments  ought  to  be  more  easily  made,  and  the 
national  legislature  will  be  the  first  to  perceive  the  need  of  amend- 
ments, and  ought  to  be  empowered  to  call  a  convention  whenever  two- 
thirds  of  each  branch  should  concur.  Madison  remarked  on  the  vague- 
ness of  the  term  * '  call  a  convention  for  the  purpose,  ^ '  without  fixing 
how  it  should  be  called,  or  what  force  its  acts  should  have. 

The  Convention  having  voted  to  reconsider,  Sherman  moved  to  add 
to  the  provision  the  words  '*  or  the  legislature  may  propose  amend- 
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tuents  to  the  several  States  for  their  approbation ;  but  no  amendments 
shall  be  binding  until  consented  to  by  the  several  States/'  Wilson 
moved  to  insert  *  *  two- thirds  of  ' '  before  *  ^  the  several  States ; ' '  and 
on  the  defeat  of  this,  *  *  three-fourths  of, ' '  and  this  was  agreed  to  nem. 
con,  Madison  moved  to  postpone  the  existing  clause  and  take  up  the 
following :  — 

"  The  legislature  of  the  United  States,  whenever  two-thirds  of  both  Houses  shall 
deem  necessary,  or  on  the  application  of  two-thirds  of  the  legislatures  of  the  several 
states,  shall  propose  amendments  to  this  Constitution,  which  shall  be  valid,  to  all  in- 
tents and  purposes,  as  part  thereof,  when  the  same  shall  have  been  ratified  by  three- 
fourths,  at  least,  of  tiie  legislatures  of  the  several  states,  or  by  conventions  in  three- 
fourths  thereof,  as  one  or  the  other  mode  of  ratification  may  be  proposed  by  the  legis- 
lature of  the  United  States." 

Hamilton  seconded  this  motion,  but  Butledge  said  he  could  never 
agree  to  give  a  power  by  which  the  articles  relating  to  slaves  might  be 
altered  by  the  States  not  interested  in  that  property;  he  accordingly 
moved  to  add  to  the  above :  — 

''  Provided,  That  no  amendments,  which  may  be  made  prior  to  the  year  1808,  shall 
in  any  manner  affect  the  f oiirth  and  fifth  sections  of  the  seventh  article ; " 

and  then  the  whole  clause,  as  recast  by  Madison  and  amended  by  But- 
ledge, was  agreed  to  by  nine  States  to  one. 

The  Committee  on  Style  reported  the  clause  as  follows :  — 

"  Article  V.  The  Congress,  whenever  two  thirds  of  both  houses  shall  deem  neces- 
sary, or  on  the  application  of  two  thirds  of  the  legislatures  of  the  several  states,  shall 
propose  amendments  to  this  Constitution,  which  shall  be  valid,  to  all  intents  and 
purposes,  as  part  thereof,  when  the  same  shall  have  been  ratified  by  three  fourths,  at 
'least,  of  the  legislatures  of  the  several  states,  or  by  conventions  in  three  fourths  thereof, 
as  the  one  or  the  other  mode  of  ratification  may  be  proposed  by  the  Congress ;  provided, 
that  no  amendment  which  may  be  made  prior  to  the  year  1808  shall  in  any  manner 
affect  the  and  sections  of  article  ." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  this  pro- 
vision was  the  subject  of  a  good  deal  of  discussion.  Mason  thought  the 
whole  plan  of  amendment  objectionable:  as  both  modes  depend  upon 
Congress,  no  proper  amendment  will  ever  be  obtained,  if  the  govern- 
ment should  become  oppressive.  Gouverneur  Morris  and  Gerry  then 
moved  to  require  a  convention  to  be  called  on  the  application  of  two- 
thirds  of  the  States,  and  this  was  agreed  to  nem,  con.  Other  minor 
motions  as  to  the  method  of  amendment  were  made,  but  were  defeated 
by  large  majorities. 

Sherman  expressed  his  fears  that  amendments  might  be  made  fatal 
to  particular  States,  such  as  abolishing  them  altogether  or  depriving 
them  of  their  equality  in  the  Senate.  He  thought  the  proviso  in  favor 
of  States  importing  slaves  should  be  extended  so  as  to  provide  that  no 
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State  should  be  affected  in  its  internal  police  or  deprived  of  its  equality 
in  the  Senate,  and  he  moved  a  proviso  to  that  effect.  Madison  thought 
that,  if  they  should  once  begin  with  these  special  provisos,  every  State 
would  insist  upon  them  for  their  boundaries,  exports,  etc.  Sherman's 
motion  was  lost  by  three  ayes  to  eight  noes,  whereupon  he  moved  to 
strike  out  the  fifth  article  altogether.  This  was  lost  by  two  ayes  to 
eight  noes;  but  murmurs  began  to  circulate  among  the  small  States, 
and  Gouvemeur  Morris  then  moved  to  annex  a  further  proviso  to  the 
article  in  these  words :  —  *  *  that  no  State,  without  its  consent,  shall  be 
deprived  of  its  equal  suffrage  in  the  Senate ; ' '  and  this  was  agreed  to 
without  debate,  no  one  opposing  it  or  saying  no  upon  the  question. 
The  blanks  in  the  article  as  reported  were  then  filled  up,  and  the  whole 
approved  in  its  final  form. 

Mason  expressed  his  discontent  at  the  power  conferred  upon  Con- 
gress to  pass  navigation  laws,  and  moved  still  another  proviso  to  the 
amendment  clause,  intended  to  lessen  this  power,  but  it  was  defeated 
(see  Article  I.,  Section  9,  Clauses  1,  4,  and  5). 

Bandolph  stated,  on  September  15,  that  it  was  with  pain  he  was  led 
to  disagree  from  the  Convention,  but  that  he  could  not  sign  the  instru- 
ment as  it  stood :  he  then  moved  that  ^  ^  amendments  to  the  plan  might 
be  offered  by  the  State  Conventions,  which  should  be  submitted  to,  and 
finally  decided  on  by,  another  General  Convention,'^  and  said  that,  if 
this  were  approved,  he  might  possibly  sign.  Mason  and  Gerry  agreed 
with  him  in  the  main,  and  explained  some  of  the  grounds  of  their 
objection.  Charles  Pinckney  referred  to  the  solemnity  of  the  moment 
and  to  the  confusion  of  plans  which  was  certain  to  result  from  such  an 
experiment,  and  added  that  he  was  himself  strongly  opposed  to  some 
parts  of  the  Constitution,  but  meant  to  give  it  his  support.  All  the 
States  voted  against  Randolph's  proposal. 


ARTICLE  VI.,  CLAUSE  1. 

All  Debts  contracted  and  Engagements  entered  into,  before  the  Adoption  of  this 
Constitution,  shall  be  as  valid  against  the  United  States  under  this  Constitution,  as 
under  the  Confederation. 

The  twelfth  resolution  of  the  Virginia  plan  provided  as  follows :  — 

« 

"*  Resolved,  that  provision  ought  to  be  made  for  the  continuance  of  Congress^  and 
their  authorities  and  privilefirep.  until  a  cnven  day  after  the  reform  of  the  Articles 
of  Union  shall  be  adopted,  and  for  the  completion  of  all  their  engagements." 

This  resolution  was  approved  on  June  5,  and  came  up  again  daring 
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the  House  revision  on  July  18,  but  Gouvemeur  Morris  thought  the 
assumption  of  their  agreements  might  as  well  be  omitted,  and  he  did 
not  approve  of  continuing  Congress  until  all  the  States  approve,  as  it 
might  become  expedient  to  put  the  proposed  plan  in  operation  among  a 
smaller  number.  The  subject  was  not  much  discussed,  and  the  whole 
resolution  was  disapproved ;  but  at  a  later  stage  of  the  proceedings  a 
portion  of  the  idea  contained  found  its  way  into  the  Constitution  in  the 
following  manner.  On  August  18  Butledge  moved  that  a  committee  of 
a  member  from  each  State  be  appointed  to  consider  the  necessity  and 
expediency  of  the  debts  of  the  several  States  being  assumed  by  the 
United  States ;  and  his  motion  was  carried  and  a  conunittee  appointed. 
There  was  a  slight  discussion  of  the  subject,  but  it  was  entirely  directed 
to  the  main  subject  of  Rutledge's  motion,  and  with  this  we  are  not 
concerned  here. 

There  were  also  referred  to  this  same  committee  some  other  resolu- 
tions introduced  on  August  18  by  Charles  Pinckney  and  Gerry  and  But- 
ledge, which  all  aimed  at  much  the  same  purpose:  that  of  Pinckney 
read,  **  to  secure  all  creditors,  under  the  new  Constitution,  from  a 
violation  of  the  public  faith,  when  pledged  by  the  authority  of  the 
legislature."  On  August  21  Livingston  reported  as  follows  from  this 
committee :  — 

"  The  legislature  of  the  United  States  shall  have  power  to  fulfil  the  engageniMits 
which  have  been  entered  into  by  Congress,  and  to  discharge,  as  well  the  debts  of  the 
United  States,  as  the  debts  incurred  by  the  several  states,  during  the  late  war,  for  the 
common  defence  and  general  welfare." 

This  report  was  taken  up  on  motion  on  August  22,  but  only  the  first 
sentence  — '  *  the  legislature  of  the  United  States  shall  have  power  to 
fulfil  the  engagements  which  have  been  entered  into  by  Congress  ' '  — 
was  apparently  considered  at  all.  Ellsworth  thought  the  provision 
unnecessary,  as  the  obligation  was  clear  even  without  it,  but  Randolph, 
Madison,  and  Gerry  thought  otherwise.  Madison  mentioned  the 
attempt  made  by  debtors  to  British  subjects  to  show  that  contracts 
under  the  old  government  were  dissolved  by  the  Revolution,  which 
destroyed  the  political  identity  of  the  society,  and  Gerry  thought  some 
explicit  provision  should  be  made,  so  that  no  pretext  might  remain  to 
get  rid  of  the  public  engagements.  Gouverneur  Morris  moved  to 
amend  so  as  to  read  **  the  legislature  shall  discharge  the  debts,  and 
fulfil  the  engagements,  of  the  United  States,'*  and  in  this  form  it  was 
agreed  to  by  all  the  States. 

On  the  next  day  (August  23),  while  the  Convention  was  considering 
the  powers  to  be  conferred  upon  Con2:rcss  under  what  has  now  become 
Article  I.,  Section  8,  Clause  1,  the  idea  above  considered  was  inserted 
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in  this  latter  portion  of  the  Constitution,  and  it  was,  on  motion,  made 
tor^ad:  — 

'^  The  legislature  shall  fulfil  the  engagements  and  discharge  the  dchts  of  the  United 
States;  and  shall  have  the  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises." 

Butler  immediately  gave  notice  of  a  motion  to  reconsider  the  first 
portion  of  this,  lest  it  should  compel  payment  to  the  **  blood-suckers  " 
who  speculated,  as  well  as  to  those  who  had  bled  for  their  country,  and 
this  motion  was  carried  the  next  day,  and  the  subject  came  up  for  con- 
sideration on  August  25.  Mason  objected  to  the  provision  being  made 
imperative,  and  thought  it  might  be  impossible  to  perform ;  he  argued 
that  it  would  beget  speculations,  and  that  there  was  a  great  difference 
between  original  holders  and  those  who  had  fraudulently  purchased  in 
the  pestilential  practice  of  stock- jobbing ;  he  did  not  mean,  he  said,  to 
include  those  who  had  bought  in  the  open  market.  He  feared,  also, 
that  the  word  shall  might  extend  to  all  the  old  continental  paper.  After 
a  short  discussion,  Randolph  proposed  to  make  the  provision  read :  — 

'^  All  debts  contracted,  and  enga«:ement8  entered  into,  by  or  under  the  authority  of 
Congress,  shall  be  as  valid  against  the  United  States,  under  this  Constitution,  as  under 
the  Confederation ; " 

and  this  was  adopted  by  a  vote  of  ten  to  one. 

The  clause  so  adopted  as  a  part  of  the  provisions  upon  the  powers 
of  Congress  went  later  to  the  Committee  on  Unfinished  Portions, 
because  some  amendments  (immaterial  here)  were  later  moved  to  the 
clause  of  which  it  then  formed  a  part  and  were  not  acted  on  ( see  Article 
I,  Section  8,  Clause  1),  and  that  committee  omitted  this  provision  from 
the  part  of  the  Constitution  in  question.  The  Committee  on  Style, 
however,  evidently  considered  the  idea  as  belonging  in  the  Constitution, 
and  transferred  it  to  a  new  clause;  they  adopted  very  closely  the 
language  into  which  the  matter  had  been  finally  cast  by  Randolph, 
making,  however,  some  minor  alterations,  and  reported  as  follows :  — 

"  AfincLE  VI.  All  debts  contracted,  and  engagements  entered  into,  before  the  adop- 
tion of  this  Constitution,  shall  be  as  valid  against  the  United  States  under  this  Con- 
stitation  aa  under  the  Confederation." 


ARTICLE  VI.,  CLAUSE  2. 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made  in 
Pursuance  thereof;  and  all  Treaties  made,  or  which  <?hall  be  made,  under  the  Authority 
of  the  United  States,  shall  be  the  supreme  Law  of  the  Land ;  and  the  Judges  in  every 
State  shall  be  bound  thereby,  any  Thing  in  the  Constitution  or  Laws  of  any  State  to 
the  Contrary  notwithstanding. 
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The  first  outline  of  the  language  of  this  clause  is  to  be  found  in  the 
sixth  resolution  of  the  New  Jersey  plan,  which  was  introduced  into  the 
Convention  on  June  15;  but  some  earlier  discussions  must  first  be 
considered. 

The  sixth  resolution  of  the  Virginia  plan,  upon  the  powers  of  Con- 
gress, contained  a  provision  that 

''  The  national  legislature  ought  to  be  empowered  ...  to  negative  all  laws  passed 
by  the  several  states  contravening,  in  the  opinion  of  the  national  legislature,  the 
Articles  of  Union,  or  any  treaty  subsisting  under  the  authority  of  the  Union ; " 

and  the  eighth  resolution  made  the  executive  and  a  convenient  number 
of  the  national  judiciary  a  council  of  revision,  and  provided  that  their 
dissent  from  a  negative  of  a  State  law  should  amount  to  a  rejection  of 
such  negative  unless  the  law  in  question  should  ^^  be  again  negatived 
by  of  the  members  of  each  branch.*'     Charles  Pinckney's 

speeches  *  show  that  his  draft  also  gave  Congress  a  negative  on  all  such 
legislative  acts  of  each  State  as  should  appear  to  them  improper,  and 
he  referred,  moreover,  in  his  speeches  to  the  violations  by  the  States  of 
federal  laws  and  of  nearly  every  treaty. 

The  two  plans  introduced  at  the  very  opening  of  the  Convention 
thus  each  contained  a  method  for  the  setting  aside  of  objectionable 
State  laws  by  the  central  government,  and  I  think  that  a  close  following 
of  the  treatment  by  the  Convention  of  this  part  of  the  Virginia  plan 
will  demonstrate  that  the  clause  we  are  now  concerned  with,  coupled 
with  the  clause  as  to  the  judicial  power  of  the  federal  government 
(Article  III.,  Section  2,  Clause  1),  was  distinctly  intended  to  substitute 
another  method  of  attaining  the  same  end.  The  portion  quoted  from 
the  sixth  resolution  of  the  Virginia  plan  was  agreed  to  without  debate 
or  dissent  in  committee  of  the  whole  on  May  31.  On  June  8,  Charles 
Pinckney  and  Madison  moved  to  change  the  language  so  as  to  read  *  *  to 
negative  all  laws  which  to  them  shall  appear  improper,"  but  the  motion 
was  lost  after  some  memorable  debate  on  the  control  of  the  States  and 
their  tendency  to  encroach  on  the  federal  government. 

The  resolution  was  therefore  reported  from  the  conMnittee  of  the 
whole  in  the  language  that  **the  national  legislature  ought  to  be 
empowered  ...  to  negative  all  laws  passed  by  the  several  states, 
contravening,  in  the  opinion  of  the  national  legislature,  the  articles  of 
the  Union,  or  any  treaty  subsisting  under  the  authority  of  the  Union;  " 
but  when  this  came  up  for  consideration  before  the  Convention  proper 
on  July  17  it  was  discussed  for  a  short  time,  and  was  then  defeated. 
Gouvemeur  Morris  was  against  it,  because  it  would  disgust  the  States, 

*  Moore's  American  Eloquence,  i.  365,  366. 
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and  Sherman  and  he  thought  it  unnecessary,  as  the  courL:3  of  the  States 
would  not  consider  as  valid  any  law  contravening  the  authority  of  the 
Union,  and  which  the  legislature  would  wish  to  be  negatived.  Luther 
Martin  considered  the  clause  improper  and  inadmissible,  and  asked 
whether  all  the  laws  of  the  States  were  to  be  sent  up  to  the  general 
legislature  before  they  were  permitted  to  operate.  Madison  and 
Charles  Pinckney  both  thought  the  provision  essential,  and  Madison 
argued  that  nothing  less  than  such  a  negative  could  control  the  pro- 
pensity of  the  States  to  disturb  the  system.  They  will,  he  said,  pass 
laws  which  will  accomplish  their  purpose  before  they  can  be  set  aside 
by  the  national  tribunals ;  nor  can  confidence  be  put  in  those  of  the 
States.  In  all  the  States  they  are  more  or  less  dependent  on  the  legis- 
latures, and  in  Rhode  Island  judges  were  displaced  who  refused  to 
execute  an  unconstitutional  law. 

Upon  taking  a  vote,  the  clause  was  defeated  by  seven  to  three,  and 
Luther  Martin  then  immediately  moved  the  following  resolution,  which 
was  agreed  to  wem.  con.  Its  language  is  very  closely  the  same  as  that 
of  the  sixth  resolution  of  the  New  Jersey  plan,  which  had  been  intro- 
duced into  the  Convention  on  June  15,  and  which  Martin  had  aided  *  to 
draw ;  and  it  seems  clear  enough  that  it  was  intended  as  a  substitute  for, 
and  to  attain  the  same  end  as,  the  clause  which  had  just  been 
defeated :  — 

'*  That  the  legislative  acts  of  the  United  States,  made  by  virtue  and  in  pursuance 
of  the  Articles  of  Union,  and  all  treaties  made  and  ratified  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  respective  states,  as  far  as  those  acts  or 
treaties  shall  relate  to  the  said  states,  or  their  citizens  and  inhabitants;  and  that  the 
judiciaries  of  the  several  states  shall  be  bound  thereby  in  their  decisions,  anything  in 
the  respective  laws  of  the  individual  states  to  the  contrary  notwithstanding.^ 

This  proposition  was,  as  has  been  said,  agreed  to  at  once,  and  was 
referred  later  to  the  Committee  of  Detail  as  the  seventh  resolution  of 
the  Convention,  and  in  that  committee  a  proposal  was  made  by  Ran- 
dolph which  is  very  interesting,  and  indicates  strongly  a  clear  intention 
to  attain  through  the  judiciary  the  end  of  setting  aside  State  laws,  a 
power  which  it  has  just  been  seen  the  Convention  had  declined  to  vest 
in  the  legislative  department.  It  must  never  be  forgotten  in  this  con- 
nection that  a  point  which  was  constantly  in  the  minds  of  members  as 
something  absolutely  necessary  was  to  stop  the  continual  violations:!: 
of  contractual  rights  and  of  the  rights  of  foreigners  under  treaties,  by 
the  laws  of  the  States.     Before  the  Convention  met,  Randolph  and 


*  Luther  Martin's  Tetter,  printed  in  Elliot's  Debates,  i.  349;  see  also  Madison  on  the 
Mune  subject,  ibid.,  v.  191. 
t  Elliot,  i.  207:  v.  322. 
JSee  referenccB  given  under  Article  I.,  Section  10,  Clause  1. 
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Madison  were  evidently  considering  some  method  of  securing  in  par- 
ticular the  rights  of  the  British  creditors  under  the  treaty  of  peace,  and 
the  former  wrote  *  the  latter  on  April  4, 1787,  *  *  But  does  the  establish- 
ment of  the  treaty  as  a  law  provide  certainly  for  the  recovery  of  the 
debts  f  Ought  it  not  [to]  be  paramount  to  law,  or  at  least  to  be  one  of 
those  laws  which  are,  in  my  opinion,  beyond  repeal,  from  being  com- 
bined with  a  compact!  ^^  And  it  will  be  observed  that  the  proposition 
of  Luther  Martin,  as  well  as  the  like  proposition  contained  in  the  New 
Jersey  resolutions,  made  treaties  a  part  of  the  supreme  law. 

When,  with  all  these  matters  in  his  mind,  and  with  the  resolution 
adopted  by  the  Convention  on  Luther  Martin's  motion  before  him,  Ran- 
dolph came  to  sketch  his  committee  draft,  he  wrote  at  one  time  a  pro- 
vision which  proves  beyond  doubt  that  he  at  least  foresaw  the  outlines 
of  that  function  of  the  courts  as  to  unconstitutional  laws,  which  is  now 
so  clearly  established ;  he  proposed  to  insert  the  following  clause  at  the 
end  of  the  provisions  as  to  the  legislative  powers  of  Congress :  — 

"  All  laws  of  a  particular  State  repugrnant  hereto  shall  be  void ;  and  in  the  decision 
thereon,  which  shall  be  vested  in  the  supreme  judiciary,  all  incidents,  without  which 
the  general  principle  cannot  be  satisfied,  shall  be  considered  as  involved  in  the  general 
principle." 

This  clause  is  cancelled  in  the  draft,  and  was  therefore  doubtless 
disapproved  by  the  committee  or  by  its  author's  own  later  judfi^ent 
and  over  it  Randolph  has  written  **  insert  the  eleventh  article/'  This 
was  the  article  upon  the  Judiciary,  in  the  draft  reported  by  the  com- 
mittee, and  the  words  so  inserted  probably  indicate  that  he  thought  the 
same  result  as  was  originally  intended  by  the  cancelled  clause  would 
flow  from  the  provisions  as  to  the  jurisdiction  of  the  supreme  court 
(See  Article  III.,  Section  2,  Clauses  1  and  2.) 

The  Committee  of  Detail  reported  the  provision  introduced  by 
Luther  Martin  in  the  following  form :  — 

"  Article  VIII.  The  acts  of  the  legislature  of  the  United  States  made  in  pursuance 
of  this  Constitution,  and  all  treaties  made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  several  states,  and  of  their  citizens  and  inhabitants ;  and 
the  judges  in  the  several  states  shall  be  bound  thereby  in  their  decisions,  any  thin^r  in 
the  constitutions  or  laws  of  the  several  states  to  the  contrary  notwithstanding." 

When  this  clause  came  up  before  the  Convention  on  August  23, 
Rutledge  moved  to  amend  it  to  read  as  below,  and  this  was  agreed  to 
mm.  con.  The  principal  change  consisted  in  extending  the  provision 
so  as  to  include  the  Constitution.  This  had  not  yet  been  done  in  the 
judiciary  clause  (Article  III.,  Section  2,  Clause  1),  but  was  done 
later : — 

■  -'■■'■■■'■■■■'■'»'  .  ■   '  ■'  ■— ^-^^-a 

♦Comyay'^  Randolph,  7SI, 
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**  This  Constitution,  and  the  laws  of  the  United  States  made  in  pursuance  thereof » 
and  all  the  treaties  made  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  several  states,  and  of  their  citizens  and  inhabitants;  and  the  judges  of  the 
several  states  shall  be  bound  thereby  in  their  decisions,  any  thing  in  the  constitutions 
or  laws  of  the  several  states  to  the  contrary  notwithstanding." 

Later  the  same  day,  Charles  Pinckney  introduced  once  more  the 
plan  of  giving  to  Congress  the  power  to  negative  State  laws,  but  varied 
it  with  a  proviso  that  two-thirds  of  the  members  of  each  House  should 
concur.  There  was  some  discussion  of  the  matter,  but  its  supporters 
were  unable  to  carry  a  motion  to  commit  the  proposal,  and  then  the 
motion  was  withdrawn. 

On  August  25,  the  above  clause  was  amended  nem,  con,  on  motion 
of  Madison,  seconded  by  Gouvemeur  Morris,  by  inserting  after  *  *  all 
treaties  made,  ^  ^  the  words  *  *  or  which  shall  be  made ; ' '  the  purpose 
being  to  obviate  all  doubt  about  pre-existing  treaties  by  making  the 
language  expressly  cover  both  past  and  future  ones.  The  clause  was 
later  referred,  without  further  change,  to  the  Committee  on  Style,  and 
they  reported  it  back  with  some  changes  of  importance,  the  principal 
one  being  the  substitution  of  the  term  *  ^  supreme  law  of  the  land  ' '  for 
"  supreme  law  of  the  respective  states,"  etc. :  — 

^'This  Constitution,  and  the  laws  of  the  United  States  which  shall  he  made  in 
pursuance  thereof,-  and  all  treaties  made,  or  which  shall  he  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every 
state  shall  be  bound  thereby,  any  thing  in  the  Constitution  or  laws  of  any  state  to  the 
contraiy  notwithstanding." 


ARTICLE  VI.,  CLAUSE  3. 

The  Senators  and  Representatives  before  mentioned,  and  the  Members  of  the 
several  State  Legislatures,  and  all  executive  and  judicial  Officers,  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound  by  Oath  or  Affirmation,  to  support  this 
Constitution;  but  no  religious  Test  shall  ever  be  required  as  a  Qualification  to  any 
Office  or  public  Trust  under  the  United  States. 

The  fourteenth  resolution  of  the  Virginia  plan  was  as  follows :  — 

*'  Resolved,  that  the  legislative,  executive,  and  judiciary  powers,  within  the  several 
states,  ought  to  be  bound  by  oath  to  support  the  Articles  of  Union." 

This  clause  was  postponed  on  June  5,  and  on  June  11  Sherman 
opposed  it  as  intruding  needlessly  into  the  State  jurisdictions.  Gerry 
thought  there  was  as  much  reason  for  an  oath  to  the  States  from  the 
national  officers,  while  Randolph  thought  it  vital  to  put  the  national 
government  at  least  on  the  same  basis  as  the  States,  the  officers  of 
which  already  take  an  oath  to  the  government  they  serve.  Luther 
Martin  said  the'  new  oath  was  either  coincident  with  that  to  the  States 
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or  was  contrary  and  therefore  improper,  and  he  moved  to  strike  ost 
the  words  *  *  within  the  several  States, ' '  but  his  motion  was  lost,  and 
then  the  resolution  was  carried  by  six  ayes  to  five  noes. 

The  clause  was  reached  again  during  the  revision  by  the  House  on 
July  23,  and  Williamson  suggested  that  a  reciprocal  oath  should  be 
required  from  the  national  officers  to  support  the  State  governments, 
but  his  proposition  does  not  seem  to  have  had  any  support.  Wilson 
rather  doubted  the  expediency  and  efficacy  of  oaths.  The  resolution 
was  amended  to  include  the  national  officers,  and  was  then  passed  nem. 
con.  in  the  following  form :  — 

"  Resolved,  That  the  legislative,  executive,  and  judiciary  powers,  within  the  several 
states,  and  of  the  national  government,  ought  to  be  bound,  by  oath,  to  support  the 
Articles  of  Union." 

And  in  this  form  it  was  referred  to  the  Committee  of  Detail. 

Randolph  omitted  from  his  draft  that  portion  of  this  provision 
which  required  an  oath  from  the  national  officers  as  well  as  those  of  the 
State,  but  the  committee  changed  this,  and  reported  as  follows :  — 

''  Article  XX.  The  members  of  the  legislatures,  and  the  executive  and  judicial 
officers  of  the  United  States,  and  of  the  several  states,  shall  be  bound  by  oath  to  sup- 
port this  Constitution." 

When  this  clause  came  up  in  the  Convention  on  August  30,  the 
words  * '  or  affirmation  * '  were  added  after  ' '  oath, ' '  and  then  Charles 
Pinckney  moved  to  add  to  the  article  the  proviso,  *  *  but  no  religious 
test  shall  ever  be  required  as  a  qualification  to  any  office  or  public  trust 
under  the  authority  of  the  United  States.^'  A  similar  provision  is 
shown  by  his  speeches  *  to  have  been  contained  in  his  draft,  and  he  had 
told  the  Convention  that  it  was  *  *  a  provision  the  world  will  expect 
from  you  in  the  establishment  of  a  system  founded  on  Republican  prin- 
ciples and  in  an  age  so  liberal  and  enlightened  as  the  present.'*  He 
had  also  introduced  a  provision  in  the  same  general  direction  into  the 
Convention  on  August  20 :  —  *  *  No  religious  test,  or  qualification,  shall 
ever  be  annexed  to  any  oath  of  office  under  the  authority  of  the  United 
States/'  This  motion  had  been  referred  to  the  Committee  of  Detail, 
but  they  do  not  seem  to  have  made  any  report  upon  it.  It  was  doubtless 
for  this  reason  that  Pinckney  now  moved  it  in  the  form  of  a  proviso  to 
the  present  clause.  Sherman  thought  the  proviso  unnecessary,  as  the 
prevailing  liberality  was  a  sufficient  protection  against  such  tests,  but 
Gouvemeur  Morris  and  Charles  Cotesworth  Pinckney  approved  the 
motion,  and  it  was  agreed  to,  as  was  then  the  whole  article  as  amended. 

The  Committee  on  Style  reported  this  clause  as  follows :  — 


*  Moore's  American  Eloquence,  1.  369.  , 
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**  The  senators  and  representatives  before  mentioned,  and  the  members  of  the 
several  state  legislatures,  and  all  executive  and  judicial  officers,  both  of  the  United 
States  and  of  the  several  states,  shall  be  bound,  by  oath  or  affirmation,  to  support  this 
Constitution ;  but  no  religious  test  shall  ever  be  required  as  a  qualification  to  any  office 
of  public  trust  under  the  United  States." 


ARTICLE  VII. 


The  ratification  of  the  Conventions  of  nine  States,  shall  be  sufficient  for  the  Es- 
tablishment of  this  Constitution  between  the  States  so  ratifying  the  Same. 

The  fifteenth  resolution  of  the  Virginia  plan  was  in  the  following 
language :  — 

''Besolved,  that  the  amendments  which  shall  be  o£Pered  to  the  Confederation  by 
the  Convention,  ought,  at  a  proper  time  or  times,  after  the  approbation  of  Congress, 
to  be  submitted  to  an  assembly  or  assemblies  of  representatives,  recommended  by  the 
several  leg^islatures,  to  be  expressly  chosen  by  the  people,  to  consider  and  decide  thereon.'' 

This  was  postponed  on  June  5,  after  a  short  discussion  in  which 
Sherman  and  Gerry  objected  to  popular  ratifications,  while  Madison 
thought  them  essential  and  remarked  that  otherwise  in  cases  of  conflicts 
between  laws  of  the  States  and  of  Congress,  the  courts  of  the  former 
might  decide  in  favor  of  their  own  laws ;  and  he  remarked  further  that 
it  might  be  asserted  that  the  Union  was  a  mere  treaty  among  inde- 
pendent States,  and  therefore  a  breach  of  any  one  article  absolved  the 
other  parties  from  the  whole  obligation.  The  resolution  came  up  again 
in  committee  of  the  whole  on  June  12,*  and  was  agreed  to,  but  it  was  a 
good  deal  discussed  when  it  came  before  the  House  proper  on  July  23. 
Ellsworth,  Paterson,  and  Gerry  thought  it  ought  rather  to  be  referred 
to  the  State  legislatures,  while  Mason,  Randolph,  Gorham,  Gouvemeur 
Morris,  and  Madison  all  supported  the  reference  to  Conventions. 
Gouvemeur  Morris  argued  that,  as  no  alteration  could  be  made  under 
the  Confederation  without  unanimous  consent,  any  change  in  the  pro- 
posed Constitution  not  made  in  accordance  with  this  provision,  must  be 
held  void  by  the  judges  as  unconstitutional,  if  the  reference  should  be 
made  to  the  legislature ;  while,  if  the  reference  is  made  to  the  people  of 
the  United  States,  the  federal  compact  may  be  altered  by  a  majority  of 
them.  Madison  thought  the  legislatures  clearly  incompetent,  for  the  very 
changes  proposed  would  make  essential  inroads  on  the  State  constitu- 
tions, and  a  legislature  cannot  change  the  constitution  under  which  it 
exists.  The  difference  between  a  system  founded  on  the  legislature 
only  and  one  founded  on  the  people  is,  he  said,  that  between  a  league  or 


*  Elliot,  V.  183.    Compare,  however,  i.  170. 
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treaty  and  a  constitution.  And  he  elaborated  the  ideas  he  had  thrown 
out  earlier,  and  went  on  that  a  law  violating  a  mere  treaty  or  league 
created  by  a  prior  law  might  be  held  valid  by  the  judges,  while  they 
would  declare  void  a  law  violating  a  constitution  adopted  by  the  people. 
Again,  in  the  case  of  treaties,  a  violation  of  any  one  article  by  one  party 
frees  the  other  parties,  while  in  the  case  of  a  union  of  people  under  one 
constitution,  such  an  interpretation  is  excluded.  Gouvemeur  Morris 
moved  to  refer  the  plan  to  one  general  convention  to  consider,  amend, 
and  establish,  but  his  motion  was  not  seconded.  A  motion  by  Ellsworth 
to  refer  to  the  legislatures  was  defeated,  and  the  resolution  as  reported 
was  then  approved  by  nine  to  one. 

During  the  discussion  on  June  5,  Wilson  —  apparently  meaning  to 
threaten  the  smaller  States  of  New  Jersey  and  Delaware  —  had 
expressed  a  hope  that  the  provision  for  ratifying  would  be  put  on  such 
a  footing  as  to  admit  of  a  partial  union,  with  a  door  open  for  the  acces- 
sion of  the  rest,  and  Charles  Pinckney  hoped  that,  in  case  the  experi- 
ment should  not  unanimously  take  place,  nine  States  might  be  author- 
ized to  unite  under  the  same  government.  Again,  on  July  23,  Gorham 
threw  out  pretty  distinctly  the  idea  that  it  might  be  necessary  to  * '  give 
effect  to  the  system  without  waiting  for  the  unanimous  consent  of  the 
States ; ' '  and  Gouvemeur  Morris  had  suggested  the  same  idea  less 
distinctly  on  July  18. 

This  resolution  was  thus  referred  to  the  Committee  of  Detail  as  the 
twenty-second  resolution  of  the  Convention  in  the  same  form  in  which 
Randolph  had  intrbduced  it  at  the  opening  of  the  proceedings,  and 
there  can  be  no  doubt  that  the  article  of  the  Constitution  with  which 
we  are  now  concerned  grew  out  of  it  and  the  ideas  thrown  out  in  the 
debate  upon  it.  Randolph's  draft  contains  at  the  end  what  he  calls 
*  *  addenda, ' '  the  purpose  of  which  is  to  provide  for  the  method  of  estab- 
lishing and  introducing  the  government.  The  first  of  these  was  written 
by  him,  *  *  The  assent  of  the  major  part  of  the  people  of  states 

shall  give  operation  to  this  constitution, ' '  and  in  this  the  words  *  *  major 
part  of  the  people  ' '  are  cancelled,  and  over  them  is  written,  in  Rut- 
ledge 's  handwriting,  **  Conventions."  The  Committee  of  Detail 
reported  the  following  as  Article  XXI. :  — 

"  The  ratification  of  the  conventions  of  states  shall  be  sufficient  for  organ- 

izing this  Constitution." 

When  this  clause  came  up  in  the  Convention  on  August  30  and  31, 
(Jouvemeur  Morris  thought  the  blank  ought  to  be  filled  up  in  a  twofold 
way,  so  as  to  provide  for  the  cases  of  the  ratifying  States  either  being 
conti^ous,  which  would  render  a  small  number  suflBcient,  or  being  dis- 
persed, which  would  require  a  greater  number.     Madison  remarked 
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that  if  the  blank  was  filled  up  with  nine  or  less,  the  Constitution  might 
be  put  in  force  over  the  whole  body  of  the  people,  though  less  t]ian  a 
majority  of  them  should  ratify  it;  but  Wilson  thought  the  States  only 
which  ratify  can  be  bound.  King  moved  to  add  the  words  '  *  between 
the  said  states,"  so  as  to  confine  the  operation  of  the  government  to 
the  States  ratifying  it,  and  this  was  agreed  to,  with  Maryland  only  in 
the  negative.  Sherman  doubted  the  propriety  of  authorizing  less  than 
all  the  States  to  execute  the  Constitution,  because  of  the  nature  of  the 
existing  Confederation,  and  Madison  proposed  an  amendment  intended 
to  require  the  concurrence  of  a  majority  of  both  the  States  and  the 
people.  But  these  proposals  were  not  pressed  to  a  vote,  and  Gouver- 
neur  Morris  moved,  to  strike  out  the  requirement  of  conventions  and 
leave  the  States  to  pursue  their  own  modes.  King  thought  this  was 
equivalent  to  giving  up  the  business,  because  of  the  complicated  forma- 
tions of  the  legislatures,  but  Morris  explained  that  he  meant  to  facili- 
tate the  adoption  of  the  plan  by  making  it  easy  for  each  State  to  accord 
with  the  mode  required  by  its  constitution.  Madison,  Gorham,  and 
Charles  Pinckney  were  in  favor  of  conventions,  Luther  Martin  for  a 
reference  to  the  State  legislatures.  Morris's  motion  was  lost,  and  the 
Convention  then  proceeded  to  fill  up  the  blank  for  the  number  of  States. 
Motions  for  thirteen  and  for  ten  were  defeated,  and  nine  was  fixed 
upon.  Randolph  and  Mason  were  the  chief  supporters  of  nine,  and 
argued  that  it  was  best  to  preserve  ideas  already  familiar  to  the  people : 
nine  States,  they  said,  were  required  in  all  great  cases  under  the  Con- 
federation. The  article  as  thus  amended  was  then  agreed  to  by  all  the 
States  except  Maryland,  and  was  as  follows :  — 

^  The  ratification  of  the  Conventions  of  nine  States  shall  be  sufficient  for  organ- 
izing this  Constitution  between  the  said  States." 

On  September  10,  after  the  appointment  of  the  Committee  on  Style, 
Gerry  moved  to  reconsider  this  and  the  twenty-second  article  (see 
"  Reference  to  Congress  '*).  He  was  opposed  to  an  **  amendment  of 
the  Confederation  with  so  little  scruple  or  formality. '  *  Hamilton  con- 
curred with  Gerry,  and  wanted  each  legislature  authorized  to  say 
whether  or  not  it  was  in  favor  of  establishing  the  Constitution  among 
nine  States.  Gorham  replied  that  if  this  were  done  different  and  con- 
ditional ratifications  would  defeat  the  instrument  entirely.  Randolph 
was  opposed  to  this  part  of  the  plan,  and  thought  the  Constitution  con- 
tained so  many  objectionable  features  that  it  ought  to  go  to  another 
Convention  clothed  with  authority  to  adopt  such  amendments  as  it 
should  think  desirable.  Hamilton  moved  the  following  elaborate 
proposition  containing  the  ideas  he  had  expressed :  — 
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"  Resolved,  That  the  foregoing  plan  of  a  Constitution  be  transmitted  to  the  United 
States  in  Congress  assembled,  in  order  that,  if  the  same  shall  be  agreed  to  by  them,  it 
may  be  communicated  to  the  legislatures  of  the  several  states,  to  the  end  that  they  may 
provide  for  its  final  ratification,  by  referring  the  same  to  the  consideration  of  a  con- 
vention of  deputies  in  each  state,  to  be  chosen  by  the  people  thereof;  and  that  it  be 
recommended  to  the  said  legislatures,  in  their  respective  acts  for  organizing  such  con- 
vention, to  declare  that,  if  the  said  convention  shall  approve  of  the  said  Constitution, 
such  approbation  shall  be  binding  and  conclusive  upon  the  state ;  and  further,  that  if  the 
said  convention  shall  be  of  opinion  that  the  same,  upon  the  assent  of  any  nine  states 
thereto,  ought  to  take  effect  between  the  states  so  assenting,  such  opinion  shall  there- 
upon be  also  binding  upon  such  a  state,  and  the  said  Constitution  shall  take  efiPect 
between  the  states  assenting  thereto." 

• 

Only  Connecticut,  however,  voted  in  favor  of  this  amendment,  and 
the  twenty-first  article  as  reported  from  the  Committee  of  Detail,  with 
the  blank  filled  and  with  the  addition  of  the  words  *^  between  the  said 
States,  ^ '  was  then  again  agreed  to  unanimously,  and  was  later  referred 
to  the  Committee  on  Style.  They  reported  it  back  to  the  Convention 
as  follows :  — 

'' Article  VII.  The  ratification  of  the  conventions  of  nine  states  shall  be  suffi- 
cient for  the  establishment  of  this  Constitution  between  the  states  so  ratifying  the 
same." 

On  September  15,  when  the  Convention  had  completed  the  com- 
parison of  the  report  of  the  Committee  on  Style  with  the  articles  agreed 
on,  Randolph  animadverted  on  the  dangerous  powers  given  to  Congress 
by  the  Constitution :  he  felt  pain  at  diflfering  from  the  Convention  at 
the  end  of  its  labors,  and  was  anxious  for  some  accommodating 
expedient  which  would  relieve  him  from  his  embarrassments,  and  he 
accordingly  moved  *  *  that  amendments  to  the  plan  might  be  offered  by 
the  State  Conventions,  which  should  be  submitted  to,  and  finally  decided 
on  by,  another  General  Convention.  ^ '  It  would  be  impossible  for  him, 
he  said,  to  put  his  name  to  the  instrument  if  this  proposition  were  dis- 
regarded. Whether  he  should  oppose  it  afterwards  he  would  not  then 
decide;  but  he  would  not  deprive  himself  of  the  freedom  to  do  so. 
Mason  seconded  the  motion,  and  spoke  of  the  dangerous  power  of  the 
government.  He  thought  it  would  certainly  end  either  in  monarchy 
or  a  tyrannical  aristocracy.  The  Constitution  had  been  formed  without 
the  knowledge  of  the  people,  and  a  second  Convention  would  be  more 
able  to  provide  a  system  consonant  to  the  sense  of  the  people.  As  it 
stood,  he  could  neither  give  it  his  vote  nor  support  in  Virginia,  and  he 
could  not  sign  here  what  he  could  not  support  there.  With  the 
expedient  of  another  Convention,  he  could  sign.  Charles  Pinckney 
thought  these  declarations  gave  a  peculiar  solemnity  to  the  moment. 
He  descanted  on  the  difficulties  consequent  upon  calling  for  amend- 
ments from  the  States.     He  had  objections  to  the  plan;  but,  appre- 
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bending  the  danger  of  a  General  Convention  and  an  ultimate  decision 
by  the  sword,  he  should  give  the  instrument  his  support.  Gerry  stated 
his  objections  in  some  detail,  and  added  that  they  made  it  impossible 
for  him  to  sign  the  Constitution.  He  was  in  favor  of  a  second  General 
Convention. 

All  the  States  voted  against  Randolph's  proposition* 


ATTESTATION. 


Done  in  Convention  by  the  Unanimous  Consent  of  the  States  present  the  Seven- 
teenth Day  of  September  in  the  Year  of  our  Lord  one  thousand  seven  hundred  and 
Eighty  seven,  and  of  the  Independanee  of  the  United  States  of  America  the  Twelfth 

Ik  Witness  whereof  We  have  hereunto  subscribed  our  Names, 

On  September  15,  after  the  Convention  had  completed  the  compari- 
son of  the  report  of  the  Committee  on  Style  with  the  articles  agreed  on, 
the  Constitution  as  amended  was  agreed  to  by  a  vote  of  all  the  States 
present,  and  was  ordered  to  be  engrossed,  and  on  September  17  was 
again  agreed  to  as  enrolled  by  a  vote  of  all  the  States. 

On  the  17th,  Franklin  arose  with  a  written  speech,  which  Wilson 
then  read  for  him.  He  urged  the  members  to  merge  their  differences 
and  put  their  names  to  the  instrument,  and  he  moved  that  the  Constitu- 
tion be  signed  by  them  after  a  clause  in  the  following  form :  — 

"  Done  in  Convention  by  the  unanimous  consent  of  the  states  present,  the  17th  of 
September,  &c.    In  witness  whereof,  we  have  hereunto  subscribed  our  names"  etc. 

This  ambiguous  form  had  been  drawn  up  by  Gouvemeur  Morris, 
and  had  been  put  by  him  into  the  hands  of  Franklin  in  order  that  it 
might  have  the  better  chance  of  success.  The  argument  was  that  it  was 
merely  an  attestation  of  the  fact  that  all  the  States  present  had  con- 
sented to  the  instrument,  and  did  not  imply  that  any  member  personally 
approved  it.  Randolph  and  Gerry  persisted  in  their  declination  to 
sign,  while  Gouvemeur  Morris  and  Franklin  still  urged  those  objecting 
to  sign  the  form  proposed.  Blount  said  he  would  not  pledge  himself 
to  support  the  plan,  but  would  subscribe  his  name  to  the  clause  of 
attestation  suggested.  Hamilton  expressed  his  anxiety  that  every 
member  should  do  this,  and  stated  that  no  man's  ideas  were  more 
remote  from  the  plan  than  his,  yet  he  would  sign  because  he  preferred 
the  chance  of  good  it  offered  to  the  anarchy  that  would  otherwise  follow. 
Charles  Cotesworth  Pinckney  thought  they  were  not  likely  to  gain  con- 
verts by  the  proposed  ambiguous  form,  and  that  it  would  be  best  to  be 
candid.  Franklin 's  motion  was  carried  by  ten  States  —  South  Carolina 
divided. 
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REFERENCE  TO   CONGRESS. 

Resolved,  That  the  preceding  Constitution  be  laid  before  the  United  States  in 
Congress  assembled ;  and  that  it  is  the  opinion  of  this  Convention,  that  it  should  after- 
wards be  submitted  to  a  convention  of  delegates  chosen  in  each  state  by  the  people 
thereof,  under  the  recommendation  of  its  legislature,  for  their  assent  and  ratification; 
and  that  each  convention,  assenting  to  and  ratifying  the  same,  should  give  notice 
thereof  to  the  United  States  in  Congress  assembled. 

The  clause  here  concerned  grew  out  of  the  same  discussions  which 
have  been  considered  under  Article  VII.  It  has  been  seen  there  that 
the  fifteenth  resolution  of  the  Virginia  plan  proposed :  — 

^^  That  the  amendments  which  shall  be  offered  to  the  Confederation  by  the  Conven- 
tion, ought,  at  a  proper  time  or  times,  after  the  approbation  of  Congress,  to  be  sub- 
mitted to  an  assembly  or  assemblies  of  representatives,  recommended  by  the  several 
legislatures,  to  be  expressly  chosen  by  the  people,  to  consider  and  decide  thereon." 

This  resolution  was  agreed  to  in  committee  of  the  whole  on  June 
12,  but  was  a  subject  of  some  discussion  on  July  23  in  the  Convention 
proper ;  it  was,  however,  agreed  to  on  the  latter  date  by  the  Convention 
in  the  same  form  in  which  it  had  been  approved  by  the  committee  of  the 
whole  and  had  been  originally  introduced  by  Randolph.  The  latter,  in 
his  treatment  of  the  subject  in  his  draft,  did  little  but  follow  strictly 
the  resolution  referred ;  the  only  new  point  added  seems  to  have  been 
contained  in  the  three  words  *  *  in  each  State, ' '  added  by  Rutledge, 
after  Randolph's  specification  that  the  ratification  should  be  by  **  a 
special  convention. ' '  The  Committee  of  Detail  reported  as  follows  by 
Article  XXII.:  — 

^  This  Constitution  shall  be  laid  before  the  United  States  in  Congress  assembled, 
for  their  approbation ;  and  it  is  the  opinion  of  this  Convention,  that  it  should  be  after- 
wards submitted  to  a  convention  chosen  in  each  state,  under  the  recommendation  of  its 
legislature,  in  order  to  receive  the  ratification  of  such  convention.'' 

When  this  clause  came  up  in  the  Convention  on  August  31,  the  words 
*  *  for  their  approbation  ' '  were  struck  out  on  motion  of  Gouvemeur 
Morris  and  Charles  Pinckney,  so  as  to  avoid  the  requirement  of  the 
approval  of  Congress;  and  the  same  members  then  moved  an  amend- 
ment intended  to  impress  the  more  strongly  the  need  of  calling  con- 
ventions. Morris  feared,  he  said,  that  though  the  people  would  at 
first  approve  the  Constitution,  those  interested  in  the  state  governments 
would  intrigue  and  turn  the  popular  current  against  it.  Luther  Martin 
and  Gerry  expressed  their  agreement  with  him  that  after  awhile  the 
people  would  be  against  it,  but  for  a  different  reason  from  that  given 
by  him ;  they  did  not  believe  it  would  be  ratified,  unless  the  people  were 
hurried  into  it  by  surprise.  Mason  said  he  would  rather  chop  off  his 
hand  than  agree  to  the  Constitution  as  it  now  stands.     The  motion  of 
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Morris  and  Pinckney  was  lost,  and  the  clause  as  amended  was  then 
agreed  to,  with  Maryland  alone  in  the  negative. 

On  September  10,  the  clause  was  reconsidered  on  motion  of  Gerry, 
and  there  was  some  discussion  as  to  the  functions  of  Congress  in  the 
matter  of  adopting  the  Constitution  and  as  to  the  diflSculty  that  the  new 
instrument  violated  the  Articles  of  Confederation.  Williamson  and 
Gerry  moved  to  reinstate  the  words  *'  for  the  approbation  of  Con- 
gress," but  the  motion  was  disagreed  to  nem.  con.  Fitzsimons 
explained  that  these  words  had  been  struck  out  in  order  to  save  Con- 
gress from  the  necessity  of  an  act  inconsistent  with  the  Articles  of 
Confederation. 

On  September  10,  Randolph  went  into  a  detail  of  his  objections  to 
the  plan,  and  wanted  it  to  go  with  Congress 's  approbation  to  the  States ; 
that  these  should  have  power  to  adopt,  reject,  or  amend,  and  that  then 
the  instrument  should  go  to  a  final  Convention,  with  power  to  adopt  or 
reject  the  proposals  so  offered.  Franklin  seconded  the  motion,  but  it 
did  not  reach  a  vote. 

The  clause  went  therefore  to  the  Committee  on  Style  in  the  same 
form  in  which  it  had  been  reported  by  the  Committee  of  Detail,  except 
that  the  words  *  *  for  their  approbation  ^ '  were  struck  out.  This  com- 
mittee made  a  number  of  minor  alterations,  transferred  part  of  the 
twenty-third  resolution  (''Introduction  of  Government")  to  this 
clause,  and  then  proposed  it  as  follows :  — 

''  Resolved,  That  the  preceding  Constitution  be  laid  before  the  United  States  in 
Congress  assembled ;  and  that  it  is  the  opinion  of  this  Convention,  that  it  sjiould  after- 
wards be  submitted  to  a  convention  of  delegates  chosen  in  each  state  by  the  people 
thereof,  under  the  recommendation  of  its  legislature,  for  their  assent  and  ratification; 
and  that  each  convention  assenting  to  and  ratifying  the  same  should  give  notice  thereof 
to  the  United  States  in  Congress  assembled."  * 

In  this  form  it  seems  f  to  have  been  approved  without  debate 
inmiediately  after  the  signing  of  the  Constitution. 


INTRODUCTION  OF  GOVERNMENT. 

Resolved,  That  it  is  the  opinion  of  this  Convention,  that  as  soon  as  the  conventions 
of  nine  states  shall  have  ratified  this  Constitution,  the  United  States  in  Congress 
assembled  should  fix  a  day  on  which  electors  should  be  appointed  by  the  states  which 
shall  have  ratified  the  same;  and  a  day  on  which  the  electors  should  assemble  to  vote 
for  the  President;  and  the  time  and  place  for  commencing  proceedings  under  this 
Constitution:  that,  after  such  publication,  the  electors  should  be  appointed,  and  the 
senators  and  representatives  elected;  that  the  electors  should  meet  on  the  day  fixed  for 

•  Elliot,  V.  641.  t  Elliot,  v.  602,  note  266. 
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the  election  of  the  President,  and  should  transmit  their  votes,  certified,  signed,  sealed, 
and  directed,  as  the  Constitution  requires,  to  the  secretary  of  the  United  States  in 
Congress  assembled:  that  the  senators  and  representatives  should  convene  at  the  time 
and  place  assigned ;  that  the  senators  should  appoint  a  president  for  the  sole  purpose  of 
receiving,  opening,  and  counting  the  votes  for  President,  and  that  after  he  shall  be 
chosen,  the  Congress,  together  with  the  President,  should,  without  delay,  proceed  to 
execute  this  Constitution. 

k 

This  provision  originated  entirely  in  the  Committee  of  Detail. 
Randolph  wrote  among  the  addenda  in  his  draft  the  following  ideas 
upon  the  subject :  — 

''  2.  Each  assenting  state  shall  notify  its  assent  to  congress,  who  shall  publish  a  day 

for  its  commencement,  not  exceeding 
^  Alter  such  publication,  or  with  the  assent  of  the  major  part  of  the  assenting 
states  after  the  expiration  of  days  from  the  giving  of  the 

assent  of  the  ninth  state, 

"  (1)  each  legislature  shall  dii^ct  the  choice  of  representatives,  according  to 
the  seventh  article  and  provide  for  their  support: 

*^  (2)  each  legislature  shall  also  choose  senators,  and  provide  for  their  sup- 
port. 

'*  (d)  they  shall  meet  at  the  Place  &  on  the  day  assigned  by  congress, 

"  (4)  They  shall  as  soon  as  may  be  after  meeting  elect  the  executive :  and 
proceed  to  execute  this  constitution." 

The  Committee  of  Detail  reported  the  following  as  Article 
XXTTT. ;  — 

"  To  introduce  this  government,  it  is  the  opinion  of  this  Convention,  that  each 
assenting  convention  should  notify  its  assent  and  ratification  to  the  United  States  in 
Congress  assembled;  that  Congress,  after  receiving  the  assent  and  ratification  of  the 
conventions  of  states,  should  appoint  and  publish  a  day,  as  early  as  may  be, 

and  appoint  a  place,  for  commencing  proceedings  under  this  Constitution ;  that,  after 
such  publication,  the  legislatures  of  the  several  states  should  elect  members  of  the 
Senate  and  direct  the  election  of  members  of  the  House  of  Representatives;  and  that 
the  members  of  the  legislature  should  meet  at  the  time  and  place  assigned  by  Congress, 
and  should,  as  soon  as  may  be  after  their  meeting,  choose  the  President  of  the  United 
States,  and  proceed  to  execute  this  Constitution." 

When  this  article  came  up  in  the  Convention,  on  August  31,  the 
blank  for  the  number  of  States  required  to  ratify  was  filled  up  with 
nine,  as  of  course  in  accordance  with  the  decision  under  the  twenty-first 
article;  and  on  motion  of  Gouverneur  Morris  the  words  **  choose  the 
President  of  the  United  States,  and  ' '  were  struck  out,  as  it  had  not  yet 
been  decided  how  the  President  should  be  chosen.  As  amended,  the 
clause  was  then  agreed  to. 

The  Committee  on  Style  made  material  alterations  in  this  section 
to  meet  the  later  decisions  of  the  Convention,  transferred  the  first 
portion  of  it  to  the  twenty-second  article  ('*  Reference  to  Congress  '*), 
and  then  reported  it  as  follows :  — 

"  Resolved,  That  it  is  the  opinion  of  this  Convention,  that,  as  soon  as  the  conven- 
tions of  nine  states  shall  have  ratified  this  Constitution,  the  United  States  in  Congress 
assembled  should  fix  a  day  on  which  electors  should  be  appointed  by  the  states  which 

250  Volume  VIII. 


THE  GROWTH  OF  THE  CONSTtTOTlOl^. 

flhaD  have  ratified  the  same ;  and  a  day  on  which  the  electors  should  assemble  to  vote 
for  the  President,  and  the  time  and  place  for  commencing  proceedings  under  this 
Constitution;  that,  after  such  publication,  the  electors  should  be  appointed,  and  the 
senators  and  representatives  elected ;  that  the  electors  should  meet  on  the  day  fixed  for 
the  election  of  the  President,  and  should  transmit  their  votes,  certified,  signed,  sealed, 
and  directed,  as  the  Constitution  requires,  to  the  secretary  of  the  United  States  in 
Congrees  assembled;  that  the  senators  and  representatives  should  convene  at  the  time 
and  place  assigned ;  that  the  senators  should  appoint  a  president  of  the  Senate  for  the 
sole  purpose  of  receiving,  opening,  and  counting  the  votes  for  President ;  and  that,  after 
he  shall  be  chosen,  the  Congress,  together  with  the  President,  should,  without  delay, 
proceed  to  execute  this  Constitution." 

In  this  form  it  seems  *  to  have  been  approved  without  debate  by 
the  Convention  immediately  after  the  signing  of  the  Constitution  on 
September  17. 


LETTER  TO  CONGRESS. 

Randolph  wanted  to  issue  the  Constitution  with  an  address,  and 
at  the  end  of  his  draft  wrote  quite  lengthy  provisions  upon  the  form 
which  he  thought  proper ;  but  the  committee  did  not  report  any  address 
at  all.  On  September  10,  just  before  the  report  of  the  Committee  on 
Style,  Charles  Pinckney  moved  **  that  it  be  an  instruction  to  the  com- 
mittee for  revising  the  style  and  arrangement  of  the  articles  agreed  on, 
to  prepare  an  address  to  the  people,  to  accompany  the  present  Con- 
stitution, and  to  be  laid,  with  the  same,  before  the  United  States  in 
Congress,'*  and  the  motion  was  referred  to  the  committee  nem.  con. 
Possibly  it  was  in  pursuance  of  this  reference  that  the  Committee  on 
Style  prepared  the  well-known  letter  to  Congress ;  they  did  not  report 
any  address  specially  to  the  people. 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  Carroll 
suggested  that  an  address  to  the  people  ought  to  be  prepared,  as  they 
were  used  to  addresses  on  great  occasions.  He  moved  that  a  com- 
mittee be  appointed.  Rutledge  and  Sherman  objected  on  the  grounds 
that  it  was  improper  for  the  Convention  to  prepare  an  address  before 
it  could  know  whether  Congress  would  approve  the  Constitution,  and 
that  it  was  unnecessary.     The  motion  was  lost. 

*  Elliot,  V.  602,  note  266. 
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I.  General  Rules  of  Interpretation,  252. 

1.  As  Statutes  and  Other  Instruments^  252. 

2.  As  One  Instrument^  and  Construed  as  a  IVhole^  253. 

3.  Reasonable  Interpretation^  253. 

4.  Intent  and  Meaninf^^  253. 

5.  Objects  and  Purpose^  253. 

a.  In  Furtherance  of  Objects  and  Purpose^  253. 

b.  Not  Restricted  by  Purposes  of  Its  Adoption,  254. 

II.  Conflict  Between  Original  Constitution  and  Amendment,  255. 

III.  Liberal  and  Strict  Construction,  255. 

1.  In  General,  255. 

2.  Provisions  for  Protection  of  Life,  Liberty^  and  Property  ^  255. 

3.  Powers  Confided  to  the  General  Government^  257. 

4.  Prohibitions  and  Limitations^  257. 

5.  Practical  Construction  Required^  257. 

IV.  Construction  of  Words  and  Phrases,  258. 

1.  In  General,  258. 

2.  Contemporaneous  and  Subsequent  Prcutical  Construction^  260. 

3.  As  Understood  When  Adopted,  260. 

4.  Nature  and  Objects  of  Particular  Powers^  Duties^  and  Rights^  26a 

5.  Liberal  Construction,  260. 

6.  Transposing  Words  and  Sentences,  261. 

V.  Affirmative  and  Negative  Words,  262. 
VI.  Effect  of  Exceptions,  262. 

VII.  Contemporaneous  and  Subsequent  Practical  Construction, 

262. 

1.  In  General,  262. 

2.  Contemporary  Legislation^  264. 

3.  The  Federalist,  265. 

4.  Only  in  Cases  of  Doubt,  266. 

VIII.  Historical  Origin,  266. 

IX.  History  and  Circumstances  of  the  Period,  267. 

X.  In  View  of  Existing  Law,  267. 

XI.  Principles  of  the  Common  Law,  268. 

XII.  Debates  in  Convention  and  Congress,  27a 

XIII.  Mischief  to  Be  Remedied,  270. 

XIV.  Deliberate  Judicial  Construction,  271. 
XV.  To  Meet  New  Conditions,  271. 

I  Oenebal  Bttleb  of  Intebpbetation  —  1.  Ai  statutes  and  Other  Ingtrn- 
ments.  —  In  the  solution  of  constitutional  questions  the  same  rules  of  interpretation, 
and  sources  of  judicial  information,  may  be  resorted  to  as  in  the  constniction  of 
statutes^  and  other  instruments  granting  power.' 

1.  Adams  v.  Storey,  (1817)  1  Paine  (U.  S.)  S.  Rhode  Island  v.  MassacbuMtts,    (1838) 

79,  1  Fed.  Cas.  No.  66;  Landry  r.  Klopman,       12  Pet  (U.  S.)  722. 
(1858)  13  La.  Ann.  346. 
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%.  Ai  One  Instrument,  and  Construed  as  a  Whole.  —  The  Conslitiition  of  the 
United  States,  with  the  several  amendments  thereof,  must  be  regarded  as  one 
instrument,  all  of  whose  provisions  are  to  be  deemed  of  equal  validity,^  and  must 
be  construed  as  a  whole  —  by  its  four  cornere,*  as  by  comparing  a  clause  with 
other  parts,  and  considering  them  together.' 

3.  Beasonable  Interpretation.  —  The  Constitution  must  be  given  a  reason- 
able interpretation,  according  to  the  import  of  its  terms,*  and  not  differently  from 
its  obvious  or  necessarily  implied  sense. '^ 

4.  Intent  and  Meaning.  —  Upon  the  examination  of  every  question  of  con- 
struction, the  great  leading  intent  of  the  Constitution  must  be  kept  constantly  in 
view,*  and  it  must  be  interpreted  according  to  its  true  intent  and  meaning.''^ 

6.  Objects  and  Purpose  —  a.  Ik  Furthbbanob  of  Objeots  and  Pubposb.  — 
When  investigating  the  nature  and  extent  of  the  powers  conferred  by  the  Con- 
stitution upon  the  general  government,  it  is  indispensable  to  keep  in  view  the 
objects  for  wliich  these  powers  were  granted.®    If  the  general  purpose  of  the 


1.  Prout  v.  Starr,  (1903)  188  U.  S.  643. 

8.  Kneedler  v.  Lane,  (1863)  45  Pa.  St.  257. 

S.  Camp^U  r.  Morris,  (1797)  3  Har.  &  M. 
(Md.)  552. 

"  There  is  no  sounder  mle  of  interpretation 
than  that  which  requires  us  to  look  at  the 
whole  of  an  instrument,  before  we  determine 
a  question  of  construction  of  any  particular 
part;  and  this  rule  is  of  the  utmost  im- 
portance when  applied  to  an  instrument  the 
object  of  which  was  to  create  a  government 
for  a  great  country,  working  harmoniously 
and  efficiently  through  its  several  executive, 
legislative,  and  judicial  departments."  U.  S. 
9.  Morris,  (1851)  1  Curt.  (U.  S.)  23,  26  Fed. 
Cas.  No.  15,816. 

Federalist*  —  If  the  different  parts  of  the 
same  instrument  ought  to  be  so  expounded 
as  to  give  meaning  to  every  part  which  wUl 
bear  it,  shall  one  part  of  the  same  sentence 
be  excluded  altogether  from  a  share  in  the 
meaning;  and  shall  the  more  doubtful  and 
indefinite  terms  be  retained  in  their  full  ex- 
tent, and  the  clear  and  precise  expressions  be 
denied  any  signification  whatsoever?  For 
what  purpose  could  the  enumeration  of  par- 
ticular powers  be  inserted,  if  these  and  all 
others  were  meant  to  be  included  in  the  pre- 
ceding general  power?  Nothing  is  more 
natural  and  common  than  first  to  use  a 
general  phrase,  and  then  to  explain  and 
qualify  it  by  a  recital  of  particulars.  But 
the  idea  of  an  enumeration  of  particulars 
which  neither  explain  nor  qualify  the  general 
meaning,  and  can  have  no  other  effect  than 
to  confound  and  mislead,  is  an  absurdity, 
which,  as  we  are  reduced  to  the  dilemma  of 
charging  either  on  the  authors  of  the  objec- 
tion or  on  the  authors  of  the  Constitution, 
we  must  take  the  liberty  of  supposing,  had 
not  its  origin  with  the  latter.  Madison,  in 
The  Federalist,  No.  XLI. 

4.  Martin  v.  Hunter,  (1816)  1  Wheat.  (U. 
8.)  326;  Woodson  t7.  Murdock,  (1874)  22 
WaU.   (U.  S.)  369. 

5.  Rhode  Island  t?.  Massachusetts,  (1838) 
12  Pet.  (U.  S.)  722;  Gibbons  r.  Ogden,  (1824) 
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9   Wheat.    (U.   S.)    188;    Cohen   t;.   Virginia, 
(1821)  6  Wheat.  (U.  S.)  380. 

6.  Ex  p.  Yerger,  (1868)  8  Wall.  (U.  S.) 
101. 

7.  U.  S.  17.  Wong  Kim  Ark,  (1898)  169 
U.  S.  609;  Rhode  Island  v,  Massachusetts, 
(1838)  12  Pet.  (U.  S.)  722;  M'Culloch  r. 
Maryland,  (1819)  4  Wheat.  (U.  S.)  419. 

"  An  adherence  to  the  letter  and  a  violation 
of  the  spirit  of  the  instrument  ought  not  to 
be  tolerated  or  supposed  possible."  Landry 
V.  Klopman,  (1858)  13  La.  Ann.  345. 

A  clause  is  not  to  be  frittered  away  by 
doubtful  constructioQ,  but,  like  every  clause 
in  every  constitution,  it  must  have  a  reason- 
able interpretation,  and  be  held  to  express 
the  intention  of  its  f ramers.  Woodson  -  v. 
Murdock,  (1874)  22  Wall.  (U.  S.)  369. 

By  reference  to  sources  of  judicial  informa- 
tion.—  "The  solution  of  this  question  [the 
jurisdiction  of  the  Supreme  Court  of  a  con- 
troversy between  two  states  on  a  question 
of  boundary]  must  necessarily  depend  on  the 
words  of  the  constitution;  the  meaning  and 
intention  of  the  convention  which  framed 
and  proposed  it  for  adoption  and  ratification 
to  the  conventions  of  the  people  of  and  in  the 
several  states;  together  with  a  reference  to 
such  sources  of  judicial  information^  as  are 
resorted  to  by  all  courts  in  construing  stat- 
utes." Rhode  Island  v.  Massachusetts, 
(1838)    12  Pet.   (U.  S.)   721. 

S.  Virginia  v.  Tennessee,  (1893)  148  U.  S. 
619;  Legal  Tender  Cases,  (1870)  12  Wall. 
(U.  S.)  531;  Brown  v.  Maryland,  (1827)  12 
Wheat.  (U.  S.)  437;  Gibbons  v.  Ogden,  (1824) 
9  Wheat.  (U.  S.)  187;  Williams  v.  The  Lizzie 
Henderson,  (1880)  29  Fed.  Cas.  No.  17,  726a; 
President's  Power  to  Fill  Vacancies  in  Recess 
of  Senate,  (1866)  12  Op.  Atty.-Gen.  35;  Exec- 
utive Authority-  to  Fill  Vacancies,  (1823)  1 
Op.  Atty.-Gen.  6.33. 

No  distinction  between  nature  of  power  and 
nature  of  subject.  —  The  power  to  regulate 
commerce  embraces  a  vast  field,  containing 
not  only  many  but  exceedingly  various  sub- 
jects, quite  unlike  in  their  nature;  some  im- 
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instniment  is  ascertained,  the  language  of  its  provisions  must  be  const med  with 
reference  to  that  purpose  and  so  as  to  subserve  it.  ^ 

J.  Not  Restricted  by  Purposes  of  Its  Adoption.  —  But  the  construction 
and  application  of  a  provision  are  not  restricted  by  and  to  the  purpose  of  its  adop- 
tion. The  Fourteenth  Amendment  is  not  limited  to  legislation  touching  members 
of  the  enfranchised  race.  The  Thirteenth  Amendment  had  its  origin  in  the  pre- 
vious existence  of  African  slavery.  But  Ihe  generality  of  its  language  makes 
its  prohibition  apply  to  slavery  of  white  men  as  well  as  to  that  of  black  men; 


peratively  demanding  a  single  uniform  rule, 
operating  equally  on  the  commerce  of  the 
United  States  in  every  port;  and  some,  like 
the  subject  now  in  question,  as  imperatively 
demanding  that  diversity  which  alone  can 
meet  the  local  necessities  of  navigation. 
Either  absolutely  to  affirm  or  deny  that  the 
nature  of  this  power  requires  exclusive  legis- 
lation by  Congress,  is  to  lose  sight  of  the 
nature  of  the  subjects  of  this  power,  and  to 
assert  concerning  all  of  them,  what  is  really 
applicable  but  to  a  part.  Whatever  subjects 
of  this  power  are  in  their  nature  national,  or 
admit  only  of  one  uniform  system,  or  plan 
of  regulation,  may  justly  be  said  to  be  of 
such  a  nature  as  to  require  exclusive  legisla- 
tion by  Ck>ngress.  That  this  cannot  be  af- 
firmed of  laws  for  the  regulation  of  pilots 
and  pilotage  is  plain.  The  Act  of  1789  con- 
tains a  clear  and  authoritative  declaration  by 
the  first  Congress,  that  the  nature  of  this. 
subject  is  such,  that,  until  Congress  should 
find  it  necessary  to  exert  its  power,  it  should 
be  left  to  the  legislation  of  the  states;  that 
it  is  local  and  not  national;  that  it  is  likely 
to  be  the  best  provided  for,  not  by  one 
system,  or  plan  of  regulations,  but  by  as 
many  as  the  legislative  discretion  of  the 
several  states  should  deem  applicable  to  the 
local  peculiarities  of  the  ports  within  their 
limits.  Viewed  in  this  light,  so  much  of  this 
Act  of  1789  as  declares  that  pilots  shall  con- 
tinue to  be  regulated  "  by  such  laws  as  the 
states  may  respectively  hereafter  enact  for 
that  purpose,"  instead  of  being  held  to  be 
inoperative,  as  an  attempt  to  confer  on  the 
states  a  power  to  legislate,  of  which  the  Con- 
stitution had  deprived  them,  is  allowed  an 
appropriate  and  important  signification.  It 
'  manifests  the  understanding  of  Congress,  at 
the  outset  of  the  government,  that  the  nature 
of  this  subject  is  not  such  as  to  require  its 
exclusive  legislation.  The  practice  of  the 
states,  and  of  the  national  government,  has 
been  in  conformity  with  this  declaration, 
from  the  origin  of  the  national  government 
to  this  time;  and  the  nature  of  the  subject, 
when  examined,  is  such  as  to  leave  no  doubt 
of  the  superior  fitness  and  propriety,  not  to 
say  the  absolute  necessity,  of  different  sys- 
tems of  regulation,  drawn  from  local  knowl- 
edge and  experience,  and  conformed  to  local 
wants.  How  then  can  we  say,  that  by  the 
mere  grant  of  power  to  regulate  commerce, 
the  states  are  deprived  of  all  the  power  to 
legislate  on  this  subject,  because  from  the 
nature  of  the  power  the  lesrislation  of  Con- 
gress must  be  exclusive?  This  would  be  to 
Affirm  that  the  nature  of  the  power  is  in  any 


case  something  different  from  the  nature  of 
the  subject  to  which,  in  such  case,  the  power 
extends,  and  that  the  nature  of  the  power 
necessarily  demands,  in  all  cases,  exclusive 
legislation  by  Congress,  while  the  nature  of 
one  of  the  subjects  of  that  power,  not  only 
does  not  require  such  exclusive  legislation, 
but  may  be  best  provided  for  by  many 
different  systems  enacted  by  the  states,  in 
conformity  with  the  circumstances  of  the 
ports  within  their  limits.  In  construing  an 
instrument  designed  for  the  formation  of  a 
government,  and  in  determining  the  extent  of 
one  of  its  important  grants  of  power  to  legis- 
late, we  can  make  no  such  distinction  be- 
tween the  nature  of  the  power  and  the  nature 
of  the  subject  on  which  that  power  was  in- 
tended practically  to  operate,  nor  consider 
the  grant  more  extensive  by  affirming  of  the 
power,  what  is  not  true  of  its  subject  now  in 
question.  Cooley  v.  Board  of  Wardens,  ( 1851 ) 
12  How.  (U.  S.)  320. 

1.  Maxwell  v.  Dow,  (1900)  176  U.  S.  001; 
Keokuk  Northern  line  Packet  Co.  v.  Keokuk, 
(1877)  95  U.  S.  87;  Legal  Tender  Cases, 
(1870)  12  Wall.  (U.  S.)  631. 

Construction  to  fayor  obyions  ends.  —  "It 
will,  indeed,  probably,  be  found,  when  we 
lool^  to  the  character  of  the  Constitution  it- 
self, the  objects  which  it  seeks  to  attain,  the 
powers  which  it  confers,  the  duties  which  it 
enjoins,  and  the  rights  which  it  secures,  as 
well  as  the  known  historical  fact  that  many 
of  its  provisions  were  matters  of  compromise 
of  opposing  interests  and  opinions,  that  no 
uniform  rule  of  interpretation  can  be  applied 
to  it,  which  may  not  allow,  even  if  it  does 
not  positively  demand,  many  modifications  in 
its  actual  application  to  particular  clauses. 
And,  perhaps,  the  safest  rule  of  interpreta- 
tion after  all  will  be  found  to  be  to  look  to 
the  nature  and  objects  of  the  particular 
powers,  duties,  and  rights,  with  all  the  lights 
and  aids  of  contemporary  history;  and  to 
give  to  the  words  of  each  just  such  operation 
and  force,  consistent  with  their  legitimate 
meaning,  as  may  fairly  secure  and  attain  the 
ends  proposed.  *  *  *  If  by  one  mode 
of  interpretation  the  right  must  become 
shadowy  and  unsubstantial,  and  without  any 
remedial  power  adeauate  to  the  end,  and  by 
another  mode  it  will  attain  its  just  end  and 
secure  its  manifest  purpose,  it  would  seem, 
upon  principles  of  reasoning,  absolutely  irre- 
sistible, that  the  latter  ought  to  prevail." 
Prigg  1?.  Pennsylvania,  (1842)  16  Pet.  (U.  S.) 
610.  See  also  Kendall  i;.  U.  S.,  (1838)  12 
Pet.  (U.  S.)  524;  State  x>,  Gibson,  (1871)  36 
Ind.  391. 
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and  also  to  serfage,  vassalage,  villenage,  peonage,  and  every  other  form  of  com- 
pulsory labor  to  minister  to  the  pleasure,  caprice,  vanity,  or  power  of  others. 
The  provision  of  the  Conntitution  prohibiting  legislation  by  states  impairing  the 
obligation  of  contracts  had  its  origin  in  the  existence  of  tender  laws,  appraisement 
laws,  stay  laws,  and  installment  laws  passed  \yj  the  states  soon  after  the  Bevolu- 
tion,  when  their  finances  were  embarrassed  and  their  people  overwhelmed  with 
debts.  These  laws  prostrated  all  private  credit  and  led  to  the  adoption  of  the 
prohibition  by  which  such  legislation  was  forever  prevented.  But  in  its  con- 
struction the  provision  has  not  been  limited  to  mere  commercial  contracts.^ 

U  Conflict  Between  Original  Constitutiov  and  Axevdiceht.  —  If  there 
be  any  conflict  between  an  amendment  and  a  provision  in  the  original  Consti- 
tution, the  provision  found  in  the  amendment  must  control,  under  the  rule  that 
the  last  expression  of  the  will  of  the  lawmaker  prevails  over  an  earlier  one.* 

in.  LiBEBAL  AND  Stbict  Constbvction  —  1.  In  General  —  The  Constitution, 
establishing  a  frame  of  government,  declaring  fundamental  principles,  and 
creating  a  national  sovereignty,  is  not  to  be  interpreted  with  the  strictness  of  a 
code  of  laws  or  of  a  private  contract.' 

2.  Provisioni  for  Protection  of  Life,  Liberty,  and  Property.  —  The  provisions 
for  the  protection  of  life,  liberty,  and  property  are  to  be  largely  and  liberally 
construed  in  favor  of  the  citizen.* 


No  conatniction  to  defeat  object  of  grant. 
— "  It  has  been  contended  that,  in  order  to 
enable  the  President  to  make  the  appointment, 
the  vacancy  must  take  place  during  the  re- 
cess: in  other  words,  that  the  office  must  be 
full  at  the  time  of  the  adjournment  of  the 
Senate,  and  become  vacant  afterwards.  I 
cannot  think  that  this  is  the  true  interpreta- 
tion of  the  article  in  question.  The  Constitu- 
tion was  formed  for  practical  purposes,  and 
a  construction  that  defeats  the  very  object 
of  the  grant  of  power  cannot  be  the  true  one." 
Power  of  President  to  Fill  Vacancies,  (1832) 

2  Op.  Atty.-Gen.  52a 

1.  Railroad  Tax  Cases,  (1882)  13  Fed.  Rep. 
740. 

2.  Schick  t\  U.  S.,  (1904)  195  U.  S.  68. 
Construction  to  avoid  conflict.  —  Of  section 

3  of  the  Fourteenth  Amendment,  the  court 
said:  "  Of  two  constructions,  either  of  which 
is  warranted  by  the  words  of  an  amendment 
of  a  public  act,  that  is  to  be  preferred  which 
best  harmonizes  the  amendment  with  the 
general  terms  and  spirit  of  the  Act  amended. 
This  principle  forbids  a  construction  of  the 
amendment,  not  clearly  required  by  its  terms, 
which  will  bring  it  into  conflict  or  disaccord 
with  the  other  provisions  of  the  Constitu- 
tion." Griffin's  Case,  (1869)  Chase  (U.  S.) 
364,  11  Fed.  Cas.  No.  5,815. 

S.  Fairbank  r.  U.  S.,  (1901)  181  U.  S.  287; 
Legal  Tender  Cases,  (1870)  12  Wall.  (U.  S.) 
531. 

Marks  merely  the  outlines  of  the  powers 
granted.  —  "The  Constitution  of  the  United 
States,  by  apt  words  of  desi<?nation  or  gen- 
eral description,  marks  the  outlines  of  the 
powers  granted  to  the  national  legislature; 
but  it  does  not  undertake,  with  the  precision 
and  detail  of  a  code  of  laws,  to  enumerate 


the  subdivisions  of  those  powers,  or  to 
specify  all  the  means  by  which  they  may  be 
carried  into  execution."  Legal  Tender  Case, 
(1884)  110  U.  S.  439. 

A  constitution,  to  contain  an  accurate  de- 
tail of  all  the  subdivisions  of  which  its  great 
power  will  admit,  and  of  all  the  means  by 
which  they  may  be  carried  into  execution, 
.  would  partake  of  a  prolixity  of  a  legal  code, 
nnd  could  scarcely  be  embraced  by  the  human 
mind.  It  would  probably  never  be  understood 
by  the  public.  Its  nature,  therefore,  requires 
that  only  its  great  outlines  should  be  marked, 
its  important  objects  designated,  and  the 
minor  ingredients  which  compose  those  ob- 
jects be  deduced  from  the  nature  of  the 
objects  themselves.  That  this  idea  was  in- 
tended by  the  fram'ers  of  the  American  CJon- 
stitution,  is  not  only  to  be  inferred  from  the 
nature  of  the  instrument,  but  from  the  lan- 
guage. Why  else  were  some  of  the  limita- 
tions, found  in  the  ninth  section  of  the  first 
article,  introduced?  It  is  also,  in  some  de- 
gree, warranted  by  their  having  omitted  to 
use  any  restrictive  term  which  might  prevent 
its  receiving  a  fair  and  just  interpretation. 
In  considering  this  question,  then,  we  must 
never  forget  that  it  is  a  constitution  we  are 
expounding.  M'Culloch  v.  Maryland,  (1818) 
4  WTieat.  (U.  S.)  407. 

4.  Dorman  r.  State,  (1859)  34  Ala.  238. 

Searches  and  seizures.  —  Though  the  pro- 
ceeding in  question  is  divested  of  many  of 
the  aggravating  incidents  of  actual  search 
and  seizure,  yet,  as  before  said,  it  contains 
their  substance  and  essence,  and  effects  their 
substantial  purpose.  It  may  be  that  it  is  the 
obnoxious  thing  in  its  mildest  and  least  re- 
pulsive form;  but  illegitimate  and  unconsti- 
tutional practices  get  their  first  footing  in 
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Th«  Fovrteaitli  Amnndwiit  is  to  be  liberally  construed  to  carry  out  the  pur- 
pose of  its  framers,^  but  it  is  not  to  be  restricted  in  its  application  because 
designed  originaUy  to  rectify  an  existing  wrong.  The  amendment  was  adopted 
soon  after  the  close  of  the  civil  war,  and  undoubtedly  had  its  origin  in  a  purpose 
to  secure  the  newly-made  citizens  in  the  full  enjoyment  of  their  freedom.  But 
it  is  in  no  respect  limited  in  its  operation  to  t^em.  It  is  universal  in  its  appli- 
cation, extending  its  protective  force  over  all  men,  of  every  race  and  color, 
within  the  jurisdiction  of  the  States  throughout  the  broad  domain  of  the 
Republic* 

The  Frovifion  in  the  Fiftli  AmtndoiMit  that  no  person  shall  be  compelled  to 
be  a  witness  against  himself,  which  has  long  been  regarded  as  one  of  the 
safeguards  of  civil  liberty,  should  be  applied  in  a  broad  spirit,  to  secure  to  the 


that  way,  namely,  by  silent  approaches  and 
slight  deviations  from  legal  ^odes  of  proce- 
dure. This  can  only  be  obviated  by  adhering 
to  the  rule  that  constitutional  provisions  for 
the  security  of  person  and  property  should  be 
liberally  construed.  A  close  and  literal  con- 
struction deprives  them  of  half  theif  efficacy, 
and  leads  to  gradual  depreciation  of  the  right, 
as  if  it  consisted  more  in  sound  than  in 
substance:  Boyd  v.  U.  S.,  (18S6)  116  U.  S. 
635. 

Depriyation  of  property.  —  The  clause  in- 
hibiting state  action  depriving  an  individual 
of  his  property,  is  to  be  liberally  construed. 
It  is  not  to  be  confined  to  the  legislative  Act 
specifically  appropriating  the  property  of  one 
to  some  public  use.  A  state  acts  by  agents, 
and  the  inhibition  runs  against  all  who  are 
in  fact  such  agents  acting  within  the  scope  of 
such  authority  conferred  upon  them  by  the 
statute.  Huntington  v.  New  York,  (1902) 
118  Fed.  Rep.  686. 

Putting  twice  in  jeopardy.  —  The  Fifth 
Amendment  of  the  Constitution  declares  "  nor 
shall  any  person  be  subject  for  the  same  of- 
fense to  be  twice  put  in  jeopardy  of  life  or 
limb."  This  constitutional  guaranty  by  a 
liberal  construction  is  held  to  apply  to  mis- 
demeanors as  well  as  to  treason  and  felony. 
Berkowitz  v.  U.  S.,  (C.  C.  A.  1899)  93  Fed. 
Rep.  454. 

1.  Strauder  v.  West  Virginia,  (1879)  100 
U.  S.  307. 

In  holding  that  persons  in  office  by  lawful 
appointment  or  election  before  the  promulga- 
tion of  the  Fourteenth  Amendment  were  not 
removed  therefrom  by  the  direct  and  im- 
mediate effect  of  the  prohibition  contained  in 
the  third  section,  it  was  said  by  Chase,  Cir- 
cuit Justice,  in  Griffin's  Case,  (1869)  Chase 
(U.  S.)  364,  11  Fed.  Cas.  No.  5,816:  "In  the 
examination  of  questions  of  this  sort,  great 
attention  is  properly  paid  to  the  argument 
from  inconvenience.  This  argument,  it  is 
true,  cannot  prevail  over  plain  words  or  clear 
reason.  But  on  the  other  hand,  a  construc- 
tion which  must  necessarily  occasion  great 
public  and  private  mischief  must  never  be 
preferred  to  a  construction  which  will  occa- 
sion neither,  or  neither  in  so  great  degree, 
unless  the  terms  of  the  instrument  absolutely 
require  such  preference.    \j^t  it  then  be  con- 


sidered what  consequences  would  spring  from 
the  literal  interpretation  contended  for  in 
behalf  of  the  petition." 

Fourteenth  Amendment  as  restricting 
methods  of  taxation.  —  It  is  important  to 
avoid  extracting  from  the  very  general  lan- 
guage of  the  Fourteenth  Amendment  a  sys- 
tem of  delusive  exactness  in  order  to  destroy 
methods  of  taxation  which  were  well  known 
when  that  amendment  was  adopted  and 
which  it  is  safe  to  say  that  no  one  then  sup- 
posed would  be  disturbed.  Louisville,  etc., 
R.  Co.  V,  Barber  Asphalt  Paving  Co.,  (1905) 
197  U.  8.  434. 

"  The  counsel  for  the  state  of  Maryland 
insist,  with  great  reason,  that  \t  the  words 
of  the  prohibition  be  taken  in  their  utmost 
latitude,  they  wilt  abridge  the  power  of  taxa- 
tion, which  all  admit  to  be  essential  to  the 
states,  to  an  extent  which  has  never  yet  been 
suspected,  and  will  deprive  them  of  resources 
which  are  necessary  to  supply  revenue,  and 
which  they  have  heretofore  been  admitted  to 
possess.  These  words  must,  therefore,  be 
construed  with  some  limitation;  and,  if  this 
be  admitted,  they  insist,  that  entering  the 
country  is  the  point  of  time  when  the  pro- 
hibition ceases,  and  the  power  of  the  state  to 
tax  commences.  It  may  be  conceded  that  the 
words  of  the  prohibition  ought  not  to  be 
pressed  to  their  utmost  extent;  that  in  our 
complex  system,  the  object  of  the  powers  con- 
ferred on  the  government  of  the  Union,  and 
the  nature  of  the  often  conflicting  powers 
which  remain  in  the  states,  must  always  be 
taken  into  view,  and  may  aid  in  expound- 
ing the  words  of  any  particular  clause.  But, 
while  we  admit  that  sound  principles  of  con- 
struction ought  to  restrain  all  courts  from 
carrying  the  words  of  the  prohibition  beyond 
the  object  the  Constitution  is  intended  to 
secure,  that  there  must  be  a  point  of  time 
when  the  prohibition  ceases,  and  the  power 
of  the  state  to  tax  commences;  we  cannot 
admit  that  this  point  of  time  is  the  instant 
that  the  articles  enter  the  country.  It  is, 
we  think,  obvious,  that  this  construction 
would  defeat  the  prohibition."  Brown  v, 
Maryland,  (1827)   12  Wheat.   (U.  S.)  440. 

8.  Santa  Clara  County  v.  Southern  Pac.  R. 
Co.,  (1883)  18  Fed.  Rep.  397,  affirmed  on  other 
grounds,  (1886)  118  U.  S.  394. 
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citizen  immmuly  from  every  kind  of  self -accusation.     A  literal  constmction 
would  deprive  it  of  efficacy.  ^ 

3.  Powers  Confided  to  the  General  Oovernment.  —  The  powers  confided  to  the 
general  government  are  to  be  taken  as  broadly  granted  and  as  carrying  with  them 
authority  to  exercise  those  powers  and  to  pass  those  Acts  which  may  be  reasonably 
necessary  to  carry  them  into  full  execution,  and  are  not  to  be  nullified  by  astute 
verbal  criticisms  without  regard  to  the  grand  aim  and  object  of  the  instrument.' 
A  remedial  power,  as  that  which  extends  the  judicial  power  '*  to  controversies 
between  a  state  and  citizens  of  another  state,"  is  to  be  liberally  construed.' 

TlM  BroadMt  OoaitnietioB  Hm  Been  Put  upon  the  language  of  the  clause  giving 
Congress  the  power  to  exercise  exclusive  legislation  over  all  places  purchased  by 
the  consent  of  the  legislature  of  the  state  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dockyards,  and  other  needful  buildings; 
one  which  makes  it  cover  all  structures  and  all  places  necessary  for  carrying  on 
the  business  of  the  national  government.^ 

4.  Prohibitions  and  Limitations.  —  Where  prohibition  or  limitation  is  placed 
upon  the  power  of  Congress,  the  same  rule  of  liberal  construction  as  in  grants 
of  power  should  be  applied,  and  the  prohibition  or  limitation  should  be  enforced 
in  its  spirit  and  to  its  entirety.^  The  proliibitions  on  the  powers  of  the  states 
should  receive  a  like  interpretation.*  The  true  spirit  of  constitutional  interpre- 
tation, whether  in  interpreting  the  grants  or  the  prohibitions  and  limitations  of 
power,  is  to  give  full,  liberal  construction  to  the  language,  aiming  ever  to  show 
fidelity  to  the  spirit  and  purpose. 

6.  Praotioal  Construction  Required.  —  But  a  practical  construction  should  be 
given. '^     The  clause  that  no  person  shall  be  compelled  in  any  criminal  case  to 


1.  /n  Tt  Nachman,  (1902)  114  Fed.  Rep. 
900.  See  also  Counselman  v.  Hitchcock, 
(1892)   142  U.  S.  662. 

S.  Fairbank  v,  U.  S.,  ( 1901 )  181  U.  S.  288 ; 
Williams  v.  The  Lizzie  Henderson,  (1880)  29 
Fed.  Cas.  No.  17,726a. 

Statute  inddentaUy  extending  beyond  lim- 
itation of  power.  —  "It  will  not  do  to  say 
that  the  exercise  of  an  admitted  power  of 
Congress  conferred  by  the  Constitution  is  to 
be  withheld  if  it  appears,  or  can  be  shown, 
that  the  effect  and  operation  of  the  law  may 
incidentally  extend  beyond  the  limitation  of 
the  power.  Upon  any  such  interpretation,  the 
principal  object  of  the  framers  of  the  instru- 
ment in  conferring  the  power  would  be  sacri- 
ficed to  the  subordinate  consequences  result- 
ing from  its  exercise.  These  consequences  and 
incidents  are  very  proper  considerations  to 
be  urged  upon  Congress  for  the  purpose  of 
dissuading  that  body  from  its  exercise,  but 
afford  no  ground  for  denying  the  power  it- 
self, or  the  right  to  exercise  it"  Pennsylva- 
nia V.  Wheeling,  etc.,  Bridge  Co.,  (1855)  18 
How.  (U.  S.)  433. 

''In  the  last  of  the  enumerated  powers, 
that  which  grants,  expressly,  the  means  of 
carrying  all  others  into  execution,  Congress 
is  authorized  '  to  make  all  laws  which  shall 
be  necessary  and  proper'  for  the  purpose. 
But  this  limitation  on  the  means  which  may 
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be  used  is  not  extended  to  the  powers  which 
are  conferred."  Gibbons  i;.  Ogden,  (1824)  9 
Wheat.  (U.  S.)  187. 

8.  Chisholm  v.  Georgia,  (1793)  2  Dall  (U. 
S.)  476.  But  as  a  result  of  this  decision, 
holding  that  a  state  court  could  be  made  a 
party  defendant  in  any  case  in  the  Supreme 
Court  of  the  United  States  at  the  suit  of  a 
private  person,  a  citizen  of  another  state,  the 
next  Congress  proposed,  and  the  states 
promptly  adopted,  the  Eleventh  Article  of 
Amendments  providing  that  "  the  judicial 
power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  the  United 
States  by  citizens  of  another  state,  or  by 
citizens  or  subjects  of  any  foreij^n  state." 

4.  U.  S.  v.  Tucker,  (1903)  122  Fed.  Rep. 
522. 

5.  Fairbank  v,  U.  S.,  (1901)  181  U.  S. 
288. 

6.  Keokuk  Northern  Line  Packet  Co.  w 
Keokuk,  (1877)  95  U.  S.  87;  Brown  t?.  Mary- 
land,  (1827)   12  Wheat.  (U.  S.)  438. 

7.  In  an  early  opinion,  on  the  question  of 
non-literal  and  practical  constmction,  Attor- 
nfey-General  J.  S.  Black  said:  "There  are 
many  provisions  in  the  Constitution  itself 
which  require  the  application  of  the  same 
principle.  For  instance,  it  says  that  *the 
citizens  of  each  state  shall  be  entitled  to  all 
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be  a  witness  against  himself  should  be  constmed,  as  it  was  doubtless  designed, 
to  effect  a  practical  and  beneficent  purpose  —  not  necessarily  to  protect  witnesses 
against  every  possible  detriment  which  might  happen  to  them  from  their  testi- 
mony, nor  to  unduly  impede,  hinder,  or  obstruci  the  administration  of  criminal 
justice.  ^  The  limitations  and  ample  provisions  of  the  Constitution  should  not  be 
extended  so  far  as  to  destroy  the  necessary  powers  of  the  states  or  prevent  their 
efficient  exercise.*  In  construing  the  Fourteenth  Amendment,  and  holding  that 
a  Texas  statute  directed  solely  against  railroad  companies  for  permitting  Johnson 
grass  or  Russian  thistle  to  go  to  seed  upon  their  right  of  way  was  not  a  clear 
violation  of  the  equal  protection  clause,  Holmes,  J.,  said:  ^^  Great  constitutional 
provisions  must  be  administered  with  caution.  Some  play  must  be  allowed  for 
the  joints  of  the  machine,  and  it  must  be  remembered  that  legislatares  are 
ultimate  guardians  of  the  liberties  and  welfare  of  the  people  in  quite  as  great 
a  degree  as  the  courts."  ' 

lY.  C0V8TSVOTIOV  01  Words  avd  PmuLSSS  —  1.  In  General  —  No  word  or 
clause  can  be  rejected  as  superfluous  or  unmeaning,  but  each  must  be  given  its 
due  force  and  appropriate  meaning.*    Words  in  a  constitution,  as  well  as  words 


privileges  and  immunities  of  citizens  in  the 
several  states.'  Negroes  are  citizens  of  some 
states,  and  have  the  right  of  suffrage.  By  a 
literal  construction  of  the  Constitution,  any 
number  of  negroes  may  be  brought  from 
Massachusetts  into  Pennsylvania,  and  control 
the  elections  of  the  latter  state;  but  this  is 
one  of  the  privileges  which  have  never  yet 
been  claimed  for  the  African  race.  In  aU  of 
these  cases  a  literal  construction  would  be 
less  absurd  than  a  similar  construction  of  the 
laws  under  consideration."  Compensation  of 
Laborers  in  Executive  Departments,  (1867) 
9  Op.  Atty.-Gen.  120. 

1.  CompsUing  a  penon  to  be  a  witness 
against  himself.  —  Brown  v.  Walker,  (1896) 
161  U.  S.  591,  in  which  case  the  court  said: 
"  The  clause  of  the  Constitution  in  question 
is  obviously  susceptible  of  two  interpreta- 
tions. If  it  be  construed  literally,  as  author- 
izing the  witness  to  refuse  to  disclose  any 
fact  which  might  tend  to  incriminate,  dis- 
grace, or  expose  him  to  unfavorable  com- 
ments, then  as  he  must  necessarily  to  a  large 
extent  determine  upon  his  own  conscience 
and  responsibility  whether  his  answer  to  the 
proposea  question  will  have  that  tendency, 
the  practical  result  would  be  that  no  one 
could  be  compelled  to  testify  to  a  material 
fact  in  a  criminal  case,  unless  he  chose  to  do 
so,  or  imless  it  was  entirely  clear  that  the 
privilege  was  not  set  up  in  good  faith.  If, 
upon  the  other  hand,  the  object  of  the  pro- 
vision be  to  secure  the  witness  against  a 
criminal  prosecution,  which  might  be  aided 
directly  or  indirectly  by  his  disclosure,  then, 
if  no  such  prosecution  be  possible  —  in  other 
words,  if  his  testimony  operate  as  a  complete 
pardon  for  the  offense  to  which  it  relates  —  a 
statute  absolutely  securing  to  him  such  im- 
munity from  prosecution  would  satisfy  the 
demands  of  the  clause  in  question." 

S.  Union  Pac.  R.  Co,  r,  Peniston,  (1873)  18 
Wiai.  (U.  S.)  31. 
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S.  Missouri,  etc.,  R.  Co.  v.  May,  (1904)  194 
U.  8.  270. 

4.  Knowlton  v.  Moore,  (1900)  178  U.  S.  87. 

The  plain,  obTions  meaning  of  the  words 
must  control.  Jacobson  t7.  Massachusetts, 
(1905)  197  U.  8.  22. 

"Agreement"  and  " compact." —  " When, 
therefore,  the  second  clause  declares  that  no 
state  shall  enter  into  '  any  agreement  or  com- 
pact' with  a  foreign  power  without  the  as- 
sent of  Congress,  the  words  '  agreement '  and 
'compact'  cannot  be  constru^  as  synony- 
mous with  one  another;  and  still  less  can 
either  of  them  be  held  to  mean  the  same 
thing  with  the  word  *  treaty '  in  the  preced- 
ing clause,  into  which  the  states  are  posi- 
tively and  unconditionally  forbidden  to  en- 
ter; and  which  even  the  consent  of  Congress 
could  not  authorize."  Holmes  v,  Jennison, 
(1840)  14  Pet.  (U.  8.)  571.  See  also 
Virginia  r.  Tennessee,  (1893)  148  U.  8.  519. 

Due  process  of  law. —  "  According  to  a 
recognized  canon  of  interpretation,  especially 
applicable  to  formal  and  solemn  instruments 
of  constitutional  law,  we  are  forbidden  to  as- 
sume, without  clear  reason  to  the  oontrarr, 
that  any  part  of  this  most  important  amend- 
ment is  superfluous.  The  natural  and  obvious 
inference  is,  that  in  the  sense  of  the  Con- 
stitution, 'due  process  of  law'  was  not 
meant  or  intended  to  include,  ex  vi  termUU, 
the  institution  and  procedure  of  a  grand  jury 
in  any  case.  The  conclusion  is  equally  irre- 
sistible that  when  the  same  phrase  was 
employed  in  the  Fourteenth  Amendment  to 
restrain  the  action  of  the  states,  it  was  used 
in  the  same  sense  and  with  no  greater  ex- 
tent;  and  that  if  in  the  adoption  of  that 
amendment  it  had  been  part  of  its  purpose 
to  perpetuate  the  institution  of  the  grand 
jury  in  all  the  states,  it  would  have  em- 
bodied, as  did  the  Fifth  Amendment,  express 
declarations  to  that  effect"  Hurtado  v.  OtXU 
fornia,  (1884)    110  U.  8.  534. 
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in  a  statute,  are  always  to  be  given  the  meaning  they  have  in  common  use  unless 
there  are  other  strong  reasons  to  the  contrary.^  They  are  to  be  taken  in  Iheir 
natural  and  obvious  sense,  and  not  in  a  sense  unreasonably  restricted  or  enlarged.* 
Words  and  terms  are  to  be  taken  in  the  sense  in  which  they  were  used  and  under- 
stood at  common  law  and  at  the  time  the  Constitution  and  the  amendments  were 
adopted.'  Where  any  particular  word  or  sentence  is  obscure  or  of  doubtful 
meaning,  taken  by  itself,  its  obscuiity  may  be  removed  by  comparing  it  with  the 
words  and  sentences  with  which  it  stands  connected.^ 


1.  Tennessee  v.  Whit  worth,  (1886)  117  U.  S. 
147. 

The  spirit  of  the  Constitution  wiU  not 
justify  an  attempt  to  control  its  words.— 
Cohen  v,  Virginia,  (1821)  6  Wheat.  (U.  S.) 
384,  wherein  the  court  said :  "  While  weigh- 
ing arguments  drawn  from  the  nature  of 
government,  and  from  the  general  spirit  of 
an  instrument,  and  urged  for  the  purpose  of 
narrowing  the  construction  which  the  words 
of  that  instrument  seem  to  require,  it  is 
proper  to  place  in  the  opposite  scale  those 
principles,  drawn  from  the  same  sources, 
which  go  to  sustain  the  words  in  their  full 
operation  and  natural  import.  One  of  these, 
which  has  been  pressed  with  great  force  by 
the  counsel  for  the  plaintiffs  in  error,  is, 
that  the  judicial  power  of  every  well-con- 
stituted government  must  be  coextensive 
with  the  legislative,  and  must  be  capable  of 
deciding  every  judicial  question  which  grows 
out  of  the  constitution  and  laws.  If  any 
proposition  may  be  considered  as  a  political 
axiom,  this,  we  think,  may  be  so  considered. 
In  reasoning  upon  it  as  an  abstract  question, 
there  would,  probably,  exist  no  contrariety  of 
opinion  respecting  it.  Every  argument,  prov- 
ing the  necessity  of  the  department,  proves 
also  the  propriety  of  giving  this  extent  to  it. 
We  do  not  mean  to  say  that  the  jurisdiction 
of  the  courts  of  the  Union  should  be  con- 
strued to  be  coextensive  with  the  legislative, 
merely  because  it  is  fit  that  it  should  be  so; 
but  we  mean  to  say  that  this  fitness  fur- 
nishes an  argument  in  construing  the  Ck>n8ti- 
tution  which  ought  never  to  be  overlooked, 
and  which  is  most  especially  entitled  to  con- 
sideration when  we  are  inquiring  whether 
the  words  of  the  instrument  which  purport 
to  establish  this  principle  shall  l^  con- 
tracted for  the  purpose  of  destroying  it." 

Although  the  spirit  of  an  instrument,  es- 
pecially of  a  constitution,  is  to  be  respected 
not  less  than  its  letter,  yet  the  spirit  is  to 
be  collected  chiefly  from  its  words.  It  would 
be  dangerous  in  the  extreme  to  infer  from 
extrinsic  circumstances  that  a  case  for  which 
the  words  of  an  instrument  expressly  provide 
f^hall  be  exempted  from  its  operation.  Where 
words  conflict  with  each  other,  where  the 
different  clauses  of  an  instrument  bear  upon 
each  other,  and  would  be  inconsistent  unless 
the  natural  and  common  import  of  words  be 
varied,  construction  becoihes  necessary,  and 
a  departure  from  the  obvious  meaning  of 
words  is  justifiable.  But  if,  in  any  case,  the 
plain  meaning  of  a  provision,  not  contradicted 
by  any  other  provision  in  the  same  instru- 
ment, is  to  be  disregarded,  because  we  be- 


lieve the  framers  of  that  instrument  could 
not  intend  what  they  say,  it  must  be  one  in 
which  the  absurdity  and  injustice  of  applying 
the  provision  to  the  case  would  be  so  mon- 
strous that  all  mankind  would,  without  hesi- 
tation, unite  in  rejecting  the  application. 
Sturges  V.  Crowninshield,  (1819)  4  Wheat. 
(U.  S.)  202.  See  also  Jacobson  v.  Massachu- 
setts, (1905)  197  U.  S.  22. 

8.  Pollock  V.  Farmers  L.  &  T.  C!o.,  (1895) 
158  U.  S.  618;  Martin  v.  Hunter,  (1816)  1 
Wheat.  (U.  S.)  326. 

As  words  of  general  import.  —  The  words 
expressing  the  various  grants  in  the  Consti- 
tution are  words  of  general  import,  and  they 
are  to  be  construed  as  such,  and  as  granting 
to  the  full  extent  the  powers  named.  Fair- 
bank  t?.  U.  S.,  (1901)  181  U.  S.  287,  289. 

8.  Veazie  Bank  t\  Fenno,  (1869)  8  Wall. 
(U.  S.)  542;  Locke  v.  New  Orleans,  (1866)  4 
Wall.  (U.  S.)  172;  U.  S.  r.  Harris,  (1866)  1 
Abb.  (U.  S.)  110,  26  Fed.  Cas.  No.  15,312;  U. 
S.  V,  Block,  (1877)  4  Sawy.  (U.  S.)  211,  24 
Fed.  Cas.  No.  14,609;  Pardoning  Power  of 
President,  (1852)  5  Op.  Atty.-Gen.  535. 

4.  Rhode  Island  v.  Massachusetts,  (1838) 
12  Pet.  (U.  S.)  722;  Wheaton  i\  Peters, 
(1834)  8  Pet.  (U.  S.)  661;  Beckwith's  Case, 
(1880)   16  Ct.  a.  261. 

"Necessary  and  proper."  —  "Almost  all 
compositions  contain  words  which,  taken  in 
their  rigorous  sense,  would  convey  a  mean- 
ing different  from  that  which  is  obviously 
intended.  It  is  essential  to  just  construction 
that  many  words  which  import  something 
excessive  should  be  understood  in  a  more 
mitigated  sense  —  in  that  sense  which  com- 
mon usage  justifies.  The  word  'necessary' 
is  of  this  description.  It  has  not  a  fixed 
character  peculiar  to  itself.  It  admits  of  all 
degrees  of  comparison;  and  is  often  connected 
with  other  words  which  increase  or  diminish 
the  impression  the  mind  receives  of  the  ur- 
gency it  imports.  A  thing  may  be  necessary, 
very  necessary,  absolutely  or  indispensably 
necessary.  To  no  mind  would  the  same  idea 
be  conveyed  by  these  several  phrases.  This 
comment  on  the  word  is  well  illustrated  by 
the  passage  cited  at  the  bar,  from  the  10th 
section  of  the  1st  article  of  the  Constitution. 
It  is,  we  think,  impossible  to  compare  the 
sentence  which  prohibits  a  state  from  laying 
'  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws,'  with  that 
which  authorizes  Congress  '  to  make  all  laws 
which  shall  be  necessary  and  proper  for  car- 
rying into  execution '  the  powers  of  the  gen- 
erj^l  goven^nipnt,  without  feeling  a  conviction 
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2.  Contemporaneous  and  Subsequent  Practical  Construction.  —  Where  the  mean- 
ing is  plain  and  clear,  resort  to  collateral  aids  to  interpretation  is  unnecessary  and 
cannot  be  indulged  in  to  narrow  or  enlarge  the  text;  but  where  there  is  ambiguity 
or  doubt,  or  where  two  views  may  well  be  entertained,  contemporaneous  and 
subsequent  practical  construction  is  entitled  to  the  greatest  weight.^ 

3.  As  Understood  When  Adopted.  —  The  Constitution  is  to  be  construed  in 
the  sense  in  which  the  words  and  terms  used  were  understood  by  those  who  made 
and  those  who  adopted  it.*  The  term  expostfdctOy  literally  construed,  would 
apply  to  any  act  operating  upon  a  previous  fact,  yet  it  was  understood  at  the  time 
the  Constitution  was  adopted,  both  in  this  country  and  in  England,  as  embracing 
only  criminal  laws  and  laws  providing  for  the  recovery  of  penalties  or 
forfeitures.' 

4.  BTature  and  Objects  of  Particular  Powers^  Butie%  and  Bights.  —  The  nature 
and  objects  of  the  particular  powers,  duties,  and  rights  may  be  considered,  with 
all  the  lights  and  aids  of  contemporary  history,  and  the  words  given  just  sucli 
operation  and  force,  consistent  with  their  legitimate  meaning,  as  may  fairly  secure 
and  attain  the  ends  proposed.  ** 

6.  Liberal  Construction.  —  A  liberal  construction  of  the  words  and  sentences 
should,  generally,  be  given,  and  nice  verbal  criticism  avoided,*  though  it  han 


that  the  convention  understood  itself  to 
change  materially  the  meaning  of  the  word 
*  necessary/  by  prefixing  the  word  *  abso- 
lutely/ This  word,  then,  like  others,  is  used 
in  various  senses;  and,  in  its  construction, 
the  subject,  the  context,  the  intention  of  the 
person  using  them,  are  all  to  be  taken  into 
view."  M'CuUoch  v.  Maryland,  (1819)  4 
Wheat.  (U.  S.)  414. 

"Just  compensation."  —  See  Monongahela 
Nav.  Co.  t?.  U.  S.,  (1893)  148  U.  S.  327,  that 
in  view  of  the  combination  of  the  two  words 
"  just  '*  and  "  compensation "  in  the  Fifth 
Amendment,  there  can  be  no  doubt  that  the 
compensation  must  be  a  full  and  perfect 
equivalent  for  the  property  taken. 

''Privileges  and  immunities."  —  "It  seems 
agreed,  from  the  manner  of  expounding  or 
defining  the  words  immunities  and  privileges, 
by  the  counsel  on  both  sides,  that  a  par- 
ticular and  limited  operation  is  to  be  given 
to  these  words,  and  not  a  full  and  compre- 
hensive one.  It  is  agreed  it  does  not  mean 
the  right  of  election,  the  right  of  holding 
offices,  the  right  of  being  elected.  The  court 
are  of  opinion  it  means  that  the  citizens  of 
all  the  states  shall  have  the  peculiar  ad- 
vantage of  acquiring  and  holding  real  as  well 
as  personal  property,  and  that  such  property 
shall  be  protected  and  secured  by  the  laws  of 
the  state,  in  the  same  manner  as  the  property 
of  the  citizens  of  the  state  is  protected.  It 
means  such  property  shall  not  be  liable  to 
any  taxes  or  burdens  which  the  property  of 
the  citizens  is  not  subject  to.  It  may  also 
mean  that  as  creditors  they  shall  be  on  the 
same  footing  with  the  state  creditor,  in  the 
payment  of  the  debts  of  a  deceased  debtor. 
It  secures  and  protects  personal  rights.  The 
way  to  expound  a  clause  in  the  general  gov- 
ernment or  Constitution  of  the  United  States 


is  by  comparing  it  with  other  parts,  and  con- 
sidering them  together."  Campbell  f .  Morris, 
(1797)  3  Har.  k  M.  (Md.)  535. 

1.  McPherson  t7.  BUcker,  (1892)  146  U.  S. 
27. 

"Deprive."  —  The  Constitution  contains  no 
definition  of  the  word  '*  deprive,"  as  used  in 
the  Fourteenth  Amendment.  To  determine  it  s 
signification,  it  is  necessary  to  ascertain  the 
effect  which  usage  has  given  it,  when  em- 
ployed in  the  same  or  a  like  connection. 
Munn  17.  Illinois,  (1876)  94  U.  S.  123. 

8.  The  Huntress,  (1840)  2  Ware  (U.  S.)  89, 
12  Fed.  Cas.  No.  6,914;  Padelford  r.  Savan- 
nah, (1854)  14  Ga.  439. 

In  the  construction  of  the  language  of  the 
Constitution  here  relied  on,  as  ind^  in  all 
other  instances  where  construction  becomes 
necessary,  we  are  to  place  ourselves  as  nearly 
as  possible  in  the  condition  of  the  men  who 
framed  that  instrument.  Em  p.  Bain,  ( 1887 ) 
121  U.  S.  12. 

3.  Locke  V.  New  Orleans,  (1866)  4  Wall. 
(U.  S.)  172;  Carpenter  v.  Pennsylvania, 
(1854)    17  How.   (U.  S.)  463. 

4.  Virginia  v.  Tennessee,  (1893)  148  U.  S. 
.519;  Prigg  r.  Pennsylvania,  (1842)  16  Pet. 
(T^.  S.)  5.39;  Kendall  v.  U.  S.,  (1838)  12  Pet. 
(U.  S.)  524;  State  V.  Gibson,  (1871)  36  Ind. 
391. 

5.  Lane  County  v.  Oregon,  (1868)  7  Wall. 
(U.  S.)  79;  President's  Power  to  Fill  Vacan- 
cies in  Recess  of  Senate,  (1866)  12  Op.  Atty.- 
Gen.  35. 

"  In  performing  the  delicate  and  important 
duty  of  construing  clauses  in  the  Consti- 
tution of  our  country  which  involve  con- 
flicting powers  of  the  government  of  the 
Union,  and  of  the  respective  states,  it  is 
proper  to  take  a  view  of  the  literal  meaning 
of  the  words  to  be  expounded,  of  their  ooa- 
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been  said  that  the  phrase  '*  obligation  of  contracts  "  should  be  construed  strictly, 
and  not  be  latitudinouslj  extended  to  apply  to  obligations  qua^i  ex  contractu^ 
implied  contracts,  or  to  obligations  ex  deUctOj  the  obligation  to  pay  damages.  ^ 

6.  Transpoung  Words  and  Sentences.  —  While  transposing  the  words  and 
sentences  of  a  law  may  sometimes  be  tolerated,  in  order  to  arrive  at  the  apparent 
meaning  of  the  legislature,  to  be  gathered  from  other  parts  or  from  the  entire 
scope  of  the  law,  it  is  a  very  hazardous  rule  to  adopt  in  the  construction  of  an 


nectlon  with  other  words,  and  of  the  general 
objects  to  be  accomplished  by  the  prohibi- 
tory clause,  or  by  the  grant  oi  power." 
Brown  v,  Maryland,  (1827)  12  Wheat.  (U.  S.) 
437. 

The  word  "writings'*  in  the  eighth  clause 
of  section  8,  Article  1.,  giving  to  Congress  the 
power  to  secure  to  authors  the  exclusive 
right  to  their  respective  writings,  is  liberally 
construed  to  include  original  designs  for 
engravings,  prints,  etc.,  but  only  such  as  are 
original  and  are  founded  in  the  creative 
powers  of  the  mind.  Trade-Mark  Cases 
(1879)   100  U.  S.  94. 

Appointment  to  "  vacancies  that  may  hap- 
pen."—  The  Rresident  may  fill  during  a  re- 
cess of  the  Senate,  by  temporaiy  commission, 
a  vacancy  that  occurred  during  a  previous 
session  of  that  body.  The  word  "happen" 
should  be  interpreted  as  being  equivalent  to 
"  happen  to  exist."  "  The  opposite  construc- 
tion is,  perhaps,  more  strictly  consonant 
with  the  mere  letter.  But  it  overlooks  the 
spirit,  reason,  and  purpose;  and,  like  all  con- 
structions merely  literal,  its  tendency  is  to 
defeat  the  substantial  meaning  of  the  instru- 
ment, and  to  produce  the  most  embarrassing 
inconveniences.  The  construction  which  1 
prefer  is  perfectly  innocent.  It  cannot  pos- 
sibly produce  mischief  without  imputing  to 
the  President  a  degree  of  turpitude  entirely 
inconsistent  with  the  character  which  his 
office  implies,  as  well  as  with  the  high  re- 
sponsibility and  short  tenure  annexed  to  that 
office;  while  at  the  same  time  it  insures  to 
the  public  the  accomplishment  of  the  object 
to  which  the  Constitution  so  sedulously  looks 
—  that  the  offices  connected  with  their  peace 
and  safety  be  regularly  filled."  Executive 
Authority  to  Fill  Vacancies,  (1823)  1  Op. 
Atty.-Gen.  633. 

Fngitive  from  justice  "charged"  with 
crime.  —  "  But  why  should  the  word  *  charged ' 
be  given  a  restricted  interpretation?  It  is 
found  in  the  Constitution,  and  ordinarily 
words  in  such  an  instrument  do  not  receive 
a  narrow,  contracted  meaning,  biit  are  pre- 
sumed to  have  been  used  in  a  broad  sense, 
with  a  view  of  covering  all  contingencies." 
Matter  of  Strauss,  (1905)  197  U.  S.  330. 

As  to  the  meaning  of  "  taking,"  as  used  in 
the  Fifth  Amendment,  the  court  said:  "The 
argument  of  the  defendant  is  that  there  is 
no  taking  of  the  land  within  the  meaning  of 
the  constitutional  provision,  and  that  the 
damage  is  a  consequential  result  of  such  use 
of  a  navigable  stream  as  the  government  had 
a  right  to  for  the  improvement  of  its  naviga- 
tion. It  would  be  a  very  curious  and  unsat- 
isfactory result,  if  in  construing  a  provision 


of  constitutional  law,  always  understood  to 
have  been  adopted  for  protection  and  security 
to  the  rights  of  the  individual  as  against  the 
government,  and  which  has  received  the  com- 
mendation of  jurists,  statesmen,  and  commen- 
tators as  placing  the  just  principles  of  the 
common  law  on  that  subject  beyond  the 
power  of  ordinary  legislation  to  change  or 
control  them,  it  shall  be  held  that  if  the  gov- 
ernment refrains  from  the  absolute  conver- 
sion of  real  property  to  the  uses  of  the  pub- 
lic it  can  destroy  its  value  entirely,  can  inflict 
irreparable  and  permanent  injury  to  any  ex- 
tent, can,  in  effect,  subject  it  to  total  de- 
struction without  making  any  compensation, 
because,  in  the  narrowest  sense  of  that  word, 
it  is  not  taken  for  the  public  use.  Such  a 
construction  would  pervert  the  constitutional 
provision  into  a  restriction  upon  the  rights  of 
the  citizen,  as  those  rights  stood  at  the  com- 
mon law,  instead  of  the  government,  and 
make  it  an  authority  for  invasion  of  private 
right  under  the  pretext  of  the  public  good, 
which  had  no  warrant  in  the  laws  or  prac- 
tices of  our  ancestors."  Pumpelly  v.  Green 
Bay,  etc..  Canal  Co.,  (1871)  13  WaU.  (U.  S.) 
177. 

1.  Harmanson  v.  Wilson,  (1877)   1  Hughes 
(U.  S.)  207,  11  Fed.  Cas.  No.  6,074. 

That  a  corporation  charter  is  a  contract, 
within  the  meaning  of  the  clause  prohibiting 
the  states  from  impairing  the  obligation  of 
contracts,  Marshall,  C.  J.,  in  Dartmouth  Col- 
lege 17.  Woodward,  (1819)  4  Wheat.  (U.  S.) 
644,  said :  "  It  is  more  than  possible  that 
the  preservation  of  rights  of  this  description 
was  not  particularly  in  the  view  of  the  fram- 
ers  of  the  Constitution  when  the  clause 
under  consideration  was  introduced  into  that 
*  instrument.  It  is  probable  that  interferences 
of  more  frequent  recurrence,  to  which  the 
temptation  was  stronger,  and  of  which  the 
mischief  was  more  extensive,  constituted  the 
great  motive  for  imposing  this  restriction  on 
the  state  legislatures.  But  although  a  par- 
ticular and  a  rare  case  may  not,  in  itself,  be 
of  sufficient  magnitude  to  induce  a  rule,  yet 
it  must  be  governed  by  the  rule,  when  estab- 
lished, unless  some  plain  and  strong  reason 
for  excluding  it  can  be  given.  It  is  not 
enough  to  say  that  this  particular  case  was 
not  in  the  mind  of  the  convention  when  the 
article  was  framed,  nor  of  the  American  peo- 
ple when  it  was  adopted.  It  is  necessary  to 
go  farther,  and  to  say  that,  had  this  par- 
ticular case  been  suggested,  the  language 
would  have  been  so  varied  as  to  exclude  it, 
or  it  would  have  been  made  a  special  excep- 
tion. The  case  being  within  the  words  of  the 
rule,  must  be  within  its  operation  likewise, 
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instrument  so  maturely  considered  as  this  Constitution  was  by  its  framers,  and 
so  severely  examined  and  criticised  by  its  opponents.^ 

V.  Affibkatiye  AVD  BTsgativs  Wobds.  —  A  general  rule  has  been  laid 
down  that  affirmative  words  are  to  be  given  a  negative  operation,  but  this  rule 
can  be  applied,  and  a  negative  be  implied  from  affirmative  words,  only  where 
the  implication  promotes,  not  where  it  defeats,  the  obvious  intention  of  an 
article.  Every  part  of  the  article  must  be  taken  into  view,  and  that  construction 
adopted  which  will  consist  with  its  words  and  promote  its  general  intention.  In 
the  case  of  the  grant  to  the  Supreme  Court  of  original  jurisdiction  in  certain 
cases,  a  negative  or  exclusive  sense  must  be  given  or  it  has  no  operation,*  but 
in  the  grant  of  appellate  jurisdiction,  that  jurisdiction  may  be  exercised  in  every 
case  cognizable  under  the  third  article  of  the  Constitution,  in  the  federal  courts, 
in  which  original  jurisdiction  cannot  be  exercised;  and  the  extent  of  this  judicial 
power  is  to  be  measured,  not  by  giving  the  affirmative  words  of  the  distributive 
clause  a  negative  operation  in  every  possible  case,  but  by  giving  their  true 
meaning  to  the  words  which  define  its  extent.' 

YI.  Effeot  of  EXOEPTIOITB.  —  The  exceptions  from  a  power  mark  its  extent, '^ 
and  an  exception  of  any  particular  case  presupposes  that  those  which  are  not 
excepted  are  embraced  within  the  grant  or  prohibition.*  "Where  no  exception  is 
made  in  terms,  none  will  be  made  by  mere  implication  or  construction.* 

Vn.  COVTEXPOKAHSOirB  AKD  BUBBEaUEVT  PKAOTIOAL    COVBTBUOTIOV  —  1.   In 

General.  —  The  rule  that  the  contemporaneous  construction  of  a  statute  by  those 
charged  with  its  execution  should  not  be  disregarded  except  for  cogent  reasons, 
and  unless  it  be  clear  that  such  construction  is  erroneous,  applies  with  even 
greater  force  in  the  construction  of  a  provision  of  the  Constitution  long  and 
continuously  acted  upon.^  Contemporary  interpretation  of  the  Constitution  is 
of  the  most  forcible  nature*  and  entitled  to  great  weight,*  and  the  practice  and 


unless  there  be  something  in  the  literal  con- 
struction so  obviously  absurd,  or  mischie- 
vous, or  repugnant  to  the  general  spirit  of  the 
instrument,  as  to  justify  those  who  expound 
the  Constitution  in  making  it  an  exception.'' 

1.  Ogden  t;.  Saunders,  (1827)  12  Wheat. 
(U.  S.)  267. 

8.  ^0^  p.  Vallandigham,  (1863)  1  Wall.  (U. 
S.)  253;  Marbury  17.  Madison,  (1803)  1 
Cranch  (U.  S.)  174. 

8.  Ck)hen  r.  Virginia,  (1821)  6  Wheat.  (U. 
S.)  394,  holding  that  the  affirmative  grant  of 
original  jurisdiction  to  the  Supreme  Court  of 
the  United  States  "  in  all  cases  *  *  *  in 
which  a  state  shall  be  party"  does  not 
prevent  that  court  from  constitutionally 
exercising  appellate  jiirisdiction  in  a  case  in 
which  a  state  is  a  party  and  in  which  a  fed- 
eral question  is  involveid. 

4.  Gibbons  v,  Ogden,  (1824)  9  Wheat.  (U. 
S.)  191,  wherein  the  court  said:  "If,  then, 
there  are  in  the  Constitution  plain  exceptions 
from  the  power  over  navigation,  plain  inhi- 
bitions to  the  exercise  of  that  power  in  a 
particular  way,  it  is  a  proof  that  those  who 
made  these  exceptions,  and  prescribed  the^e 
inhibitions,  understood  the  power  to  which 
they  applied  as  being  granted." 

Daties  le^ed  by  states  for  sapport  of  in- 
•pection  laws.  —  "  If  it  be  a  rule  of  interpre- 


tation to  which  all  assent,  that  the  exception 
of  a  particular  thing  from  general  words 
proves  that,  in  the  opinion  of  the  law-giver,  the 
thing  excepted  would  be  within  the  general 
clause  had  the  exception  not  been  msule,  we 
know  no  reason  why  this  general  rule  should 
not  be  as  applicable  to  the  Constitution  as  to 
other  instruments.  If  it  be  applicable,  then 
this  exception  in  favor  of  duties  for  the  sup- 
port of  inspection  laws  [in  clause  2,  sec.  10, 
of  Article  I.]  goes  far  in  proving  that  the 
framers  of  the  Constitution  classed  taxes  of 
a  similar  character  with  those  imposed  for 
the  purposes  of  inspection,  with  duties  on 
imports  and  exports,  and  supposed  them  to 
be  prohibited."  Brown  v.  Maryland,  (1827), 
12  Wheat.  (U.  S.)  438. 

5.  Rhode  Island  v,  Massachusetts,  (1838) 
12  Pet.   (U.  S.)   722. 

6.  Rhode  Island  v.  Massachusetts,  (1838) 
12  Pet.  (U.  S.)  722;  Cohen  v.  Virginia,  (1821) 
6  Wheat.  (U.  S.)  378. 

7.  Field  v.  Clark,  (1892)  143  U.  S.  691; 
Adams  v.  Storey,  (1817)  1  Paine  (U.  S.)  79, 
1  Fed.  Cas.  No.  66;  James  r.  U.  S.,  (1903)  38 
Ct.  CI.  631. 

8.  The  Laura,  (1886)  114  U.  S.  416;  MXhil- 
loch  V.  Maryland,  (1819)  4  Wheat.  (U.  S.) 
401. 

9.  Murray    v.    Hoboken    Land,    etc.    Go., 
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acquiescence  mider  it  for  a  period  of  years  a£Eord  an  irresistible  answer  to 
objeclion  and  fix  the  construction.^ 


(1866)  18  How.  (U.  S.)  279;  The  Propeller 
Genesee  Chief  v,  Fitzhugh,  (1861)  12  How. 
(U.  S.)  468;  Cooley  v.  Board  of  Wardens, 
(1861)   12  How.  (U.  b.)  315. 

Secosnition  of  state  pilot  laws.  —  "  By  the 
Act  of  the  7th  of  August,  1789  (1  Stat,  at 
L.  54),  Congress  declared  that  all  pilots 
in  the  bays,  inlets,  rivers,  harbors,  and  ports 
of  the  United  States  shall  continue  to  be 
regulated  in  conformity  with  the  existing 
laws  of  the  states,  etc.;  and  •  •  •  this 
contemporaneous  construction  of  the  Consti- 
tution, since  acted  on  with  such  uniformity 
in  a  matter  of  much  public  interest  and  im- 
portance, is  entitled  to  great  weight  in  deter- 
mining whether  such  a  law  is  repugnant  to 
the  Constitution,  as  levying  a  duty  not  uni- 
form throughout  the  United  States,  or  as 
giving  a  preference  to  the  ports  of  one  state 
over  those  of  another,  or  as  obliging  vessels 
to  or  from  one  state  to  enter,  clear,  or  pay 
duties  in  another."  Cooley  t;.  Board  of  Ward- 
ens, (1861)   12  How.  (U.  S.)  316. 

Tniils  of  petty  larceny  on  information. — 
'*  It  might  be  added  as  a  further  reason  why 
we  should  not  be  inclined  to  adopt  the  view 
presented  by  respondent's  counsel,  and  con- 
sider this  article  of  the  United  States  Con- 
stitution [Fifth  Amendment]  as  extending 
to  trials  in  the  state  courts,  that  the  con- 
temporaneous construction  and  subsequent 
practice  has,  in  reference  to  this  subject,  been 
wholly  at  variance  with  any  such  determi- 
nation. Petty  larceny,  which  is  now  very 
generally  admitted  to  be  an  infamous  offense, 
is  in  all  our  cities  tried  before  the  police 
eourts,  where  it  is  well  known  no  grand  jury 
attend.  The  same  is  true  of  trials  for  petit 
larceny  in  this  state  and  many  of  the  other 
states  before  single  magistrates.  And  it  has 
never  been  doubted  that  these  convictions, 
upon  information,  were  regular  and  valid. 
This  consideration  alone  is  entitled  to  great 
weight,  as  has  been  repeatedly  held,  both  by 
the  state  and  United  States  courts."  State 
p.  Keyes,  (1836)  8  Vt.  64. 

In  holding  that  a  distress  warrant,  issued 
by  the  solicitor  of  the  treasury  under  an  Act 
of  Congress,  was  not  inconsistent  with  the 
Constitution,  the  court,  in  Murray  r.  Hoboken 
Land,  etc.,  Co.,  (1856)  18  How.  (U.  S.)  279, 
said:  "Tliis  legislative  construction  of  the 
Constitution,  commencing  so  early  in  the  gov- 
ernment, when  the  first  occasion  for  this  man- 
ner of  proceeding  arose,  continued  throughout 
its  existence,  and  repeatedly  acted  on  by  the 
judiciary  and  the  executive,  is  entitled  to  no 
inconsiderable  weight  upon  the  question 
whether  the  proceeding  adopted  by  it  was 
'due  process  of  law.'" 

1.  The  Laura,  (1885)  114  U.  S.  416,  in  which 
case  it  was  held  that  practice  in  reference  to 
remissions  of  penalties  by  the  secretary  of 
the  treasury  and  other  officers,  which  had 
been  reserved  and  acquiesced  in  for  nearly  a 
century,  was  an  interpretation  of  the  Consti- 
tution too  strong  and  obstinate  to  be  shaken 
or  controlled,  and  that,  therefore,  the  as- 
smnption  on  the  part  of  Congress  of  the  right 


to  invest  the  secretary  of  the  treasury  with 
power  to  remit  penalties  in  such  cases  was 
not  invalid,  and  that  to  this  extent  the 
power  reposed  by  the  Constitution  in  the 
President  to  pardon  for  offenses  did  not  pre- 
clude Congress  from  giving  the  secretary  of 
the  treasury  authority  to  remit  penalties  and 
forfeitures. 

See  also  Burrow-Giles  Lith.  Co.  t\  Sarony, 
(1884)  111  U.  S.  57  — "almost  conclusive;" 
Stuart  t7.  Laird,  (1803)  1  Cranch  (U.  S.)  299; 
Postal  Conventions  with  Foreign  Countries, 
(1890)  19  Op.  Atty.-Gen.  614;  Ex  p\  Gist, 
(1855)  26  Ala.  164;  Ferris  v.  Coover,  (1868) 
11  Cal.  179 —  "  controlling  weight;  "  Lick  v. 
Faulkner,  (1864)  26  Cal.  426. 

Supreme  Court  justices  sitting  at  circiiit.  — 
To  the  objection  to  the  judges  of  the  Su- 
preme Court  sitting  as  circuit  judges  without 
holding  distinct  commissions  for  that  purpose, 
the  court  said :  "  To  this  objection,  which  is 
of  recent  date,  it  is  sufficient  to  observe 
that  practice  and  acquiescence  under  it  for  a 
period  of  several  years,  commencing  with  the 
organization  of  the  judicial  system,  affords 
an  irresistible  answer,  and  has  indeed  fixed 
the  construction.  It  is  a  contemporary  in- 
terpretation of  the  most  forcible  nature.  This 
practical  exposition  is  too  strong  and  obsti- 
nate to  be  shaken  or  controlled.  Of  course, 
the  question  is  at  rest,  and  ought  not  now  to 
be  disturbed."  Stuart  v.  Laird,  (1803)  1 
Cranch  (U.  S.)  299. 

Appellate  jurisdiction  over  state  courts. — 
Strong  as  this  conclusion  stands  upon  the 
general  language  of  the  Constitution,  it  may 
still  derive  support  from  other  sources.  It 
is  an  historical  fact  that  this  exposition  of 
the  Constitution,  extending  its  appellate 
power  to  state  courts,  was,  previous  to  its 
adoption,  uniformly  and  pul)licly  avowed  by 
its  friends,  and  admitted  by  its  enemies^  as 
the  basis  of  their  respective  reasonings,  both 
in  and  out  of  the  state  conventions.  It  is 
an  historical  fact  that  at  the  time  when  the 
Judiciary  Act  was  submitted  to  the  delibera- 
tions of  the  first  Congress,  composed,  as  it 
was,  not  only  of  men  of  great  learning  and 
ability,  but  of  men  who  had  acted  a  principal 
part  in  framing,  supporting,  or  opposing  that 
Constitution,  the  same  exposition  was  ex- 
plicitly declared  and  admitted  by  the  friends 
and  by  the  opponents  of  that  system.  It  is 
an  historical  fact  that  the  Supreme  Court  of 
the  United  States  has,  from  time  to  time, 
sustained  this  appellate  jurisdiction  in  a 
great  variety  of  cases,  brought  from  the 
tribunals  of  many  of  the  most  important 
states  in  the  Union,  and  that  no  state  tri- 
bunal has  ever  breathed  a  judicial  doubt  on 
the  subject,  or  declined  to  obey  the  mandate 
of  the  Supreme  Court,  until  the  present  occa- 
sion. This  weight  of  contemporaneous  expo- 
sition by  all  parties,  this  acquiescence  of 
enlightened  state  courts,  and  these  judicial 
decisions  of  the  Supreme  Ck>urt  through  so 
long  a  period,  do,  as  we  think,  plaoe  the  doc- 
trine upon  a  foundation  of  authority  which 
cannot  be   shaken,   without   delivering  over 
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2.  Contemporary  Legislation.  —  Legislation  by  Congress  immediately  following 
the  adoption  of  the  Constitution,  and  legislation  enacted  at  the  time  of  proposing 
or  immediately  following  the  proposal  or  adoption  of  an  amendment,  is  authori- 
tative in  determining  the  scope  of  a  constitutional  provision  ^  and  is  entitled  to 
great  weight.'  The  first  ten  articles  of  the  amendments  to  the  Constitution 
were  proposed  by  the  first  Congress  of  the  United  States,  at  its  first  session,  on 
September  25,  1789.  At  the  same  session  an  Act  was  passed  'Mo  regulate  the 
collection  of  the  duties  imposed  by  law  on  the  tonnage  of  ships  or  vessels,  and  on 
goods,  wares,  and  merchandise  imported  into  the  United  States."  The  statute 
authorized  the  customs  officials  to  seize  and  search  for  goods  suspected  of  having 
been  fraudulently  entered  or  concealed.  It  cannot  be  suggested  with  any  force 
that  the  same  Congress  which  proposed  the  amendments  could  have  regarded  the 
Fourth  and  Fifth  Amendments  as  forbidding  the  enactment  of  those  or  of  kindred 
provisions.*  At  the  same  session,  the  Act  of  September  25,  1789,  commonly 
known  as  the  Judiciary  Act,  was  passed.  As  an  important  legislative  construction 
of  the  seventh  article  of  the  amendments,  guaranteeing  the  right  of  trial  by  jury  in 
suits  at  common  law,  where  the  value  in  controversy  exceeds  twenty  dollars,  that 
a  statute  giving  a  summary  judgment  is  consistent  with  it,  the  fifteenth  section  of 
the  Judiciary  Act  provided  that  tlie  courts  of  the  United  States  "  shall  have  power, 
in  the  trial  of  actions  at  law,  on  motion  and  due  notice  thereof  being  given,  to 
require  the  parties  to  produce  books  or  writings  in  their  possession  or  power,  which 
contain  evidence  pertinent  to  the  issue,  in  cases  and  under  circumstances  where 
they  might  be  compelled  to  produce  the  same  by  the  ordinary  rules  of  proceeding 
in  chancery;  and  if  a  plaintiff  shall  fail  to  comply  with  such  order  to  produce  books 
or  writings,  it  shall  be  lawful  for  the  courts  respectively,  on  motion,  to  give  the 
like  judgment  for  the  defendant  as  in  cases  of  nonsuit ;  and  if  a  defendant  shall  fail 
to  comply  with  such  order  to  produce  books  or  writings,  it  shall  be  lawful  for  the 
courts  respectively,  on  motion  as  aforesaid,  to  give  judgment  against  him  or  her  by 
default. "  *  By  section  25  of  the  same  statute,  appellate  jurisdiction  was  given  to 
the  Supreme  Court  of  the  United  States,  from  "  a  final  judgment  or  decree  in  any 
suit,  in  the  highest  court  of  law  or  equily  of  a  state  in  which  a  decision  in  the  suit 


the  subject  to  perpetual  and  irremediable 
doubts.  Martin  r.  Hunter,  (1816)  1  Wheat. 
(U.  S.)  351. 

Power  of  Congress  to  delegate  to  states 
authority  to  make  regulations  respecting 
mining  claims.  —  Finally,  it  must  be  observed 
that  this  legislation  was  enacted  by  Congress 
more  than  thirty  years  ago.  It  has  been 
acted  upon  as  valid  through  all  the  mining 
regions  of  the  country.  Property  rights  have 
been  built  up  on  the  faith  of  it.  To  now 
strike  it  down  would  unsettle  countless  titles 
and  work  manifold  injury  to  the  great  min- 
ing interests  of  the  far  West.  While,  of 
course,  consequences  may  not  determine  a 
decision,  yet  in  a  doubtful  case  the  court 
may  well  pause  before  tlicroby  it  unsettles 
interests  so  many  and  so  vast — interests 
which  have  been  built  up  on  the  faith  not 
merely  of  congressional  action,  but  also  of 
judicial  decisions  of  many  state  courts  sus- 
taining it,  and  of  a  frequent  recognition  of 
its  validity  by  this  court.  WTiatever  might 
exist  if  this  matter  was  wholly  res  Integra, 


we  have  no  hesitation  in  holding  that  the 
question  must  be  considered  as  settled  by 
prior  adjudications  and  cannot  now  be  re- 
opened. Butte  City  Water  Co.  t;.  Baker, 
(1905)   196  U.  S.  127. 

1.  Waring  v.  Clarke,  (1847)  5  How.  (U.  S.) 
456. 

2.  Certainly  of  not  less  authority  than  that 
of  the  opinions  of  the  authors  of  the  Feder- 
alist. Cohen  v.  Virginia,  (1821)  6  Wheat. 
(U.  S.)  420. 

The  practical  construction  put  upon  a  pro- 
vision of  the  Constitution  by  Congress  at  the 
time  of  the  organization  of  the  government 
—  the  fact  being  that  from  that  time  no  court 
of  the  United  States  has  ever  in  its  actual 
adjudication  determined  to  the  contrary  — 
will  not  be  overthrown.  Ames  r.  Kansas, 
(1884)  111  U.  S.  469. 

3.  Matter  of  Piatt,  (1874)  7  Ben.  (U.  S.) 
261,  19  Fed.  Cas.  No.  11,212. 

4.  U.  S.  V.  Distillery  No.  Twenty-eight, 
(1875)  6  Biss.  (U.  S.)  483,  25  Fed.  Cas.  No. 
14,966. 
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could  be  had,  where  is  drawn  in  qaestion  the  yaliditj  of  a  treaty  or  statute  of,  or 
an  authority  exerdsed  under  the  United  States,  and  the  decision  is  against  their 
validity;  or  where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an  author- 
ity exercised  under  any  State,  on  the  ground  of  their  being  repugnant  to  the  Con- 
stitution, treaties  or  laws  of  the  United  States,  and  the  decisioD  is  in  favor  of 
such  validity ;  or  where  is  drawn  in  question  the  construction  of  any  clause  of 
the  Constitution,  or  of  a  treaty,  or  statute  of,  or  commission  held  under  the 
United  States,  and  the  decision  is  against  the  title,  right,  privilege,  or  exemption 
specially  set  up  or  claimed  by  either  party,  under  such  clause  of  the  said  Consti- 
tution, treaty,  stainte,  or  commission."  In  the  course  of  an  opinion  sustaining 
the  constitutional  right  of  the  Supreme  Court  of  the  United  States,  under  section 
2  of  Ajrticle  III.  of  the  Constitution,  to  review  the  judgments  and  decrees  of 
the  Supreme  Courts  of  the  several  states  wherein  federal  questions  were  involved, 
Chief  Justice  Marshall  said:  '^We  know  that  in  the  Congress  which  passed 
that  Act  were  many  eminent  members  of  the  convention  which  formed  the  Con- 
stitution. Not  a  single  individual,  so  far  as  is  known,  supposed  that  part  of  the 
Act  which  gives  the  Supreme  Court  appellate  jurisdiction  over  the  judgments  of 
the  state  courts  in  the  cases  therein  specified,  to  be  unauthorized  by  the 
Constitution."  •  The  Civil  Eights  Bill  of  April  9,  1866,  was  passed  by  the 
Congress  succeeding  the  one  which  proposed  the  Thirteenth  Amendment,  and 
it  was  said  that  this  fact  was  not  without  weight  and  significance  in  determining 
whether  the  amendment  gave  to  Congress  the  power  to  enact  the  statute.'  But 
it  is  no  argument  against  the  existence  of  a  power  or  right  granted  by  the  Con- 
stitution that  the  power  has  been  but  recently  exercised  or  that  the  right  was  not 
early  asserted.  An  Act  of  Congress  declaring  illegal  every  contract,  combination, 
or  conspiracy  in  restraint  of  trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  and  investing  the  several  Circuit  Courts  of  the  United  States 
with  jurisdiction  to  prevent  and  restrain  violations  of  the  statute,  was  not  enacted 
until  1890,'  and  many  powers  lodged  by  the  Constitution  in  the  legislative 
department  long  lie  dormant  until  the  exigency  arises  to  invoke  them  into 
activity.* 

3.  The  Federalist.  —  The  Federalist  is  a  collection  of  eighty-five  essays,  which 
were  published  in  the  newspapers  immediately  after  the  submission  of  the  Con- 

1.  Cohen  t?.  Virginia,  (1S21)  6  Wheat.  (U.  fallen  into  disuse  for  eighty  years,  it  cer- 
S.)  420.  tainly  presents  a  strong  reason  for  urging 

2.  U.  S.  r.  Rhodes^  (1866)  1  Abb.  (U.  S.)  that  such  proceeding  has  become  obsolete. 
28,  27  Fed.  Cas.  No.  16,151.  Our  reply,  however,  is  that  the  Fiftli  Amend- 

8.  Act  of  Congress  of  July  2,  1890,  26  Stat.  ment,  adopted  almost  at  the  start  of  the  gov- 

L.  209,  ch.  647.  ernment    under    our    present    Constitution, 

4.  U.  S.  V.  Elliott,  (1894)  64  Fed.  Rep.  34.  recognized  the  right  to  pursue  the  common- 
See  also  Pensacola  Tel.  Co.  v.  Western  Union  law  course  by  criminal  information,  in  all 
Tel.  Ca,  (1877)  96  U.  S.  9;  Martin  f.  Hunter,  but  capital  and  infamous  crimes.  And  if 
(1816)  1  Wheat.  (U.  S.)  326.  such  rights  existed  then,  not  only  at  common 

Practice  of  prosecuting  by  criminal  infer-  law,  but  by  clear  implication  in  the  Fifth 

mation.  —  ''There  are,  however,  two  consid*  Amendment,  as  we  have  shown,  then,  even 

erations  growing  out  of  this  subject,  to  which  though  such  right  has  been  in  abeyance  for 

we  should   allude   to  give  a  proper   under-  eighty  years,  there  has  been  no  abrogation  of 

standing  of  our  full  views.    It  was  said  on  the  power  of  the  government  to  assert  that 

the  argument  that  the  usage  since  the  organi-  right,  particularly  as  the  courts  do  not  seem 

zation  of  the  United  States  courts  h<is  been  to  have  refused,  by  any  well-considered  case, 

to  present  offenders,  in  all  classes  of  criminal  the  exercise  of  such  right,  though  we  find 

cases,  only  through  the  instrumentality  of  a  some  intimations  by  the  courts  adverse  to  its 

grand  jury  by  indictment.   If  the  practice  of  exercise."    U.  S.  u.  Shepard,   (1870)    1  Abb. 

prosecuting    by    criminal    information    has  (U.  S.)  431,  27  Fed.  Gas.  No.  16,273. 
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sdtution  to  the  conventions  of  the  several  states.  They  were  written  by  Hamilton, 
Madison,  and  Jay,  suggesting  the  defects  existing  under  the  Confederation,  and 
advocating  the  adoption  of  the  Constitution.  As  in  the  case  of  other  contempo- 
raneous exposition,  the  couBtruction  given  to  the  Constitution  by  the  authors  of 
the  Federalist  is  entitled  to  great  weight.^  But  in  applying  their  opinions  to 
cases  which  may  arise,  a  right  to  judge  of  their  correctness  must  be  retained.' 

4.  Only  in  Cases  of  Bonbt.  —  This  rule  can  be  relied  upon  only  in  cases  of 
doubt,  and  before  any  appeal  can  be  made  to  practical  construction  it  must  appear 
that  the  true  meaning  of  a  provision  of  the  Constitution  is  not  clear.'  No  num- 
ber of  statutes,  or  infractions  of  the  Constitution,  however  numerous,  can  be 
permitted  to  import  a  power  which  does  not  exist,  or  to  furnish  a  construction 
not  warranted;  *  long  acquiescence  of  Congress  and  the  Executive,  by  which  the 
rights  of  parties  have  been  determined  and  adjudged  for  many  years,  doeg  not 
make  constitutional  that  which  is  unconstitutional ; '  and  when  a  congressional 
construction  is  inconsistent  with  the  plain  meaning  of  the  Constitution,  as  ascer- 
tained by  authoritative  canons,  that  meaning  cannot  be  overruled  by  such 
construction,  however  often  repeated.' 

Tin.  HiBTOSlOAL  Obigih.  —  The  historical  origin  may  be  considered,  and 
historical  evidence  may  be  resorted  to,  to  aid  in  the  construction  and  application 
of  words  and  provisions.^ 


1.  M'CuUoch  t7.  Maryland,  (1819)  4  Wheat. 
(U.  S.)  433. 

''The  opinion  of  the  Federalist  has  alwayi 
been  considered  aa  of  great  authority.  It  is 
a  complete  commentary  on  our  Constitution; 
and  is  appealed  to  by  all  parties  in  the  ques- 
tions to  which  that  instrument  has  given 
birth.  Its  intrinsic  merit  entitles  it  to  this 
high  rank;  and  the  part  two  of  its  authors 
performed  in  framing  the  Constitution  put  it 
very  much  in  their  power  to  explain  the  views 
with  which  it  was  framed.  These  essays 
having  been  published  while  the  Constitution 
was  before  the  nation  for  adoption  or  rejec- 
tion, and  having  been  written  in  answer  to 
objections  founded  entirely  on  the  extent  of 
its  powers,  and  on  its  diminution  of  state 
sovereignty,  are  entitled  to  the  more  consid- 
eration where  they  frankly  avow  that  the 
power  objected  to  is  given,  and  defend  it." 
Cohen  t?.  Virginia,  (1821)  6  Wheat.  (U.  S.) 
418. 

The  construction  ffiven  to  the  Constitution 
by  the  authors  of  the  Federalist  should  not 
and  cannot  be  disregarded.  Pollock  v.  Farm- 
ers' L.  A  T.  Co.,  (1896)  158  U.  S.  627. 

2.  M'CuUoch  V.  Maryland,  (1819)  4  Wheat. 
(U.  S.)  433. 

"  Able  aa  were  the  anthors  of  the  work  re- 
ferred to,  their  opinions  cannot  be  received 
as  authority  in  judicial  investigations.  The 
purpose  of  that  work  was  to  reconcile  a  di- 
vided community  to  the  adoption  of  the  Con- 
stitution; and  in  accomplishing  this  object, 
it  can  hardly  be  denied  that  they  sometimes 
exaggerated  its  advantages,  and  spread  over 
the  objectionable  features  the  gloss  of  plausi- 
ble construction."  State  17.  M'Bride,  (1839) 
Rice  L.  (S.  Car.)  400. 

S.  Fairbank  t?.  U.  S.,  (1901)  181  U.  S.  307. 


See  also  McPherson  t?.  Blacker,  (1892)  146  U. 
S.  27;  M'CuUoch  t?.  Maryland,  (1819)  4 
Wheat.  (U.  S.)  401;  Findley  t?.  Satterfield, 
(1877)  3  Woods  (U.  S.)  604,  9  Fed.  Cas.  No. 
4,792;  Ex  p.  Gist,  (1855)  26  Ala.  164;  Ferris 
t7.  Coover,  (1868)  11  Cal.  179;  State  17.  Davis, 
(1879)   12  S.  Car.  634. 

4.  U.  S.  V.  Boyer,  (1898)  85  Fed.  Rep.  432. 
See  also  Field  t?.  Clark,  (1892)  143  U.  S.  691. 

6.  James  v.  U.  S.,  (1903)  38  Ct.  CI.  631. 

6.  Civil  Service  Commission,  (1871)  13  Op. 
Atty.-Gen.  621. 

If  the  clause  giving  to  the  President  the 
power  to  make  treaties,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  is  exclusive, 
and  takes  from  Congress  the  right  to  dele- 
gate to  any  one  else  power  to  conclude 
treaties  with  foreign  governments,  then  sec- 
tion 398,  R.  S.,  reposing  such  power  in  the 
postmaster-general  with  reference  to  postal 
treaties,  would  seem  to  be  invalid.  Article 
II.  is  a  statement  of  the  powers  of  the  execu- 
tive, and  the  ordinary  rule  of  construction, 
in  the  absence  of  language  to  the  contrary, 
would  make  the  grant  of  a  power  within  that 
article  exclusive.  Such  a  construction,  how- 
ever, the  Supreme  Court  of  the  United  States 
has  held  may  be  varied  by  the  course  of 
Congress  in  its  legislation  and  the  practice 
of  the  executive  departments  since  the  adop- 
tion of  the  Constitution.  Where  long  usage, 
dating  back  to  a  period  contemporary  with 
the  adoption  of  the  Constitution,  sanctions 
an  interpretation  of  that  instrument  different 
from  that  which  would  be  reached  by  the 
ordinary  rules  of  construction  were  the  ques- 
tion a  new  one,  the  usage  will  be  followed. 
Postal  Conventions  with  Foreign  Countries, 
(1890)  19  Op.  Atty.-Gen.  513. 

7.  \>azie  Bank  r.   Fenno,    (1869)    8  Wall. 
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IZ.  HiBTOBT  AVD  CiBCirK3TAN0£8  OF  THE  Pebiod.  —  In  placing  a  construction 
upon  an  article  of  doubtful  meaning,  the  safe  way  is  to  read  its  language  in 
connection  with  the  known  condition  of  affairs  out  of  which  the  occasion  for  its 
adoption  may  have  arisen,  and  then  to  construe  it  in  a  way,  so  far  as  is 
reasonably  possible,  to  forward  the  known  purpose  or  object  for  which  it  was 
adopted.  * 

X.  Iv  View  of  Exibtieg  Law.  —  The  scope  and  efEect  of  many  of  the 
'  provisions  are  best  ascertained  by  bearing  in  mind  what  the  law  was  at  the  time 
the  Constitution  and  the  amendments  were  adopted  and  ratified,'  not  as  reaching 
out  for  new  guaranties  but  as  securing  such  as  the  law  then  recognized.'  The 
provision  that  an  accused  person  shall  ^'  be  confronted  with  the  witnesses  against 
him"  is  not  infringed  by  permitting  the  testimony  of  witnesses  sworn  upon  a 
former  trial,  since  deceased,  to  be  read  against  him.  The  substance  of  the 
constitutional  protection  is  preserved  to  the  prisoner  in  the  advantage  he  has 
once  had  of  seeing  the  witness  face  to  face,  and  of  subjecting  him  to  the  ordeal 
of  a  cross-examination.  The  admission  of  dying  declaration  is  also  an  exception 
to  this  rule.  These  exceptions  were  well  established  before  the  adoption  of  the 
Constitution  and  were  not  intended  to  be  abrogated.  **  Article  I.,  section  10, 
provides  that  no  State  shall,  without  the  consent  of  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws,  and  what  were  inspection  laws  was  well  understood 
at  the  time  the  Constitution  was  adopted. '^ 


(U.  S.)  542;  Missouri  v.  Illinois,  (1901)   180 
U.  S.  219. 

"The  nacessities  vhich  gave  birth  to  the 
Constitution,  the  controyersies  which  pre- 
ceded its  formation,  and  the  conflicts  of  opin- 
ion which  were  settled  by  its  adoption,  may 
properly  be  taken  into  view  for  the  purpocre 
of  tracing  to  its  source  an^  particular  pro- 
vision of  the  Constitution,  in  order  thereby 
to  be  enabled  to  correctly  interpret  its  mean- 
ing." Knowlton  v,  Moore,  (1900)  178  U.  S. 
9o. 

.  MaxweU  v.  Dow,  (1900)  176  U.  S.  601; 
Legal  Tender  Cases,  (1870)  12  Wall.  (U.  S.) 
560;  Prigg  v.  Pennsylvania,  (1842)  16  Pet. 
(U.  S.)  .539;  Rhode  Island  v.  Massachusetts, 
(1838)  12  Pet.  (U.  S.)  723;  Kendall  v.  U.  S., 
(1838)  12  Pet.  (U.  S.)  624;  Adams  v.  Storey, 
(1817)  I  Paine  (U.  S.)  79,  1  Fed.  Cas.  No. 
66;  State  v.  Gibson,  (1871)  36  Ind.  391; 
Campbell  r.  Morris,  (1797)  3  Har.  ^  M.  (Md.) 
552. 

2.  Ex  p,  Wflson,  (1885)  114  U.  S.  422; 
Turner  v.  Maryland,  (1882)  107  U.  S.  62. 

An  amendment  should  be  construed  in  the 
light  of  conditions  existing  at  the  time  of  its 
adoption.  The  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  was  not 
adopted  until  after  several  states  of  the 
Union  had  made  provision  for  prosecuting 
public  offenses  by  information,  and  prac- 
tically dispensing  with  the  grand  jury  sys- 
tem, and  after  the  validity  of  such  consti- 
tutional and  statutory  provisions  had  been 
affirmed  by  decisions  of  the  courts  of  the 
respective  states  in  which  they  were  adopted. 
If  an  indictment  or  presentment  of  a  grand 


jury  is  essential  to  "due  process  of  law," 
within  the  meaning  of  that  phrase  as  used  in 
the  Foiu'teenth  Amendment,  then  all  of  the 
states,  including  those  above  referred  to. 
which  had  theretofore  enacted  laws  provid- 
ing for  prosecutions  by  information,  are 
alike  prohibited  from  proceeding  in  that  man- 
ner against  persons  charged  with  violations 
of  state  law;  and  yet,  in  the  twenty-five  years 
since  the  adoption  of  this  amendment,  it  has 
not  been  adjudged  in  a  single  case  by  any 
court  that  it  has  annulled  or  abrogated  the 
laws,  providing  for  that  mode  of  proceed- 
ing. In  re  Humason,  (1891)  46  Fed.  Rep. 
389. 

8.  Mattox  r.  U.  S.,  (1895)  156  U.  S.  243. 

Accused  ahaU  have  speedy  trial.  —  Con- 
struing the  clause  of  the  Sixth  Amendment 
that  the  accused  shall  have  a  speedy  trial  by 
jury,  the  court  said:  "  The  only  exceptions  are 
crimes  and  accusations  of  that  class,  which,  at 
the  time  of  the  adoption  of  the  Constitution, 
were,  by  the  regular  course  of  the  law  and 
the  established  modes  of  procedure,  not  the 
subjects  of  jury  trial.  These  are  found  to 
have  been  those  offenses  against  police  regu- 
lations for  the  protection  of  society  against 
the  vicious,  idle,  vagrant,  and  disorderly  por- 
tion of  its  members.  Such  offenses  of  neces- 
sity must  be  speedily  and  summarily 
disposed  of,  as  well  for  the  relief  of  the 
offender  as  of  the  community."  In  re  Cross, 
(1884)  20  Fed.  Rep.  825. 

4.  Kirby  v.  U.  S.,  (1899)  174  U.  S.  47; 
Mattox  V,  U.  S.,  (1895)  156  U.  S.  243. 

6.  New  York  v,  Compagnie  Generale  Trans- 
atlantique,  (1882)   10  Fed.  Rep.  361. 
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XI.  Pbingiples  of  the  Comuon  Law.  —  The  interpretation  of  the  Conetitu- 
tion  of  the  United  States  is  necessarily  iufluenceji  by  the  fact  that  its  provisions 
are  framed  in  the  language  of  the  common  law,  and  are  to  be  read  in  the  light 
of  its  history  J  The  adoption  of  the  words  and  terms  pardon,  impeachment, 
trial  by  jury,  felony,  expoatfaoto^  bill  of  attainder,  habeas  corpus,  unreasonable 
searches  and  seizures,  presentment,  indictment,  infamous  crime,  right  to  be 
informed  of  the  nature  of  the  accusation,  and  twice  put  in  jeopardy,  is  a  recogni- 
tion of  the  maxims  and  essential  principles  of  the  common  law,  and  resort  may 
and  should  be  had  thereto  to  ascertain  their  true  meaning.*     But  in  holding  that 


1.  Schick  V.  U.  S.,  (1904)  195  U.  S.  08;  U. 
S.  V,  Wong  Kim  Ark,  (1898)  169  U.  S.  654; 
Smith  r.  Alabama,  (1888)  124  U.  S.  478. 

Existence  and  authority  of  the  common  law. 
—  When  the  Constitution  was  adopted,  the 
general  rules  of  the  common  law,  in  so  far 
as  they  were  applicable  to  the  conditions  then 
existing  in  the  colonies,  and  subject  to  the 
modifications  necessary  to  adapt  them  to  the 
uses  and  needs  of  the  people,  were  recognized 
and  were  in  force  in  the  colonies,  and  the 
people  thereof  were  entitled  to  demand  the 
enforcement  thereof  through  the  judicial  tri- 
bunals then  existing.  The  adoption  of  the 
Constitution  did  not  deprive  the  people  of 
the  several  colonies  of  the  protection  and 
advantages  of  the  common  law.  The  Consti- 
tution itself  recognizes  the  fact  of  the  con- 
tinued existence  of  the  common  law,  and 
indeed  it  is  based  upon  the  principles  thereof, 
and  its  correct  interpretation  requires  that 
its  provisions  shall  be  read  and  construed  in 
the  light  thereof.  Murray  v.  Cliicago,  etc., 
R.  Co.,  (1894)  62  Fed.  Rep:  27,  affirmed  (C. 
C\  A.  1899)  92  Fed.  Rep.  868. 

*•  The  Constitution  of  the  United  States, 
like  those  of  ail  the  original  states  (and  in 
fact  of  all  the  states  now  forming  the  Union, 
with  the  exception  of  Louisiana)  presupposed 
the  existence  and  authority  of  the  common 
law.  The  principles  of  that  law  were  the 
basis  of  our  institutions.  In  adopting  the 
state  and  national  constitutions,  those  funda- 
mental laws  which  were  to  govern  their  politi- 
cal action  and  relations  in  the  new  circum- 
stances arising  from  the  assumption  of 
sovereignty,  both  local  and  national,  our  an- 
cestors rejected  so  much  of  the  common  law 
as  was  then  inapplicable  to  their  situation, 
and  prescribed  new  rules  for  their  regulation 
and  government.  But  in  so  doing  they  did 
not  reject  the  body  of  the  common  law.  They 
foimded  their  respective  state  constitutions 
and  the  great  national  compact  iipon  its 
existing  principles,  so  far  as  they  were  con- 
sistent and  harmonious  with  the  provisions 
of  those  constitutions.  A  brief  reference  to 
the  Constitution  of  the  United  States  will 
illustrate  this  idea.  It  gives  the  sole  power 
of  impeachment  to  the  House  of  Representa- 
tives, and  the  sole  power  of  trying  an  im- 
peachment to  the  Senate.  Impeachment  is 
thus  treated  as  a  well-known,  defined,  and 
established  proceeding.  Yet  it  was  only 
known  to  the  common  law,  and  could  be 
understood  only  by  reference  to  the  principles 
of  that  law.  The  Congress  was  authorized 
to   provide   for   the   punishment   of   felonies 


committed  on  the  high  seas,  and  for  punish- 
ing certain  other  crimes.  The  common  law 
furnished  the  only  definition  of  felonies.  The 
trial  of  all  crimes,  except  in  cases  of 
impeachment,  was  to  be  by  jury;  and  the 
Constitution  speaks  of  treason,  bribery,  in- 
dictment, cases  in  equity,  an  uniform  system 
of  bankruptcy,  attainder,  and  the  writ  of 
habeas  corpus;  all  of  which  were  unknown, 
even  by  name,  to  any  other  system  of  juris- 
prudence than  the  common  law.  In  like  man- 
ner, the  amendments  to  the  Constitution 
make  provisions  in  reference  to  the  right  of 
petition,  search  warrants,  capital  crimes, 
grand  jury,  trial  by  jury,  bail,  fines,  and  the 
rules  of  the  common  law.  In  these  instanoes, 
no  legislative  definition  or  exposition  was 
apparently  deemed  necessary  by  the  framers 
of  the  Constitution.  They  are  spoken  of  as 
substantial  things,  already  existing  and 
established,  and  which  will  continue  to  exist." 
Lynch  v,  Clarke,  (1844)  L  Sandf .  Ch.  (N.  Y.) 
652. 

Blackstone's  CommentarieB  are  accepted  as 
the  most  satisfactory  exposition  of  the  com- 
mon law  of  England.  At  the  time  of  the 
adoption  of  the  Federal  Constitution  they  had 
been  published  about  twenty  years,  and  it 
has  been  said  that  more  copies  of  the  work 
had  been  sold  in  this  country  than  in  Eng- 
land, so  that  undoubtedly  the  framers  of  the 
Constitution  were  familiar  with  it.  Schick 
V.  U.  S.,  (1904)  195  U.  S.  68. 

"  I  have  cited  Blackstone's  Commentaries 
because  that  work  was  contemporaneous  with 
our  Constitution,  and  brought  the  law  of 
England  down  to  that  day,  and  then,  as  now, 
was  the  authoritative  text-book  on  its  sub- 
ject, familiar  not  only  to  the  profession,  but 
to  all  men  of  the  general  education  of  the 
founders  of  our  Constitution.  Mr.  Burke,  in 
his  speech  *  On  Conciliation  with  America,' 
delivered  in  March,  1775,  referring  io  infor- 
mation derived  from  '  an  eminent  bookseller,' 
as  to  the  great  exportation  of  law  books  to 
this  country,  says :  '  The  colonists  have  now 
fallen  into  the  way  of  printing  them  for 
themselves.  I  hear  that  they  have  sold  nearly 
as  many  of  Blackstone's  Commentaries  in 
America  as  in  England.'  That  book,  there- 
fore, thus  belongs  to  the  precise  time  to 
which  our  question  relates,  and  is  especially 
authoritative  on  its  subject,  and  therefore  1 
.shall  continue  to  cite  it."  Knote's  Case, 
(1874)  10  Ct.  CI.  397,  affirmed  (1877)  96  U. 
S.  149. 

2.  Callan  v,  Wilson,  (1888)  127  U.  S.  549; 
Ex  p.  Bain,  (1887)    121  U.  S.  12;   Locke  r. 
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an  indictment  or  presentment  is  not  essential  to  '^  due  process  of  law,"  under  the 
Fourteenth  Amendment,  when  applied  to  prosecutions  for  felonies  in  state  courts, 
it  has  been  said :  ^^  In  this  country  written  constitutions  were  deemed  essential  to 
protect  the  rights  and  liberties  of  the  people  against  the  encroachments  of  power 
delegated  to  their  governments,  and  the  provisions  of  Magna  Charta  were  incor- 
porated into  Bills  of  Eights.  Thej  were  limitations  upon  all  the  powers  of 
government,  legislative  as  well  as  executive  and  judicial.  It  necessarily  hap- 
pened, therefore,  that  as  these  broad  and  general  maxims  of  liberty  and  justice 
held  in  our  system  a  different  place  and  performed  a  different  function  from  their 
position  and  office  in  English  constitutional  history  and  law,  they  would  receive 
and  justify  a  corresponding  and  more  comprehensive  interpretation.  Applied  in 
England  only  as  guards  against  executive  usurpation  and  tyranny,  here  they  have 
become  bulwarks  also  against  arbitrary  legislation;  but  in  that  application,  as  it 
would  be  incongraous  to  measure  and  restrict  them  by  the  ancient  customary 
English  law,  they  must  be  held  to  guarantee  not  particular  forms  of  procedure, 
but  the  very  substance  of  individual  rights  to  life,  liberty,  and  property.  Re- 
straints that  could  be  fastened  upon  executive  authority  with  precision  and  detail 
might  prove  obstructive  and  injurious  when  imposed  on  the  just  and  necessary 
discretion  of  legislative  power;  and  while  in  every  instance  laws  that  violated 
express  and  specific  injunctions  and  prohibitions  might,  without  embarrassment, 
be  judicially  declared  to  be  void,  yet  any  general  principle  or  maxim  founded 
on  the  essential  nature  of  law  as  a  just  and  reasonable  expression  of  the 
public  will  and  of  government,  as  instituted  by  popular  consent  and  for  the 
general  good,  can  only  be  applied  to  cases  coming  cleariy  within  the  scope  of  its 


New  Orleans,  (1866)  4  Wall.  (U.  S.)  172; 
West  t?.  Gammon,  (C.  C.  A.  18»9)  98  Fed. 
Rep.  427;  U.  S.  t?.  Potter,  (1892)  56  Fed. 
Rep.  88;  U.  S.  i?.  Three  Copper  Stills,  etc., 
(1890)  47  Fed.  Rep.  499;  U.  S.  r.  Ayres,  (1891) 
46  Fed.  Rep.  652;  U.  S.  v.  Harris,  (1866)  1 
Abb.  (U.  S.)  110,  26  Fed.  Cas.  No.  15,312;  U. 
S.  f7.  Oibert,  (1834)  2  Sumn.  (U.  S.)  19,  25 
Fed.  Cas.  No.  15,204;  U.  S.  t?.  Block,  (1877) 
4  Sawy.  (U.  S.)  211,  24  Fed.  Cas.  No.  14,609; 
Pardoning  Power  of  President,  (1852)  5  Op. 
Atty.-Gen.  535;  Hopkins  t?.  U.  S.,  (1894)  4 
App.  Cas.  (D.  C.)  436. 

As  to  the  operation  and  effect  of  a  pardon, 
MarshaU,  C  J.,  in  U.  S.  v.  Wilson,  (1833) 
7  Pet.  (U.  8.)  159,  said:  "As  this  power 
had  been  exercised  from  time  immemorial  by 
the  executive  of  that  nation  whose  language 
is  our  language,  and  to  whose  judicial  insti- 
tutions ours  bear  a  close  resemblance,  we 
adopt  their  principles  respecting  the  operation 
and  effect  of  a  pardon,  and  look  into  their 
books  for  the  rules  prescribing  the  manner  in 
which  it  is  to  be  used  by  the  person  who 
would  avail  himself  of  it."  But  as  to  the 
extent  of  the  power,  the  attorney -general 
said  in  Pardoning  Power  of  President,  (1863) 
10  Op.  Atty.-Gen.  454:  "The  powers  of  the 
President,  in  this  respect,  cannot  be  enlarged 
by  analogy  to  the  powers  of  an  English  king, 
because  the  powers  of  the  two  have  their 
origin  and  moJe  of  exist enco  in  different  and 
opposite  principles.  (Roe  Bl.  ('(nn..  Book  4, 
c.  31.)  '  His  (the  king's)  power  of  pardoning 
was  said  by  our  Saxon  ancestors  to  be  de- 


rived a  lege  9WB  dignitatia;  and  it  is  declared 
in  Parliament,  by  Stat.  27,  Hen.  8,  that  no 
other  person  hath  power  to  pardon  or  remit 
any  treason  or  felonies  whatsoever;  but  that 
the  king  hath  the  whole  and  sole  power 
thereof,  united  and  knit  to  the  imperial 
crown  of  tfiis  realm.'  And  hence,  in  a  former 
opinion  (of  July  5,'  1861),  speaking  of  the 
pardoning  power  and  some  others  of  that 
nature,  1  said :  '  These  belong  to  that  class 
which,  in  England,  are  called  '  prerogative 
powers,'  inherent  in  the  crown.  And  yet  the 
framers  of  our  Constitution  thought  proper 
to  preserve  them,  and  to  vest  them  in  the 
President,  &%  necessary  to  the  good  govern- 
ment of  the  country.'  As  far  as  they  are 
so  preserved  and  vested  they  are  legitimate 
powers  in  the  hand  of  the  President.  But 
they  are  not  prerogatives  —  they  are  legal 
powers  vested  in,  and  duties  imposed  upon 
the  President  by  the  letter  of  the  Constitu- 
tion; and  they  are  to  be  exercised  and  judf^ed 
of  as  other  granted  powers  and  imposed 
duties  are.  The  power  to  grant  reprieves  and 
pardons  is  given,  in  terms,  to  the  President; 
but  the  power  to  remit  forfeitures,  fines,  and 
penalties  (as  distinct  from  the  pardon  of 
crimes)  is  not  given.  Yet  the  king  had  both 
powers.  And  necessarily  so,  in  the  th.eory  of 
the  English  government,  in  which  the  king 
is  the  only  person  offended  by  the  commis- 
sion of  crimes,  and  the  only  owner  of  things 
forfeited,  unless  expressly  provided  otherwise 
by  statute." 
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spirit  and  purpose,  and  not  to  legislative  provisions  merelj  estabUshing  forms  and 
modes  of  attainment. "  ^ 

XTT,  BsBATEB  nr  Covvevtioh  ahd  Covgbebs.  —  The  views  of  particular 
members  or  the  course  of  proceedings  in  the  Convention  cannot  control  the  fair 
meaning  and  general  scope  of  the  Constitution  as  it  was  finally  framed,'  and 
what  individuflJ  Senators  or  Bepresentatives  may  have  urged  in  debate  in  regard 
to  the  meaning  to  be  given  to  a  proposed  amendment  does  not  furnish  a  firm 
ground  for  its  construction,  nor  is  it  important  as  explanatoiy  of  the  grounds 
upon  njrhich  the  members  voted  in  adopting  it.' 

XTTT.  Ml80Hl£F  TO  Be  Bexedied.  —  In  placing  a  construction  upon  anj 
clause,  or  part  thereof,  the  mischief  existing  under  the  old  law  or  conditions 
should  be  ascertained,  and  the  clause  construed  as  affording  a  remedy.'*  The 
clause  of  section  2,  Article  III.,  providing  that  the  judicial  power  shall  extend 
<^tb  controversies  between  two  or  more  states,"  gives  to  the  federal  tribunals 
jurisdiction  of  controversies  between  states  respecting  boundaries,  of  which  there 
were  some  existing  at  the  time  of,  and  had  been  many  prior  to,  the  adoption  of 
the  Constitution.'    During  the  Revolution  and  before  the  adoption  of  the  Cou- 


1.  HurUdo  i;.  California,  (1884)  110  U.  S. 
631. 

8.  Legal  Tender  Cases,  (1870)  12  W^alL 
(U.  S.)  600.  See  The  Huntress,  (1840)  2 
Ware  (U.  S.)  89,  12  Fed.  Cas.  No.  6,914. 

**  As  an  mustration  of  the  danger  of  giving 
too  much  weighty  upon  such  a  question,  to 
the  debates  and  the  votes  in  the  convention, 
it  may  also  be  observed  that  propositions  to 
authorize  Congress  to  grant  charters  of  in- 
corporation for  national  objects  were 
strongly  opposed,  especially  as  regards  banks, 
and  defeated.  [5  Elliott's  Debates]  440, 
643,  544.  The  power  of  Congress  to  emit  bills 
of  credit,  as  well  as  to  incorporate  national 
banks,  is  now  clearly  established."  Legal 
T«nder  Case,  (1884)  110  U.  S.  444. 

8.  **  In  the  caae  of  a  conatitutional  amend- 
ment it  is  of  less  materiality  than  in  that  of 
an  ordinary  bUl  or  resolution.  A  constitu- 
tional amendment  must  be  agreed  to,  not 
only  bv  ^Senators  and  Representatives,  but  it 
must  be  ratified  by  the  legislatures,  or  by 
conventions,  in  three-fourths  of  the  states 
before  such  amendment  can  take  effect.  The 
safe  way  is  to  read  its  language  in  connection 
with  the  known  condition  of  affairs  out  of 
which  the  occasion  for  its  adoption  may  have 
arisen,  and  then  to  construe  it,  if  there  be 
therein  any  doubtful  expressions,  in  a  way  so 
far  as  is  reasonably  possible,  to  forward  the 
known  purpose  or  object  for  which  the 
amendment  was  adopted.  This  rule  could 
not,  of  course,  be  so  used  as  to  limit  the 
force  and  effect  of  an  amendment  in  a  man- 
ner which  the  plain  and  unambiguous  lan- 
guage used  therein  would  not  justify  or  per- 
niit"  Maxwell  v.  Dow,  (1900)  176  U.  S. 
tiOl. 

"  Doubtless  the  intention  of  the  Congress 
which  framed  and  of  the  states  which  adopted 
this  amendment  of  the  Constitution  [the 
Fourteenth  Amendment]  roust  be  sought  in 
the  words  of  the  amendment;  and  the 
debates  in  Congress  are  not  admissible  as 


evidence  to  control  the  meaning  of  those 
words.  But  the  statements  above  quoted 
[from  debates  in  Congress]  are  valuable  as 
contemporaneous  opinions  of  jurists  and 
statesmen  upon  the  legal  meaning  of  the 
words  themselves;  and  are,  at  the  least,  in- 
teresting as  showing  that  the  application  of 
the  amendment  to  the  Chinese  race  was  con- 
sidered and  not  overlooked."  U.  S.  i;.  Wong 
Kim  Ark,  (1808)  169  U.  S.  699. 

"  It  is  unnecessary  to  enter  into  the  details 
of  this  debate.  The  arguments  of  individual 
legislators  are  no  proper  subject  for  judicial 
comment.  They  are  so  often  influenced  by 
personal  or  political  considerations,  or  by  the 
assumed  necessities  of  the  situation,  that 
they  can  hardly  be  considered  even  as  the 
deliberate  views  of  the  persons  who  make 
them,  much  less  as  dictating  the  construction 
to  be  put  upon  the  Constitution  by  the 
courts."  Downes  t7.  Bidwell,  (1901)  182  U.  S. 
264. 

4.  Prigg  V,  Pennsylvania,  (1842)  16  Pet. 
(U.  S.)  639;  Kendall  r.  U.  S.,  (1838)  12  Pet. 
(U.  8.)  624;  Dartmouth  0)llege  v.  Woodward, 
(1819)  4  Wheat.  (U.  S.)  644;  State  v.  Gibson, 
(1871)  36  Ind.  391. 

The  grant  of  power  to  regulate  commerce 
should  be  as  extensive  as  the  mischief.  Leisy 
V.  Hardin,  (1890)  136  U.  S.  111. 

That  the  Fourteenth  Amendment,  the  pur- 
pose of  which  was  to  secure  to  newly  made 
citizens  the  enjoyment  of  their  freedom,  is 
not  to  be  thus  restricted  in  its  application, 
see  Santa  Clara  County  v.  Southern  Pac.  R. 
Co.,  (1883)  18  Fed.  Rep.  397,  affirmed  on 
other  grounds,  (1886)  118  U.  S.  394. 

6.  Controversies  between  states  respecting 
boundaries.  —  "  It  is  a  part  of  the  public  his- 
tory of  the  United  States,  of  which  we  can- 
not be  judicially  ignorant,  that  at  the  adop- 
tion of  the  Constitution  there  were  existing 
controversies  between  eleven  states  respect- 
ing their  boundaries,  which  arose  under  their 
respective  chfirters,  imd  had  continued  from 
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stitQtioii,  the  states  issued  bills  to  circulate  as  mouej  ou  the  credit  of  the  issuing 
state.  The  infinnities  attending  their  issue  and  circulation  as  money  were,  the 
want  of  some  real  and  substantial  fund  for  their  payment  and  redemption,  and  of 
some  mode  of  enforcing  payment.  This  mischief,  and  the  language  of  the  Con- 
stitution, limit  the  interpretation  of  the  terms  '^  no  state  shall  *  *  *  emit 
bills  of  credit."  * 

XIV.  Belibebate  Judicial  Coebtbuctioe.  —  Especially  in  cases  of  doubt,  the 
solemn,  deliberate,  well-considered,  and  long-settled  decisions  of  the  judiciary, 
and  the  quiet  assent  of  the  people  to  an  xmbroken  and  unvarying  practice,  ought  to 
conclude  the  action  of  courts  in  favor  of  a  principle  so  established,  even  when  the 
individual  opinions  of  the  judges  would  be  different  were  the  question  res  inteffra."^ 

XV.  To  Meet  BTew  Conditions.  —  That  the  Constitution  was  adopted  and  is 
adapted  to  meet  new  conditions  and  circumstances,  it  was  said  in  an  early  case 
by  Justice  Story:  ''The  Constitution  unavoidably  deals  in  general  language. 
It  did  not  suit  the  purposes  of  the  people,  in  framing  this  great  charter  of  our 
liberties,  to  provide  for  minute  specifications  of  its  powers,  or  to  declare  the 
means  by  which  those  powers  should  be  carried  into  execution.  It  was  foreseen 
that  this  would  be  a  perilous  and  difficult,  if  not  an  impracticable,  task.  The 
instrument  was  not  intended  to  provide  merely  for  the  exigencies  of  a  few  years, 
but  was  to  endure  through  a  long  lapse  of  ages,  the  events  of  which  were  locked 
up  in  the  inscrutable  purposes  of  Providence.  It  could  not  be  foreseen  what 
new  changes  and  modifications  of  power  might  be  indispensable  to  effectuate 
the  general  objects  of  the  charter;  and  restrictions  and  specifications  which,  at 
the  present,  might  seem  salutary,  might,  in  the  end,  prove  the  overthrow  of  the 
jystem  itself.  Hence  its  powers  are  expressed  in  general  terms,  leaving  to  the 
legislature,  from  time  to  time,  to  adopt  its  own  means  to  effectuate  legitimate 
objects,  and  to  mould  and'  model  the  exercise  of  its  powers,  as  its  own  wisdom  and 
the  public  interests  should  require.'" 


the  first  settlement  of  the  colonies.  New 
Hampshire  and  New  York  contended  for  the 
territory  which  is  now  Vermont,  until  the 
people  of  the  latter  assumed  by  their  own 
power  the  position  of  a  state,  and  settled  the 
controversy  by  taking  to  themselves  the  dis- 
puted territory,  as  the  rightful  sovereign 
thereof.  Massachusetts  and  Rhode  Island  are 
now  before  us;  Connecticut  claimed  part  of 
New  York  and  Pennsylvania.  She  submitted 
to  the  decree  of  the  council  of  Trenton,  act- 
ing pursuant  to  the  authority  of  the  con- 
federation, which  decided  that  Connecticut 
had  not  the  jurisdiction;  but  she  claimed  the 
right  of  soil  till  1800.  New  Jersey  had  a  con- 
troversy with  New  York,  which  was  before 
this  court  in  1832;  and  one  yet  subsists  be- 
tween New  Jersey  and  Delaware.  Maryland 
and  Virginia  were  contending  about  bounda- 
ries in  1835,  when  a  suit  was  pending  in  this 
court;  and  the  dispute  is  yet  an  open  one. 
Virginia  and  North  Carolina  contended  for 
boundary  till  1802;  and  the  remainins:  states. 
South  Carolina  and  Georgia,  settled  their 
boundary  in  the  April  preceding  the  mooting 
of  the  general  convention,  which  framed  and 
proposed  the  Constitution."  Rhode  Island  v. 
Massachusetts,  (1838)  n  Fet.  (U,  S.)  723. 


1.  Briscoe  r.  Kentucky  Bank,  (1837)  11 
Pet.  (U.  8.)  257;  Craig  v.  Missouri,  (1830)  4 
Pet.  (U.  S.)  431. 

2.  Missouri  17.  niinois,  (1901)  180  U.  8. 
219;  Martin  v.  Hunter,  (1816)  1  Wheat. 
(U.  8.)  351;  The  Huntress,  (1840)  2  Ware 
(U.  8.)  89,  12  Fed.  Cas.  No.  6,914;  Ferris  v. 
Coover,  (1858)  11  Cal.  179;  Thayer  v.  Hedges, 
(1864)  23  Ind.  147. 

Ab  construed  in  an  early  state  case.  —  Re- 
ferring to  section  6,  Article  I.,  as  to  fredom 
of  speech  in  Congress,  and  to  Coffin  17.  Coffin, 
(1808)  4  Mass..  1,  it  was  said:  "This  is, 
perhaps,  the  most  authoritative  case  in  this 
country  on  the  construction  of  the  provision 
in  regard  to  freedom  of  debate  in  legislative 
bodies,  and  being  so  early  after  the  forma- 
tion of  the  Constitution  of  the  United  8tates. 
is  of  much  weight.  We  have  been  unable  to 
find  any  decision  of  a  federal  court  on  this 
clause  of  section  6  of  article  I.,  though  the 
previous  clause  concerning  exemption  from 
arrest  has  been  often  construed."  Kilboum 
V.  Thompson,   (1880)    103  U.  8.  204. 

8.  Martin  v.  Hunter,  (1816)  1  Wheat.  (U. 
S.)  326. 

"The  powers  thus  granted  are  not  con- 
fined t9  Xl^^  in9tnimentalitie8  of  commercei 
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or  the  postal  service  known  or  in  use  when 
the  Constitution  was  adopted,  but  they  keep 
pace  with  the  progress  of  the  country,  and 
adapt  themselves  to  the  new  developments  of 
time  and.  circumstances.  They  extend  from 
the  horse  with  its  rider  to  the  stage-coach, 
from  the  sailing  vessel  to  the  steamboat,  from 
the  coach  and  the  steamboat  to  the  railroad, 
nnd  from  the  railroad  to  the  telegraph,  as 
these  new  agencies  are  successively  brought 
into  use  to  meet  the  demands  of  increasmg 
population  and  wealth.  They  were  intended 
for  the  govemmept  of  the  business  to  which 
they  relate,  at  all  times  and  under  all  cir- 
cumstances." Pensacola  Tel.  Ck).  v.  Western 
Union  Tel.  Co.,  (1877)  96  U.  S.  9. 

"Constitutional  provisions  do  not  change, 
but  their  operation  extends  to  new  matters 


as  the  modes  of  business  and  the  habito 
of  life  of  the  people  vaiy  with  each  suc- 
ceeding generation.  The  law  of  the  common 
carrier  is  the  same  to-day  as  when  trans- 
portation on  land  was  by  coach  and  wagon, 
and  on  water  by  canal  boat  and  sailing  ves- 
sel, yet  in  its  actual  operation  it  touches  and 
regulates  transportation  by  modes  then  un- 
known, the  railroad  train  and  the  steamship. 
Just  so  is  it  with  the  grant  to  the  national 
government  of  power  over  interstate  com- 
merce. The  Constitution  has  not  changed. 
The  power  is  the  same.  Bnt  it  operates  to- 
day upon  modes  of  interstate  commerce  un- 
known to  the  fathers,  and  it  will  operate 
with  equal  force  upon  any  new  modes  of  such 
commerce  which  the  future  may  develop." 
In  re  Debs,  (1895)  168  U.  S.  591. 
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NOTES  ON  THE  CONSTITUTION. 

PREAMBLE. 

We  the  people  of  the  United  States,  in  order  to  form  a  more  perfect  union, 
establish  justice,  insure  domestic  tranquillity,  provide  for  the  common 
defense,  promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to 
ourselves  and  our  posterity,  do  ordain  and  establish  this  Constitution  for  the 
United  States  of  America." 


I.  When  the  Constitution  Went  into  Effect,  273. 
11.  *' We  the  People  of  the  United  States,"  274. 

III.  "To  Form  a  More  Perfect  Union,"  275, 

IV.  "  Provide  for  the  Common  Defense,"  277. 
V.  "  For  the  United  States  of  America,"  277. 

1.  In  General^  277. 

2.  Alaska^  278. 

3.  Cuba^  278. 

4.  Hawaiian  Islands^  279. 

5.  Philippine  Islands^  279. 

6.  Porto  Rico^  280. 

VI.  Preamble  as  Source  of  Substantive  Power.  280. 
VII.  A  Government  of  Enumerated  and  Delegated  Powers,  281. 
VIII.  Supremacy  of  National  Government  Within  Its  Sphere,  282. 
IX.  Express  and  Implied  Powers,  283. 

1.  In  General^  283. 

2.  Incidental  and  Auxiliary  Powers^  284. 

3.  Power  Existing  as  an  Aid  to  Express  Potvers^  284. 

4.  Power  Inferred  from  an  Aggregate  of  Potvers^  285. 

5.  Statute  Incidentally  Extending  Beyond  Limitation  of  Power ^  285. 

X.  Distribution  of  Powers  Among  Departments,  285. 
XI.  Capacity  to  Contract,  287. 
XII.  Boundary  of  National  and  State  Sovereignty,  287. 

1.  In  General^  287. 

2.  Separate  Sovereignties^  287. 

3.  Relation  to  Foreign  Countries^  288. 

4.  Powers  Not  Granted  Reserved  to  the  States,  289. 

5.  Removal  of  Causes  from  State  Courts,  289. 

I.  Whsv  the  Cohbtitutioh  Wevt  ihto  Effect.  —  The  present  Constitution 
of  the  United  States  did  not  commence  its  operation  until  the  first  Wednesday 
in  March,  1789. 


Owings  V.  Speed,  (1820)  5  Wheat.  (U.  8.) 
420,  in  which  case  Marshall,  C.  J.,  said :  "  In 
September,  1787,  after  completing  the  great 
work  in  which  they  had  been  engaged,  the 
convention  resolved  that  the  Constitution 
should  be  laid  before  the  Congress  of  the 
United  States,  to  be  submitted  by  that  body 
to  conventions  of  the  several  states,  to  be 
conyened  by  their  respective  legislatures,  and 
expressed  the  opinion  that  as  soon  as  it 
should  be  ratified  by  the  conventions  of  nine 

9FS.  A.  — 19  d78 


states,  Congress  should  fix  a  day  on  which 
electors  should  be  appointed  by  the  states,  a 
day  on  which  the  electors  should  assemble  to 
vote  for  President  and  Vice-President,  *and 
the  time  and  place  for  commencing  proceed- 
ings under  this  Constitution.'  The  conven- 
tions of  nine  states  having  adopted  the  Con- 
stitution, Congress,  in  September  or  October, 
1788,  passed  a  resolution  in  conformity  with 
the  opinions  expressed  by  the  convention,  and 
appointed  the  first  Wednesday  in  March  of 
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the  ensuing  year  as  the  day,  and  the  then 
seat  of  Congress  as  the  place,  '  for  commenc- 
ing proceedings  under  the  Constitution.'  Both 
governments  could  not  be  understood  to  exist 
at  the  same  time.  The  new  government  did 
not  commence  until  the  old  government  ex- 
pired. It  is  apparent  that  the  government 
did  not  commence  on  the  Constitution  being 
ratified  by  the  ninth  state;  for  these  ratifica- 
tions were  to  be  reported  to  Congress,  whose 
continuing  existence  was  recognized  by  the 


convention,  and  who  were  requested  to  con- 
tinue to  exercise  their  powers  for  the  purpose 
of  bringing  the  new  government  into  opera- 
tion. In  fact.  Congress  did  continue  to  act  as 
a  government  until  it  dissolved  on  the  first 
of  November  by  the  successive  disappearance 
of  its  members.  It  existed  potentially  until 
the  2d  of  March,  the  day  preceding  that  on 
which  the  members  of  the  new  Congress  were 
directed  to  assemble." 


II.  ''  Ws  THE  People  of  the  Vhitei)  STATEa"  —  The  Constitution  emanated 
from  the  people,  and  was  not  the  act  of  sovereign  and  independent  states.  The 
convention  which  framed  the  Constitution  was  indeed  elected  by  the  state 
legislatures.  But  the  instrument,  when  it  came  from  their  hands,  was  a  mere 
proposal,  without  obligation,  or  pretensions  to  it  It  was  reported  to  the  then 
existing  Congress  of  the  United  States,  with  a  request  that  it  might  "  be  sub- 
mitted to  a  convention  of  delegates,  chosen  in  each  state  by  the  people  thereof, 
under  the  recommendation  of  its  legislature,  for  their  assent  and  ratification." 
This  mode  of  proceeding  was  adopted;  and  by  the  convention,  by  Congress, 
and  by  the  state  legislatures,  the  instrument  was  submitted  to  the  people. 
They  acted  upon  it  in  the  only  manner  in  which  they  can  act  safely,  effec- 
tively, and  wisely,  on  such  a  subject,  by  assembling  in  convention.  From  these 
conventions  the  Constitution  derives  its  whole  authority.  The  government 
proceeds  directly  from  the  people ;  is  '^  ordained  and  established  "  in  the  name 
of  the  people;  and  is  declared  to  be  ordained,  '^  in  order  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic  tranquillity,  and  secure  the  blessings 
of  liberty  to  themselves  and  to  their  posterity."  The  assent  of  the  states,  in 
their  sovereign  capacity,  is  implied  in  calling  a  convention,  and  thus  submitting 
that  instrument  to  the  people.  But  the  people  were  at  perfect  liberty  to  accept 
or  reject  it ;  and  their  act  was  final.  It  required  not  the  affirmance  of,  and  could 
not  4)e  negatived  by,  the  state  governments.  The  Constitution,  when  thus 
adopted,  was  of  complete  obligation,  and  bound  the  state  sovereignties. 

M'Culloch  t?.  Maryland,  (1819)  4  Wheat. 
(U.  S.)  403.  See  also  U.  S.  t?.  Cathcart, 
(1864)  1  Bond  (U.  S.)  656,  25  Fed.  Cas.  No. 
14,756. 

The  Constitution  was  ordained  and  estab- 
lished by  the  people  of  the  United  States  for 
themselves,  for  their  own  government  and 
not  for  the  government  of  the  individual 
states.  Each  state  established  a  constitution 
for  itself,  and,  in  that  constitution,  provided 
such  limitations  and  restrictions  on  the 
powers  of  its  particular  government  as  its 
judgment  dictated.  The  people  of  the  United 
States  framed  such  a  government  for  the 
United  States  as  they  supposed  best  adapted 
to  their  situation  and  best*  calculated  to  pro- 
mote their  interests.  The  powers  they  con- 
ferred on  this  government  were  to  be  exer- 
cised by  itself;  and  the  limitations  on  power, 
if  expressed  in  general  terms,  are  naturally, 
and,  we  think,  necessarily  applicable  to  the 
government  created  by  the  instrument.  They 
are  limitations  of  power  granted  in  the  in 


strument  itself;  not  of  distinct  governments, 
framed  by  different  persons  and  for  different 
purposes.  Barron  v.  Baltimore,  (1833)  7  Pet. 
(U.  S.)  247. 

Here  we  see  the  people  acting  as  sovereigns 
of  the  whole  country;  and  in  t£e  language  of 
sovereignty,  establishing  a  constitution  by 
which  it  was  their  will  that  the  state  gov- 
ernments should  be  bound,  and  to  which  the 
state  constitutions  should  be  made  to  con- 
form. Every  state  constitution  is  a  compact 
made  by  and  between  the  citizens  of  a  state 
to  govern  themselves  in  a  certain  manner; 
and  the  Ck)nstitution  of  the  United  States  is 
likewise  a  compact  made  by  the  people  of 
the  United  States  to  govern  themselves  as  to 
general  objects,  in  a  certain  manner.  Chis- 
holm  17.  Georgia,  (1793)  2  Dall.  (U.  S.)  471. 

The  Constitution  of  the  United  States  was 
ordained  and  established  not  by  the  states  in 
their  sovereign  capacities,  but  emphatically, 
as  the  preamble  of  the  Constitution  declares, 
by  ''  the  people  of  the  United  States."    Thei« 

974  Volume  VIIL 


FrMunbte. 


CONSTITUTION. 


PrMmbU 


can  be  no  doubt  that  it  was  competent  to  the 
people  to  invest  the  general  government  with 
all  the  powers  which  they  might  deem  proper 
and  necessary;  to  extend  or  restrain  these 
powers  according  to  their  own  good  pleasure, 
and  to  give  them  a  paramount  and  supreme 
authority.  As  little  doubt  can  there  be  that 
the  people  had  a  right  to  prohibit  to  the 
states  the  exercise  of  any  powers  which  were, 
in  their  judgment,  incompatible  with  the  ob- 
jects of  the  general  compact;  to  make  the 
powers  of  the  state  governments,  in  given 
cases,  subordinate  to  those  of  the  nation,  or 
to  reserve  to  themselves  those  sovereign  au- 
thorities which  they  might  not  choose  to  dele- 
gate to  either.  The  Constitution  was  not, 
therefore,  necessarily  carved  out  of  existing 
state  sovereignties,  nor  a  surrender  of  powers 
already  existing  in  state  institutions,  for  the 
powers  of  the  states  depend  on  their  own 
constitutions;  and  the  people  of  every  state, 
bad  the  right  to  modify  and  restrain  them, 
according  to  their  own  views  of  policy  or 
principle.  On  the  other  hand,  it  is  perfectly 
clear  that  the  sovereign  powers  vested  in  the 
state  governments,  by  their  respective  con- 
stitutions, remained  unaltered  and  unim- 
paired, except  so  far  as  they  were  granted  to 
the  government  of  the  United  States.  Martin 
V.  Hunter,  (1816)  1  Wheat.  (U.  8.)  324. 

Statutes  adopted  by  foreign  state  before 
admission.  —  "  The  Constitution  of  the  United 
States  was  made  by,  and  for  the  protection 
of,  the  people  of  the  United  States.  The 
restraints  imposed  by  that  instrument  upon 
the  legislative  powers  of  the  several  states 
could  affect  them  only  after  they  became 
states  of  the  Union,  imder  the  provisions  of 
the  Constitution,  and  had  consented  to  be 
bound  by  it"  The  validity  of  the  legislation 
of  a  foreign  state  before  its  admission  as  a 
state  of  the  Union  cannot  be  tested  by  the 
Constitution.  League  v,  De  Young,  (1850) 
11  How.  (U.  S.)  203. 

In  holding  the  San  Francisco  laundry  ordi- 
nances invalid,  as  depriving  resident  Chinese 
of  the  equal  protection  of  me  laws,  the  court 


said :  "  When  we  consider  the  nature  and  the 
theory  of  our  institutions  of  government,  the 
principles  upon  which  they  are  supposed  to 
rest,  and  review  the  history  of  their  develop- 
ment, we  are  constrained  to  conclude  that 
they  do  not  mean  to  leave  room  for  the  play 
and  action  of  purely  personal  and  arbitrary 
power.  Sovereignty  itself  is,  of  course,  not 
subject  to  law,  for  it  is  the  author  and 
source  of  law;  but  in  our  system,  while  sov- 
ereign powers  are  delegated  to  the  agencies 
of  government,  sovereignty  itself  remains 
with  the  people,  by  whom  and  for  whom  all 
government  exists  and  acts.  And  the  law  is 
the  definition  and  limitation  of  power.  It  is, 
indeed,  quite  true,  that  there  must  always  be 
lodged  somewhere,  and  in  some  person  or 
body,  the  authority  of  final  decision;  and  in 
many  cases  of  mere  administration  the  re- 
sponsibility is  purely  political,  no  appeal 
lyin^  except  to  the  ultimate  tribunal  of  the 
public  judgment,  exercised  either  in  the  pres- 
sure of  opinion  or  by  means  of  the  suffrage. 
But  the  fundamental  rights  to  life,  liberty, 
and  the  pursuit  of  happiness,  considered  as 
individual  possessions,  are  secured  by  those 
maxims  of  constitutional  law  which  are  the 
monuments  showing  the  victorious  progress 
of  the  race  in  securing  to  men  the  blessings  of 
civilization  under  the  reign  of  just  and  equal 
laws,  so  that,  in  the  famous  language  of  the 
Massachusetts  Bill  of  Rights,  the  government 
of  the  commonwealth  'may  be  a  government 
of  laws  and  not  of  men.' "  Yick  Wo  v.  Hop- 
kins, (1886)  118  U.  S.  369. 

The  words  ^people  of  the  United  States" 
and  ''citizens'!  are  synonymous  terms,  and 
mean  the  same  thing.  They  both  describe 
the  political  body  who,  according  to  our  re- 
publican institutions,  form  the  sovereignty, 
and  who  hold  the  power  and  conduct  the 
government  through  their  representatives. 
They  are  what  we  familiarly  call  the  "sov- 
ereign people,'*  and  every  citizen  is  one  of 
ibis  people,  and  a  constituent  member  of  this 
sovereignty.  Drcd  Scott  v.  Sandford,  (1856) 
19  How.  (U.  S.)  404. 


m.  ''  To  FOBM  A  HOBE  PXBFECT  ITviOH."— Experience  made  the  fact  known 
to  the  people  of  the  United  States  that  they  required  a  national  government 
for  national  purposes.  The  separate  governments  of  the  separate  states,  bound 
together  by  the  Articles  of  Confederation  alone,  were  not  sufficient  for  the 
promotion  of  the  general  welfare  of  the  people  in  respect  to  foreign  nations, 
or  for  their  complete  protection  as  citizens  of  the  confederated  states.  For 
this  reason,  the  people  of  the  United  States,  "  in  order  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic  tranquillity,  provide  for  the  common 
defense,  promote  the  general  welfare,  and  secure  the  blessings  of  liberty  '*  to 
themselves  and  their  posterity,  ordained  and  established  the  government  of 
the  United  States,  and  defined  its  powers  by  a  Constitution,  which  they  adopted 
as  its  fundamental  law  and  made  its  rule  of  action. 

U.  S.  t?.  Cruikshank,  (1876)  92  U.  S.  549.  people  of  the  United  States.    It  created  not  a 

The  National  Constitution  was,  as  its  pre-       confederacy  of  states,  but  a  government  of 

pqsble  recites,  ordained  and  established  by  the       individuals.    It  assumed  that  the  government 
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and  the  Union  which  it  created,  and  the 
states  which  were  incorporated  into  the 
Union,  would  be  indestructible  and  perpetual ; 
and  as  far  as  human  means  could  accomplish 
such  a  work,  it  intended  to  make  them  so. 
White  V,  Hart,  (1871)  13  Wall.  (U.  S.)  650. 

"The  union  of  the  states  never  was  a 
purely  artificial  and  arbitrary  relation.  It 
began  among  the  colonies,  and  grew  out  of 
common  origin,  mutual  sympathies,  kindred 
principles,  similar  interests,  and  geographical 
relations.  It  was  confirmed  and  strengthened 
by  the  necessities  of  war,  and  received  defi- 
nite form,  and  character,  and  sanction  from 
the  Articles  of  Confederation.  By  these  the 
Union  was  solemnly  declared  to  *be  per- 
petual.' And  when  these  articles  were  found 
to  be  inadequate  to  the  exigencies  of  the 
country,  the  Constitution  was  ordained  *  to 
form  a  more  perfect  union.'  It  is  difficult  to 
convey  the  idea  of  indissoluble  unity  more 
clearly  than  by  these  words.  What  can  be 
indissoluble  if  a  perpetual  union,  made  more 
perfect,  is  not?  »  ♦  ♦  Not  only,  there- 
fore, can  there  be  no  loss  of  separate  and 
independent  autonomy  to  the  states,  through 
their  irnion  under  the  Constitution,  but  it 
may  be  not  unreasonably  said  that  the 
preservation  of  the  states,  and  the  main- 
tenance of  their  governments,  are  as  much 
within  the  design  and  care  of  the  Constitu- 
tion as  the  preservation  of  the  Union  and  the 
maintenance  of  the  national  government. 
The  Constitution,  in  all  its  provisions,  looks 
to  an  indestructible  Union,  composed  of  in- 
destructible states."  Texas  t?.  White,  (1868) 
7  Wall.  (U.  S.)  724. 

"The  Constitution  was  for  a  new  goyern- 
menty  organized  with  new  substantive  powers, 
and  not  a  mere  supplementary  charter  to  a 
government  already  existing.  The  confedera- 
tion was  a  compact  between  states;  and  its 
structure  and  powers  were  wholly  unlike 
those  of  the  national  government.  The  0)n- 
stitution  was  an  act  of  the  people  of  the 
United  States  to  supersede  the  confederation, 
and  not  to  be  engrafted  on  it  as  a  stock 
through  which  it  was  to  receive  life  and 
nourishment"  Martin  t?.  Hunter,  (1816)  1 
Wheat.  (U.  S.)  332. 

The  Constitution  of  the  United  States  es- 
tablished a  government,  and  not  a  league, 
compact,  or  partnership.  It  was  constituted 
by  the  people.  It  is  called  a  government. 
Per  Bradley,  J.,  in  Legal  Tender  Cases, 
(1870)  12  Wall.  (U.  S.)  554.  See  also  U.  S. 
r  Cathcart,  (1864)  1  Bond  (U.  S.)  556,  25 
Fed.  Cas.  No.  14,756. 

"The  new  government  was  not  a  mere 
change  in  a  dynasty,  or  in  a  form  of  govern- 
ment, leaving  the  nation  or  sovereignty  the 
same,  and  clothed  with  all  the  rights  and 
bound  by  all  the  obligations  of  the  preceding 
one.  But,  when  the  present  United  States 
came  into  existence  under  the  new  govern- 
ment, it  was  a  new  political  body,  a  new 
nation,  then  for  the  first  time  taking  its 
place  in  the  family  of  nations."  Per  Taney,  • 
C.  J.,  in  Dred  Scott  v.  Sandford,  (1856)  19 
How.  (U.  S.)  441. 
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Federalist. — The  immediate  object  of  the 
Federal  Constitution  is  to  secure  the  union 
of  the  thirteen  primitive  states,  which  we 
know  to  be  practicable;  and  to  add  to  them 
such  other  states  as  may  arise  in  their  own 
bosoms,  or  in  their  neighborhoods,  which  we 
cannot  doubt  to  be  equally  practicable.  The 
arrangements  that  may  be  necessary  for 
those  angles  and  fractions  of  our  territory 
which  lie  on  our  northwestern  frontier  must 
be  left  to  those  whom  further  discoveries 
and  experience  will  render  more  equal  to  the 
task.  Madison,  in  The  Federalist,  No. 
XIV. 

It  is  worthy  of  remark  that  not  only  the 
first,  but  every  succeeding  Congress,  as  well 
as  the  late  convention,  have  invariably  joined 
with  the  people  in  thinking  that  the  pros- 
perity of  America  depended  on  its  union.  To 
preserve  and  perpetuate  it  was  the  great 
object  of  the  people  in  forming  that  conven- 
tion, and  it  is  also  the  great  object  of  the 
plan  which  the  convention  has  advised  them 
to  adopt.  With  what  propriety,  therefore,  or 
for  what  good  purposes,  are  attempts  at  this 
particular  period  made  by  some  men  to  de- 
preciate the  importance  of  the  union?  Or 
why  is  it  suggested  that  three  or  four  con- 
federacies  would  be  better  than  one?  I  am 
persuaded  in  my  own  mind  that  the  people 
have  always  thought  right  on  this  subject, 
and  that  their  universal  and  uniform  attach- 
ment to  the  .  cause  of  the  Union  rests  on 
great  and  weighty  reasons,  which  I  shall  en- 
deavor to  develop  and  explain  in  some  ensuing 
papers.  They  who  promote  the  idea  of  substi- 
tuting a  number  of  distinct  confederacies  in 
the  room  of  the  plan  of  the  convention,  seem 
clearly  to  foresee  that  the  rejection  of  it 
would  put  the  continuance  of  the  Union  in 
the  utmost  jeopardy.  Jay,  in  The  Federalist, 
No.  II. 

If  we  try  the  Constitution  by  its  rela- 
tion to  the  authority  by  which  amendments 
are  to  be  made,  we  find  it  neither  wholly 
national  nor  wholly  federal.  Were  it  wholly 
national,  the  supreme  and  ultimate  authority 
would  reside  in  the  majority  of  the  people  of 
the  Union;  and  this  authority  would  be  com- 
petent at  all  times,  like  that  of  a  majority 
of  every  national  society,  to  alter  or  abolish 
its  established  government.  Were  it  wholly 
federal,  on  the  other  hand,  the  concurrence  of 
each  state  in  the  Union  would  be  essential  to 
every  alteration  that  would  be  binding  on  all. 
The  mode  provided  by  the  plan  of  the  con- 
vention is  not  founded  on  either  of  these 
principles.  In  requiring  more  than  a  ma- 
jority, and  particularly  in  computing  the  pro- 
portion by  states,  not  by  citizens,  it  departs 
from  the  national  and  advances  towards  the 
federal  character;  in  rendering  the  concur- 
rence of  less  than  the  whole  number  of  states 
sufiicient,  it  loses  again  the  federal  and  par- 
takes of  the  national  character.  The  pro- 
posed Constitution,  therefore,  is,  in  strictness, 
neither  a  national  nor  a  federal  Constitution, 
but  a  composition  of  both.  In  its  foundation 
it  is  federal,  not  national;  in  the  sources 
from  which  the  ordinary  powers  of  the  gov- 
emment  are  drawn,  it  is  partly  federal  and 
partly  national;   in  the  operation  of  these 
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|x>wer8,  it  is  national,  not  federal;  in  the  mode  of  introducing  amendments,  it  is 
extent  of  them,  again,  it  is  federal,  not  neither  wholly  federal  nor  wholly  national. 
Rational;   and,  finally,  in   the  authoritative      Madison,  in  The  Federalist,  No.  XXXIX. 

The  Ordinaaoe  of  SeoMsioa  adopted  by  the  convention  and  ratified  by  the  citizens 
of  Texas,  and  all  the  acts  of  her  legislature  intended  to  give  efiPect  to 
that  ordinance,  were  absolutely  null,  and  Texas  continued  to  be  a  state,  and  a 
state  of  the  Union,  notwithstanding  those  transactions.  ^^  The  obligations  of 
the  state,  as  a  member  of  the  Union,  and  of  every  citizen  of  the  state,  as  a 
citizen  of  the  United  States,  remained  perfect  and  unimpaired.  It  certainly 
follows  that  the  state  did  not  cease  to  be  a  state,  nor  her  citizens  to  be  citizens 
of  the  Union.  If  this  were  otherwise,  the  state  must  have  become  foreign, 
and  her  citizens  foreigners.  The  war  must  have  ceased  to  be  a  war  for  the 
suppression  of  rebellion,  and  must  have  become  a  war  for  conquest  and  sub- 
jugation." 

Texas  r.  White,  (1868)  7  Wall.  (U.  S.)  726. 

IV.  "  Pbovids  fob  the  Coxxoh  Dsfevss.**  —  The  authorities  essential  to  the 
common  defense  are  these:  to  raise  armies;  to  build  and  equip  fleets;  to 
prescribe  rules  for  the  government  of  both;  to  direct  their  operations;  to 
provide  for  their  support.  These  powers  ought  to  exist  without  limitation, 
because  it  is  impossible  to  foresee  or  define  the  extent  and  variety  of 
national  exigencies,  or  the  correspondent  extent  and  variety  of  the  means 
which  may  be  necessary  to  satisfy  them.  The  circumstances  that  endanger 
the  safety  of  nations  are  infinite,  and  for  this  reason  no  constitutional  shackles 
can  wisely  be  imposed  on  the  power  to  which  the  care  of  it  is  committed.  This 
power  ought  to  be  coextensive  with  all  the  possible  combinations  of  such  cir- 
cumstances; and  ought  to  be  under  the  direction  of  the  same  councils  which 
are  appointed  to  preside  over  the  common  defense. 

Hamilton,  in  The  Federalist,  No.  XXIII. 

Y.  "  Fob  the  Vvitsi)  States  of  Axebica  *'  —  1.  In  Oeneral.  —  By  the  Con- 
stitution a  government  is  ordained  and  established  "  for  the  United  States  of 
America,"  and  not  for  countries  outside  of  their  limits.  The  guaranties  it 
affords  against  accusation  of  capital  or  infamous  crimes,  except  by  indictment 
or  presentment  by  a  grand  jury,  and  for  an  impartial  trial  by  a  jury  when  thus 
accused,  apply  only  to  citizens  and  others  within  the  United  States,  or  who  are 
brought  there  for  trial  for  alleged  offenses  committed  elsewhere,  and  not  to 
residents  or  temporary  sojourners  abroad.  The  Constitution  can  have  no 
operation  "in  another  country.  When,  therefore,  the  representatives  or  officers 
of  our  government  are  permitted  to  exercise  authority  of  any  kind  in  another 
country,  it  must  be  on  such  conditions  as  the  two  countries  may  agree  upon,  the 
laws  of  neither  being  obligatory  upon  the  other. 

In  re  Ross,  (1891)   140  U.  S.  464,  affirming  (1890)   44  Fed.  Rep.  186. 

Where  the  Gonititation  Hat  Been  Onoe  FormaUy  Extended  by  Congress  to  territories, 
neither  Congress  nor  the  territorial  legislature  can  enact  laws  inconsistent 
therewith. 
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Downes  v,  Bidwell,  (1901)  182  U.  S.  270,  in 
which  case  the  court  said:  "The  Constitu- 
tion was  created  by  the  people  of  the  United 
States,  as  a  union  of  states,  to  be  governed 
solely  by  representatives  of  the  states,  and 
even  the  provision  relied  upon  here,  that  all 
duties,  imposts,  and  exercises  shall  be  uni- 
form '  throughout  the  United  States,'  is  ex- 
plained by  subsequent  provisions  of  the  Con- 
stitution that  'no  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  state,'  and  *  no 
preference  shall  be  given  by  any  regulation  of 
commerce  or   revenue  to  the  ports  of   one 


state  over  those  of  another;  nor  shall  vessela 
bound  -to  or  from  one  state  be  obliged  to 
enter,  clear,  or  pay  duties  in  another.'  In 
short,  the  Constitution  deals  with  states, 
their  people,  and  their  representatives.  The 
Thirteenth  Amendment  to  the  Constitution, 
prohibiting  slavery  and  involuntary  servitude 
'  within  the  United  States,  or  in  any  place 
subject  to  their  jurisdiction,'  is  also  signifi- 
cant as  showing  that  there  may  be  places 
within  the  jurisdiction  of  the  United  States 
that  are  no  part  of  the  Union."  Downes  r. 
Bidwell,  (1001)  182  U.  S.  261. 


2.  Alaika. —  The  treaty  with  Eussia  concerning  Alaska  declared:  ^^The 
inhabitants  of  the  ceded  territory  shall  be  admitted  to  the  enjoyment  of  all 
the  rights,  advantages,  and  immunities  of  citizens  of  the  United  States;  and 
shall  be  maintained  and  protected  in  the  free  enjoyment  of  their  liberty, 
property,  and  religion."  From  this  it  appears  that  Alaska  is  incorporated  into 
and  a  part  of  the  United  States^  and  the  provisions  of  the  Constitution  are 
applicable  to  that  territory. 

RassmuBsen  v,  U.  S.,  (1905)   197  U.  S.  622. 


j€ 


3.  CSnba. —  The  joint  resolution  of  Congress  of  April  20,  1898,  declared: 
"  1.  That  the  people  of  the  Island  of  Cuba  are,  and  of  right  ought  to  be,  free 
and  independent.  2.  That  it  is  the  duty  of  the  United  States  to  demand,  and 
the  Government  of  the  United  States  does  hereby  demand,  that  the  Govern- 
ment of  Spain  at  once  relinquish  its  authority  and  government  in  the  Island  of 
Cuba  and  vi^ithdraw  its  land  and  naval  forces  from  Cuba  and  Cuban  waters. 
3.  That  the  President  of  the  United  States  be,  and  he  hereby  is,  directed  and 
empowered  to  use  the  entire  land  and  naval  forces  of  the  United  States,  and  to 
call  into  the  actual  service  of  the  United  States  the  militia  of  the  several  states, 
to  such  extent  as  may  be  necessary  to  carry  these  resolutions  into  effect  4. 
That  the  United  States  hereby  disclaims  any  disposition  or  intention  to  exer- 
cise sovereignty,  jurisdiction,  or  control  over  said  Island  except  for  the  pacifi- 
cation thereof,  and  asserts  its  determination,  when  that  is  accomplished,  to  leave 
the  government  and  control  of  the  Island  to  its  people."  This  was  followed  by 
the  Act  of  April  26,  1898,  declaring  war,  and  on  cessation  of  hostilities  a  treaty 
of  peace  was  signed  at  Paris,  containing,  among  other  provisions,  the  following: 
"  Art.  1.  Spain  relinquishes  all  claim  of  sovereignty  over  and  title  to  Cuba. 
And  as  the  Island  is,  upon  its  evacuation  by  Spain,  to  be  occupied  by  the 
United  States,  the  United  States  will,  so  long  as  such  occupatioij  shall  last, 
assume  and  discharge  the  obligations  that  may  under  international  law  result 
from  the  fact  of  its  occupation,  for  the  protection  of  life  and  property."  A 
military  government  was  established.  It  was  held  that  Cuba  could  not  be 
regarded,  in  any  constitutional,  legal,  or  international  sense,  a  part  of  the 
territory  of  the  United  States. 

Neely  t?.  Henkel,    (1901)    180  U.   S.   122,  facto  laws,  trial  by  jury  for  crimes,  and  the 

wherein  the  court  said  that  the  rights,  privi-  fundamental  guarantees  of  life,  liberty,  and 

leges,  and  immunities  relating  to  the  writ  of  property,  have  no  relation  to  crimes  com- 

Iwbeaa   corpus,  bills   of  attainder,   ea?   post  mitted  without  the  jurisdiction  of  the  United 
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States  against  the  laws  of  a  foreign  country,  the  military  authority  of  the  United  States, 

and  that  the  Act  of  Congress  providing  for  is  not  unconstitutional  for  failing  to  secure 

the  surrender  of  a  person  charged  with  crime  to  the  accused  this  constitutional  privilege, 
committed  in  the  Island  of  Cuba,  while  under 


4.  Hawaiian  Islandfl.  —  By  a  joint  resolution  adopted  by  Congress,  July  7, 
1898,  30  Stat.  L.  750,  known  as  the  Newlands  resolution,  and  with  the  consent 
of  the  Republic  of  Hawaii,  signified  in  the  manner  provided  in  its  constitution, 
the  Hawaiian  Islands,  and  their  dependencies,  were  annexed  "  as  a  part  of  the 
territory  of  the  United  States,  and  subject  to  the  sovereign  dominion  thereof," 
with  the  following  condition :  "  The  municipal  legislation  of  the  Hawaiian 
Islands,  not  enacted  for  the  fulfilment  of  the  treaties  so  extinguished,  and  not 
inconsistent  with  this  joint  resolution  nor  contrary  to  the  Constitution  of  the 
United  States  nor  to  any  existing  treaty  of  the  United  States,  shall  remain 
in  force  until  the  Congress  of  the  United  States  shall  otherwise  determine." 
Prior  to  the  annexation  the  Islands  had  a  system  of  jurisprudence  modeled 
largely  upon  the  common  law  of  England  and  the  United  States,  but  no  pro- 
vision was  made  for  grand  juries,  and  criminals  were  prosecuted  upon  indict- 
ment found  by  judges  and  a  verdict  might  be  rendered  upon  an  agreement  of 
nine  jurors.  It  was  held  that  it  was  not  intended  by  the  clause  "  nor  contrary 
to  the  Constitution  of  the  United  States  "  to  abolish  at  once  the  criminal  pro- 
cedure therefore  in  force  upon  the  Islands,  and  to  substitute  immediately  and 
without  legislation  the  provisions  of  the  Fifth  and  Sixth  Amendments  providing 
that  '^  no  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  unless  on  a  presentment  or  indictment  of  a  grand  jury,"  and  that  "  in 
all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the  crime 
shall  have  been  committed." 


Hawaii  v.  Mankichi,  (1903)  190  U.  S.  211, 
the  court  saying:  "It  is  not  intended  here 
to  decide  that  the  words  'nor  contrary  to 
the  Constitution  of  the  United  States/  are 
meaningless.  Clearly  they  would  be  opera- 
tive upon  any  municipal  legislation  there- 
after adopted,  and  upon  any  proceedings 
thereafter  had,  when  the  application  of  the 
Constitution  would  not  result  in  the  de- 
struction of  existing  provisions  conducive  to 
the  peace  and  good  order  of  the  community. 
*  *  *  We  would  even  go  farther,  and  say 
that  most,  if  not  all,  the  privileges  and  im- 
munities contained  in  the  bill  of  rights  of 
the  Constitution  were  intended  to  apply  from 
the  moment  of  annexation;  but  we  place  our 
decision  of  this  case  upon  the  ground  that 
the  two  rights  alleged  to  be  violated  in  this 


case  are  not  fundamental  in  their  nature,  but 
concern  merely  a  method  of  procedure  which 
sixty  years  of  practice  had  shown  to  be  suited 
to  the '  conditions  of  the  islands,  and  well 
calculated  to  conserve  the  rights  of  their 
citizens  to  their  lives,  their  property,  and 
their  well-being.  ♦  *  ♦  The  mere  annexa- 
tion not  having  effected  the  incorporation  of 
the  islands  into  the  United  States,  it  is  not 
an  open  question  that  the  provisions  of  the 
Constitution  as  to  grand  and  petit  juries 
were  not  applicable  to  them." 

"Foreign  country."  —  That  the  Hawaiian 
Islands  are  not  a  foreign  country  within  the 
meaning  of  the  tariff  laws,  see  Goetze  v. 
U.  S.,  (1901)  182  U.  S.  221. 


6.  Philippine  Islands.  —  The  treaty  with  Spain,  ceding  the  Philippine 
Islands  to  the  United  States,  provided  that  "  the  civil  rights  and  political  status 
of  the  native  inhabitants  of  the  territories  hereby  ceded  to  the  United  States 
shall  be  detennined  by  the  Congress."  It  is  clear  that  it  was  the  intention 
of  the  framers  of  the  treaty  to  reserve  to  Congress,  so  far  as  it  could  constitu- 
tionally be  done^  a  free  hand  in  dealing  with  these  newly  acquired  possessions, 
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and  previous  to  incorporating  them  into  the  United  States  the  Constitution,  by 
its  own  force  and  without  legislation  to  that  end,  does  not  give  the  right  to 
trial  by  a  common-law  jury. 


Dorr  V.  U.  S.,  (1904)  196  U.  S.  138. 

"Foreign  country." — The  Philippine  Islands 
were  held  not  to  be  foreign  country  within 
the  meaning  of  the  Tariff  Act.  "  The  Philip- 
pines, like  Porto  Rico,  became,  by  virtue  of 
the  treaty,  ceded  conquered  territory  or  ter- 
ritory ceded  by  way  of  indemnity.  The  ter- 
ritory ceased  to  be  situated  as  Castine  was 
when  occupied  by  the  British  forces  in  the 
War  of  1812,  or  as  Tampico  was  when  occu- 
pied by  the  troops  of  the  United  States  dur- 
ing the  Mexican  War,  'cases  of  temporary 


posseBsion  of  territory  by  lawful  and  regular 
governments  at  war  with  the  coontiy  of 
which  the  territory  so  possessed  was  part.' 
Thorington  v.  Smith,  (1868)  8  Wall.  (U.  S.) 
10.  The  Philippines  were  not  simply  occupied, 
but  acquired,  and  having  been  granted  and 
delivercKi  to  the  United  States,  by  their 
former  master,  were  no  longer  under  the 
sovereignty  of  any  foreign  nation.'*  Fourteen 
Diamond  Rings  v.  U.  S.,  (1901)  183  U.  S. 
177.  See  also  Lincoln  v,  U.  S.,  (1905)  197 
U.  S.  427. 


8.  Porto  Eico.  —  The  Island  of  Porto  Kico,  after  the  treaty  with  Spain  and 
its  cession  to  the  United  States,  became  a  territory  appurtenant  and  belonging 
to  the  United  States,  but  not  a  part  of  the  United  States  within  the  revenue 
clauses  of  the  Constitution. 


Downes  v,  Bidwell,  (1901)  182  U.  S.  263,  in 
which  case,  reviewing  the  case  of  Geofroy  v. 
Riggs,  (1890)  133  U.  S.  268,  the  court  said: 
'*'  This  case  may  be  considered  as  establishing 
the  principle  that,  in  dealing  with  foreign 
sovereignties,  the  term  *  United  States '  has  a 
broader  meaning  than  when  used  in  the  Con- 
stitution, and  includes  all  territories  subject 
to  the  jurisdiction  of  the  federal  government, 
wherever  located.  In  its  treaties  and  conven- 
tions with  foreign  nations  this  government  is 
a  unit.  This  is  so  not  because  the  territories 
comprised  a  part  of  the  government  estab- 
lished by  the  people  of  the  states  in  their 
Constitution,  but  because  the  federal  govern- 
ment is  the  only  authorized  organ  of  the 
territories,  as  well  as  of  the  states,  in  their 
foreign  relations."  See  also  De  Pass  v.  Bid- 
well,  (1903)  124  Fed.  Rep.  615. 


After  the  ratification  of  the  treaty  with 
Spain  and  the  cession  of  the  Island  of  Porto 
Rico  to  the  United  States,  Porto  Rico  ceased 
to  be  a  foreign  country  and  the  right  of  the 
military  authorities  to  exact  duties  upon  im- 
portations from  New  York  to  Porto  Rico 
ceased.  *'  The  authority  of  the  President  as 
commander-in-chief  to  exact  duties  upon  im- 
ports from  the  United  States  ceased  with  the 
ratification  of  the  treaty  of  peace,  and  her 
right  to  the  free  entry  of  goods  from  the 
ports  of  the  United  States  continued  until 
Congress  should  constitutionally  legislate 
upon  the  subject."  Dooley  t?.  U.  S.,  (1901) 
182  U.  S.  236.  See  also  De  Lima  v.  Bidwell, 
(1901)  182  U.  S.  1;  Gk)etze  v.  U.  S.,  (1901) 
182  U.  S.  221. 


VI.  Pbeamble  as  SotTBCS  OF  SmBSTAVTiYX  PowxB.  —  The  power  to  enact 

any  statute  ia  not  derived  from  the  preamble. 


U.  S.  t?.  Boyer,  (1898)  85  Fed.  Rep.  430,  in 
which  the  court  quotes  from  Mr.  Justice 
Story  on  the  Constitution,  sec.  462:  "And 
here  we  must  guard  ourselves  against  an 
error  which  is  too  often  allowed  to  creep  into 
the  discussions  upon  this  subject.  .  The  pre- 
amble never  can  be  resorted  to,  to  enlarge 
the  powers  confided  to  the  general  govern- 
ment, or  any  of  its  departments.  It  cannot 
confer  any  power  per  se.  It  can  never 
amount,  by  implication,  to  an  enlargement  of 
any  power  expressly  given.  It  can  never  be 
the  legitimate  source  of  any  implied  power, 
when  otherwise  withdrawn  from  the  Con'Jti- 
tution.  Its  true  ofiice  is  to  expound  the 
nature  and  extent  and  application  of  the 
powers  actually  conferred  by  the  Constitu- 
tion, and  not  substantively  to  create  them. 
For  example,  the  preamble  declares  one  object 
to  be  *  to  provide  for  the  common  defense.' 
Vo  one  can  doubt  that  this  does  not  enlarge 


the  powers  of  0>ngre8S  to  pass  any  measures 
which  they  may  deem  useful  for  the  common 
defense.  But  suppose  the  terms  of  a  given 
power  admit  of  two  constructions  —  the  one 
more  restrictive,  the  other  more  liberal  —  and 
each  of  them  is  consistent  with  the  words, 
but  is  and  ought  to  be  governed  by  the  in- 
tent of  the  power;  if  one  would  promote, 
and  the  other  defeat  the  common  defense, 
ought  not  the  former,  upon  the  soundest 
principles  of  interpretation,  to  be  adopted? 
Are  we  at  liberty,  upon  any  principles  of 
reason  or  common  sense,  to  adopt  a  restric- 
tive meaning  which  will  defeat  an  avowed 
object  of  the  Constitution,  when  another 
equally  natural  and  more  appropriate  to  the 
object  is  before  usf  Would  not  this  be  to 
destroy  an  instrument  l^  a  measure  of  its 
words,  which  that  instrmnent  itself  re* 
pudiatesT" 
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Althoogh  tlM  ^riambU  ladioatM  t]i«  OmmtaI  Pnrpotei  for  which  the  people  ordained 
and  established  the  Constitution,  it  has  never  been  regarded  as  the  source  of 
any  substantive  power  conferred  on  the  government  of  the  United  States  or 
on  any  of  its  departments.  Such  powers  embrace  only  those  expressly  granted 
in  the  body  of  the  Constitution  and  such  as  may  be  implied  from  those  so 
granted.  Although,  therefore,  one  of  the  declared  objects  of  the  Constitution 
was  to  secure  the  blessings  of  liberty  to  all  under  the  sovereign  jurisdiction 
and  authority  of  the  United  States,  no  power  can  be  exerted  to  that  end  by  the 
United  States  unless,  apart  from  the  preamble,  it  be  found  in  some  express 
delegation  of  power  or  in  some  power  to  be  properly  implied  therefrom. 

Jacobson  v.  Massachusetts,   (1906)    197  U.  S.  22. 


Vn.  A  OovsBimvT  OF  EHinasATBD  AVB  DiLEOATBD  PowsBB.  —  The  Con- 
stitution of  the  United  States  is  the  only  source  of  power  authorizing  action 
by  any  branch  of  the  federal  government 


Dorr  1?.  U.  S.,  (1904;  195  U.  S.  140. 

The  government  of  the  United  States  can 
claim  no  powers  which  are  not  granted  to  it 
by  the  Constitution,  and  the  powers  actually 
granted  must  be  such  as  are  expressly  given 
or  given  by  necessary  implication.  Martin  v. 
Hunter,  (1816)  1  Wheat.  (U.  S.)  326. 

Powers  related  to  each  other. —  "If  these 
are  correct  principles,  if  they  are  proper 
views  of  the  manner  in  which  the  Constitu- 
tion is  to  be  understood,  the  powers  conferred 
upon  Congress  must  be  regarded  as  related  to 
each  other,  and  all  means  for  a  common  end. 
Each  is  but  part  of  a  system,  a  constituent 


of  one  whole.  No  single  power  is  the  ulti- 
mate end  for  which  the  Constitution  was 
adopted."  Legal  Tender  Cases,  (1870)  12 
Wall.  (U.  S.)  632. 

There  is  no  law  of  nations  standing  be- 
tween the  people  of  the  United  States  and 
their  government  and  interfering  with  their 
relation  to  each  other.  The  powers  of  the 
government,  and  the  rights  of  the  citizen 
under  it,  are  positive  and  practical  regula- 
tions plainly  written  down.  The  people  of 
the  United  States  have  delegated  to  it  certain 
enumerated  powers,  and  forbidden  it  to  exer- 
cise others.  Dred  Scott  v,  Sandford,  (1856) 
19  How.  (U.  S.)  451. 


This  Oovernmont  Is  Aoknowledged  by  AU  to  Be  One  ef  Ennmerated  Powers.  —  The  principle 
that  it  can  exercise  only  the  powers  granted  to  it  would  seem  too  apparent  to 
require  enforcement  by  all  those  arguments  which  its  enlightened  friends, 
•while  it  was  depending  before  the  people,  found  it  necessary  to  urge.  That 
principle  is  now  universally  admitted. 


M'Culloch  17.  Maryland,  (1819)  4  Wheat. 
(U.  S.)  405. 

Discretion  in  Congress  as  to  means  to  be 
employed.  —  While  the  national  government 
is  one  of  enumerated  powers,  the  Constitution 


does  not  attempt  to  set  forth  all  the  means 
by  which  such  powers  may  be  carried  into 
execution.  It  leaves  to  Congress  a  large  dis- 
cretion as  to  the  means  that  may  be  em- 
ployed in  executing  a  given  power.  Lottery 
Case,  (1903)  188  U.  S.  354. 


"  The  Government  of  the  United  States  Is  One  of  Delegated  Powen  Alone.  —  Its  authority 
ia  defined  and  limited  by  the  Constitution.  All  powers  not  granted  to  it  by 
that  instrument  are  reserved  to  the  states  or  the  people.  No  rights  can  be 
acquired  under  the  Constitution  or  the  laws  of  the  United  States  except  such 
as  the  government  of  the  United  States  has  the  authority  to  grant  or  secure. 
All  that  cannot  be  so  granted  or  secured  are  left  under  the  protection  of  the 
states." 


U.  S.  V.  Cruikshank,  (1875)  92  U.  S.  551. 
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All  Enimwrated  Powtn  Are  Complete  in  Themselvee,  acknowledging  no  limitations  other 
than  those  prescribed  in  the  Constitution. 

Buttfield  t;.  Stranahan,  (1904)  192  U.  S.  492. 


Vm.  SUPBEXACT  OF  Hatioval  OOVEBinCSVT  WiTHIV  It8  Sphsbs.  —  The 

United  States  are  a  nation,  whose  powers  of  government,  legislative,  executive, 
and  judicial,  within  the  sphere  of  action  confided  to  it  by  the  Constitution, 
are  supreme  and  paramount.  Every  right  created  by,  arising  under,  or 
depending  upon  the  Constitution,  may  be  protected  and  enforced  by  such 
means  and  in  such  manner  as  Congress,  in  the  exercise  of  the  correlative  duty 
of  protection,  of  the  legislative  power  conferred  upon  it  by  the  Constitution, 
may  in  its  discretion  deem  most  eligible  and  best  adapted  to  attain  the  object. 


In  re  Quarles,  (1895)  158  U.  S.  535.  See 
also  Dobbins  v.  Erie  County,  (1842)  16  Pet. 
(U.  S.)  447;  U.  S.  v.  Cathcart,  (1864)  1  Bond 
(U.  S.)  556,  25  Fed.  Cas.  No.  14J56. 

Although  the  government  of  the  United 
States  is  sovereign  and  supreme  in  its  appro- 
priate sphere  of  action,  yet  it  does  not  pos- 
sess all  the  powers  which  usually  belong  to 
the  sovereignty  of  a  nation.  Certain  specified 
powers,  enumerated  in  the  Constitution,  have 
been  conferred  upon  it;  and  neither  the  legis- 
lative, executive,  nor  judicial  department  of 
the  government  can  lawfully  exercise  any 
authority  beyond  the  limits  marked  out  by 
the  Constitution.  Dred  Scott  v.  Sandford, 
(1856)  19  How.  (U.  S.)  401. 

"  While  under  the  dual  system  which  pre- 
vails with  us  the  powers  of  the  government 
are  distributed  between  the  state  and  the 
nation,  and  while  the  latter  is  properly  styled 
a  government  of  enumerated  powers,  yet 
within  the  limits  of  such  enumeration  it  has 
all  the  attributes  of  sovereignty,  and,  in  the 
exercise  of  those  enumerated  powers,  acts 
directly  upon  the  citizens,  and  not  through 
the  intermediate  agency  of  the  state."  In  re 
Debs,  (1895)  158  U.  S.  578. 

The  Constitution  was  not  formed  merely  to 
guard  the  states  against  danger  from  foreign 
nations,  but  mainly  to  secure  union  and  har- 


mony at  home;  for  if  tBis  object  could  be 
attained,  there  would  be  but  little  danger 
from  abroad;  and  to  accomplish  this  purpose, 
it  was  felt  by  the  statesmen  who  framed  the 
Constitution,  and  by  the  people  who  adopted 
it,  that  it  was  necessary  that  many  of  the 
rights  of  sovereignty  which  the  states  then 
possessed  should  be  ceded  to  the  general  gov- 
ernment, and  that,  in  the  sphere  of  action 
assigned  to  it,  it  should  be  supreme,  and 
strong  enough  to  execute  its  own  laws  by  its 
own  tribunals,  without  interruption  from  a 
state  or  from  state  authorities.  Ableman  t\ 
Booth,  (1858)  21  How.  (U.  S.)  517. 

"The  govemment  thus  established  and  de- 
fined 18  to  some  extent  a  goyemment  ef  the 
states  in  their  political  capacity.  It  is  also, 
for  certain  purposes,  a  government  of  the 
people.  Its  powers  are  limited  in  number, 
but  not  in  degree.  Within  the  scope  *of  its 
powers,  as  enumerated  and  defined,  it  is 
supreme  and  above  the  states;  but  beyond,  it 
has  no  existence.  It  was  erected  for  special 
purposes,  and  endowed  with  all  the  powers 
necessary  for  its  own  preservation  and  the 
accomplishment  of  the  ends  its  people  had  in 
view.  It  can  neither  grant  nor  secure  to  its 
citizens  any  right  or  privilege  not  expressly 
or  by  implication  placed  under  its  jurisdic- 
tion." U.  S.  V,  Cruikshank,  (1876)  92  U.  8. 
550. 


The  Federal  Goremment  Is  as  Bovereign  Within  Its  Sphere  as  the  States  are  within  theirs. 
True,  its  sphere  is  limited.  Certain  subjects  only  are  committed  to  it;  but 
its  power  over  those  subjects  is  as  full  and  complete  as  is  the  power  of  the 
states  over  the  subjects  to  which  their  sovereignty  extends. 

Kohl  r.  U.  S.,  (1876)  91  U.  S.  372. 


The  General  Qevemment,  Though  Limited  as  to  Its  Objects,  is  supreme  with  respect 
to  those  objects.  This  principle  is  a  part  of  the  Constitution;  and  if  there 
be  any  who  deny  its  necessity,  none  can  deny  its  authority.  To  this  supreme 
government  ample  powers  are  confided;  and  if  it  were  possible  to  doubt  the 
great  purposes  for  which  they  were  so  confided,  tho  people  of  the  United 
States  have  declared  that  they  are  given  "  in  order  to   form  a  more  per- 

282  Volume  VIII. 


YrMoibU. 


CONSTITUTION, 


YrMoibto. 


feet  union,  establish  justice,  insure  domestic  tranquillity,  provide  for  the  com- 
mon defence,  promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to 
themselves  and  their  posterity."  With  the  ample  powers  confided  to  this 
supreme  government,  for  these  interesting  purposes,  are  connected  many  express 
and  important  limitations  on  the  sovereignty  of  the  states,  which  are  made 
for  the  same  purposes.  The  powers  of  the  Union,  on  the  great  subjects  of  war, 
peace,  and  commerce,  and  on  many  others,  are  in  themselves  limitations  on  the 
sovereignty  of  the  states,  but  in  addition  to  these,  the  sovereignty  of  the  states 
is  surrendered  in  many  instances  where  the  surrender  can  only  operate  to  the 
benefit  of  the  people,  and  where,  perhaps,  no  other  power  is  conferred  on 
Congress  than  a  conservative  power  to  maintain  the  principles  established  in 
the  Constitution. 


Cofien  V,  Virginia,  (1821)  6  Wheat.  (U.  S.) 
381,  wherein  the  court,  per  Marshall,  C.  J., 
further  said:  "  That  the  United  States  form, 
for  many,  and  for  most  important  purposes, 
a  single  nation,  has  not  yet  been  denied.  In 
war,  we  are  one  people.  In  making  peace,  we 
are  one  people.  In  all  commercial  regula- 
tions we  are  one  and  the  same  people.  In 
many  other  respects  the  American  people 
are  one;  and  the  government  which  is  alone 
capable  of  controlling  and  managing  their 
interests  in  all  these  respects,  is  the  govern- 
ment of  the  Union.  It  is  their  government, 
and  in  that  character  they  have  no  other. 
America  has  chosen  to  be,  in  many  respects, 
and  to  many  purposes,  a  nation;  and  for  all 
these  purposes  her  government  is  complete; 
to  all  these  objects  it  is  competent.  The 
people  have  declared  that  in  the  exercise  of 
all  powers  given  for  these  objects  it  is  su- 
preme. It  can,  then,  in  effecting  these  ob- 
jects, legitimately  control  all  individuals  or 
governments  within  the  American  territory. 
The  Constitution  and  laws  of  a  state,  so  far 
as  they  are  repugnant  to  the  Constitution 


and  laws  of  the  United  States,  are  absolutely 
void.  These  states  are  constituent  parts  of 
the  United  States.  They  are  members  of  one 
great  empire  —  for  some  purposes  sovereign, 
for  some  purposes  subordinate." 

The  government  of  the  United  States,  then, 
though  limited  in  its  powers,  is  supreme; 
and  its  laws,  when  made  in  pursuance  of  the 
Constitution,  form  the  supreme  law  of  the 
land,  "anything  in  the  constitution  or  laws 
of  any  state  to  the  contrary  notwithstand- 
ing." M'CuUoch  V,  Maryland,  (1819)  4 
Wheat.  (U.  S.)  406. 

"  The  national  government,  though  supreme 
within  its  own  sphere,  is  one  of  limited  juris- 
diction and  specific  functions.  It  has  no 
faculties  but  such  as  the  Constitution  has 
given  it,  either  expressly  or  incidentally  by 
necessary  intendment.  Whenever  any  act 
done  under  its  authority  is  challenged,  the 
proper  sanction  must  be  found  in  its  ch'arter, 
or  the  act  is  ultra  vires  and  void."  Pacific 
Ins.  Co.  V.  Soule,  (1868)  7  Wall.  (U.  S.)  444. 


TlM  Satire  Strength  of  the  Vation  may  be  used  to  enforce  in  any  part  of  the  land 
the  full  and  free  exercise  of  all  national  powers  and  the  security  of  all 
rights  intrusted  by  the  Constitution  to  its  care.  The  strong  arm  of  the 
national  government  may  be  put  forth  to  brush  away  all  obstructions  to 
the  freedom  of  interstate  commerce  or  the  transportation  of  the  mails.  If  the 
emergency  arises,  the  army  of  the  nation,  and  all  its  militia,  are  at  the  service 
of  the  nation  to  compel  obedience  to  its  laws.  But  the  right  to  use  force  does 
not  exclude  the  right  of  appeal  to  the  courts  for  a  judicial  determination  and 
for  the  exercise  of  all  their  powers  of  prevention. 

In  re  Debs,   (1895)    158  U.  S.  ."582. 


IX.  EZPBE88  AVD IXPLIED  PowEBS  —  1.  In  General.  —  In  construing  the  Con- 
stitution of  the  United  States,  that  which  is  implied  is  as  much  a  part  of  the 
instrument  as  that  which  is  expressed.  This  principle,  in  its  application  to  the 
Constitution  of  the  United  States,  more  than  to  almost  any  other  writing,  is  a 

necessily,  by  reason  of  the  inherent  inability  to  put  into  words  all  derivative 
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powers  —  a  difficulty  which  the  instrument  itself  recognizes  by  conferring  on 
Congress  the  authority  to  pass  all  laws  necessary  and  proper  to  carry  into 
execution  the  powers  expressly  granted  and  all  other  powers  vested  in  the 
government  or  any  branch  of  it  by  the  Constitution. 


Ex  p.  Yarbrough,  (1884)   110  U.  S.  658. 

That  important  powers  not  enumerated, 
and  not  included  incidentally  in  any  one  of 
those  enumerated,  were  understood  by  the 
people  who  adopted  the  Constitution  to  have 
been  created  by  it,  is  shown  by  the  amend- 
ments. The  first  ten  of  these  were  suggested 
in  the  conventions  of  the  states,  and  pro- 
posed at  the  first  session  of  the  first  Con- 
gress, before  any  complaint  was  made  of  a 
disposition  to  assume  doubtful  powers.  The 
preamble  to  the  resolution  submitting  them 
for  adoption  recited  that  the  "  conventions  of 
a  number  of  the  states  had,  at  the  time  of 
their  adopting  the  Constitution,  expressed  a 
desire,  in  order  to  prevent  misconstruction  or 
abuse  of  its  powers,  that  further  declaratory 
and  restrictive  clauses  should  be  added." 
This  was  the  origin  of  the  amendments,  and 
they  are  significant.  They  tend  plainly  to 
show  that  in  the  judgment  of  those  who 
adopted  the  Constitution  there  were  powers 
created  by  it  neither  expressly  specified  nor 
deducible  from  any  one  specified  power,  or 
ancillary  to  it  alone,  but  which  grew  out  of 
the  aggregate  of  powers  conferred  upoA  the 
government,  or  out  of  the  sovereignty  in- 
stituted. Most  of  these  amendments  are  de- 
nials of  power  which  had  not  been  expressly 


granted,  and  which  cannot  be  said  to  have 
been  necessary  and  proper  for  carrying  into 
execution  any  other  powers.  Such,  for  ex- 
ample, is  the  prohibition  of  any  laws  respect- 
ing the  establishment  of  religion,  prohibiting 
the  free  exercise  thereof,  or  abridging  the 
freedom  of  speech  or  of  the  press.  Legal 
Tender  Cases,  (1870)  12  Wall.  (U.  S.)  535. 

Power  declared  necessary  to  execution  of 
express  power.  —  "  Whilst  we  hold  it  a  sound 
maxim  that  no  power  should  be  conceded  to 
the  federal  government  which  cannot  be  regu- 
larly and  legitimately  found  in  the  charter 
of  its  creation,  we  acknowledge  equally  the 
obligation  to  withhold  from  it  no  power  or 
attribute  which,  by  the  same  charter,  has 
been  declared  necessary  to  the  execution  of 
expressly  granted  powers,  and  to  the  fulfil- 
ment of  clear  and  well-defined  duties."  U.  S. 
17.  Marigold,  (1850)  9  How.  (U.  S.)  568. 

The  powers  of  Congress  are  limited  to  such 
matters  as  are  expressly  or  by  implication 
granted  to  it  by  the  national  Constitution,  that 
being  an  enabling  instrument,  while  the  con- 
stitutions of  the  states  are  limitations  upon 
the  power  of  the  legislatures  of  the  respective 
states.  U.  S.  i;.  Morris,  (1903)  125  Fed.  Rep. 
324. 


S.  Incidental  and  Auxiliary  Powers.  —  ^^  tt  is  generally,  if  not  universally, 
conceded  that  the  government  of  the  United  States  is  one  of  limited  powers, 
and  that  no  department  possesses  any  authority  not  granted  by  the  Constitu- 
tion. It  is  not  necessary,  however,  in  order  to  prove  the  existence  of  a  par- 
ticular authority,  to  show  a  particular  and  express  grant.  The  design  of  the 
Constitution  was  to  establish  a  government  competent  to  the  direction  and 
administration  of  the  affairs  of  a  great  nation,  and,  at  the  same  time,  to  mark, 
by  sufficiently  definite  lines,  the  sphere  of  its  operations.  To  this  end  it  was 
needful  only  to  make  express  grants  of  general  powers,  coupled  with  a  further 
grant  of  such  incidental  and  auxiliary  powers  as  might  be  required  for  the 
exercise  of  the  powers  expressly  granted.  These  powers  are  necessarily  exten- 
sive. It  has  been  found,  indeed,  in  the  practical  administration  of  the  govern- 
ment, that  a  very  large  part,  if  not  the  largest  part^  of  its  functions  have  been 
performed  in  the  exercise  of  powers  thus  implied." 

Hepburn  v,  Griswold,  (1869)   8  V^^all.  (U.  S.)  613. 


8.  Power  Existing  as  an  Aid  to  Express  Powers.  —  A  power  may  exist  as  an 
aid  to  the  execution  of  an  express  power,  or  an  aggregate  of  such  powers,  thou^ 
there  is  another  express  power  given  relating  in  part  to  the  same  subject  bat 
less  extensive. 


Legal  Tender  Cases,  (1870)  12  Wall.  (U.  S.)  636. 
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4.  Power  Inferred  from  an  Aggregate  of  Powers.  —  It  is  not  indispensable  to 
the  existence  of  any  power  claimed  for  the  federal  government  that  it  can  be 
found  specified  in  the  words  of  the  Constitution,  or  clearly  and  directly  trace- 
able to  some  one  of  the  specified  powers.  Its  existence  may  be  deduced  fairly 
from  more  than  one  of  the  substantive  powers  expressly  defined,  or  from  them 
all  combined.  It  is  allowable  to  group  together  any  number  of  them  and  infer 
from  them  all  that  the  power  claimed  has  been  conferred.  Such  a  treatment  of 
the  Constitution  is  recognized  by  its  own  provisions.  This  is  well  illustrated 
in  its  language  respecting  the  writ  of  habeas  corpus.  The  power  to  suspend  the 
privilege  of  that  writ  is  not  expressly  given,  nor  can  it  be  deduced  from  any 
one  of  the  particularized  grants  of  power.  Yet  it  is  provided  that  the  privileges 
of  the  writ  shall  not  be  suspended  except  in  certain  defined  contingencies. 
This  is  no  express  grant  of  power.  It  is  a  restriction.  But  it  shows  irresistibly 
that  somewhere  in  the  Constitution  power  to  suspend  the  privilege  of  the  writ 
was  granted,  either  by  some  one  or  more  of  the  specifications  of  power,  or  by 
them  all  combined. 


Legal  Tender  Cases,  (1870)  12  W^all.  (U.  S.) 
534,  in  which  case  the  court  further  said: 
"  Indeed  the  whole  history  of  the  government 
and  of  congressional  legislation  has  exhibited 
the  use  of  a  very  wide  discretion,  even  in 
times  of  peace  and  in  the  absence  of  any  try- 
ing emergency,  in  the  selection  of  the  neces- 
sary and  proper  means  to  carry  into  effect  the 
great  objects  for  which  the  government  was 
framed ;  and  this  discretion  has  generally  been 
unquestioned,  or,  if  questioned,  sanctioned  by 
this  court  This  is  true  not  only  when  an 
attempt  has  been  made  to  execute  a  single 
power  specifically  given,  but  equally  true 
when  the  means  adopted  have  been  appro- 
priate to  the  execution,  not  of  a  single  au- 
thority, but  of  all  the  powers  created  by  the 
Constitution.  Under  the  power  to  establish 
post-offices  and  post-roads  Congress  has  pro- 
vided for  carrying  the  mails,  punishing  theft 
of  letters  and  mail  robberies,  and  even  for 
transporting  the  mails  to  foreign  countries. 
Under  the  power  to  regulate  commerce,  pro- 
vision has  been  made  by  law  for  the  improve- 


ment of  harbors,  the  establishment  of  ob- 
servatories, the  erection  of  lighthouses, 
breakwaters,  and  buoys,  the  registry,  enrol- 
ment, and  construction  of  ships,  and  a  code 
has  been  enacted  for  the  government  of  sea- 
men. Under  the  same  power  and  other 
powers  over  the  revenue  and  the  currency  of 
the  country,  for  the  convenience  of  the  treas- 
ury and  internal  commerce,  a  corporation 
known  as  the  United  States  Bank  was  early 
created.  To  its  capital  the  government  sub- 
scribed one-fifth  of  its  stock.  But  the  cor- 
poration was  a  private  one,  doing  business 
for  its  own  profit.  Its  incorporation  was  a 
constitutional  exercise  of  congressional  power 
.  for  no  other  reason  than  that  it  was  deemed 
to  be  a  convenient  instrument  or  means  for 
accomplishing  one  or  more  of  the  ends  for 
which  the  government  was  established,  or, 
in  the  language  of  the  first  article,  already 
quoted,  'necessary  and  proper*  for  carrying 
into  execution  some  or  all  the  powers  vested 
in  the  government." 


6.  Statute  Incidentally  Extending  Beyond  Limitation  of  Power.  —  The  exercise 
of  the  admitted  power  of  Congress  conferred  by  the  Constitution  is  not  with 
held,  if  it  appears  or  can  be  shown  that  the  effect  and  operation  of  the  law  may 
incidentally  extend  beyond  the  limitation  of  the  power. 

South  Carolina  r.  Georgia,  (1876)   93  U.  S.  13. 

X.  SlBTBlBUTlOir  OF  POWSBS  AXOVG  DSPABTMEVTB.—  The  departments  of  the 
government  are  legislative,  executive,  and  judicial.  They  are  co-ordinate  in 
degree  to  the  extent  of  the  powers  del^ated  to  each  of  them.  Each,  in  the 
exercise  of  its  powers,  is  independent  of  the  other,  but  all,  rightfully  done  by 
either,  is  binding  upon  the  others.  The  Constitution  is  supreme  over  all  of 
them,  because  the  people  who  ratified  it  have  made  it  so;  consequently,  any- 
thing which  may  be  done  unauthorized  by  it  is  unlawful.     But  it  is  not  only 
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over  the  departments  of  the  government  that  the  Constitution  is  supreme.  It 
is  so,  to  the  extent  of  its  delegated  powers,  over  all  who  made  themselves  parties 
to  it,  states  as  well  as  persons,  within  those  concessions  of  sovereign  powers 
yielded  by  the  people  of  the  states,  when  they  accepted  the  Constitution  in 
their  conventions.  Nor  does  its  supremacy  end  there.  It  is  supreme  over  the 
people  of  the  United  States,  aggregately  and  in  their  separate  sovereignties, 
because  they  have  excluded  themselves  from  any  direct  or  immediate  agency 
in  making  amendments  to  it,  and  have  directed  that  amendments  should  be 
made  representatively  for  them,  by  the  Congress  of  the  United  States,  when 
two-thirds  of  both  houses  shall  propose  them,  or  where  the  legislatures  of  two- 
thirds  of  the  several  states  shall  call  a  convention  for  proposing  amendments, 
which  in  either  case  become  valid,  to  all  intents  and  purposes,  as  a  part  of 
the  Constitution,  when  ratified  by  the  legislatures  of  three-fourths  of  the 
several  states,  or  by  the  conventions  in  three-fourths  of  them,  as  one  or  the 
other  mode  of  ratification  may  be  proposed  by  Congress.  The  same  article 
declares  that  no  amendment  which  might  be  made  prior  to  the  year  1808 
should  in  any  manner  affect  the  first  and  fourth  clauses  in  the  ninth  section 
of  the  first  article,  and  that  no  state,  without  its  consent,  shall  be  deprived  of 
its  equal  suffrage  in  the  Senate;  the  first  being  a  temporary  disability  to 
amend,  and  the  other  two  permanent  and  unalterable  exceptions  to  the  power  of 
amendment 


Dodge  17.  Woolsey,  (1855)  18  How.  (U.  S.) 
347. 

"The  Coiutitutioii  is  the  fundamental  law 
of  the  United  States.  By  it  the  people  have 
creat^  a  government,  defined  its  powers,  pre- 
scribed their  limits,  distributed  them  among 
the  different  departments,  and  directed,  in 
general,  the  manner  of  their  exercise.  No 
department  of  the  government  has  any  other 
powers  than  those  Uius  delegated  to  it  by  the 


people.  All  the  legislative  power  granted  by 
the  Ck)nstitution  l^longs  to  Congress;  but  it 
has  no  legislative  power  which  is  not  thus 
granted.  And  the  same  observation  is  equally 
true  in  its  application  to  the  executive  and 
judicial  powers  granted  respectively  to  the 
President  and  the  courts.  All  these  powers 
differ  in  kind,  but  not  in  source  or  in  limita- 
tion. They  all  arise  from  the  Constitution, 
and  are  limited  by  its  terms."  Hepburn  v, 
Griswold,  (1869)  8  Wall.  (U.  S.)  611. 


It  If  Belierad  to  Be  One  of  tho  Ohiof  Xorita  of  the  Amerioan  Sjttoin  of  written  con- 
stitutional law,  that  all  the  powers  intrusted  to  government,  whether  state 
or  national,  are  divided  into  three  grand  departments,  the  executive,  the 
legislative,  and  the  judicial;  that  the  functions  appropriate  to  each  of  these 
branches  of  government  shall  be  vested  in  a  separate  body  of  public  servants, 
and  that  the  perfection  of  the  system  requires  that  the  lines  which  separate 
and  divide  these  departments  shall  be  broadly  and  clearly  defined.  It  is  also 
essential  to  the  successful  working  of  this  system  that  the  persons  intrusted 
with  power  in  any  one  of  these  branches  shall  not  be  permitted  to  encroach 
upon  the  powers  confided  to  the  others,  but  that  each  shall  by  the  law  of  its 
creation  be  limited  to  the  exercise  of  the  powers  appropriate  to  its  own  depart- 
ment and  no  other.  'To  these  general  propositions  there  are  in  the  Constitution 
of  the  United  States  some  important  exceptions.  One  of  these  is,  that  the 
President  is  so  far  made  a  part  of  the  legislative  power  that  his  assent  is 
required  to  the  enactment  of  all  statutes  and  resolutions  of  Congress.     This, 

however,  is  so  only  to  a  limited  extent,  for  a  bill  may  become  a  law  notwith* 
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standing  the  refusal  of  the  President  to  approve  it,  by  a  vote  of  two-thirds  oi 
each  house  of  Congress.  So,  also,  the  Senate  is  made  a  partaker  in  the  functions 
of  appointing  officers  and  making  treaties,  which  are  supposed  to  be  properly 
executive,  by  requiring  its  consent  to  the  appointment  of  such  officers  and  the 
ratification  of  treaties.  The  Senate  also  exercises  the  judicial  power  of  trying 
impeachments,  and  the  House  of  preferring  articles  of  impeachment.  In  the 
main,  however,  that  instrument,  the  model  on  which  are  constructed  the  funda- 
mental laws  of  the  states,  has  blocked  out  with  singular  precision,  and  in 
bold  lines,  in  its  three  primary  articles,  the  allotment  of  power  to  the  executive, 
the  legislative,  and  the  judicial  departments  of  the  government  It  also  remains 
true,  as  a  general  rule,  that  the  powers  confided  by  the  Constitution  to  one  of 
these  departments  cannot  be  exercised  by  another. 

Kilbourn  v,  Thompson,  (1880)   103  U.  S.  191. 

XI.  Capacity  to  Cohtbact. — A  bond  voluntarily  given  to  the  United  States, 
and  not  prescribed  by  law,  is  a  valid  instrument,  binding  upon  the  parties  in 
point  of  law.  The  United  States  have,  in  their  political  capacity,  a  right  to 
enter  into  a  contract,  or  to  take  a  bond  in  cases  not  previously  provided  for 
by  some  law.  It  is  an  incident  to  the  general  right  of  sovereignty;  and  the 
United  States,  being  a  body  politic,  may,  within  the  sphere  of  the  constitutional 
powers  confided  to  it,  and  through  the  instrumentality  of  the  proper  depart- 
ment to  which  those  powers  are  confided,  enter  into  contracts  not  prohibited 
by  law,  and  appropriate  to  the  just  exercise  of  those  powers. 

U.  S.  V.  Tingey,  (1831)  6  Pet.  (U.  S.)  127. 

Xn.  BouiTDABT  OF  Hatioital  AND  STATE  SovEBSiQVTT  — 1.  In  General.— 

In  the  complex  system  of  polity  which  prevails  in  this  country  the  powers  of 
government  may  be  divided  into  four  classes:  those  which  belong  exclusively 
to  the  states;  those  which  belong  exclusively  to  the  national  government; 
those  which  may  be  exercised  concurrently  and  independently  by  both;  those 
which  may  be  exercised  by  the  states,  but  only  until  Congress  shall  see  fit  to 
act  upon  the  subject  The  authority  of  the  state  then  retires  and  lies  in  abey- 
ance until  the  occasion  for  its  exercise  shall  recur. 


Ex  p.  McNiel,  (1871)  13  Wall.  (U.  S.)  240. 

Whenever  the  terms  in  which  a  power  is 
granted  to  Congress,  or  the  nature  of  the 
power,  required  that  it  should  be  exercised 
exclusively  by  Congress,  the  subject  is  as 
completely  taken  from  the  state  le^slatures 
as  if  they  had  been  expressly  forbidden  to  act 
on  it.  Sturges  v.  Crowninshield,  (1819)  4 
Wheat.  (U.  S.)  193. 

Federalist.  —  The  general  government  is 
not  to  be  charged  with  the  whole  power  of 
making  and  administering  laws.  Its  juris- 
diction is  limited  to  certain  enumerated  ob- 
jects, which  concern  all  the  members  of  the 


republic,  but  which  are  not  to  be  attained 
by  the  separate  provisions  of  any.  The  sub- 
ordinate governments,  which  can  extend  their 
care  to  all  those  other  objects  which  can  be 
separately  provided  for,  will  retain  their  due 
authority  and  activity.  Were  it  proposed  by 
the  plan  of  the  convention  to  abolish  the 
governments  of  the  particular  states,  its  ad- 
versaries would  have  some  ground  for  their 
objection;  though  it  would  not  be  difficult  to 
show  that  if  they  were  abolished  the  general 
government  would  be  compelled,  by  the  prin- 
ciple of  self-preservation,  to  reinstate  them 
in  their  proper  jurisdiction.  Madison,  in  The 
Federalist,  No.  XIV. 


2.  Separate  Sovereignties.  —  The  perpetuity  and  indissolubility  of  the  Union 
by  no  means  implies  the  loss  of  distinct  and  individual  existence,  or  of  the  right 
of  self-government  by  the  states.     Under  the  Articles  of  Confederation  each 
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state  retained  its  sovereignty^  freedom,  and  independence,  and  every  power, 
jurisdiction,  and  right  not  expressly  delegated  to  the  United  States.  Under 
the  Constitution,  though  the  powers  of  the  states  were  much  restricted,  still, 
all  powers  not  delegated  to  the  United  States,  nor  prohibited  to  the  states,  are 
reserved  to  the  states  respectively,  or  to  the  people.  Not  only,  therefore,  can 
there  be  no  loss  of  separate  and  independent  autonomy  to  the  states,  through 
their  union  under  the  Constitution,  but  it  may  be  not  unreasonably  said  that 
the  preservation  of  the  states,  and  the  maintenance  of  their  governments,  are 
as  much  within  the  design  and  care  of  the  Constitution  as  the  preservation  of 
the  Union  and  the  maintenance  of  the  national  government.  The  Constitu- 
tion, in  all  its  provisions,  looks  to  an  indestructible  Union,  composed  of  inde- 
structible states. 

people  all  powers  not  expressly  delegated  to 
the  national  government  are  reserved.  Lane 
County  V.  Oregon,  (1868)  7  Wall.  (U.  S.)  76. 


Texas  t?.  White,    (1868)    7  Wall.    (U.  S.) 
726. 


"  The  general  government,  and  the  states, 
although  both  exist  within  the  same  ter- 
ritorial limits,  are  separate  and  distinct  sov- 
ereignties, acting  separately  and  independ- 
ently of  each  other,  within  their  respective 
spheres.  The  former  in  its  appropriate 
sphere  is  supreme;  but  the  states  within  the 
limits  of  their  powers  not  granted,  or,  in  the 
language  of  the  Tenth  Amendment,  're- 
served,' are  as  independent  of  the  general 
government  as  that  government  within  its 
sphere  is  independent  of  the  states."  Col- 
lector i;.  Day,  (1870)  11  Wall.  (U.  S.)  124. 

"Within  the  sphere  allotted  to  them,  the 
co-ordinate  branches  of  the  general  govern- 
ment revolve,  unobstructed  by  any  legitimate 
exercise  of  power  by  the  state  governments. 
The  powers  exclusively  given  to  the  federal 
government  are  limitations  upon  the  state 
authorities.  But,  with  the  exception  of  these 
limitations,  the  states  are  supreme;  and  their 
sovereignty  can  be  no  more  invaded  by  the 
action  of  the  general  government  than  the 
action  of  the  state  governments  ran  arrest  or 
obstruct  the  course  of  the  national  power." 
Worcester  v.  Georgia,  (1832)  6  Pet.  (U.  S.) 
670. 

Both  the  states  and  the  United  States  ex- 
isted before  the  Constitution.  The  people, 
through  that  instrument,  established  a  more 
perfect  union  by  substituting  a  national  gov- 
ernment, acting,  with  ample  power,  directly 
upon  the  citizens,  instead  of  the  Confederate 
government,  which  acted,  with  powers  greatly 
restricted,  only  upon  the  states.  But  in  many 
articles  of  the  Constitution  the  necessary  ex- 
istence of  the  states,  and,  within  their  proper 
spheres,  the  independent  authority  of  the 
states,  is  distinctly  recognized.  To  them 
nearly  the  whole  charge  of  interior  regulation 
is  committed  or  left;   to  them  and  to  the 


The  people  of  the  United  States  resident 
within  any  state  are  subject  to  two  govern- 
ments, one  state  and  the  other  national;  but 
there  need  be  no  conflict  between  the  two. 
The  powers  which  one  possesses,  the  other 
does  not.  They  are  established  for  different 
purposes,  and  have  separate  jurisdictions. 
Together  they  make  one  whole,  and  furnish 
the  people  of  the  United  States  with  a  com- 
plete government,  ample  for  the  protection  of 
all  their  rights  at  home  and  abroad.  U.  S. 
V.  Cruikshank,  (1876)  92  U.  S.  660. 

Federalist.  —  The  result  of  these  observa- 
tions to  an  intelligent  mind  must  be  clearly 
this,  that  if  it  be  possible  at  any  rate  to  con- 
struct a  federal  government  capable  of  regu- 
lating the  common  concerns  and  preserving 
the  general  tranquillity,  it  must  be  founded, 
as  to  the  objects  committed  to  its  care,  upon 
the  reverse  of  the  principle  contended  for  by 
the  opponents  of  the  proposed  Constitution. 
It  must  carry  its  agency  to  the  persons  of 
the  citizens.  It  must  stand  in  need  of  no 
intermediate  legislations,  but  must  itself  be 
empowered  to  employ  the  arm  of  the  ordi- 
nary magistrate  to  execute  Its  own  resolu- 
tions. The  majesty  of  the  national  authority 
must  be  manifested  through  the  medium  of 
the  courts  of  justice.  The  government  of  the 
Union,  like  that  of  each  state,  must  be  able 
to  address  itself  immediately  to  the  hopes  and 
fears  of  individuals,  and  to  attract  to  its  sup- 
port those  passions  which  have  the  strongest 
influence  upon  the  human  heart.  It  must,  in 
short,  possess  all  the  means,  and  have  a  right 
to  resort  to  all  the  methods,  of  executing  the 
powers  with  which  it  is  intrusted  that  are 
possessed  and  exercised  by  the  governments 
of  the  particular  states.  Hamilton,  in  The 
Federalist,  No.  XVI. 


3.  Eelation  to  Foreign  Conntries.  —  While  under  our  Constitution  and  form 

of  government  the  great  mass  of  local  matters  is  controlled  by  local  authorities, 

the  United  States,  in  their  relation  to  foreign  countries  and  their  subjects  or 

citizens,  are  one  nation,  invested  with  powers  which  belong  to  independent 

nations,  the  exercise  of  which  can  be  invoked  for  the  maintenance  of  its  absolute 
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independence  and  security  throughout  its  entire  territory.  The  powers  to 
declare  war,  make  treaties,  suppress  insurrection,  repel  invasion,  regulate 
foreign  commerce,  secure  republican  governments  to  the  states,  and  admit 
subjects  of  other  nations  to  citizenship,  are  all  sovereign  powers,  restricted  in 
their  exercise  only  by  the  Constitution  itself  and  considerations  of  public  policy 
and  justice  which  control,  more  or  less,  the  conduct  of  all  civilized  nations. 

Chinese  Exclueion  Case,  (1889)   130  U.  S.  604,  affirming  In  re  Chae  Chan  Ping,  (1888) 
30  Fed.  Rep.  431. 

4.  Pow«n  Hot  Orantod  Sosorvod  to  the  States.  —  It  is  a  familiar  rule  of  con- 
struction of  the  Constitution  of  the  Union  that  the  sovereign  powers  vested  in 
the  state  governments  by  their  respective  constitutions  remained  unaltered  and 
unimpaired,  except  so  far  as  they  were  granted  to  the  government  of  the  United 
States.  That  the  intention  of  the  framers  of  the  Constitution  in  this  respect 
might  not  be  misunderstood,  this  rule  of  interpretation  is  expressly  declared 
in  the  tenth  article  of  the  amendments,  namely:  "The  powers  not  delegated 
to  the  United  States  are  reserved  to  the  states  respectively,  or  to  the  people." 
The  government  of  the  United  States,  therefore,  can  claim  no  powers  which 
are  not  granted  to  it  by  the  Constitution,  and  the  powers  actually  granted  must 
be  such  as  are  expressly  given,  or  given  by  necessary  implication. 

Collector  17.  Day,  (1870)  11  Wall.  (U.  S.)   124. 

6.  Bemoval  of  Causes  from  State  Courts.  —  The  argument  that  it  is  an  invasion 
of  the  sovereignty  of  a  state  to  withdraw  from  its  courts  into  the  courts  of  the 
general  government  the  trial  of  prosecutions  for  alleged  offenses  against  the 
criminal  laws  of  a  state,  even  though  the  defense  presents  a  case  arising  out 
of  an  Act  of  Congress,  ignores  entirely  the  dual  character  of  our  government. 
It  assumes  that  the  states  are  completely  and  in  all  respects  sovereign.  But 
when  the  national  government  was  formed,  some  of  the  attributes  of  state 
sovereignty  were  partially,  and  others  wholly,  surrendered  and  vested  in  the 
United  States.  Over  the  subjects  thus  surrendered  the  sovereignty  of  the 
states  ceased  to  extend.  Before  the  adoption  of  the  Constitution,  each  state 
had  complete  and  exclusive  authority  to  administer  by  its  courts  all  the  law, 
civil  and  criminal,  which  existed  within  its  borders.  Its  judicial  power  ex- 
tended over  every  legal  question  that  could  arise.  But  when  the  Constitution 
was  adopted,  a  portion  of  that  judicial  power  became  vested  in  the  new  govern- 
ment created,  and  so  far  as  thus  vested  it  was  withdrawn  from  the  sovereignty 
of  the  state.  Now  the  execution  and  enforcement  of  the  laws  of  the  United 
States,  and  the  judicial  determination  of  the  questions  arising  under  them, 
are  confided  to  another  sovereign,  and  to  that  extent  the  sovereignty  of  the 
state  is  restricted.  The  removal  of  cases  arising  under  those  laws,  from  state 
into  federal  courts,  is,  therefore,  no  invasion  of  state  domain.  On  the  con- 
trary, a  denial  of  the  right  of  the  general  government  to  remove  them,  to  take 
charge  of  and  try  any  case  arising  under  the  Constitution  or  laws  of  the 
United  States,  is  a  denial  of  the  conceded  sovereignty  of  that  government  over 
t  sijibject  expressly  committed  to  it. 

Tenneeeee  v,  Davia,  (1879)  100  U.  &.  266.    See  also  under  Art.  III.,  sec.  2. 
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ARTICLE  U  SECTION   1. 

^'All  legidativtt  powers  herein  granted  shall  be  vested  in  a  Congress  of  the 
United  States,  which  shall  consist  of  a  Senate  and  House  of  Sepresentatives.'' 


I.  Delegation  of  Legislative  Power,  290. 

1.  In  General y  290. 

2.  Creation  of  Territorial  Legislatures ^  290. 

3.  To  Interstate  Commerce  Commission^  291. 

4.  Subjects  Delegated  by  Acts  of  Congress^  291. 

a.  Regulations  Making  Acts  Criminal^  291. 

b.  To  Find  Facts  to  Determine  Operation  of  Tariff  Reciprocity  Pro- 

visions ^  291. 

c.  To  Establish  Uniform  Standards  of  Quality  of  Imports^  292. 

d.  Regulations  Prohibiting  Importation  of  Spirits  into  Alaska^  292. 
€,  Regulations  to  Protect  Improvements  in  Navigable  Rivers ^  293. 

/.    To  Determine  Whether  a  Bridge  Is  or  Wtll  Be  an  Obstruction  to 

Navigation^  293. 
g.  Regulations  for  Protection  of  Timber  on  Public  Lands  ^  204. 
h.    To  Prescribe  Limits  of  Discharge  of  Refuse  on  Tidal  Waters^  295. 
/.  Enabling  People  of  a  Territory  to  Provide  for  Transfer  of  Causes 

on  Admission  cu  a  St  ate  ^  295. 
/    To  Prescribe  Marks  on  Packages  of  Oleomargarine^  295. 
k.  Regulations  for  Enrolling  Militia^  296. 

5.  judicial  Notice  of  Regulations  Having  the  Force  of  Law^  296. 

II.  Power  to  Pass  Retrospective  Statutes,  296. 

L  Delsoatioh  of  Leoislatiys  Powsb  —  1.  In  General.  —  Congress  cannot 
delegate  to  the  courts  or  to  any  other  tribunals  the  powers  which  are  strictly 
and  exclusively  legislative,  but  Congress  may  delegate  to  others  powers  which 
the  legislature  may  rightfully  exercise. 


Waymon  v.  Southard,  (1825)  10  Wheat. 
(U.  S.)  42. 

Congress  cannot  delegate  its  power  to  make 
a  law,  but  it  can  make  a  law  to  delegate  a 
power  to  an  administrative  officer  to  deter- 
mine a  fact  or  condition  of  affairs  in  regard 
to  which  the  law  makes  its  own  action  de- 
pend. Dastervignes  v,  U.  S.,  (C.  C.  A.  1903) 
122  Fed.  Rep.  30. 

Subject  to  the  limited  power  of  legislation 
which  by  immemorial  usage  may  be  delegated 
to  the  municipal  bodies  within  its  control, 
and  subject  likewise  to  the  peculiar  and  ex- 
ceptional delegation  of  legislative  authority 
which  Congress  may  make  to  the  territorial 
legislatures  of  the  territories  of  the  United 
suites,  it  is  a  fundamental  principle  of  our 
jurisprudence  that  the  legislative  power  may 
not  be  delegated.  And  it  is  equally  a  funda- 
mental dogma  of  our  law  that  no  more  in  the 
domain  of  the  criminal  or  penal  branch  of  ju- 


risprudence than  in  any  other  branch  of  it  can 
there  be  a  valid  delegation  of  legisUtive 
authority.  Indeed,  the  requirement  is  prob- 
ably more  rigid  in  criminal  than  in  dvil  mat- 
ters that  legislation  of  the  character  of  penal 
enactment  should  emanate  directly  from  the 
ordinary  organ  of  supreme  legislative  power 
in  the  state.  Prather  v.  U.  S.,  (1896)  9  App. 
Cas.  (D.  C.)  88. 

Delegating  powers  not  strictly  legisUtift. 
—  The  sovereign  power  to  make  national  laws 
is  vested  in  Congress,  and  it  is  a  settled 
maxim  in  constitutional  law  that  this  power 
cannot  be  delegated.  This  rule,  however,  ap- 
plies only  to  powers  which  are  strictly  and 
exclusively  legislative,  and  there  is  a  wide 
range  of  subjects  which  may  be  regulated  by 
direct  legislation,  and  for  which  general  pro- 
vision may  be  made  and  power  given  to  those 
who  are  to  act  under  such  general  provisions 
to  fill  up  the  details.  U.  S.  v.  Ormsbee,  (1S96) 
74  Fed.  Rep.  209. 


2.  Creation  of  Territorial  Legislatures.  —  While  Congress  may  not  delegate  its 

general  powers  of  legislation  on  subjects  affecting  the  whole  people,  it  may,  in 
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respect  to  any  distinct  district  or  territory  outside  of  all  the  states,  and  there- 
fore within  its  absolute  control,  create  a  legal  legislative  body  and  invest  it 
with  legal  legislative  powers. 

McCornick  v,  Westeni  Union  Tel.  Co.,  (C.  C.  A.  1897)  79  Fed.  Rep.  461. 

3.  To  Interitate  Commeroe  Commission.  —  The  interstate  commerce  commis- 
sion is  not  invested,  and  cannot  be  invested  under  the  Constitution,  with 
legislative  power. 

Interstate  Commerce  Commission  v.  Cindn-       etc.,  R.  Co.  v.  Interstate  Commeroe  Commis- 
nati,  etc,  R.  Co.,   (1896)   76  Fed.  Rep.  183,       sion,  (1896)  162  U.  S.  197. 
o/flrffi€<(  (1897)  167  U.  S.  479.    See  also  Texas, 

4.  Subjects  Delegated  by  Acts  of  Congress — a.  Rboulations  Making  Acts 
Cbiminai,.  —  Regulations  prescribed  by  the  President  and  by  the  heads  of 
departments^  under  authority  granted  by  Congress,  may  be  regulations  pre- 
scribed by  law,  so  as  lawfully  to  support  acts  done  under  them  and  in  accord- 
ance with  them,  and  may  thus  have,  in  a  proper  sense,  the  force  of  law;  but 
it  does  not  follow  that  a  thing  required  by  them  is  a  thing  so  required  by  law 
as  to  make  the  neglect  to  do  the  thing  a  criminal  offense  in  a  citizen,  where  a 
statute  does  not  distinctly  make  the  neglect  in  question  a  criminal  offense. 

U.  8. 17.  Eaton,  (1892)   144  U.  S.  688. 

■ 

Tlia  Aet  «r  Jue  4,  ists,  provides  that  '^  Every  person  who  unlawfully  cuts, 
or  aids  or  is  employed  in  unlawfully  cutting,  or  wantonly  destroys  or 
procures  to  be  wantonly  destroyed,  any  timber  standing  upon  the  land  of  the 
United  States  which,  in  pursuance  of  law,  may  be  reserved  or  purchased  for 
military  or  other  purposes,  or  upon  any  Indian  reservation,  or  lands  belonging 
to  or  occupied  by  any  tribe  of  Indians  under  authority  of  the  United  States, 
shall  pay  a  fine  of  not  more  than  five  hundred  dollars  or  be  imprisoned  not 
more  than  twelve  months,  or  both,  in  the  discretion  of  the  courts"  Congress 
cannot  delegate  its  legislative  power  so  as  to  authorize  an  administrative 
ofScer,  by  the  adoption  of  regulations,  to  create  an  offense  and  prescribe  its 
punishment^  but  this  statute  proclaims  a  punishment  for  the  offense  which  in 
general  terms  is  defined  by  law,  the  regulation  dealing  only  with  the  matter 
of  detail  and  administration  necessary  to  carry  into  effect  the  object  of  the 
law. 

Forest  Reservations  —  Statutory  Construe-      retary  of  the  interior  for  the  protection  of 
tion,  (1898)  22  Op.  Atty.-Qen.  266.  forest  reservations,  is,  in  substance  and  effect. 

An  Act  of  Congress,  so  far  as  it  declares      J^fftToffi^s^  *Tfi  *«  ^^rJ^^^'^n'J^^^^ 
to  be  a  crime  any  violation  of  the  rules  and       t^t^'^L    p^  iiu  Blasingame,  (1900) 

regulations  thereafter  to  be  made  by  the  sec-       i*'*  'ea.  Kep.  w>4. 

6.  To  Find  Facts  to  Dbtebmine  Opebatiow  of  Tariff  Rbcipeooity 
Pbovibiowb.  —  Congress  cannot  delegate  its  legislative  power  to  the  President 
An  Act  of  Congress,  passed  for  the  purpose  of  securing  the  reciprocal  trade 
with  countries  producing  and  exporting  sugar,  molasses,  coffee,  tea,  and  hides, 
in  which  Congress  determines  that  its  provisions  permitting  the  free  introduc- 
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tion  of  such  articles  should  be  suspended  as  to  any  country  producing  and 
exporting  them  that  imposed  exactions  and  duties  on  the  agricultural  and 
other  products  of  the  United  States  which  the  President  deemed  reciprocally 
unequal  and  unreasonable,  was  held  to  be  valid.  "  Nothing  involving  the 
expediency  or  the  just  operation  of  such  legislation  was  left  to  the  determination 
of  the  President  The  words,  '  he  may  deem,'  in  the  third  section,  of  course 
implied  that  the  President  would  examine  the  commercial  regulations  of  other 
countries  producing  and  exporting  sugar,  molasses,  coffee,  tea,  and  hides,  and 
form  a  judgment  as  to  whether  they  were  reciprocally  equal  and  reasonable, 
or  the  contrary,  in  their  effect  upon  American  products.  But  when  he  ascer- 
tained the  fact  that  duties  and  exactions,  reciprocally  unequal  and  unreasonable, 
were  imposed  upon  the  agricultural  or  other  products  of  the  United  States  by 
a  country  producing  and  exporting  sugar,  molasses,  coffee,  tea,  or  hides,  it 
became  his  duty  to  issue  a  proclamation  declaring  the  suspension,  as  to  that 
countrfT'^hich  Congress  had  determined  should  occur.  He  had  no  discretion 
in  the  premises  except  in  respect  to  the  duration  of  the  suspension  so  ordered." 

Field  17.  Clark,  (1892)  143  U.  S.  692,  affirming  In  re  Stembach,  (1890)  44  Fed.  Rep.  413. 

c.  To  Establish  Unifoem  Standards  of  Quality  of  Imposts.  —  A 
statute  expressing  the  purpose  to  exclude  the  lowest  grades  of  .tea,  whether 
demonstrably  inferior  in  purity,  or  unfit  for  consumption,  or  presumably  so 
because  of  their  inferior  quality,  and  authorizing  the  Secretary  of  the  Treasury 
to  adopt  uniform  standards  to  effectuate  the  legislative  policy,  is  not  invalid 
as  an  unauthorized  delegation  of  legislative  power. 

Buttfleld  r.  Stranahan,  (1904)  192  U.  S.  493.  See  also  Buttfield  V,  BidweU,  (1899)  94  Fed. 
Rep.  126,  affirmed  (C.  C.  A.  1899)   96  Fed.  Rep.  328. 

In  Proriding  in  the  Aet  of  Mareh  8,  1897,  that  the  secretary  of  the  treasury  should 
establish  uniform  standards  of  purity,  quality,  and  fitness  for  consumption 
of  all  kinds  of  imported  teas.  Congress  did  not  delegate  to  that  officer  any 
of  its  legislative  power.  This  was  simply  one  of  the  means  devised  by 
Congress  for  carrying  out  its  expressed  will  that  no  impure  or  adulterated 
teas  should  be  admitted  into  the  United  States;  and  the  power  to  establish 
such  uniform  standards,  being  one  calling  for  the  exercise  of  judgment  and 
discretion  in  the  consideration  of  facts  relating  to  the  qualities  of  different 
kinds  of  teas  and  the  manner  of  their  adulteration,  was  one  which  might 
properly  be  conferred  on  that  officer. 

Sang  Lung  v.  Jackson,    (1898)   85  Fed.  Rep.  506. 

d.  Regulations  Prohibiting  Importation  of  Spirits  into  Alaska.  — 
Congress  has  power  to  authorize  the  President  to  make  a  regulation  prohibiting 
the  importation  of  pure  spirits  into  the  district  of  Alaska,  under  such  penalties 
as  Congress  may  have  prescribed.  It  was  simply  authorizing  the  President  to 
determine  and  declare  when  and  how  far  the  statute  should  go  into  effect 

The  Louisa  Simpson,  (1871)  8  Sawy.  (U.  S.)  57,  15  Fed,  Cas.  No.  8,533. 
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e.  Rboulationb  to  Protect  Impboybmbi^tb  in  Navigable  Rivebs.  — 
l6«kl«B  5  «r  tht  A0t  of  Avgwt  11,  IMS,  authorizing  the  secretary  of  war  to  make 
such  rules  and  regulations  as  might  be  necessary  to  protect  the  improvements 
then  being  made  on  the  South  Pass  of  the  Mississippi  river,  and  to  prevent  any 
obstructions  in  said  pass  or  injury  to  the  work  then  being  done  by  the  govern- 
ment upon  the  improvements  being  made,  and  providing  further  that  any  viola- 
tion of  the  rules  and  regulations  so  made  should  constitute  a  misdemeanor 
against  the  United  States,  is  not  invalid  as  delegating  legislative  powers  to  the 
secretary  of  war.  If  the  law  empowered  the  secretary  of  war,  by  rule  or 
regulation,  to  make  a  certain  act  criminal,  and  punishable  as  such,  then  this 
prosecution  would  not  be  maintainable;  but  it  is  not  the  rule  and  regulation 
which  declares  the  violation  thereof  a  crime,  and  punishable.  All  that  the 
secretary  is  authorized  to  do  is  to  make  the  rule  and  regulation. 

U.  S.  V,  Breen,   (1889)  40  Fed.  Rep.  403. 

SooUon  4  of  tlio  Aet  of  Aogut  18,  1894,  providing :  '^  That  it  shall  be  the  duty 
of  the  secretary  of  war  to  prescribe  such  rules  and  regulations  for  the  use, 
administration,  and  navigation  of  any  or  all  canals  and  similar  works  of  navi- 
gation that  now  are  or  that  hereafter  may  be  owned,  operated,  or  maintained 
by  the  United  States  as  in  his  judgment  the  public  necessity  may  require; 
such  rules  and  regulations  shall  be  posted  in  conspicuous  and  appropriate 
places  for  the  information  of  the  public ;  and  every  person  and  every  corpora- 
tion which  shall  knowingly  and  wilfully  violate  such  rules  and  regulations 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  in  any 
district  court  of  the  United  States  within  whose  territorial  jurisdiction  such 
offense  may  have  been  committed,  shall  be  punished  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  (in  case  of  a  natural  person)  not 
exceeding  six  months,  in  the  discretion  of  the  court,"  is  not  unconstitutional 
as  a  delegation  of  legislative  power,  and  regulations  adopted  and  promulgated 
thereunder  have  the  force  and  effect  of  law. 

U.  S.  V.  Ormsbee,  (1896)   74  Fed.  Rep.  208. 

/.  To  Detbbminb  Whetheb  a  Bbidob  Is  ob  Will  Be  an  Obstbuotion 
TO  Navigation.  —  An  Act  of  Congress  authorizing  the  erection  of  a  bridge 
is  not  invalid  for  providing  "  That  the  secretary  of  war  is  hereby  authorized 
and  directed,  upon  receiving  said  plan  and  map  and  other  information,  and 
upon  being  satisfied  that  a  bridge  built  on  such  a  plan  and  at  said  locality 
will  conform  to  the  prescribed  conditions  of  this  Act,  not  to  obstruct,  impair, 
or  injuriously  modify  the  navigation  of  said  river,  to  notify  the  said  company 
that  he  approves  the  same ;  and  upon  receiving  such  notification  the  said  com- 
pany may  proceed  to  the  erection  of  said  bridge,  conforming  strictly  to  the 
approved  plan  and  location." 

Miller  «.  New  York,  (1883)  109  U.  8.  393,  in  what  should  or  should  not  be  deemed  an  ob- 

which  case  the  court  said:     "By  submitting  stniction  to  the  navigation  of  the  river.     It 

the  matter  to  the  secretary,  Congress  did  not  simply  declared  that,  upon  a  certain  fact  being 

abdicate  any  of  its  authority  \jq  determine  established,  the  bridge  should  be  deemed  a 
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lawful  structure,  and  employed  the  secretary 
of  war  as  an  agent  to  ascertain  that  fact. 
Having  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states,  and 
navigation  being  a  branch  of  that  commerce, 
it  has  the  control  of  all  navigable  waters 
between  the  states,  or  connecting  with  the 
ocean,  so  as  to  preserve  and  protect  their 
free  navigation.  Its  power,  therefore,  to  de- 
termine what  shall  not  be  deemed,  so  far  as 
that  commerce  is  concerned,  an  obstruction, 
is  necessarily  paramount  and  conclusive.  It 
may  in  direct  terms  declare  absolutely,  or  op 
conditions,  that  a  bridge  of  a  particular 
height  shall  not  be  deemed  such  an  obstruc- 
tion, and,  in  the  latter  case,  make  its  declara- 
tions take  effect  when  those  conditions  are 
complied  with.  The  Act  in  question,  in  re- 
quiring the  approval  of  the  secretary  before 
the  construction  of  the  bridge  was  permitted, 
was  not  essentially  different  from  a  great 
mass  of  legislation  directing  certain  measures 
to  be  taken  upon  the  happening  of  particular 
contingencies  or  the  ascertainment  of  par- 


ticular information.  The  execution  of  a  vast 
number  of  measures  authorized  by  Congress, 
and  carried  out  under  the  direction  of  heads 
of  departments,  would  be  defeated  if  such 
were  not  the  case.  The  efficiency  of  an  Act 
as  a  declaration  of  legislative  will  must,  of 
course,  come  from  Congress,  but  the  ascer- 
tainment of  the  contingency  upon  which  the 
Act  shall  take  effect  may  be  left  to  such 
agencies  as  it  may  designate.' 


n 


Congress,  in  the  exercise  of  its  power  to 
regulate  commerce  and  navigation,  can  it- 
self approve  the  plan  of  a  bridge  to  be  built 
across  navigable  waters,  and  it  can  prescribe 
a  mode  in  which  it  can  be  done.  Hence  it  is 
competent  for  it  to  devolve  upon  the  secre- 
tary of  war  the  power  to  approve  or  prescribe 
the  plan  for  the  construction  of  such  a  bridge. 
By  so  doing  it  does  not  abdicate  its  power, 
but  provides  an  agency  for  the  complete  and 

Sractical   exercise   of  its   power.    People   r. 
:eUy,  (1879)  76  N.  Y.  482. 


To  Dedan  a  Bridgo  aa  Obttmetloa  to  ViTigation.  —  An  Act  of  Congress  which 
does  not  delegate  to  the  secretary  of  war  all  the  power  of  Congress  in  regard 
to  the  construction  of  bridges  over  navigable  waters^  and  to  declare  where 
bridges  shall  be  built>  but  delegates  the  power  only  to  determine  whether 
an  existing  bridge  is  an  unreasonable  obstruction  to  navigation,  and  to  direct 
the  manner  in  which  the  injury  can  be  obviated,  is  not  invalid  as  a  delegation 
of  l^slative  power  to  an  administrative  officer. 


E.  A.  Chatfleld  Co.  v.  New  Haven,  (1901) 
110  Fed.  Rep.  793. 

It  is  not  an  unconstitutional  delegation  of 
the  legislative  functions  for  (Hongress  to  in- 
trust to  the  secretary  of  war  the  power  to 
declare  what  is  an  unreasonable  obstruction 
of  navigation.  Navigable  Waters,  (1896)  21 
Op.  Atty.-Gen.  430. 

The  Act  of  Sept.  19,  1890,  amending  the 
Act  of  Aug.  XI,  x888,  providing  that  whenever 
the  secretary  of  war  has  go^  reason  to  be- 
lieve that  a  bridge  is  an  unreasonable  ob- 
struction to  navigation  he  is  to  give  notice  to 
the  parties  owning  or  controlling  the  same  — 
after  first  giving  them  reasonable  opportunity 
to  be  heard  —  to  make  such  alterations  as 


he  may  specify,  and,  upon  their  failure  or 
refusal  to  make  the  same  within  a  reasonable 
time,  they  are  deemed  guilty  of  a  misde- 
meanor, and  the  secretary  may  direct  the 
institution  of  criminal  proceedings,  is  not 
void  as  conferring  on  the  secretary  of  war 
authority  to  determine  matters  that  are  legis- 
lative in  their  nature.  U.  S.  v.  Rider,  (1892) 
60  Fed.  Rep.  408,  rwer^td  on  other  grounds. 
Rider  v.  U.  S.,  (1900)  178  U.  S.  261. 

CongroM  cannot  delegate  to  the  secretary 
of  war  the  power  to  determine  whether  a 
bridge  lawfully  constructed  is  so  much  of  an 
obstruction  to  navigation  that  the  public  in- 
terests require  it  to  be  remodeled  or  wholly 
removed.  U.  S.  .v.  Keokuk,  etc.,  Bridge  Co., 
(1891)  46  Fed.  Rep.  181. 


g.  Bbgulationb  for  Protection  of  Timber  on  Public  Lands.  —  An 
Act  of  Congress  authorizing  the  secretary  of  the  interior  to  "  make  such  rules 
and  regulations  and  establish  such  service  as  will  insure  the  objects  of  such 
reservations^  namely,  to  regulate  their  occupancy  and  use  and  to  preserve  the 
forests  thereon  from  destruction/'  was  held  not  to  be  invalid  as  a  delegation 
of  legislative  power  to  an  executive  officer. 

sons  hona,  fide  residents  of  *  *  *  Mon- 
tana, •  •  •  ahall  be,  and  are  hereby, 
authorized  and  permitted  to  fell  and  remove, 
for  building,  agricultural,  mining,  or  other 
domestic  purposes,  any  timber  or  other  trees 
growing  or  being  on  the  public  lands,  said 
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Dastervignes  v,  U.  a,  (C.  0.  A.  1903)  122 
Fed.  Rep.  30,  alHrming  (1902)  118  Fed.  Rep. 
199. 

An  Act  of  Congress  providing  "That  all 
dticens  of  the  United  States  and  other  per- 
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lands    being    mineral,    *    *    *    subject    to  ing  upon  such  lands,  and  for  other  purposes/' 

such  rules  and  regulations  as  the  secretary  of  is  not  invalid  as  delegating  to  the  secretary 

the  interior  may  prescribe  for  the  protection  of  the  interior  legislative  powers.     U.  S.  r. 

of  the  timber  and  of  the  undergrowth  grow-  Williams,  (1887)  6  Mont.  392. 

fc.  To  Pbescbibe  Limits  of  Disohaboe  of  Refuse  on  Tidal  Waters.  — 
An  Act  of  Congress  prohibiting  the  deposit  of  refuse,  dirt,  ashes,  cinders,  mud, 
sand,  dredgings,  sludge,  acid,  or  any  other  matter  of  any  kind,  other  than  that 
flowing  from  streets,  sewers,  and  passing  therefrom  in  a  liquid  state,  in  the 
tidal  waters  of  the  harbor  of  New  York,  or  its  adjacent  or  tributary  waters, 
or  in  those  of  Long  Island  Sound,  within  the  limits  which  shall  be  prescribed 
by  the  supervisor  of  the  harbor,  requiring  persons  proposing  "  to  take  or  tow 
such  forbidden  matter  to  the  place  of  deposit  to  apply  for  and  obtain  from  the 
supervisors  of  the  harbor  appointed  hereunder  a  permit  defining  the  precise 
limits  within  which  the  discharge  of  such  scows  or  boats  may  be  made,"  and 
declaring  any  deviation  from  such  dumping  or  discharging  place  specified  in 
such  permit  to  be  a  misdemeanor,  is  not  invalid  as  a  delegation  of  legislative 
power  to  the  supervisor.  Congress  did  not  thereby  delegate  to  the  supervisor 
any  of  its  power  "  to  regulate  commerce,"  and  the  included  control  of  the 
navigable  waters  of  the  United  States.  The  supervisor  is  not  authorized  to 
declare  that  dumping  refuse  of  various  kinds  is  obstructive  or  injurious  to 
navigation,  and  punishable.  He  is  merely  directed  to  overlook  the  detailed 
operation  of  such  dumping,  to  the  end  that  the  deposit  shall  not  be  hurtful  to 
navigation. 

U.  8.  «.  Romard,  (1898)  89  Fed.  Rep.  156. 

i.  Ekabunq  People  of  a  Teemtoby  to  Peovide  fob  Tranbfeb  of 
Causes  on  Admission  as  a  State.  —  The  provision  in  the  Act  of  Congress 
enabling  the  people  of  Utah  to  form  a  constitution  and  state  government,  em- 
powering the  convention  provided  for  to  provide  by  ordinance  "  for  the  trans- 
fer of  actions,  cases,  and  proceedings,  and  such  matters  pending  in  the  Supremo 
or  District  Courts  of  the  territory  of  Utah,  at  the  time  of  the  admission  of  the 
said  state  into  the  Union,  to  such  courts  as  shall  be  established  under  the 
constitution  to  be  thus  formed,  or  to  the  Circuit  or  District  Court  of  the  United 
States  for  the  district  of  Utah,  and  no  indictment,  action,  or  proceeding  shall 
abate  by  reason  of  any  change  in  the  courts,  but  shall  be  proceeded  with  in 
the  state  or  United  States  courts,  according  to  the  laws  thereof  respectively," 
was  a  valid  delegation  of  legislative  power. 

McComick  v.  Western  Union  Tel.  Co.,  (C.  C.  A.  1897)  79  Fed.  Rep.  460. 

y.  To  Pbescbibe  Mabks  on  Packages  of  Oleomabgabinb.  —  An  Act 
of  Congress  requiring  the  retail  dealers  in  oleomargarine  to  pack  it  in  suitable 
wooden  or  paper  packages,  "  which  shall  be  marked  and  branded  as  the  commis- 
sioner of  internal  revenue,  with  the  approval  of  the  secretary  of  the  treasury, 
shall  prescribe,"  involves  no  unconstitutional  delegation  of  power. 

In  re  KoUock,  ( 1897 )  165  U.  S.  632. 
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fc.  Regulations  fob  Enbollino  Militia.  —  Tlie  provision  in  the  Act  of 
July  17,  1862,  in  which  discretionary  authority  was  vested  in  the  President  for 
executing  the  draft,  in  the  following  language :  "  If,  by  reason  of  defects  in 
existing  laws,  or  in  the  execution  of  them  in  the  several  states^  or  any  of  them, 
it  shall  be  found  necessary  to  provide  for  enrolling  the  militia  and  otherwise 
putting  this  Act  into  execution,  the  President  is  authorized  in  such  cases  to 
make  all  necessary  rules  an4  regulations;  and  the  enrollment  of  the  militia 
shall  in  all  cases  include  all  able-bodied  male  citizens  between  the  ages  of 
eighteen  and  forty-five,  and  shall  be  apportioned  among  the  states  according 
to  representative  population,"  was  held  not  to  be  an  invalid  delegation  of 
legislative  power  to  the  President 

In  re  Griner,  (1863)   16  Wis.  432.    See  also  In  re  Wehlitc,  (1863)   16  Wis.  443. 

6.  Judicial  Hotice  of  Segulations  Having  the  Force  of  Law.  —  Wherever,  by 
the  express  language  of  any  Act  of  Congress,  power  is  intrusted  to  either  of  the 
principal  departments  of  government  to  prescribe  rules  and  regulations  for 
the  transaction  of  business  in  which  the  public  is  interested,  and  in  respect  to 
which  they  have  a  right  to  participate,  and  by  which  they  are  to  be  controlled, 
the  rules  and  regulations  prescribed  in  pursuance  of  such  authority  become  a 
mass  of  that  body  of  public  records  of  which  the  courts  take  judicial  notice. 

Caha  r.  U.  S.,  (1894)  152  U.  S.  222,  citing  (U.  S.)  164;  Jones  V.  U.  S.,  (1890)  137  U.  S. 

U.  S.  V.  Teschmaker,  (1859)  22  How.  (U.  S.)  202;  Knight  v,  U.  S.  Land  Assoc.,  (1891)  142 

392;  Romero  t?.  U.  S.,    (1863)    1  V^all.    (U.  U.  S.   161;   Jenkins  v.  Gollard,    (1892)    146 

S.)  721;  Armstrong  v.  U.  S.,  (1871)  13  Wall.  U.  S.  646. 

n.  Power  to  Pass  Betbospectiyb  Statutes.  —  The  power  of  Congress  to 

pass  laws  on  subjects  within  the  acknowledged  scope  of  the  constitutional  grant 
of  legislative  power  is  not  restricted  to  laws  prospective  in  their  operation. 
Many  retrospective  statutes  have  been  passed  by  Congress^  and  whenever  their 
power  to  do  so  has  been  questioned,  it  has  been  sustained. 

Schenck  v.  Peay,  (1869)   21  Fed.  Cas.  No.       (1833)   7   Pet.    (U.  S.)   222;   The  Brig  Amy 
12,451,  citing  U.  S.  v.  Schooner  Peggy,  (1801)       Warwick,  (1862)  2  Black  (U.  S.)  670. 
1  CYanch  (U.  S.)   103;  Sampeyreae  v.  U.  &, 
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'^  The  House  of  Sepresentatives  shall  be  composed  of  members  chosen  every  second 
year  by  the  people  of  the  several  states,  and  the  electors  in  each  state  shall 
have  the  qualifications  requisite  for  electors  of  the  most  numerous  branch  of 
the  state  legislature." 

I.  What  Does  Not  Constitute  Membership,  297. 
II.  Length  of  Term,  297. 

III.  Right  to  Vote,  297. 

IV.  Qualifications  of  Voters,  298. 

V.  Election  by  Minority  of  Voters,  298. 
VI.  Right  of  State  Council  to  Decide  on  Tie  Vote,  298. 
VII.  District  in  a  State  of  Insurrection,  298. 
VIII.  Delegates  from  Territories,  298. 

1.  In  General^  298. 

2.  Right  of  Alien  to  Sit  as  Delegate^  299. 

3.  From  Unorganized  Territory^  299. 

4.  Length  of  Term^  299. 

L  Whai  Does  Not  Gohstitute  Mexbebship.  —  ^^  Election  does  not  of  itself 
constitute  membership,  although  the  period  may  have  arrived  at  which  the 
congressional  term  commences.  *  *  *  Neither  does  a  return  confer  mem- 
bership.   *    *    *    Neither  do  election  and  return  create  membership." 

Hammond  v.  Herrick,  CI.  &  H.  El.  Gas.  287. 

IL  Lehoth  ofTebx. —  ^^  The  Constitution  does  not  define  the  time  for  which 
representatives  shall  be  chosen.  It  is  satisfied^  provided  the  choice  take  place 
at  any  time  in  every  second  year.  The  rest  is  left  to  the  discretion  of  each 
state." 

Hammond  f>,  Herrick,  01.  &  H.  £1.  Gas.  287. 

m  BlOHT  TO  Vote.  —  The  right  to  vote  for  members  of  the  Congress  of  the 
United  States  is  not  derived  merely  from  the  constitution  and  laws  of  the  state 
in  which  they  are  chosen,  but  has  its  foundation  in  the  Constitution  of  the 
United  States. 

Wiley  V,  Sinkler,  (1900)  179  U.  S.  62.  See  also  Swafford  t?.  Templeton,  (1902)  185  U.  S. 
487;  E»  p.  Yarbrough,  (1884)  110  U.  S.  661;  Knfgbt  v,  Sbelton,  (1905)  134  Fed.  Rep.  426. 

Tliii  ClanM  Gonfen  the  Right  to  Yota  for  members  of  Congress  on  such  electors 
in  a  state  as  are  qualified  by  its  laws,  as  electors  of  the  most  numerous 
branch  of  the  state  legislature,  and  this  is  a  right  which  Congress  has  power 
to  protect  by  law.  Section  5520,  R  S.,  repealed  by  the  Act  of  Congress  of 
February  8,  1894,  was  held  to  be  valid,  under  this  clause  and  section  4  of 
this  article. 

U.  S.  17.  Goldman,  (1878)  3  Woods  (U.  8.)  187,  26  Fed.  Caa.  No.  16,226.  See  U.  S.  v. 
Crosby,  (1871)  1  Hugbea  (U.  S.)  448,  26  Fed.   Cas.  No.  14,893. 
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IV.  QUALITICATIOVS  OF  VOTEBB.  —  The  states,  in  prescribing  the  qualifica- 
tions of  voters  for  the  most  numerous  branch  of  their  own  legislatures,  do  not 
do  this  with  reference  to  the  election  for  members  of  Congress.  Nor  can  they 
prescribe  the  qualification  for  voters  for  those  eo  nomine.  They  define  who 
are  to  vote  for  the  popular  branch  of  their  own  legislature,  and  the  Constitu- 
tion of  the  United  States  says  the  same  persons  shall  vote  for  members  of 
Congress  in  that  state.  It  adopts  the  qualification  thus  furnished  as  the 
qualification  of  its  own  electors  for  members  of  Congress.  It  is  not  true, 
therefore,  that  electors  for  members  of  Congress  owe  their  right  to  vote  to  the 
state  law  in  any  sense  which  makes  the  exercise  of  the  right  to  depend  ex- 
clusively on  the  law  of  the  state. 

E»  p.  Yarbrough,  (1884)   110  U.  8.  663. 

y.  Blsotiov  BT  HnrOBITT  of  Yotebs.  —  4  representative  cannot  be  elected 
by  a  minority  of  voters. 

Bowen  v.   De  Large,   Smith  El.   Gag.   99;  Young,    2    Bart.    £1.    Cas.    422;    Christy   r. 

Maxwell    v.    Gannon,    Smith    El.    Gas.    182;  Winpy,  2  Bart.  El.  Gas.  464;  Jones  r.  Mann, 

Smith  V,  Brown,  2  Bart.  El.  Gas.  396;  Blakey  2  Bart.  El.  Gas.  471;  Gannon  v,  Gampbell,  2 

V.  GoUoday,  2  Bart.  El.  Gas.  417;  McKee  v.  Ellsw.  El.  Gas.  604. 

When  One  «r  Two  Oaadidatet  Ii  Inellgibl«,  the  votes  given  for  him  are  of  no  effect, 
and  the  other  candidate  is  elected. 

Wallace  v,  Simpson,  2  Bart.  El.  Gas.  731,      and    this    proposition    did    not    receive    the 
attempting,   but  failing,  to  distinguish  the       sanction  of  a  majority  of  the  committee, 
case  of  Smith  v.  Brown,  2  Bart.  El.  Gas.  396 ; 

YL  Sight  of  Stats  Gouvoil  to  Deoids  oh  Tie  Vote.  —  Where  two  candi- 
dates had  an  equal  numher  of  votes,  the  governor  and  council,  assuming  to  act 
under  a  state  law,  proceeded  to  decide  between  them  which  should  be  the 
representative,  and  gave  their  certificate  of  election  to  one  who  became  the  sit- 
ting member.  This  proceeding,  being  illegal  and  unwarranted  by  the  Consti- 
tution, was  not  admitted  as  evidence  of  his  right  to  a  seat  in  the  house. 

Reed   v.   Gosden,   Gl.   &   H.   El.    Gas.    353,  be  made.     If,  therefore,  the  legal  electors,  on 

wherein  it  was  said:    "The  term  'election  '  the  day  appointed,  shall  fail  to  make  a  choice, 

must  mean  the  act  of  choosing,  performed  by  it  is  confidently  believed  that  no  other  au- 

the  qualified  electors,  in  conformity  with  the  thority  of  the  state  can,  at  any  other  time, 

requisitions  of  the  constitution  and  laws  regu-  make  good  this  defect." 
lating  the  manner  in  which  the  choice  shall 

TIL  DiSTBlCT  IE  A  State  of  Ihstibbectiok.  —  Where  a  greater  portion  of  a 
congressional  district  is  in  a  state  of  insurrection,  and  violence  is  threatened  to 
those  participating  in  an  election  of  representatives,  an  attempted  election  in 
which  only  a  small  percentage  of  the  voters  participate  is  invalid. 

Graffin,  1  Bart.  El.  Gas.  464. 

Vm.  Delegates  fbom  Tebbitobies  —  1.  In  General.  —  The  oiSce  of  dele- 
gate is  one  not  provided  for  in  the  Constitution.  It  grew  out  of  the  ordinance 
of  Congress  for  the  government  of  the  Northwestern  Territory,  passed  anterior 

to  the  adoption  of  the  Constitution,  and  has  formed  the  basis  of  all  territorial 
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governments  which  have  since  existed.  By  that  ordinance  no  qualifications 
were  required  of  the  person  elected  delegate,  nor  do  the  laws  of  the  United 
States  which  have  been  subsequently  passed,  in  relation  to  the  election  of 
delegates  from  other  territories,  prescribe  any. 

Biddle  o.  Richards,  CI.  &  H.  £1.  Gas.  407. 

iMUffatw  Art  tho  CrtatvM  of  statatt,  and  the  legislative  branch  of  the  government 
may  abolish  the  office  altogether. 

Cannon  «.  CampbeU,  2  Ellsw.  El.  Gas.  604. 


2.  Bight  of  Alien  to  Sit  as  Delegate.  —  Unless  it  can  be  deduced  from  the 
general  principles  of  the  Constitution,  there  is  no  authority  to  exclude  an  alien 
from  holding  a  seat  in  Congress  as  a  delegate  from  a  territory. 

Biddle  v.  Richards,  CI.  A  H.  El.  Caa.  407. 

^  3.  From  Vnorganiiad  Territory.  —  A  section  of  the  country  not  organized 
into  a  territory  pursuant  to  laws  enacted  by  Congress,  and  not  an  organized 
state,  is  not  entitled  to  representation  in  Congress,  and  a  delegate  elected  from 
such  section  will  not  be  seated. 

Smith,  1  Bart  £1.  Cas.  107;  Babbitto,  1  Bart.  El.  Gas.  116;  Mesaaroey,  1  Bart  BL 
Caa.  14S. 

4.  Length  of  Term. —  Delegates  should  be  elected  for  the  same  length  of  term 
as  representatives  from  the  states,  but  they  are  so  far  the  mere  creatures  of  law 
that  their  term  of  service  may  be  long  or  short,  and  may  commence  and 
terminate  at  such  periods  as  Congress,  in  their  wisdom,  may  direct 

Doty  r.  Jonesy  1  Bart  El.  Cas.  10. 

IzpirM  on  Admladaa  as  a  stato.  —  The  term  of  one  elected  as  a  delegate  to  repre* 
sent  a  territory  expires  on  the  territory  being  erected  into  a  state. 

Doty  V,  Jones,  1  Bart  £1.  Cas.  10. 
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''  Ho  person  shall  be  a  representative  who  shall  not  have  attained  to  the  age  of 
twenty-five  years,  and  been  seven  years  a  citizen  of  the  TTnited  States,  and 
who  shall  not,  when  elected,  be  an  inhabitant  of  that  state  in  which  he  shall 
be  chosen." 

I.  •*  State,"  300. 
II.  Citizenship,  300. 

III.  "An  Inhabitant  of  That  State,"  301. 

1.  In  General^  301. 

2.  Right  to  Votey  301. 

3.  Employed  in  Government  Service^  301. 

a.  In  a  Foreign  Country y  301. 

b.  In  the  District  of  Columbia ^  301. 

IV.  Power  of  the  House  to  Add  to  Qualifications,  301. 
V.  Power  of  States  to  Add  to  Qualifications,  302. 

L  "  Stats." — The  term  "  state  "  is  used  in  this  clause  in  its  geographical 
sense,  and  not  in  the  sense  of  a  political  community. 
Texas  t?.  White,  (1868)  7  Wall.  (U.  S.)  721. 

IL  CITIZEH8HIP. —  In  determining  the  citizenship  of  a  delegate  to  the 
House  of  Representatives,  the  rule  that  the  domicil  of  the  father  is  the  domicil 
of  his  minor  son  may  be  applied. 

David  Levy,  1  Bart.  El.  Gas.  41.    See  also  Ramsay  t?.  Smith,  CI.  &  H.  El.  Gas.  23. 

OitlMAiliip  at  Time  of  Eleetion.  —  One  who  has  resided  in  a  state  or  territory  the 
requisite  time  is  eligible  to  election  as  representative  or  delegate,  though  he 
attained  citizenship  by  naturalization  within  the  time.  Citizenship  at  the 
time  of  election  is  sufficient. 

Biddle  v.  Richards,  CI.  &  H.  El.  Gas.  407. 

Educated  Abroad. —  A  person,  born  in  the  colony  of  South  Carolina,  was,  while 
a  youth,  sent  to  Europe  for  his  education,  where  he  remained  till  the  termina- 
tion of  the  Revolutionary  war.  During  his  absence  his  father,  his  only  sur- 
viving parent,  died.  In  November,  1783,  he  returned,  and  in  1788  was  elected 
to  represent  the  state  of  South  Carolina  in  Congress.  His  seat  being  contested 
on  the  ground  that  he  had  not  been  "  seven  years  a  citizen  of  the  United  States," 
it  was  held  that  he  was  entitled  to  his  seat. 

Ramsey  v.  Smith,  CI.  &  H.  El.  Cas.  23. 

The  Loaning,  in  questions  of  citizenship,  should  always  be  in  favor  of  the 
claimant  of  it. 

David  Levy,  1  Bart.  El.  Cas.  41. 
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m  "  Av  IVHABITAVT  OF  THAT  STATE"  —  1.  In  General  —  An  inhabitant  of 
a  state,  within  the  meaning  of  the  second  section  of  the  first  article  of  the 
Constitution,  is  one  who  is  hond  fide  a  member  of  the  state,  subject  to  all  the 
requisitions  of  its  laws,  and  entitled  to  all  the  privileges  and  advantages  which 
•hey  confer. 

Bailey,  Gl.  A  H.  £1.  Gas.  411. 

Ltngth  of  BaiidMiM  Imaatflrial.  —  One  who  is  an  inhabitant  of  the  state  at  the 
time  of  his  election  is  eligible  to  the  office  of  representative,  the  length  of  his 
"^sidence  in  the  state  being  immaterial. 

Key,  Gl.  A  H.  £1.  Gas.  224.  and  voted  out  of  the  state,  will  not  disqualify 

him  if,  when  elected,  he  has  returned  to  and 
An  inhabitant  at  time  of  election.  —  The      become  an  inhabitant  of  the  state.    Upton,  1 
^(icts  that  one  has  removed  from,  and  resided      Bart.  £1.  Gas.  368. 


Hers  tluui  S^evmer. —  '^  An  inhabitant,"  within  the  meaning  of  the  Con- 
stitution, if  it  does  not  mean  resident  or  citizen,  certainly  means  more  than 
•ojoumer. 

Pi^t,  1  Bart.  £1.  Gas.  463. 

2.  Sight  to  Tote.  —  The  right  to  vote  is  not  an  essential  of  inhabiting  within 
Oie  meaning  of  the  Constitution  prescribing  the  qualifications  of  members  of 
Congress. 

Bayley  v,  Barbour,  2  £llsw.  £1.  Gas.  676. 

3.  Anployed  in  Oovemment  Serviee — a.  In  a  Foseioit  Countbt.  —  A 
citizen  of  the  United  States,  residing  as  a  public  minister  at  a  foreign  court, 
does  not  lose  his  character  of  inhabitant  of  that  state  of  which  he  is  a  citizen, 
so  as  to  be  disqualified  for  election  to  Congress. 

Forsyth,  Gl.  &  H.  £1.  Gas.  497. 

6.  In  the  District  of  Columbia.  —  A  person  residing  in  the  District  of 
Columbia,  though  in  the  employment  of  the  general  government,  is  not,  within 
the  meaning  of  the  Constitution  of  the  United  States,  an  inhabitant  of  a 
state,  so  as  to  be  eligible  to  a  seat  in  Congress ;  the  word  "  inhabitant "  compre- 
hending a  simple  fact>  locality  of  existence. 

In  Bailey,  Gl.  &  H.  £1.  Gas.  411,  it  is  said:  as  to  be  eligible  to  Gongress,  it  is  otherwise 

**  Though  a  citizen  of  a  state,  representing  at  with  one  who  is  employed  in  the  domestic 

H  foreign  court  the  sovereignty  of  the  Union,  service  of  the  government,  out  of  the  limits  ot 

Inay  retain  his  character  of  an  inhabitant  so  his  own  state. " 

lY.  POWSB  OF  THE  HOUSE  TO  ADD  TO  QUALIFICATIOKS.  —  '^  It  has  never  been 
claimed  that  the  House  of  Representatives,  acting  alone,  possessed  the  power  to 
^dd  to  or  change  the  qualifications  of  its  members." 

See  Views  of  Minority,  Maxwell  v,  Gan-  stitution  established  certain  qualifications  as 

non,  Smith  £1.  Gas.  191.  necessary  for  office,  it  meant  to  exclude  all 

"  Mr.  Justice  Story  says  that  it  would  seem  others  as  prerequisites,  and  that  from   the 

but  fair  reasoning,  upon  the  plainest  prin-  very  nature  of  such  a  provision  the  affirms - 

cipl^  of  ipterpreUition,  that  when  the  Cbn-  tion  of  these  qualifications   would   seem   to 
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imply  a  negative  of  all  othere.    And  although  just  as  certain  that  their  spirit  doee." 

it  la  certain  that  the  letter  of  those  constitu-  of  Minority,  Maxwell  t;.  Gannon,  Smith  El. 

tional  provisions  which  relate  to  representa-  Gas.  191;  Tamey  v.  Marshall,  1  Bart  Bl. 

tives  from  the  states  does  not  apply  exactly  Gas.  167. 

to  delegates  from  the  territories,  still  it  is 

Of  IMsfates  ISrem  Territories.  —  While  it  would  be  entirely  competent  for 
Congress  to  prescribe  qualifications  for  a  delegate  in  Congress  entirely  unlike 
those  prescribed  in  the  Constitution  for  members,  in  the  absence  of  any  sudi 
legislation  it  may  fairly  and  justly  be  assumed  that  in  making  the  Constitution 
a  part  of  the  law  of  the  territory,  Congress  intended  to  indicate  that  the 
qualifications  of  the  delegates  to  be  elected  should  be  similar  to  those  of  a 
member.  It  would  seem  to  be  to  that  extent  an  instruction  to  the  electors  of 
the  territory,  growing  out  of  the  analogies  of  the  case. 

Maxwell  v,  Gannon,  Smith  El.  Gas.  182;  Gannon  v.  Gampbell,  2  EUsw.  El.  Gas.  604. 

y.  PowsB  OF  Statsi  to  Add  TO  QuALiTiCATiovi.  —  The  Constitution  of  the 
United  States  having  fixed  the  qualifications  of  members,  no  additional  quali- 
fications can  rightfully  be  required  by  the  states.  So  where  two  members  were 
to  be  elected  from  one  district,  a  state  law  providing  that  they  should  be  elected 
from  specific  and  different  localities  was  held  void. 

Barney  «.  MeGreeiy,  Gl.  A  H.  El.  Gas.  107.      those  prescribed  by  the  Gonstitution  for  rep- 
*  It  is  clear  that  a  state  of  the  Union  has      resentatives."    Tumey  «.  Marshall,  1  Bart. 
BOt  the  power  to  superadd  qualifications  to      £1.  Gas.  167. 

Osmpt  Praetiees  Aet.  —  A  statute  entitled  ''  An  Act  to  prevent  corrupt  practices 
at  elections,'^  in  so  far  as  it  undertakes  to  create  qualifications  as  to  representa- 
tives in  the  Congress  of  the  United  States,  and  to  impose  upon  such  candidates 
or  members  special  and  unusual  conditions  in  the  nature  of  qualifications,  to 
that  extent  is  violative  of  the  provisions  of  the  Constitution  of  the  United  States. 

State  9.  Russell,  (1000)  10  Ohio  Dec.  266. 
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ARTICLE  I.,  SECTION  2. 

'*  Bepresentatives  and  direct  taxes  shall  be  apportioned  among  tlie  several  states 
which  may  be  included  within  this  Union,  according  to  their  respective 
numbers,  which  shall  be  determined  by  adding  to  the  whole  number  of  free 
persons,  including  those  bound  to  service  for  a  term  of  years,  and  excluding 
Indians  not  taxed,  three-fifths  of  all  other  persons.  The  actual  enumeration 
shall  be  made  within  three  years  after  the  first  meeting  of  the  Congress  of 
the  TTnited  States,  and  within  every  subsequent  term  of  ten  years,  in  such 
manner  as  they  shall  by  law  direct.  The  number  of  representatives  shall  not 
exceed  one  for  every  thirty  thousand,  but  each  state  shall  have  at  least  one 
representative;  and  until  such  enumeration  shall  be  made,  the  state  of  Hew 
Hampshire  shall  be  entitled  to  choose  three,  Massachusetts  eight,  Bhode 
Island  and  Providence  Plantations  one,  Connecticut  five.  Hew  York  six,  Hew 
Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virginia  ten, 
Horth  Carolina  five,  South  Carolina  five,  and  Georgia  three." 

I.  "  Apportioned  Among  the  Several  States,"  303. 

1.  Representatives y  303. 

2.  Direct  Taxes ^  304. 

11.  "  Person,"  305. 

III.  Gathering  Census  Statistics,  305, 

IV.  Direct  Taxes,  305. 

I.  In  General,  305. 

a.  Power  to  Impose  Penalty  for  Default  of  Payment^  305. 

3.  Right  of  State  to  Reimbursement,  305. 

4.  Whether  Particular  Taxes  Are  Direct  or  Indirect,  306. 

a.  On  Income,  306. 

b.  On  State  Bank  Issue,  306. 

c.  On  Legal  Process  and  Papers,  307. 

d.  On  Legacies  and  Distributive  Shares,  307. 

e.  On  Manufacture  and  Sale  of  Tobacco,  307. 

f.  On  Business  of  Refining  Oil  or  Sugar,  307. 

g.  On  Sale  of  Certificate  of  Stock,  307. 

h.  On  Privilege  of  Selling  Property  at  an  Exchange,  30& 
I.   On  Insurance  Business,  308. 
J.   On  Carriages,  308. 

I  ''  Appobtiohed  Amokg  the  Several  States  "  —  1.  Bepresentativei.  — 

Although  the  Constitution  has  declared  that  representatives  shall  be  apportioned 
among  the  states  according  to  their  respective  federal  numbers,  and  for  this 
purpose  it  has  expressly  authorized  Congress  by  law  to  provide  for  an  enumera- 
tion of  the  population  every  ten  years,  yet  the  power  to  apportion  representa- 
tives after  this  enumeration  is  made,  is  nowhere  found  among  the  express 
powers  given  to  Congress,  but  it  has  always  been  acted  upon  as  irresistibly 
flowing  from  the  duty  positively  enjoined  by  the  Constitution. 

Prigg  t?.  Pennsylvania,  (1843)  16  Pet.  (U.  the  new  apportionment  goes  into  effect.  Lowe, 
S.)  619.  1  Bart.  £1.  Cas.  418. 

Representation  on  basis  of  new  census. —  Questionof  apportionment  political,  not  jndi- 
A  state  cannot  claim  representation  in  Con-  cial.  —  In  an  action  brought  to  compel  the 
gress  upon  the  basis  of  a  new  census  until       governor  Qf  Nebri^ska  to  issue  his  proclani%« 
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tion  for  the  eleeiion  of  additional  mdmberi 
of  Congresa,  the  court,  after  setting  out  sec 
2  of  Artieie  I.  of  the  Conetitution,  and  see.  2 
of  the  Fourteenth  Amendment,  said:  "It 
will  be  seen  that  the  apportionment  of 
representatives  among  the  several  states, 
after  the  taking  of  each  decennial  census,  is 
made  by  Ck)ngres8  upon  some  fixed  rule  or 
ratio  which  applies  equally  to  all  the  states. 
The  apportionment  is,  so  far  as  it  appears, 
fair,  and  the  only  complaint  is  that  it  should 
take  effect  in  1891  instead  of  1893.  There  is 
much  force  in  the  objection  that  the  states 
entitled  to  increased  representation  are 
thereby  deprived  of  the  same  for  two  year& 
The  question,  however,  is  political  rather  than 
judicial,  and  it  is  difficult  to  perceive  in'  what 


way  thd  courts  can  remedy  the  defect.  With 
the  present  improved  modes  of  taking  the 
census  and  classifying  the  returns,  the  popu- 
lation of  each  state  can  be  ascertained  within 
a  few  months  after  the  actual  enumeration, 
so  that  the  apportionment  can  be  made  in 
December  or  January  following  the  taking 
of  the  census.  It  would  seem  but  justice 
that  this  should  take  effect  in  the  succeeding 
Ck>ngress,  and  we  may  confidently  trust  to 
that  spirit  of  fairness  so  characteristic  of  the 
American  people,  to  correct  the  wrong.  The 
courts,  however,  have  no  authority  to  de- 
clare that  a  greater  number  of  representa- 
tives shall  be  elected  and  admitted  to  Con- 
gress than  the  statute  specifies."  State  v, 
Boyd,  (1893)  36  Neb.  181. 


2.  Direct  Taxes.  —  The  requirement  that  direct  taxes  should  be  apportioned 
among  the  several  states  contemplated  the  protection  of  the  states,  to  prevent 
their  being  called  upon  to  contribute  more  than  was  deemed  their  due  share 
of  the  burden.  Giving  to  the  term  "  uniformity  "  as  applied  to  duties,  imposts, 
and  excises  a  geographical  significance,  likewise  causes  that  provision  to  look 
to  the  forbidding  of  discrimination  as  between  the  states,  by  the  levying  of 
duties,  imposts,  or  excises  upon  a  particular  subject  in  one  state  and  a  different 
duty,  impost,  or  excise  on  the  same  subject  in  another;  and  therefore,  as  far 
as  may  be,  is  a  restriction  in  the  same  direction  and  in  harmony  with  the  re- 
quirement of  apportionment  of  direct  taxes. 


Knowlton  v,  Moore.  (1900)  178  U.  S.  89. 
See  the  first  clause  of  section  8  of  this  article, 
that  **  all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States.'' 


n 


Federalist.  —  The  national  legislature  can 
make  use  of  the  system  of  each  state  within 
that  state.  The  method  of  laying  and  col- 
lecting this  species  of  taxes  in  each  state  can, 
in  all  its  parts,  be  adopted  and  employed  by 
the  federal  government.  Let  it  be  recollected 
that  the  proportion  of  these  taxes  is  not  to 
be  left  to  the  discretion  of  the  national  legis- 


lature, but  is  to  be  determined  by  the  num- 
bers of  each  state,  as  described  in  the  second 
section  of  the  first  article.  An  actual  census 
or  enumeration  of  the  people  must  furnish 
the  rule,  a  circumstance  which  effectually 
shuts  the  door  to  partiality  or  oppression. 
The  abuse  of  this  power  of  taxation  seems  to 
have  been  provided  against  with  guarded 
circumspection.  In  addition  to  the  precau- 
tion just  mentioned,  there  is  a  provision  that 
*'  all  duties,  imposts,  and  excises  shall  be  uni- 
form throughout  the  United  States."  Ham- 
ilton, in  The  Federalist,  No.  XXXVI. 


Diitriot  of  Columbia  and  Territories.  —  An  Act  of  Congress  laying  a  direct  tax 
throughout  the  United  States  in  proportion  to  the  census  directed  to  be  taken 
by  the  Constitution  may  comprehend  the  District  of  Columbia. 


Loughborough  v.  Blake,  (1820)  5  Wheat. 
(U.  S.)  317,  wherein  the  court  said:  "The 
object  of  this  regulation  is,  we  think,  to 
furnish  a  standard  by  which  taxes  are  to  be 
apportioned,  not  to  exempt  from  their  opera- 
tion any  part  of  our  country.  Had  the  inten- 
tion been  to  exempt  from  taxation  those  who 
were  not  represented  in  Congress,  that  in- 
tention would  have  been  expressed  in  direct 
terms.  The  power  having  been  expressly 
granted,  the  exception  would  have  been 
expressly  made.  But  a  limitation  can 
scarcely  be  said  to  be  insinuated.  The  words 
used  do  not  mean  that  direct  taxes  shall  be 
imposed  on  states  only  which  are  represented, 
or  shall  be  apportioned  to  representfitiyes; 


but  that  direct  taxation,  in  its  application  to 
states,  shall  be  apportioned  to  numbers. 
Representation  is  not  made  the  foundation  of 
taxation.  If,  under  the  enumeration  of  a 
representative  for  every  30,000  souls,  one 
state  had  been  found  to  contain  59«000  and 
another  60,000,  the  first  would  have  been 
entitled  to  only  one  representative  and  the 
last  to  two.  Their  taxes,  however,  would  not 
have  been  as  one  to  two,  but  as  fifty-nine  to 
sixty.  This  clause  was  obviously  not  in- 
tended to  create  any  exemption  from  taxa- 
tion, or  to  make  taxation  dependent  on  rep- 
resentation, but  to  furnish  a  standard  for 
the  apportionment  of  each  on  the  states. 
•    •    •    If,  then,  a  direct  tax  be  laid  at  all, 
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it  must  be  laid  on  every  statie  conformably  this  regulation  is  expressly  confined  to  the 

to   the   rule   provided    in    the    Constitution.  states,  and  creates  no  necessity  for  extending 

Congress  has  clearly  no  power  to  exempt  any  the  tax  to  the  district  or  territories." 
state  from  its  due  share  of  the  burden.    But 

n.  "  PXB80V/'  —  The  word  "  person  "  is  used  in  the  Con8tituti9n  to  describe 
slaves  as  well  as  freemen. 

U.  a  V.  Amjy  (1869)  24  Fed.  Cas.  No.  14,445. 

m.  Oates&ivo  Cevbitb  Statistics.  —  See  under  the  last  clause  of  section 
eight  of  this  article,  giving  to  Congress  the  power  "  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof." 

IV.  DntsoT  Taxis — 1.  In  General  —  The  words  "  direct  taxes  "  were  used 
in  the  Constitution  in  their  natural  and  obvious  sense. 

Pollock  V.  Farmers'  L.  &  T.  Co.,  (1805)  158  U.  S.  619. 


The  Inquiry  Wlietbar  Taxes  Are  Direet  or  Indireet  must  involve  the  prior  determina- 
tion of  the  objects  or  rights  upon  which  by  law  they  are  imposed  and  assessed, 
since  it  becomes  essential  primarily  to  know  what  the  law  assesses  and  taxes 
in  order  to  learn  completely  the  nature  of  the  burden. 


Knowlton  v.  Moore,  (1900)  178  U.  S.  46. 

While  yielding  implicit  obedience  to  the 
oonatitutional  requirements  as  to  the  appor- 
tionment of  direct  taxes,  it  is  no  part  of  the 
duty  of  this  court  to  lessen,  impede,  or  obstruct 
the  exercise  of  the  taxing  power  by  merely 
abstruse  and  subtle  distinctions  as  to  the 
particular  nature  of  a  specified  tax,  where 
such  distinction  rests  more  upon  the  differing 
theories  of  political  economists  than  upon  the 
practical  nature  of  the  tax  itself.  In  decid- 
ing upon  the  validity  of  a  tax  with  reference 


to  these  requirements,  no  microscopic  exami- 
nation as  to  the  purely  economic  or  theo- 
retical nature  of  the  tax  should  be  indulged 
in  for  the  purpose  of  placing  it  in  a  category 
which  would  invalidate  the  tax.  As  a  mere 
abstract,  scientific,  or  economical  problem,  a 
particular  tax  might  possibly  be  regarded  as 
a  direct  tax,  when  as  a  practical  matter  per- 
taining to  the  actual  operation  of  the  tax  it 
might  plainly  appear  to  be  indirect.  Nicol 
17.  Ames,  (1899)  173  U.  S.  ^Ib,  affirming  (1898) 
89  Fed.  Rep.  144. 


8.  Power  to  Impose  Penalty  for  Default  of  Payment.  —  When  an  Act  of  Con- 
gress provides  for  the  levy  and  collection  of  a  direct  tax,  it  is  not  invalid  in 
charging  a  penalty  for  the  default  of  voluntary  payment  in  due  time,  when  the 
Act  made  a  olear  distinction  between  the  tax  and  the  penalty,  and  the  owner 
of  the  lots  or  parcels  of  land  was  allowed  to  pay  the  tax  charged  thereon  and 
take  a  certificate  of  payment,  by  virtue  whereof  the  lands  could  be  discharged. 

De  Treville  v.  Smalls,   (1878)   98  U.  S.  527.    See  also  Sharpleigh  v.  Surdam,    (1876) 
1  Flipp.  (U.  S.)  472,  21  Fed.  Cas.  No.  12,711. 


S.  Right  of  State  to  Beimbnnement.  —  The  payment  by  the  state  of  a  direct 
tax  levied  and  collected  as  prescribed  by  the  Constitution  does  not  constitute  a 
claim  on  the  part  of  the  state  for  reimbursement  of  the  tax  thus  paid. 


Wailes  v.  Smith,  (1893)  76  Md.  479. 
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4.  Whether  Particular  Taxes  Are  Direct  or  Indirect  —  a.  On  Income.  —  A 

tax  upon  one's  whole  income  is  a  tax  upon  the  annual  receipts  from  his  whole 
property,  and  as  such  falls  within  the  same  class  as  a  tax  upon  that  property, 
and  is  a  direct  tax  within  the  meaning  of  the  Constitution. 


PoHock  V.  Farmers'  L.  &  T.  Co.,  (1895)  158 
U.  S.  625,  wherein  the  court  said:  "At  the 
time  the  Constitution  was  framed  and 
adopted,  under  the  systems  of  direct  taxa- 
tion of  many  of  the  states,  taxes  were  laid  on 
incomes  from  professions,  business,  or  em- 
ployments, as  well  as  from  *  offices  and  places 
of  profit; '  but  if  it  were  the  fact  that  there 
haa  then  been  no  income  tax  law,  such  as 
this,  it  would  not  be  of  controlling  importance. 
A  direct  teon  cannot  be  taken  out  of  the  con- 
stitutional rule  because  the  particular  tax  did 
not  exist  at  the  time  the  rule  was  prescribed." 

The  issue  presented  in  the  case  of  Pollock 
V,  Farmers'  L.  &  T.  Co.,  (1895)  157  U.  S.  429, 
and  158  U.  S.  601,  was  whether  an  income  tax 
was  direct  within  the  meaning  of  the  Consti- 
tution. On  the  one  hand  it  waft  argued  that 
only  capitation  taxes  and  taxes  on  land  as 
such,  were  direct,  within  the  meaning  of  the 
Constitution,  considered  as  a  matter  of  first 
impression.  On  the  other  hand,  it  was  as- 
serted that,  in  principle,  direct  taxes,  in  the 
constitutional  sense,  embraced  not  only  taxes 


on  land  and  capitation  taxes,  but  all  burdens 
laid  on  real  or  personal  property  because  of 
its  ownership,  which  were  equivalent  to  a 
direct  tax  on  such  property.  It  was  decided 
in  that  case  that  taxes  on  the  income  of  real 
and  personal  property  were  the  legal  equiva- 
lent of  a  direct  tax  on  the  property  from 
which  the  income  was  derived,  and  therefore 
required  apportionment.  Knowlton  v.  Moore, 
(1900)  178  U.  S.  80. 

Cases  overruled.  —  Direct  taxes  within  the 
meaning  of  the  Constitution  are  only  capita- 
tion taxes  as  expressed  in  that  instrument, 
and  taxes  on  real  estate ;  and  a  tax  levied  on 
the  personal  income,  gains,  and  profits  during 
the  year  is  within  the  category  of  an  excise 
or  duty.  Springer  v.  U.  8.,  (1880)  102  U.  S. 
602. 

A  tax  upon  incomes  must  be  classed  among 
duties  rather  than  among  direct  taxes,  and 
no  apportionment  is  necessary  when  it  is 
laid.  Smedberg  v,  Bentley,  (1874)  22  Fed. 
Cas.  No.  12,964. 


A  Tax  OB  the  Bents  or  Ineome  txwL  Beal  and  Personal  Property  is  a  direct  tax  within 
the  meaning  of  the  Constitution. 

Pollock  V.  Farmers'  L.  &  T.  Co.,  (1896)  157  U.  S.  568.    See  also  Pollock  9.  Fitnnen'  L. 
&  T.  Co.,  (1895)  158  U.  S.  617. 


6.  On  State  Bank  Issue.  —  The  Act  of  Congress  of  July  13,  1866,  pro- 
viding that  ^^  every  national  banking  association,  state  bank,  or  state  banking 
association  shall  pay  a  tax  of  ten  per  centum  on  the  amount  of  notes  of  any 
person,  state  bank,  or  state  banking  association  used  for  circulation,  and  paid 
out  by  them  after  the  first  day  of  August,  1866,  and  such  tax  shall  be  assessed 
and  paid  in  such  manner  as  shall  be  prescribed  by  the  commissioner  of  internal 
revenue,"  imposes  a  tax  which  is  not  a  direct  tax  in  the  sense  of  the  Con- 
stitution. 


Veazie  Bank  v.  Fenno,  (1869)  8  WaU.  (U. 
8.)  539,  wherein  the  court  said  that  a  review 
of  the  Acts  of  Congress  "  shows  that  personal 
property,  contracts,  occupations,  and  the  like 
have  never  been  regarded  by  Congress  as 
proper  subjects  of  direct  tax.  It  has  been 
supposed  that  slaves  must  be  considered  as 
an  exception  to  this  observation.  But  the 
exception  is  rather  apparent  than  real.  As 
persons,  slaves  were  proper  subjects  of  a  capi- 
tation tax,  which  is  described  in  the  Consti- 
tution as  a  direct  tax;  as  property  they 
were,  by  the  laws  of  some,  if  not  most  of  the 
states,  classed  as  real  property,  descendible 
to  heirs.  Under  the  first  view  they  would  be 
subject  to  the  tax  of  1798,  as  a  capitation 
tax;  under  the  latter  they  would  be  subject 


to  the  taxation  of  the  other  years  as  realty. 
That  the  latter  view  was  taken  by  the 
framers  of  the  Acts  after  1798  becomes  highly 
probable  when  it  is  considered  that,  in  the 
states  where  slaves  were  held,  much  of  the 
value  which  would  otherwise  have  attached 
to  land  passed  into  the  slaves.  If,  indeed, 
the  land  only  had  been  valued  without  the 
slaves,  the  land  would  have  been  subject  to 
much  heavier  proportional  imposition  in  those 
states  than  in  states  where  there  were  no 
slaves;  for  the  proportion  of  tax  imposed  on 
each  state  was  determined  by  population, 
without  reference  to  the  subjects  on  which  it 
was  to  be  assessed.  The  fact,  then,  that 
slaves  were  valued  under  the  Acts  referred  to, 
far  from  showing,  as  some  have  suppoaod, 
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that  Congress  regarded  personal  property  as 
a  proper  object  of  direct  taxation  under  the 
Constitution,  shows  only  that  Congress,  after 
1798,  regarded  slaves,  for  the  purposes  of 
taxation,  as  realty.  It  may  be  rightly  af- 
firmed, therefore,  that  in  the  practical  con- 
struction of  the  Constitution  by  Congress 
direct  taxes  have  been  limited  to  taxes  on 


land  and  appurtenances,  and  taxes  on  polls, 
or  capitation  taxes.  And  this  construction  is 
entitled  to  great  consideration,  especially  in 
the  absence  of  anything  adverse  to  it  in  the 
discussions  of  the  convention  which  framed, 
and  of  the  conventions  which  ratified,  the 
Constitution." 


c.  On  Legal  Process  and  Papebs.  —  Stamp  duties,  to  be  paid  on  writs, 
and  other  legal  papers,  are  not  ^'  direct "  taxes. 

Stamp  Tax  on  Writs,  (1866)  12  Op.  Atty.-Oen.  23. 


d.  On  Legacies  and  Distbibutive  Siiabes.  —  A  succession  tax  imposed 
by  Act  of  Congress  on  every  devolution  of  title  to  any  real  estate  is  not  a  direct 
tax  within  the  meaning  of  the  Constitution. 


Scholey  v,  Rew,  (1874)  23  Wall.  (U.  S.) 
346,  wherein  the  court  said:  "Whether 
direct  taxes  in  the  sense  of  the  Constitution 
comprehend  any  other  tax  than  a  capitation 
tax  and  a  tax  on  land  is  a  question  not  ab- 
solutely decided,  nor  is  it  necessary  to  deter- 
mine it  in  the  present  case,  as  it  is  expressly 
decided  that  the  term  does  not  include  the 
tax  on  income,  which  cannot  be  distinguished 
in  principle  from  a  succession  tax  such  as  the 
one  involyed  in  the  present  controversy." 


Act  of  June  13,  1898.  —  The  taxes  imposed 
on  legacies  and  distributive  shares  by  the 
War  Revenue  Act  of  June  13,  1898,  were  held 
to  be  not  direct  within  the  meaning  of  the 
Constitution,  but  duties  or  excises.  Knowl- 
ton  V,  Moore,  178  U.  S.  68.  See  also  Murdoch 
t\  Ward,  (1900)  178  U.  S.  139;  High  v,  Coyne, 
(1899)  93  Fed.  Rep.  450,  afflrmed  (1900)  178 
U.  S.  111. 


e.  Oir  Manufagtube  and  Sale  of  Tobacco.  —  The  tax  imposed  by  the 
Act  of  June  13,  1898,  upon  tobacco,  however  prepared,  manufactured,  and 
sold,  for  consumption  or  sale,  was  held  not  to  be  a  direct  tax,  but  an  excise  tax 
which  Congress  could  impose ;  it  was  not  a  tax  upon  property  as  such,  but  upon 
certain  kinds  of  property,  having  reference  to  their  origin  and  intended  use. 

Patton  V.  Brady,  (1902)   184  U.  S.  608. 

/.  On  Business  of  Refining  Oil  oe  Suoak.  —  A  tax  imposed  by  the  War 
Bevenue  Act  of  1898  upon  every  person,  firm,  corporation,  or  company  carry- 
ing on  or  doing  the  business  of  refining  petroleum  or  refining  sugar,  or  owning 
or  controlling  any  pipe  line  for  transporting  oil  or  other  products,  whose  gross 
annual  receipts  exceeded  $250,000,  was  held  not  to  be  a  direct  tax.  The  tax 
was  not  imposed  upon  gross  annual  receipts  as  property,  but  only  in  respect 
to  the  carrying  on  or  doing  the  business  specified.  It  could  not  be  otherwise 
regarded  because  of  the  fact  that  the  amount  of  the  tax  was  measured  by  the 
amount  of  the  gross  annual  receipts. 

Spreckels  Sugar  Reflning  Co.  v,  McClain,  (1904)  192  U.  S.  410.  reversing,  on  the  ques- 
tion of  oonatruction  of  the  statute,  (G.  C.  A.  1902)   113  Fed.  Rep.  244. 

g.  On  Sale  of  Cbetificatb  of  Stock.  —  A  stamp  tax  on  a  memorandum 
or  contract  of  sale  of  a  certificate  of  stock  is  not  a  direct  tax,  but  falls  within 
the  class  of  the  forms  of  taxation  denominated  duties,  imposts,  and  excises. 

Thomas  v.  U.  S.,  (1904)  192  U.  S.  370,  affimiing  U.  S.  v.  Thomas,  (1902)  116  Fed. 
R«p.  207. 
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h.  On  Peivilbob  of  Selling  Peopbbty  at  an  Exghanqb.  —  A  tax  upon 
the  privilege  of  selling  property  at  an  exchange  is  not  a  direct  tax,  but  is  in 
effect  a  duty  or  excise  laid  upon  the  privilege,  opportunity,  or  facility  offered 
at  boards  of  trade  or  exchanges  for  the  transaction  of  the  business  mentioned 
in  the  Act 

Nicol  t;.  Ames,  (1890)   173  U.  S.  618,  a0rming  (1898)  89  Fed.  Rep.  144. 

i.  On  Insurance  Business.  —  A  tax  upon  the  business  of  an  insurance 
company  by  an  Act  of  Congress  which  laid  a  certain  tax  upon  the  amounts 
insured,  renewed,  or  continued  by  the  insurance  company;  upon  the  gross 
amount  of  premiums  received  and  assessments  by  them;  and  a  tax  also  upon 
dividends,  undistributed  sums,  and  income,  is  not  a  direct  tax. 

Pacific  Ins.  Ck).  v.  Soule,  (1868)   7  WalL  (U.  S.)  446. 

;.  On  Cabbiages.  —  A  tax  on  carriages  was  considered  to  be  a  tax  on  ex- 
pense, and  was,  therefore,  held  not  to  be  a  direct  tax. 

Hylton  V.  U.  S.,  (1796)  3  Dall.  (U.  S.)  175,  apportionment,  and  it  would  evidently  create 
wherein  the  court,  per  Chase,  J.,  said:  "  The  great  inequality  and  injustice,  it  is  unreason- 
Constitution  evidently  contemplated  no  taxes  able  to  say  that  the  Constitution  intended 
as  direct  taxes,  but  only  such  as  Congress  such  tax  should  be  laid  by  that  rule."  And 
could  lay  in  proportion  to  the  census.  The  per  Iredell,  J. :  "  As  all  direct  taxes  must  be 
rule  of  apportionment  is  only  to  be  adopted  apportioned,  it  is  evident  that  the  Constitu- 
in  such  cases  where  it  can  reasonably  apply;  tion  contemplated  none  as  direct  but  such  as 
and  the  subject  taxed  must  ever  determine  could  be  apportioned.  If  this  cannot  be  ap- 
the  application  of  the  rule.  If  it  is  proposed  portioned,  it  is,  therefore,  not  a  direct  tax  in 
to  tax  any  specific  article  by  the  rule  of  the  sense  of  the  Constitution." 
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ARTICLE  I.,  SECTION  2. 

^'When  vaoanoiet  happen  in  the  representation  from  any  state,  the  ezeontive 
authority  thereof  shall  issue  writs  of  election  to  fill  snoh  yacanoies." 

Ths  GoTcnor  «f  a  Stats  Mvst  Ylx  ths  Tims  for  holding  an  election  to  fill  a  vacancy^ 
and  this  power  cannot  be  delegated. 

GraflSn,  1  Bart.  El.  Gas.  464. 

IlMtlontoSarrsaSpedalTsrm.  —  Where  vacancies  existed  in  a  state's  representa- 
tion in  the  House  of  Eepresentatives,  and  an  election  was  held  under  the 
governor's  proclamation,  to  choose  representatives  to  serve  during  a  special 
session  of  Congress  convened  by  the  President,  it  was  held  that  such  members 
were  not  entitled  to  hold  office  beyond  the  special  session. 

Gohlson,  1  Bart.  £1.  Cas.  9. 

A  BMignaUon  «f  a  Member  of  the  House  of  Representatives  addressed  to  the 
governor  of  his  state  operates  to  vacate  his  office,  no  notice  of  its  acceptance 
being  necessary. 

Bledsoe,  CI.  &  H.  El.  Cas.  869.  formed  by  the  House  that  a  vacaifcy  exists 

"  The  executive  authority  of  a  state  may  in  the  representation  of  that  state."    Mercer, 

receive  the  resignation  of  a  member  of  the  CI.  &  H.  El.  Cas.  44;  Edwards,  CI.  &  H.  £1. 

House  of  Representatives,  and  issue  writs  for  Cas.  92. 

a  new  election,  without  waiting   to   be    in- 
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"  The  House  of  BepreBentatives  sliall  ohooBO  their  speaker  and  other  oAoers;  and 
shall  have  the  sole  power  of  impeaehment." 

Tha  HoQM  of  BtpriMiiutiTM  Hm  ihs  Sols  Bight  te  Impessh  officers  of  the  government^ 
and  the  Senate  to  try  them.  Where  the  question  of  such  impeachment  is 
before  either  body  acting  in  its  appropriate  sphere  on  that  subject^  they  have 
the  right  to  compel  the  attendance  of  witnesses,  and  their  answers  to  proper 
questions,  in  the  same  manner  and  by  use  of  the  same  means  that  courts  of 
justice  can  in  like  cases. 

Kilboum  v.  Thompaon,   (1880)   103  U.  S.  190. 
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*'  The  Senate  of  the  United  States  shall  be  composed  of  two  senators  from  each 
state,  chosen  by  the  legislature  thereof,  for  six  years ;  and  each  senator  shall 
have  one  vote.  Immediately  after  they  shall  be  assembled  in  consequence  of 
the  first  election,  they  shall  be  divided  as  equally  as  may  be  into  three 
classes.  The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at  the 
expiration  of  the  second  year,  of  the  second  class  at  the  expiration  of  the 
fonrth  year,  and  of  the  third  class  at  the  expiration  of  the  sixth  year,  so 
that  one-third  may  be  chosen  every  second  year;  and  if  vacancies  happen  by 
resignation,  or  otherwise,  during  the  recess  of  the  legislature  of  any  state,  the 
executive  thereof  may  make  temporary  appointments  until  the  next  meeting 
of  the  legislature,  which  shall  then  fill  such  vacancies.  No  person  shall  be  a 
senator  who  shall  not  have  attained  to  the  age  of  thirty  years,  and  been  nine 
years  a  citizen  of  the  United  States,  and  who  shall  not,  when  elected,  be  an 
inhabitant  of  that  state  for  which  he  shall  be  chosen.  The  Vice-President 
of  the  United  States  shall  be  president  of  the  Senate,  but  shall  have  no  vote, 
unless  they  be  equally  divided.  The  Senate  shall  choose  their  other  officers,  and 
also  a  president  pro  tempore,  in  the  absence  of  the  Vice-President,  or  when 
he  shall  exercise  the  office  of  President  of  the  United  States." 

I.  "Chosen  by  the  Legislature  Thereof,"  311. 

1.  By  a  Legislature  Elected  by  Frauds  311. 

2.  By  Rival  Legislatures^  312. 

3.  By  Territorial  Legislature  Before  Formal  Admission^  312. 

4.  While  State  in  Insurrection^  312. 

5.  During  Existence  of  Provisional  Government^  312. 

6.  After  Reconstruction^  312. 

7.  Majority  Elected  Constitutes  a  Quorum^  312. 

8.  Election  by  Minority^  313. 

9.  Right  of  Legislator  to  Vote  for  Himself  ^  313. 

II.  Appointments  by  Executive,  313. 

1.  In  General^  313. 

2.  Reappointment  of  Sitting  Senator^  313. 

3.  Until  Next  Meeting  of  the  Legislature^  313. 

4.  Session  Intervening  Between  Resignation  and  Appointment^  314. 

5.  Vacancy  Not  Existing  at  Time  of  Appointment^  314. 

III.  Qualifications  of  Senators,  314. 

1.  Citizenship^  314. 

2.  ''An  Inhabitant  of  That  State,*'  314. 

3.  Power  of  States  to  Add  to  Qualifications ^  314. 

L  "CE08XV  BT  THE  Leoislatubs  THEREOF  "  —  1.  By  a  Legislatnre  Elected 
by  Prand.  —  A  senator  elected  by  a  legislature  which  was  itself  elected  by  fraud 
and  intimidation,  and  influenced  by  bribery,  is  not  legally  elected  or  entitled 
to  be  seated  in  the  Senate. 

TIm  LouiBiaoA  Cases,  Taft  El.  Gas.  426. 
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2.  By  Siyal  Legislatures.  —  Where  each  of  two  rival  legislatures,  one  more 
nearly  approaching  a  de  facto,  and  the  other  more  nearly  approaching  a  de  jvre 
legislature,  but  in  neither  of  which  is  a  majority  of  legally  elected  members, 
elects  senators,  neither  of  such  senators  can  claim  a  legal  election,  and  both  will 
be  denied  a  seat. 

The  Louisiana  Cases,  Taft  £1.  Cas.  426.  having  a  quorum  of  persons  actually  elected 

will  1^  regarded  as  the  legal  one.    Sykei  v. 
As    between   rival    legislatures   by   which       Spencer,  Taft  El.  Cas.  666. 
senators  have  been  elected  that  legislature 

8.  By  Territorial  Legislature  Before  Formal  Admission. 

As  to  whether  or  not  a  senator  elected  by  sion  into  the  Union,  is  a  senator  entitled  to  a 
the  legislature  of  a  territory  being  erected  seat  in  the  Senate,  see  Shields,  Taft  £1.  Cas. 
into  a  state,  and  prior  to  its  formal  admis-       187. 

4.  While  state  in  Insnrreotion.  —  Where  a  state  is  in  rebellion  against  the 
Union  and  its  affairs  are  subjugated  to  military  rather  than  civil  authority, 
it  cannot  be  said  to  maintain  that  republican  form  of  government  which  the 
Constitution  requires  the  United  States  to  guarantee  to  every  state  in  the 
Union.  Hence^  senators  elected  under  such  conditions  are  not  entitled  to  seats 
in  the  Senate. 

Fishback,  Taft  El.  Cas.  240;  Cutler,  Taft  £1.  Cas.  248. 


5.  During  Existence  of  Provisional  Government.  —  Senators  elected  during  the 
existence  of  a  provisional  government  over  a  state,  incident  to  the  reconstruction 
of  the  Union  after  the  civil  war,  were  not  entitled  to  lie  seated. 


Jones,  Taft  El.  Cas.  282. 

On  February  23,  1870,  the  credentials  of 
Mr.  Revels  were  presented.  A  resolution  was 
submitted  that  they  be  referred  to  the  com- 
mittee on  judiciary  with  instructions  to  in- 
quire whether  he  had  been  nine  years  a  citizen 
of  the  United  States,  and  whether  the  person 
certifying  to  his  election  was  the  governor  of 
the  state.  Mr.  Revels's  credentials  were 
signed  by  Adelbert  Ames,  brevet  major-gen- 
eral, United  States  army,  provisional  gov- 
ernor of  Mississippi.  The  Act  of  July  25, 
1866,  provided  "  that  it  shall  be  the  duty  of 
the  governor  of  the  state  from  which  any 


senator  shall  have  been  chosen  as  aforesaid,  to 
certify  his  election,"  etc.  It  was  contended  that 
this  was  not  such  a  certificate  as  was  required 
by  that  Act.  It  was  also  contended  that  Mr. 
Revels,  being  partly  of  African  blood,  had  not 
been  nine  years  a  citizen  of  the  United 
States;  that  he  was  not  a  citizen  at  birth, 
following  the  decision  of  the  Dred  Scott  case; 
that  he  became  a  citizen  only  on  the  ratifica- 
tion of  the  Fourteenth  Amendment  in  1868. 
After  debate,  the  motion  to  refer  the  cre- 
dentials was  determined  in  the  negative,  and 
Mr.  Revels  took  the  oath  of  office  February 
25.    Revels,  Taft  £1.  Cas.  312. 


6.  After  Seconstruction.  —  An  election  of  senators  held  by  a  state  legislature 
after  the  passage  of  the  Reconstruction  Act,  but  prior  to  the  Act  declaring 
such  state  entitled  to  representation  in  Congress,  was  valid. 

Hart  V.  Gilbert,  Taft  El.  Cas.  320;  Reynolds  v,  Hamilton,  Taft  El.  Cai.  S2S. 


jT 


7.  Majority  Elected  Constitutes  a  Qnonun.  —  Where  at  an  election  of  members 
of  a  state  legislature  there  is  a  failure  to  elect  the  full  number  provided  for  by 
law,  a  majority  of  those  elected,  though  a  minority  of  the  whole  number  provided 
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for  by  law,  will  constitute  a  quorum  for  the  transaction  of  business  and  may 
legally  elect  a  senator. 

Ck>rbiii  17.  Vutler,  Taft  £1.  Cas.  682. 

8.  Election  by  Minority.  —  A  minority  cannot  elect  a  senator,  even  though 
the  majority  wilfully  votes  for  one  known  to  be  ineligible. 

Ransom  v.  Abbott,  Taft  £1.  Caa.  338. 

9.  Sight  of  Legislator  to  Vote  for  Himsell  —  A  member  of  a  legislature  is 
authorized  by  his  office  to  vote  for  himself  for  senator,  and  an  election  thus 
secured  is  valid. 

Bateman,  Taft  £1.  Cas.  96. 

n.  Appoihtkehtb  bt  EzscuTrvz  —  1.  In  OeneraL — During  a  recess  of  the 
state  legislature  it  is  competent  for  the  governor  of  a  state  to  appoint  one  to 
fill  a  vacancy  in  the  office  of  senator. 


BeU,  Taft  £1.  Cas.  26;  Blair,  Taft  £1.  Cas. 
36. 

"December  15,  1851,  Henry  Clay  addressed 
a  letter  to  the  general  assembly  of  Kentucky, 
resigning  his  seat  in  the  Senate,  '  to  take 
effect  on  the  first  Monday  of  September, 
1852.'  December  30,  1851,  Archibald  Dixon 
was  elected  by  the  legislature  to  fill  that  un- 
expired term.  June  29,  1852,  during  the 
recess  of  the  legislature,  Henry  Clay  died. 
July  6th  the  governor  appointed  David  Meri- 
wether senator  '  until  the  time  the  resigna- 
tion of  Henry  Clay  takes  effect.'  Mr. 
Meriwether's  credentials  were  presented  and 
he  took  his  seat  July  15,  and  held  it  until 
Congress  adjourned  August  31.  December  6 
the  Senate  reassembled;  Mr.  Meriwether  did 
not   appear,   and   Mr.    Dixon   appeared    and 


presented  his  credentials.  Objection  was 
made  to  his  taking  the  oath  of  office  on  the 
ground  that  the  seat  belonged  to  Mr.  Meri- 
wether, that  Mr.  Meriwether  had  been  ap- 
pointed to  fill  the  vacancy  happening  by  the 
death  of  a  senator,  and  that  he  had  a  right 
to  the  seat  until  the  next  meeting  of  the 
legislature,  and  that  it  was  not  in  the  power 
of  the  governor  to  limit  his  term  of  office  to 
the  first  Monday  in  September,  1852.  The 
seat  was  vacant  until  December  20,  when  the 
Senate  by  a  vote  of  twenty-seven  ayes  to 
sixteen  nays  resolved  that  Mr.  Dixon  had  been 
duly  elected  to  fill  the  vacancy  in  the  Senate 
occasioned  by  the  resignation  of  the  Hon. 
Henry  Clay,  and  was  entitled  to  a  seat 
therein."     Dixon,  Taft  £1.  Cas.  13. 


Where  tho  Term  of  a  Senator  from  a  Vow  8Uto  is  fixed  by  lot  in  the  Senate,  and 
expires  before  the  next  regular  session  of  the  state  legislature,  it  is  competent 
for  the  governor  to  appoint  one  to  fill  the  office  until  the  legislature  meets  and 
elects. 

Sevier,  Taft  £1.  Cas.  7. 

2.  Seappointment  of  Sitting  Senator.  —  The  term  of  the  sitting  senator  expir- 
ing before  the  next  session  of  the  legislature,  it  was  competent  for  the  governor 
to  appoint  him  to  hold  the  office  until  the  next  meeting  of  the  legislature. 

Tracy,  Taft  £1.  Cas.  3;  Blair,  Taft  £1.  Cas.  36.     Contra,  Lauman,  Taft  £1.  Cas.  6. 


3.  Until  Next  Meeting  of  the  Legitlatare.  —  One  appointed  by  the  governor 
of  a  state  to  the  office  of  senator  during  a  recess  of  the  legislature  is  entitled  to 
hold  office  until  his  successor  is  elected  by  the  legislature  subsequently  meeting, 
and  notice  of  such  election  given  to  the  Senate. 

Smith,  Taft  £1.  Cas.  4. 
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Mt  itnAU.  CON^  TITUTION,  An.  1,  t**.  1 

Vot  Bfjond  A4joiinuM&t  of  Vozt  (tonioa.  —  One  appointed  senator  by  the  governor 
of  a  state,  during  a  recess  of  the  legislature,  is  not  entitled  to  hold  office  beyond 
the  adjournment  of  a  legislature  thereafter  convening,  even  though  such 
legislature  fails  to  elect  a  senator. 

Phelps,  Taft  El.  Cas.  16. 

4.  Session  Intervening  Between  Sesignation  and  Appointment.  —  Where  a  ses- 
sion of  the  state  legislature  intervenes  between  the  resignation  of  a  senator 
and  the  appointment  of  his  successor  by  the  governor  of  the  state,  such  appoint- 
ment is  invalid,  and  the  one  so  appointed  is  not  entitled  to  a  seat  in  the  senate. 

Johns,  Taft  El.  Cas.  1. 


5.  Vacancy  Not  Existing  at  Time  of  Appointment.  —  It  is  not  competent  for 
the  executive  of  a  state,  in  the  recess  of  a  legislature,  to  appoint  a  senator  to 
fill  a  vacancy  which  will  happen,  but  has  not  happened  at  the  time  of  the 
appointment. 

Lauman,  CI.  &  H.  £1.  Cas.  871. 

m.  auALlFlCATloVB  07  8SVAT0B8  —  1.  Citizenship.  —  The  qualifications  pre- 
scribed by  the  Constitution  are  absolutely  essential.  One  who  has  not  been 
a  citizen  of  the  United  States  for  nine  years  is  ineligible  to  the  office  of  senator. 

Shields,  Taft  El.  Cas.  138.  where    he   has    ever   since   resided.    On   the 

"Mr.    G.,   a   native   of   Geneva,   migrated  28th  day  of  February,  1703,  he  was  elected 

thence  and  came  to  Boston  in  1780;  in  1783  from  that  state  to  the  Senate  of  the  United 

he  removed  to  Pennsylvania,  and  in  the  same  States.    It  was  determined  that  he  was  not 

year  to  Virginia,  where  he  purchased  a  large  entitled  to  his  seat,  not  having  been  '  nine 

tract  of  land  and  took  an  oath  of  allegiance  yecurs  a  citizen  of  the  United  States.' "    Gal- 

to  said  state.    In    December,  1785,  he    pur-  latin,  CI.  &  H.  El.  Cas.  861. 
chased  an  estate    in    Fayette    county,  Pa., 

ft 

8.  "  An  Inhabitant  of  That  State."  —  One  who  is  an  inhabitant  of  a  state  at 
the  time  of  his  election  as  senator,  having  the  other  qualification  prescribed  by 
the  Constitution,  is  eligible  to  a  seat  in  the  Senate. 

Ames,  Taft  El.  Cas.  317. 

Otrtifleats  «f  Gorenior.  —  The  appointee  had  resided  in  the  state  from  which 
he  was  appointed  from  September,  1808,  till  May,  1809  —  the  date  of  his 
appointment.  It  was  held  that,  the  term  of  residence  or  other  qualifications 
necessary  to  entitle  a  person  to  become  an  inhabitant  of  a  state,  not  being 
defined  either  by  the  constitution  or  laws  of  the  state,  the  certificate  of  the 
governor  that  a  person  was  a  citizen  thereof  was  sufficient  for  the  Senate  to 
proceed  upon,  he  being  otherwise  entitled  to  his  seat. 

Griswold,  Taft  El.  Cas.  M. 

S.  Power  of  States  to  ^dd  to  Qualifloations.  —  A  stnte  cannot  superadd  quali- 
fications of  a  senator  to  those  prescribed  by  the  Constitution  of  the  United 
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1ft.  t,  lit.  ft.  CONSTITUTION.  tkt  fti&4U. 

States ;  so  where  a  state  constitution  provided  that  judges  of  the  Supreme 
Court  should  not  be  eligible  to  any  office  of  public  trust  or  profit  in  the 
United  States  during  the  term  for  which  they  were  elected,  one  who  had  been 
elected  judge  of  the  Supreme  Court  for  a  term  of  nine  years,  but  resigned  the 
office  and  was  subsequently,  and  during  the  term  for  which  he  was  elected, 
elected  senator,  was  held  entitled  to  his  seat 

TmmbuU,  Taft  £L  Cas.  148. 

815  Voiame  YIU 


ARTICLE  I.,  SECTION  3. 

''  The  Senate  shall  have  the  sole  power  to  try  all  impeaohments.  When  sitting  for 
that  purpose,  they  shall  be  on  oath  or  affirmation.  When  the  President  of 
the  United  States  is  tried,  the  chief  justice  shall  preside :  and  no  person  shall 
be  convicted  without  the  concurrence  of  two-thirds  of  the  members  present. 
Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust 
or  profit  under  the  United  States :  but  the  party  convicted  shall  nevertheless 
be  liable  and  subject  to  indictment,  trial,  judgment  and  punishment,  according 
to  law." 

lUzim  that  the  Xing  Can  Do  Ro  Wrong.  —  The  provision  for  the  impeachment  of 
the  President  does  not  recognize  any  place  in  our  system  of  government  for  the 
maxim  of  English  constitutional  law  that  the  King  can  do  no  wrong. 

Langford  v,  U.  S.,  (1879)   101  U.  S.  342. 


Compel  Attendanee  of  Witnoiiee. —  The  House  of  Representatives  has  the  sole  right 
to  impeach  officers  of  the  government,  .and  the  Senate  to  try  them.  Where 
the  question  of  impeachment  is  before  either  body  acting  in  its  appropriate 
sphere  on  that  subject,  they  have  the  right  to  compel  the  attendance  of  witnesses, 
and  their  answers  to  proper  questions,  in  the  same  manner  and  by  the  use  of  the 
same  means  that  courts  of  jiistice  can  in  like  cases. 

Kilboum  v.  Thompson,  (1880)   103  U.  S.  190. 
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ARTICLE  I.,  SECTION  4. 

''  The  times,  plaoes  and  manner  of  holding  elections  for  senators  and  representa- 
tives, shall  be  prescribed  in  each  state  by  the  legislature  thereof;  but  the 
Congress  may  at  any  time  by  law  make  or  alter  such  r^^ations,  except  as 
to  the  places  of  choosing  senators.  The  Congress  shall  assemble  at  least  once 
in  every  year,  and  snch  meeting  shall  be  on  the  first  Monday  in  December, 
unless  tiiey  shall  by  law  appoint  a  different  day." 

I.  "Shall  Be  Prescribed  in  Each  State  by  the  Legislature,"  317. 

1.  By  Legislature  Elected  by  Frauds  317. 

2.  Effect  of  State  Constitutional  Provisions^  J17. 

3.  Mandatory  or  Directory  Effect  of  Provisions^  ^1*]. 

a.  As  to  Time  and  Plctce  of  Holding  Elections^  317. 

b.  As  to  Making  Returns  in  Specified  TimCy  318. 

4.  Power  to  District  a  State^  318. 

5.  Failure  to  Prescribe  Vote  Necessary  to  Elect  Senator y  318. 

6.  Power  of  Governor  on  Failure  of  Legislaiure  to  Act^  318. 

II.  Exercise  of  Power  by  Congress,  318. 

1.   In  Generaly  318. 

a.  For  the  Protection  of  Elections y  319. 

3.  Appointment  of  Supervisor Sy  319. 

4.  Punish  Violation  of  Duty  by  State  Officer y  319. 

5.  Interference  at  State  Elections y  320. 

III.  Relation  of  State  and  Congressional  Powers,  320. 

I  "  Shall  Bb  Pbbbobibeb  nr  Bach  Stats  by  the  Leoislatubb  "  —  1.  By 

Legitlatnre  Elected  by  Fraud.  —  An  election  law  adopted  by  a  territorial  legis- 
lature^  itself  elected  by  means  of  fraud,  intimidation,  and  force,  is  a  nullity, 
and  elections  held  thereunder  are  invalid. 

Keeder  v.  Whitfield,  Bart.  El.  Gas.  185. 

8.  Bflbet  of  state  Conttitntional  Provisioiia.  —  Article  I.,  sec.  4,  of  the  Con- 
stitution of  the  United  States  confers  upon  the  legislatures,  not  constitutional 
conventions,  of  the  several  states,  authority  to  fix  the  times,  places,  and  manner 
of  holding  elections  for  senators  and  representatives.  In  a  conflict  between  a 
constitutional  convention  and  the  legislature  the  latter  must  prevail. 

Baldwin  v,  Trowbridge,  2  Bart.  El.  Cas.  46.      sentatives    in   Congress,   the    legislature    is 

powerless  to  alter  the  same,  and  one  elected 

Where  the  constitution  of  a  state  has  fixed       at  the  time  fixed  by  the  Constitution  will  be 

the  time  for  holding  the  election  of  repre-       seated.    Shiel  v.  Thayer,  1  Bart.  £1.  bas.  349. 

S.  Xandatory  or  Directory  SfTect  of  Provisions  —  a.  As  to  Time  and  Place 
OF  Holding  Elections.  —  The  provisions  of  the  law  which  fix  the  time  and 
place  of  holding  elections  are  mandatory,  and  only  elections  held  at  such  time 
and  place  are  legal. 

Patterson  i?.  Belford,  1  EUsw.  El.  Cas.  62. 
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llMtiMi.  CONSTITUTION,  Art.  L,  no.! 

6.  As  TO  Making  Rstubnb  in  Specified  Tims.  —  Where  a  state  law 
requires  votes  for  a  representative  to  be  returned  in  a  specified  time,  it  is  merely 
directory^  and  votes  returned  after  that  time  may  be  counted. 

Brockenbrough  v.  GabeU,  1  Bart.  El.  Gas.  79. 

4.  Power  to  District  a  State. —  ^'  The  power  to  district  a  state,  in  accordance 
with  the  federal  apportionment,  is,  by  sec^  4  of  art  I.  of  the  Constitution  of 
the  United  States,  conferred  upon  the  state,  subject  to  the  control  of  Congress, 
whereas,  the  power  to  fix  or  alter  the  number  of  members  of  the  House  of 
Bepresentatives  of  the  TJnited  States  is  vested  exclusively  in  the  federal 
government ;  *  *  *  there  is  no  doubt  that  a  state  cannot  exercise  the  power 
to  fix  the  size  of  the  federal  House  of  Bepresentatives,  whether  through  its 
ordinary  legislature,  or  its  constitutional  convention,  or  in  any  other  way." 

S^gar,  2  Bart.  EL  Gas.  810. 

• 

5.  Failure  to  Preseribe  Vote  Necessary  to  Elect  Senator.  —  Where  the  state  statr 
utes  fail  to  prescribe  the  vote  necessary  to  elect  a  senator,  it  is  incompetent  for 
the  two  houses  to  prescribe  by  resolution  that  a  plurality  shall  elect 

Stockton,  Taft  EI.  Gas;  264,  holding  that  one  elected  by  a  plurality  was  not  entitled  to 
a  teat. 

6.  Power  of  Governor  on  Failure  of  LegisUtnre  to  Act.  —  Where  the  legislature 
of  a  state  has  failed  to  ^  prescribe  the  times,  places,  and  maimer  "  of  holding 
elections,  as  required  by  the  Constitution,  the  governor  may,  in  case  of  vacancy, 
in  his  writ  of  election  give  notice  of  the  time  and  place  of  election;  but  a 
reasonable  time  ought  to  be  allowed  for  the  promulgation  of  the  notice. 

Hoje,  Gl.  k  H.  El.  Gas.  135.  In  this  case  fixed  for  a  general  election,  to  wit,  of  electors 
the  notice  was  short  (in  effect  only  two  for  President  and  Vice-President ;  it  was  held 
days),  yet  the  time  prescribed  was  a  day      to  be  sufficient. 

XL  BxsBCiSK  07  PowBB  BT  CoBOBBSS  —  1.  In  OeneraL  —  By  the  plain  letter 
of  the  Constitution  Congress  may  prescribe  the  time,  place,  and  manner  of 
holding  elections  for  representatives;  and  at  such  time  and  place,  and  in  the 
manner  thus  prescribed,  every  second  year,  the  people  of  each  state  may  choose 
as  representative  in  Congress  any  person  having  qualifications  enumerated  in 
that  Constitution. 

Tum^  17.  Marshall,  1  Bart.  El.  Gas.  167.         serve  at  a  special  term  are  entitled  to  serve 

the  full  regular  term  is  still  in  force,  and 

An  election  for  representatives  held  at  the  such  incumbents  decline  to  become  candidates 
regular  time  for  such  election,  and  while  a  in  the  regular  election,  is  void,  even  though 
resolution  of  the  House  of  Representatives  the  resolution  be  subsequently  annulled  and 
holding    that    those    theretofore    elected    to      rescinded.    Ghalson,  1  Bart.  El.  Gas.  9. 

Avdliarj  Scats  Legislation. — Congress  having,  in  the  exercise  of  its  constitutional 
power,  fixed  the  time  for  holding  the  election  for  representatives  in  all  the  states, 
from  the  moment  of  the  passage  of  the  Act  it  became  engrafted  on  the  statutes 
of  every  state,  and  it  required  no  auxiliary  state  legislation  to  give  it  effect 

Patterson  f .  Belford,  1  EUsw.  El.  Gas.  62. 
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2.  For  the  Protection  of  Elections. —  The  power  of  Congress^  under  the  Con- 
stitution of  the  United  States,  to  make  such  provisions  as. are  necessary  to  secure 
the  fair  and  honest  conduct  of  an  election  at  which  a  member  of  Congress  is 
elected,  as  well  as  the  preservation,  proper  return,  and  counting  of  the  votes 
cast  thereat,  and,  in  fact,  whatever  is  necessary  to  an  honest  and  fair  certifi- 
cation of  such  election,  cannot  be  questioned.  The  right  of  Congress  to  do  this, 
by  adopting  the  statutes  of  the  States,  and  enforcing  them  by  its  own  sanctions, 
16  established. 


In  re  Coy,  (1888)  127  U.  S.  752,  affirming 
(1887)  31  Fed.  Rep.  794.  See  also  U.  S.  v. 
Kelsey,  (1890)  42  Fed.  Rep.  882;  U.  S.  t?. 
Crosby,  (1871)  1  Hughes  (U.  S.)  448,  26  Fed. 
Cas.  No.  14,893 

For  the  conduct  of  congressional  elections. 
—  It  is  in  the  power  of  Congress  to  provide 
laws  for  the  proper  conduct  of  elections  held 
for  congressmen,  to  provide,  if  necessary,  the 
officers  who  shall  conduct  them  and  make 
return  of  the  results,  and  especially  to  pro- 
vide, in  an  election  held  under  its  own 
authority,  for  security  of  life  and  limb  to  the 
voter  while  in  the  exercise  of  this  function. 
It  cannot  be  doubted  that  Congress  can  by 
law  protect  the  act  of  voting,  the  place  where 
it  is  done,  and  the  man  who  votes,  from  per- 
Bonal  violence  or  intimidation,  and  the  elec- 
tion itself  from  corruption  and  fraud.  Ex  p, 
Yarbrough,  (1884)  110  U.  S.  661. 

The  O)n8titution  confers  upon  Consrress 
ample  power  to  legislate  for  the  protection 
and  purity  of  elections  for  representatives  in 
Congress,  whether  such  elections  be  for  repre- 
sentatives alone  or  in  conjunction  with  the 
selection  of  state  and  county  officers.  Con- 
gress may  enact  statutes  containing  specific 
regulations  to  accomplish  this  end,  or  it  may 
adopt  the  laws  of  the  states  so  far  as  they 


relate  to  congressional  representatives,  and 
thus  and  to  that  extent  make  the  state  elec- 
tion officers  federal  officers;  but  it  can  go  no 
further.  Ex  p.  Perkins,  (1887)  29  Fed.  Rep. 
904. 

Sections  2005  and  aoo6,  R.  S.,  are  author- 
ized by  this  section,  though  they  may  not  be 
within  the  province  of  the  Fifteenth  Amend- 
ment for  wanting  apt  words  limiting  discrimi- 
nation on  account  of  race,  color,  or  previous 
condition  of  servitude.  Brown  V.  Munford, 
(1883)  16  Fed.  Rep.  176. 

Section  5506,  R.  S.,  providing  that  "  Every 
person  who,  by  any  unlawful  means,  hinders, 
delays,  prevents,  or  obstructs,  or  combines 
and  confederates  with  others  to  hinder,  delay, 
prevent,  or  obstruct,  any  citizen  from  doing 
any  act  required  to  be  done  to  qualify  him 
to  vote,  or  from  voting  at  any  election  in 
any  state,  territory,  district,  county,  city, 
parish,  township,  school  district,  municipality, 
or  other  territorial  subdivision,  shall  be  fined 
not  less  than  five  hundred  dollars,  or  be  im- 
prisoned not  less  than  one  month  nor  more 
than  one  year,  or  be  punished  by  both  such 
fine  and  imprisonment,"  is  valid  legislation 
concerning  congressional  elections.  17.  S.  v. 
Munford,  (1883)   16  Fed.  Rep.  223. 


3.  Appointment  of  Supervisors.  —  An  Act  of  Congress  directing  the  judges  of 
the  Circuit  Courts  of  the  United  States,  under  proper  application,  at  any  election 
for  representatives  or  delegates  in  Congress,  to  appoint  supervisors  to  guard 
and  scrutinize  the  registration  and  election,  is  within  the  power  of  Congress 
to  regulate  the  election  of  its  own  nembers. 

Matter  of  Sundry  Citizens,  (1878)  2  Flipp.  (U.  S.)  228,  23  Fed.  Cas.  No.  13,628. 


4.  Punish  Violation  of  Dnty  by  State  Officer.  —  Congress  has  constitutional 
power  to  enact  a  law  for  punishing  a  state  officer  of  election  for  the  violation 
of  his  duty  under  a  state  statute  in  reference  to  the  election  of  a  representative 
to  Congress. 


Ex  p.  Siebold,  (1870)  100  U.  S.  373.  See 
also  Ex  p.  Clarke,  (1879)  100  U.  S.  399;  U.  8. 
V.  Gale,  (1883)  109  U.  S.  66;  U.  S.  v.  O'Con- 
nor, (1887)  31  Fed.  Rep.  449. 

Congress  has  power  to  prohibit  and  follow 
with  penal  consequences  the  doing  by  the  offi- 
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cers  of  election  for  members  of  Congress  any 
act  unauthorized,  with  the  intent  to  affect 
any  election  or  its  result.  This  would  include 
a  mere  presentation  of  argument  by  an  officer 
of  election  to  induce  a  voter  to  support  or 
cast  his  vote  for  a  particular  candidate.  U. 
S.  V,  Bader,  (1883)  16  Fed.  Rep.  117. 
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Slaotiont.  CONSTITUTION,  Art.  L,  mo.  4, 

6.  Interference  at  State  Sleetioni.  —  Whether  die  power  of  Congress  to  legis- 
late in  respect  to  congressional  elections  depends  upon  the  effect  of  the  second 
and  fourth  sections  of  Article  I.,  or  arises  out  of  the  implied  power  to  protect 
such  elections  against  violations  or  frauds  because  they  are  federal  elections, 
so  far  as  federal  officials  are  thereby  directly  chosen,  it  furnishes  no  reason  for 
any  interference  at  a  purely  state  election. 

Lackey  r.  U.  S.,  (C.  C.  A:  1901)  107  Fed.  When  Congress  has  power  to  regulate  fed- 

Rep.  117.  eral  elections  alone,  given  it  by  the  Constitu- 

tion, and  it  passes  a  law  to  regulate  elections 

Acts  of  Congress  limited  by  conetmctiOB  under  that  power,  every  fair  construction 
to  federal  elections.  —  An  Act  of  Congress  would  be  that  it  exercised  its  legislative 
which  has  no  constitutional  warrant  in  rela-  power  within  the  grant  of  the  Constitution, 
tion  to  a  state  election  may  be  valid  when  and  that  the  law  made  in  pursuance  of 
applied  to  a  congressional  election.  U.  8.  f .  constitutional  authority  applied  only  to  the 
Belvin,  (1891)  46  Fed.  Bep.  383.  elections    named    in    it.    U.  S.  v.   Munford, 

(1883)  16  Fed.  Rep.  228. 

Congress  Cannot  Assnmo  FoU  Control  of  all  elections  at  which  Congressional  repre- 
sentatives are  chosen  in  conjunction  with  state  and  county  officers.  The  mere 
fact  that  a  representative  in  Congress  is  voted  for  at  an  election  of  state  and 
county  officers,  does  not  authorize  Congress  to  regulate  such  election  in  matters 
which  in  no  wise  relate  to  or  affect  the  result  so  far  as  it  concerns  the  United 
States.  It  has  no  more  right  to  regulate  the  election  of  state  and  county  officers 
under  those  circumstances  than  it  would  have  if  no  representative  in  Congress 
were  voted  for;  and  it  has  not  attempted  to  do  so. 

Ba  p.  Perkins,  (1887)  29  Fed.  Rep.  904. 

Powor  to  Protoet  firom  Baoo  Msoriminatioa.  —  No  constitutional  statute  could  he 
passed  by  Congress  relating  to  state  and  municipal  elections,  except  for  the 
purpose  of  protecting  voters  from  being  hindered  or  prevented  from  voting  on 
account  of  their  race,  color,  or  former  slavery. 

U.  S.  r.  Belvin,  (1891)  46  Fed.  Rep.  383. 

in.  Belatiok  of  Stats  akd  Cokobessiokal  Powers.  —  When  Congress  exer- 
cises its  authority  to  regulate  elections,  the  subject  need  not  be  entirely  and 
completely  controlled  and  provided  for,  nor  need  the  regulations  take  the  place 
of  all  state  regulations  on  the  subject.  There  is  no  declaration  that  the  regula- 
tion shall  be  made  either  wholly  by  the  state  legislature  or  wholly  by  Congress. 
The  state  may  make  regulations  on  the  subject ;  Congress  may  make  regulations 
on  the  same  subject,  or  may  alter  or  add  to  those  already  made.  The  paramount 
character  of  those  made  by  Congress  has  the  effect  to  supersede  those  made  by 
the  state,  so  far  as  the  two  are  inconsistent,  and  no  further.  There  is  no  such 
conflict  between  them  as  to  prevent  their  forming  a  harmonious  system  per- 
fectly capable  of  being  administered  and  carried  out  as  such. 

Ex  p.  Siebold,   (1879)   100  U.  S.  383.    See  gress,  to  act.      The  power  of  the  states  to 

also  U.  S.  r.  Gale,  (1883)  109  U.  S.  66;  Ex  p.  prescribe   the  times,  places,  and  manner  of 

Geissler,  (1880)  4  Fed.  Rep.  18&  electing  representatives  is  as  supreme  as  that 

of  Congress,  subject  to  the  proviso  that  Con- 

The  fourth  section  of  the  first  article  of  gress  may  change  or  suspend  their  action  by 

the  Constitution  of  the  United  States  com-  substituting  its  own  in  lieu  thereof.    Vy^at- 

Qiands  the  legislature,  but  only  pemiits  Con-  ever  power  the  state  legislatures  possess  over 
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Art.  I«|  Mo»  4« 


CONSTITUTION. 


Sleotioni. 


•lections  they  derive  from  the  Constitution. 
Congress  has  no  more  power  to  direct  state 
legidation  than  the  states  have  to  dictate  to 
Congress  its  rule  of  action.  Hence,  Congress 
must  either  designate  the  time,  specify  the 
place,  and  prescribe  the  manner  by  law,  or 
leave  it  to  the  wisdom  of  the  several  state 
legislatures.  Members,  1  Bart.  El.  Cas.  47, 
saying:  "  It  is  evident  that  the  convention 
which  formed  and  the  people  who  ratified  that 
great  charter  [the  Constitution]  of  our  liber- 
ties intended  that  the  regulation  of  the  times, 
places,  and  manner  of  holding  the  elections 
should  be  left  exclusively  to  the  legislatures 
of  the  several  states,  subject  to  the  condition, 
only,  that  Congress  might  alter  the  state 
regulations  or  make  new  ones,  in  the  event 
that  the  states  should  refuse  to  act  in  the 
premises,  or  should  legislate  in  such  a  man- 
ner as  would  subvert  &e  rights  of  the  people 
to  a  free  and  fair  representation." 

Fedexmlist.  —  It  will  not  be  alleged  that  an 
election  law  could  have  been  framed  and  in- 
serted in  the  Constitution  which  would  have 


been  always  applicable  to  every  probable 
change  in  the  situation  of  the  country;  and 
it  will  therefore  not  be  denied  that  a  dis- 
cretionary power  over  elections  ought  to 
exist  somewhere.  It  will,  I  presume,  be  as 
readily  conceded  that  there  were  only  three 
ways  in  which  this  power  could  have  been 
reasonably  modified  and  disposed:  that  it 
must  either  have  been  lodged  wholly  in  the 
national  legislature,  or  wholly  in  the  state 
legislatures,  or  primarily  in  the  latter  and 
ultimately  in  the  former.  The  last  mode  has, 
with  reason,  been  preferred  by  the  conven- 
tion. They  have  submitted  the  regulation  of 
elections  for  the  federal  government,  in  the 
first  instance,  to  the  local  administrations, 
which,  in  ordinary  cases  and  when  no  im- 
proper views  prevail,  may  be  both  more 
convenient  and  more  satisfactory;  but  they 
have  reserved  to  the  national  authority  a 
right  to  interpose  whenever  extraordinary 
circumstances  might  render  that  interposition 
necessary  to  its  safety.  Hamilton,  in  The 
Federalist,  No.  JA^. 


Vsettoi  «f  BepremtatiYss  by  General  Ballot. —  Members  of  the  House  of  Kepre- 
sentatives  elected  by  general  ballot,  or  from  the  state  at  large,  are  entitled  to 
their  seats,  although  Congress  has  enacted  that  the  several  states  shall  be  divided 
into  districts  from  which  the  representatives  shall  be  elected. 

Members,  1  Bart  EL  Gas.  47. 
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ARTICLE  I.,  SECTION  5. 

'*  Each  house  shall  be  the  judge  of  the  elections,  returns  and  qnalifleations  of  its 
own  members,  and  a  majority  of  each  shall  constitute  a  quorum  to  do  business; 
but  a  smaller  number  may  adjourn  from  day  to  day,  and  may  be  authoriied 
to  compel  the  attendance  of  absent  members,  in  such  manner,  and  under  such 
penalties  as  each  house  may  provide." 

I.  Delegates  from  Territories,  322. 

II.    EXCLUSIVENESS  OF  JURISDICTION,  322. 

III.  Conclusiveness  of  Findings,  324. 

IV.  Giving  Effect  to  the  Will  of  the  People,  324. 
V.  Power  to  Go  Behind  Certificate,  324. 

VI.  Bribery  Invalidating  Election,  324. 
VII.  Right  of  Individuals  to  Sit  in  State  Legislature,  324. 
VIII.  After  Expiration  of  Term,  325. 
IX.  Qualifications  of  Members,  325. , 
X.  Compel  Attendance  of  Absent  Members,  325. 

I.  DSLBOATES  FBOX  Tebbitobisb.—  The  House  may  at  any  time  exclude  from 

the  limited  membership  which  it  now  extends  to  delegates  from  territories 
any  person  whom  it  may  for  any  reason  judge  to  be  unfit  to  hold  a  seat  as  a 
delegate.  And  a  contestant  having  admitted  that  he  has  a  plurality  of  wives, 
and  that  he  teaches  and  advises  others  to  the  commission  of  that  offense,  should 
be  excluded  from  the  House. 

Cazmoii  V.  Campbell,  2  Ellsw.  El.  Cas.  604,  with  limited  powers.     •     •     •     Their  elee- 

saying:   "A  representative  is  a  member,  but  a  tions,  returns,  and  qualifications  are  judged 

member  may  not  be  a  representative  in  the  by  the  same  standard,  and  they  are  excluded 

technical  sense  of  the  term ;  a  delegate  is  also  from  the  House  for  cause  alike  by  a   two- 

a  member.     A   representative  is   a   member  thirds  vote  of  the  voting  membership.'' 
with  full  powers.     A  delegate  is  a  member 

IL  ExcLUSiVEKBBS  OF  JuBiBDiCTioK.  —  Congress  is,  by  the  Constitution,  the 
exclusive  judge  of  the  elections  and  returns,  as  well  as  the  qualifications  of  its 
members,  and  the  returns  from  the  state  authorities  are  prima  facie  evidence 
only  of  an  election,  and  are  not  conclusive  upon  the  House. 

Spaulding  v.  Mead,  CI.  A  H.  El.  Gas.  167. 

The  Senate  of  the  United  States  is  the  exclusive  judge  of  the  election,  return, 
and  qualification  of  its  own  members.  Whether  an  election  of  a  senator  by 
the  state  legislature  is  in  conformity  with  such  regulations  as  are  prescribed 
by  Congress,  or  whether,  for  want  of  strict  conformity  therewith,  it  is  illegal 
and  void,  are  questions  which  a  state  court  has  no  jurisdiction  to  decide. 

Matter  of  Executive  Communication,  (1869)  Jurisdiction  to  determine  the  right  of  a 

12  Fla.  686.  senator  to  a  seat  is  vested  exclusively  in  the 

Senate.     Fitch,  Taft  El.  Cas.  164. 
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Tht  BttiiM  of  Soproio&totiYoo  needs  no  parties  in  courts  or  names  on  the  reoord, 
to  guard  its  own  rights  and  privileges ;  nor  any  extrinsic  action  to  quicken  it 
in  the  exercise  of  the  exclusive  power  to  judge  of  the  "election,  returns,  and 
qualifications"  of  those  who  claim  seats;  and  it  may  institute,  and  often 
has  instituted,  investigations  of  the  right  of  members  to  seats^  without  any 
contestant  at  all.  It  is  not  only  its  right,  but  its  duty,  to  see  that  no  one  shall 
occupy  a  seat  whose  title  is  imperfect,  and  to  investigate  of  its  own  motion 
whenever  there  is  reasonable  doubt  cast  upon  the  case. 


Reeder  v,  Whitfield,  1  Bart.  El.  Gas.  185. 
"  This  House  can  only  be  '  the  judge  of  the 
election,  returns,  and  qualifications  of  its 
members;'  that  is,  can  judge  whether  each 
member  has  been  elected  according  to  the 
laws  of  his  state  and  possesses  the  qualifica- 
tions fixed  by  the  Constitution.  Here  its 
Kwer  begins  and  ends.''  Smith  v.  Brown,  2 
irt.  El.  Gas.  395. 


Under  the  fifth  section  of  the  first  article 
of  the  Constitution  of  the  United  States  the 
House  has  the  right  to  ascertain  and  decide 
upon  all  questions  of  law  and  of  fact  neces- 
sary to  be  ascertained  and  decided  in  order 
to  enable  it  to  determine  upon  the  right  of 
each  individual  who  may  claim  to  be  one  of 
its  members.    Baker,  1  Bart.  El.  Gas.  92. 


JdBt  Anthoritj  of  ttotat  and  Congrtis. —  The  judging  of  the  election  of  members 
is  a  joint  authority,  residing  in  the  states  in  the  first  instance,  and  ultimately 
in  the  House. 

Spaulding  v.  Mead,  Gl.  &  H.  El.  Gas.  157. 

V«ith«r  tho  8Uto  Saprmns  Court  nor  the  Soorotary  of  Stato  has  the  power  to  pass  upon 
the  legality  of  an  appointment  of  a  United  States  senator  by  the  governor 
of  a  state.  Under  the  state  constitution  it  is  the  official  duty  of  the  secre- 
tary to  affix  the  seal  of  the  state  to  the  appointment,  and  to  countersign  or 
attest  the  same  as  evidencing  the  official  act  of  the  executive  authority  of  the 
state  in  appointing  a  senator  in  the  Congress  of  the  United  States,  and  this 
duty  is  one  involving  no  official  discretion  or  judgment  on  his  part 

within  our  reach,  appear  to  have  been  signed 
by  the  governor,  sealed  with  the  great  seal 
of  state,  and  attested  or  countersigned  by 
the  secretary  of  state.  We  have  been  unable 
to  find  anything  that  suggests  any  other  pos- 
sible way  of  evidencing  the  executive  act  than 
that  provided  by  the  provision  of  our  own 
organic  law,  nor  is  there  in  the  Constitution 
of  the  United  States  anything  that  prevents 
the  state  from  regulating  the  evidence  of  this 
official  act,  at  least  until  Congress  shall  act 
in  the  premises." 

A  state  court  cannot  determine  the  right 
to  the  ofilce  of  congressman,  but  only  the 
duty  of  the  board  of  state  canvassers  in  re- 
spect to  the  canvass.  The  power  to  determine 
the  right  is,  by  the  Constitution  of  the 
United  States,  vested  exclusively  in  the 
House  of  Representatives,  and  a  state  court 
cannot  go  behind  the  returns  and  investigate 
frauds  and  mistakes  and  adjudge  which  of 
the  candidates  was  elected,  but  can  only  de- 
termine whether  the  board  of  state  can- 
vassers ought  to  include  in  its  canvass  and 
statement  of  the  votes  cast  for  representative 
in  Congress  those  returned  from  particular 
counties.  McDill  v.  Board  of  State  Can- 
vassers,  (1S74)  36  Wis.  605. 
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State  V.  Crawford,  (1891)  28  FU.  441, 
wherein  the  court  said:  "In  the  absence  of 
any  provision  in  the  Constitution  or  statutes 
of  the  United  States,  when  a  governor  of  this 
state  wishes  to  appoint  a  senator  the  only 
legal  way  of  evidencing  his  act  so  aa  to  com- 
mand the  recognition  of  it  by  the  United 
States  Senate  as  his  official  act  is  to  comply 
with  the  formula  which  the  people  of  the 
state  have  in  our  constitution  declared  to  be 
the  proper  form  for  exercising  the  executive 
power  of  appointing  to  office.  Any  appoint- 
ment of  a  senator  not  thus  signed,  sealed,  and 
countersigned  is  not  authenticated,  in  the 
manner  which  our  organic  law  —  the  only  law 
regulating  the  subject  —  provides,  and  is  not 
entitled  to  recognition  by  the  Senate  of  the 
United  States  as  a  commission  or  appoint- 
ment as  United  States  senator  from  the  state 
of  Florida,  or  its  executive  authority  acting 
for  the  state.  Assuming  that  Congress  has 
the  authority  to  prescribe  how  such  an  ap- 
pointment should  be  authenticated,  until  it 
does  so  the  only  reasonable  conclusion  is  that 
this  executive  act  of  the  state  government 
shall  be  evidenced  in  the  manner  provided  by 
state  law  in  such  cases,  and  the  only  ap- 
pointments or  commissions  of  senators  ex- 
tended upon   the   proceedings    of    Congress 


CONSTITUTION.  Art.  L,  mo.  6. 

■ 

liiMfc  «f  Aet  of  Ooagratt. —  It  is  within  the  power  of  the  Senate  of  the  United 
States  to  regard  the  provisions  of  the  Act  of  Congress^  entitled  '^  An  Act  to 
regulate  the  times  and  manner  of  holding  elections  for  senators  in  Congress," 
as  directory. 

Matter  of  Executive  Gommunication,  (1S69)   12  FU.  686. 

m.  CoKCLUSiYEKESS  OF  F1KDIKO8.  —  When  the  Senate  has  once  passed  upon 
the  credentials  of  a  senator  and  admitted  him  to  a  seat^  it  is  powerless  tc 
order  a  reinvestigation  and  reverse  its  decision. 

The  Louisiana  Cases,  Taft  El.  Gas.  426.     See  also  Gorbin  v.  Butler,  Taft  El.  Gas.  682. 

The  Besoliitloa  «f  the  Senate,  Fasted  After  XAveetigaltoB,  admitting  a  senator  to  a  seat, 
is  a  final  decision  of  all  the  premises  then  in  controversy,  and  conclusive,  as  weD 
upon  the  legislature  and  all  persons  claiming  under  its  authority,  as  upon  the 
senator  named  in  the  resolution. 

Fitch,  Tkift  £1.  Gas.  164. 

IT.  Onrnro  Effect  to  the  Will  of  the  Pbofle.  —  The  great  principle  in 
judging  of  elections  ought  to  be,  that  the  will  of  the  people  fairly  expressed 
ought  to  govern.  And  that  construction  of  the  Constitution  and  laws  of  the 
United  States  ought  to  prevail,  which  consists  in  giving  effect  to  the  good 
votes,  rather  than  destroying  them. 

Bpaulding  v.  Mead,  Gl.  &  H.  El.  Gas.  157. 

v.  PowsB  TO  Go  Behikd  Cebtifioate. — The  action  of  a  state  board  in 
refusing  to  receive  supplemental  or  amended  certificates  of  an  election  is  not 
binding  on  the  House  of  Bepresentatives,  which  claims  the  rights  and  duty,  to 
go  behind  all  certificates  for  the  purpose  of  correcting  errors. 

Ghrisman  v,  Anderson,  1  Bart.  El.  Gas.  328.      is  not  binding  on  the  House  of  Representa- 
primarily  to  the  state  officers,  their  decision 

Mot  Coneluded  bj  Szeentive  Commiision. —  The  Senate  is  empowered  by  the  Con- 
stitution to  judge  of  the  elections,  returns,  and  qualifications  of  its  members* 
and  cannot  be  precluded,  by  the  commission  emanating  from  the  executive  of  a 
state,  from  any  inquiry  which  is  necessary  to  the  exercise  of  that  judgment 

Bateman,  Taft  El.  Gas.  96. 

VI.  Bbibebt  Ikyalidatiko  Eleotioe.  —  Bribery  to  secure  one's  election  as 
senator  will  invalidate  the  election. 

Pomeroy,  Taft  El.  Gas.  368. 
Vn.  BlOHT  OF  lEDIVIDirALS  TO  8IT  XV  STATE  LEOISLATVEE.  —  It  Is  Eet  Osn- 

patent  for  the  Senate  to  inquire  as  to  the  right  of  individual  members  to  sit 

in  a  legislature  that  is  conceded  to  have  a  quorum  in  both  houses  of  legally 

elected  members. 

)9yke8  v,  Spencer,  Taft  £1.  Gas.  666. 
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Art  I.,  Mt.  ft.  CONS  Tl  TV  HON,  Sltetioa. 

WliMW  Ttart  It  a  Uipnt*  m  lo  th«  Title  of  a  Snaoitnt  Vamb«r   of  the  members  of  a 

legislature  to  reduce  the  number  concededly  elected  below  a  quorimi,  the  Senate 
may  inquire  into  the  disputed  rights,  and  in  such  inquiry  will  not  look  merely 
to  the  evidence  of  the  fact,  but  go  back  to  the  fact  itself  and  determine  who 
of  those  claiming  seats  were  in  fact  elected. 

Sykes  r.  Spencer,  Taft  £1.  Gas.  556. 

VIIL  Aytsb  BxpntATlov  OF  TsBil.  —  It  is  doubtful  if  the  Senate  has  the 
power  to  consider  charges  affecting  the  right  of  a  senator  to  his  seat^  after  the 
termination  of  his  term  of  office. 

Patterson,  Taft  EL  Gas.  423. 

IX.  QuALinoATIOVS  OF  MxMBEBS.  —  It  is  doubtful  if  the  Senate  has  the 
right  to  inquire  as  to  the  qualifications  of  one  elected  senator  beyond  those 
prescribed  by  the  Constitution. 

Niles,  Taft  El.  Gas.  136.  seven  years  a  citizen  of  the  United  States, 

"  fjiTi,-*    a  ..A   ♦K^   ^^,.i«ii^«;^«o   it^««   ^^       ^^^  ^iW  be  an  inhabitant  of  the  state  in 

«««!?^nH  If^r^H  ?^*lf^^^^^  pW       ^^^^"^  ^^  8^*"  ^  ^"^^^'^    MaxwcU  V.  Can- 

tioned  and  referred  to  the  committee  on  elec-      „^„   g«,;4.u  i?i   n^o    iqo.  t«.,««a-»  ««  ibr«.»i.«ii 

tionsT     Glearly  the  constitutional  qualifica-      TSUf  i^^^  ri;  ?fl7  •  W  JS  i^^^ 

tions,  to  wit,  that  the  claimant  shall  have      \^^^'  ^^-  ^*^-  ^^^'  ^*«fi^^*'  ^  ^^'  ®^- ^*«' 

attained  the  age  of  twenty-five  years,  been 

X.  Compel  Attsvbakgb  of  Absbvt  Mexbebs.  —  The  penalty  which  each 
house  is  authorized  to  inflict  in  order  to  compel  the  attendance  of  absent  mem- 
bers may  be  imprisonment,  and  this  may  be  for  a  violation  of  some  order  or 
standing  rule  on  that  subject 

Kilboum  v,  Thompson,   (1880)   103  U.  8.  190. 

Eight  to  Continoanoe  of  Prlyate  Mt.  —  A  representative  has  the  privilege  of  being 
relieved  from  absenting  himself  from  his  public  duties  during  the  session  of 
Congress,  for  the  purpose  of  defending  his  private  suits  in  court,  as  well  as 
being  exempt  from  imprisonment  on  execution. 

Doty  V.  Strong,   (1840)    1  Pin.   (Wis.)   88,  though  it  may  operate  to  the  prejudice  of  his 

wherein  the  court  said :     "  If  the  people  elect  creditors ;  but  the  claims  of  the  people  upon 

an   indebted  person  to  represent  them,  this  his    personal    attendance   are   paramount   to 

oonstruction  of  the  Gonstituticn  must  also  be  those  of  individuals,  and  they  must  submit." 
made  to  protect  his  rights  and  interests,  al- 
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ARTICLE  U  SECTION  5. 

**  Each  home  2iiay  determine  the  rules  of  its  proceedings,  punish  its  members  for 
disorderly  behavior,  and,  with  the  concurrence  of  two-thirds,  expel  a  member/' 

I.  Rules  of  Proceedings,  326. 
II.  Specifying  Object  of  Proceedings,  327. 

III.  Service  of  Senate  Process  by  Deputy  Serge  ant- at- Arms,  327. 

IV.  Right  to  Compel  Attendance  of  and  Examine  Witnesses,  327. 
V.  Power  to  Punish  for  Contempt,  328. 

VI.  Punishment  for  Disorderly  Behavior,  329. 
VII.  Power  to  Expel,  329. 

I  BVLU  OF  PsooBlDnrM  —  The  Constitution  empowers  each  House  to 
determine  its  rules  of  proceedings.  It  may  not  by  its  rules  ignore  constitutional 
restraints  or  violate  fundamental  rights^  and  there  should  be  a  reasonable 
relation  between  the  mode  or  method  of  proceeding  established  by  the  rule^  and 
the  result  which  is  sought  to  be  attained.  But  within  these  limitations  all 
matters  of  method  are  open  to  the  determination  of  the  House,  and  it  is  no 
impeachment  of  the  rule  to  say  that  some  other  way  would  be  better,  more 
accurate,  and*  even  more  just  It  is  no  objection  to  the  validity  of  a  rule  that 
a  different  one  has  been  prescribed  and  in  force  for  a  length  of  time.  The 
power  to  make  rules  is  not  one  which  once  exercised  is  exhausted.  It  is  a 
continuous  power,  always  subject  to  be  exercised  by  the  House,  and,  within 
the  limitations  suggested,  absolute  and  beyond  the  challenge  of  any  other  body 
or  tribunal. 

U.  S.  V.  Ballin,  (1892)  144  U.  S.  6,  revarmti^/n  re  Ballin,  (1891)  45  Fed.  Rep.  170. 

Bale  to  DetenniBo  PreMftot  of  Mi^tritj,  —  The  Constitution  has  prescribed  no 
method  of  determining  the  presence  of  a  majority,  and  it  is  therefore  within 
the  competency  of  the  House  to  prescribe  any  method  which  shall  be  reasonably 
certain  to  ascertain  the  fact.  It  may  prescribe  answer  to  roll-call  as  the  only 
method  of  determination;  or  require  the  passage  of  members  between  tellers, 
and  their  count  as  the  sole  test;  or  the  count  of  the  speaker  or  the  clerk,  and 
an  announcement  from  the  desk  of  the  names  of  those  who  are  present. 

U.  S.  V.  Ballin,  (1892)  144  U.  &  6,  holding  journal,  and  reported   to  the  speaker  with 

that  a  rule  of  the  House  of  Representatives  the  names  of  the  members  voting,  and  be 

that  "on  the  demand  of  any  member,  or  at  counted  and  announced  in  determining  the 

the  suggestion  of  the  speaker,  the  names  of  presence  of  a  quorum  to  do  business,"  pre- 

members  sufficient  to  make  a  quorum  in  the  scribes  a  valid  method  for  ascertaining  the 

hall  of  the  House  who  do  not  vote  shall  be  presence  of  a  majority,  and  reversing  /»  re 

noted   by    the    clerk    and    recorded    in    the  Ballin,  (1891)  45  Fed.  Rep.  170. 

A  Enlo  ia  the  Form  of  a  sutate.  —  An  Act  of  Congress  which  provides  that 
"  whenever  a  witness  summoned  as  mentioned  in  section  102  fails  to  testify, 
and  the  facts  are  reported  to  either  house,  the  president  of  the  Senate,  or 
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the  speaker  of  the  House,  as  the  case  may  be,  shall  certify  the  fact,  under 
the  seal  of  the  Senate  or  House,  to  the  district  attorney  for  the  District  of 
Columbia,  whose  duty  it  shall  be  to  bring  the  matter  before  the  grand  jury 
for  their  action,"  is  not  an  unauthorized  interference  with  the  constitutional 
power  of  either  house  of  Congress  to  make  its  own  rules  and  regulations  fox 
the  conduct  of  its  business.  A  rule  is  not  the  less  a  rule  because  it  takes  the 
form  of  a  statute,  and  a  direction  by  the  Senate  to  its  president  to  use  its  seal 
in  a  certain  contingency  is  not  the  less  valid  because  the  other  branch  of  the 
legislative  power  has  concurred  in  the  direction. 

Chapman  v,  U.  S.,   (1806)   8  App.  Gas.    (D.  G.)   302;  and  petition  for  writ  of  habeas 
corpus  denied.  In  re  Chapman,  (1897)   166  U.  S.  661. 

n.  BPSOiFmre  Object  of  PBOCESDivoa. — Besolutions  of  the  Senate  directing 
a  committee  to  inquire  '^  whether  any  senator  has  been,  or  is,  speculating  in 
what  are  known  as  sugar  stocks  during  the  consideration  of  the  tariff  bill  now 
before  the  Senate,^'  were  not  invalid  because  they  did  not  specify  that  the 
proceedings  were  taken  for  the  purpose  of  censure  or  expulsion  if  certain 
facts  were  disclosed  by  the  investigation. 

In  re  Chapman,  (1897)  166  U.  S.  669. 

in  8SEYICB  OF  SBVATS  PEOCESS  BT  BEPUTT  8EEeEAVT-AT-AEX8.  —  Even  if 

the  sergeant-at-arms,  in  his  capacity  as  an  office?  of  the  Senate,  has  authority 
to  execute  process  out  of  the  limits  of  the  District  of  Columbia,  over  which 
the  United  States  have,  by  the  Constitution,  exclusive  jurisdiction,  when  a 
warrant  is  in  terms  limited  to  the  sergeant-at-arms  it  cannot  be  executed  by 
a  deputy. 

Sanborn  c.  Gkirleton,  (1860)  16  Gray  (Mass.)  402. 
IV.  BlOHT  TO  COXPEL  ATTEVBAVCE   OF  AVD  EZAXnTE  WITVE88B8.  —  Each 

House  is  by  the  Constitution  made  the  judge  of  the  election  and  qualification 
of  its  members.  In  deciding  on  these  it  has  an  undoubted  right  to  examine 
witnesses  and  inspect  papers,  subject  to  the  usual  rights  of  witnesses  in  such 
cases ;  and  it  may  be  that  a  witness  would  be  subject  to  like  punishment  at  the 
hands  of  the  body  engaged  in  trying  a  contested  election,  for  refusing  to  testify, 
that  he  would  if  the  case  were  pending  before  a  court  of  judicature. 

KUboum  V,  Thompson,  (1880)  103  U.  8.  tees,  as  a  witness  or  otherwise,  of  any  citizen 

190.  of  the  country,  to  be  paid  or  not  according 

to  its  own  will  and  pleasure.    Attendance  in 

Either  House  of  Congress,  in  the  discharge  such  case  is  not  by  agreement,  but  is  the 

of  the  great  duties  devolved  upon  it  by  the  voluntary    or   involuntary   submission    of   a 

Constitution    and    as    necessarily     incident  subject  to  a  power  of  the  government  which 

thereto,  has  the  imdoubted  right  to  require  must   be  obeyed  and   which  cannot  be  re- 

the  personal  attendance  before  its  commit-  sisted.    LiUey's  Case,  (1874)  14  Ct.  CI.  642. 

TlM  B«fBial  lo  Aafwtr  Ptrtinent  Qnastimii  in  a  matter  of  inquiry  within  the 
jurisdiction  of  the  Senate  constitutes  a  contempt  of  that  body. 

In  re  Chapman,  (1897)   166  U.  S.  671. 
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v.  PowEB  TO  PiTKiSH  FOB  CoKTEKPT.  —  The  general  power  to  punish  a 
witness  for  contempt  is  not  given  by  the  Constitution  to  either  house  of 
Congress.  A  resolution  by  the  House  of  Eepresentatives  appointing  a  com- 
mittee to  investigate  the  affairs  of  a  company  which  was  the  debtor  of  the 
government,  the  attempt  by  the  committee  to  compel  the  attendance  of  a  person 
to  testify  as  a  witness  beyond  what  he  voluntarily  chose  to  tell,  and  the  orders 
and  resolutions  of  the  House  and  the  warrant  of  the  Speaker  under  which 
such  a  person  was  imprisoned,  were  held  as  in  excess  of  the  powers  conferred 
on  that  body  by  the  Constitution  and  void  for  want  of  jurisdiction  in  that 
body,  and  such  imprisonment  was  without  lawful  authority.  "  The  Constitu- 
tion declares  that  the  judicial  power  of  the  United  States  shall  be  vested  in 
one  Supreme  Court,  and  in  such  inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish.  If  what  we  have  said  of  the  division  of 
the  powers  of  the  government  among  the  three  departments  be  sound,  this  is 
equivalent  to  a  declaration  that  no  judicial  power  is  vested  in  the  Congress  or 
either  branch  of  it,  save  in  the  cases  specifically  enumerated  to  which  we  have 
referred.  If  the  investigation  which  the  committee  was  directed  to  make  was 
judicial  in  its  character,  and  could  only  be  properly  and  successfully  made 
by  a  court  of  justice,  and  if  it  related  to  a  matter  wherein  relief  or  redress 
could  be  had  only  by  a  judicial  proceeding,  we  do  not,  after  what  has  been 
said,  deem  it  necessary  to  discuss  the  proposition  that  the  power  attempted 
to  be  exercised  was  one  confided  by  the  Constitution  to  the  judicial  and  not  to 
the  legislative  department  of  the  government.  We  think  it  equally  clear  that 
the  power  asserted  is  judicial  and  not  legislative.^^ 

Kilbourn  v.  Thompson,   (1880)    103  U.   S.  the  mere  act  of  asserting  a  person  guilty  of 

193,  wherein  the  court  further  said  that  the  contempt  they  do  not  thereby  establish  the 

cases  in  which  the  houses  of  Congress  pos-  right  to  fine  and  imprison  him,  beyond  the 

sess  the  power  of  punishing  for  contempt  are  power  of  any  other  court  or  tribunal  what- 

very   limited.     If  they  are  proceeding  in  a  ever  to  inquire  into  the  grounds  on  which  the 

matter  beyond   their  legitimate   cognizance,  order  was  made, 
this  can  be  shown  in  a  court  of  law,  and  by 

The  Senate  Has  Power,  when  Aeting  in  a  Case  Within  Its  Jurisdietioii,  to  punish  all  con- 
tempts for  its  authority. 

Ex  p.  Nugent,  (1848)  Brun.  Col.  Cas.  (U.  and  even  to  expel  a  member,  intended  to  de- 
S.)  296,  18  Fed.  Cas.  No.  10,376,  in  which  prive  the  Senate  of  that  protection  from 
case  the  court  said :  "  But  it  has  been  con-  insult  which  they  knew  very  well  belonged  to 
tended,  also,  in  argument,  that  the  power  of  and  was  enjoyed  by  both  houses  of  I&rlia- 
the  Senate  to  punish  for  contempts  is  con-  ment  and  the  legislatures  of  the  former  col- 
fined  to  their  authority  over  their  own  mem-  onies  and  now  states  of  this  Union.  The 
bers.  It  is  true  that  by  the  Constitution  provision  of  the  Constitution  may  have  been 
(art.  1,  sec.  5),  'each  house  may  determine  intended  to  remove  a  doubt  whether  a  mem- 
the  rules  of  its  proceeding,  punish  its  mem-  ber  of  the  Senate,  appointed  by  and  responsi- 
bers  for  disorderly  behavior,  and  with  the  ble  to  a  state  legislature,  could  be  guilty  of 
concurrence  of  two-thirds  expel  a  member.'  a  contempt  to  a  body  of  which  he  himself 
But  it  says  nothing  of  contempts.  These  was  a  member;  or  it  may  have  been  intended 
were  left  to  the  operation  of  the  common-  to  apply  only  to  such  disorderly  behavior  as 
law  principle  that  every  court  has  a  right  did  not  amount  to  a  contempt  of  the  house; 
to  protect  itself  from  insult  and  contempt,  or  to  remove  a  doubt  whether  the  Senate  had 
without  which  right  of  self-protection  they  power  to  expel  a  member.  But  whatever 
could  not  discharge  their  high  and  im-  may  have  been  the  intention,  we  think  the 
portant  duties.  It  is  not  at  all  probable  provision  does  not  justify  an  inference  that 
that  the  framers  of  the  Constitution,  by  their  power  to  punish  for  contempts  can  be 
giving  an  express  power  to  the  Senate  to  executed  only  upon  members  of  the  Senate." 
punish  its  members  for  disorderly  behavior, 
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PBoiihmsat  for  Oontompt  in  floorot  Sotiion.  —  Under  the  rules  of  the  Senate  relating 
to  holding  executive  sessions  in  secret^  a  judgment  for  contempt  may  be  pro- 
nounced in  secret  session  upon  a  transaction  which  took  place  in  secret  session. 

Ea  p,  Nugent,  (1848)  Brun.  Col.  Gas.  (V.  S.)  206,  18  Fed.  Cas.  No.   10,375. 

Tho  Homo  of  BoprooontatiYM  can  take  cognizance  of  contempts  committed  against 
themselves. 

Anderson  v.  Dunn,  (1821)  6  Wheat.  (U.  S.)  204. 

Aetion  of  Trospass  for  Being  Kept  In  Cnstody.  — ^  As  the  House  of  Representatives  has 
jurisdiction  to  commit  for  contempts,  an  action  of  trespass  cannot  be  maintained 
against  the  Speaker  of  the  House  for  committing  to  the  custody  of  the  sergeant- 
at-arms,  nor  against  the  sergeant-at-arms  for  keeping  in  custody  until  dis- 
charged therefrom  by  order  of  the  House,  a  person  found  by  a  resolution  of 
the  House  to  be  in  contempt 

Stewart  v.  Blaine,  (1874)   1  MacArthur  (D.  C.)  454. 

YL  PVKISHXENT  FOB  DisoBDBBLT  Behatiob.  —  The  punishment  of  members 
of  Congress  for  disorderly  behavior  may  be,  in  a  proper  case,  by  imprisonment, 
and  it  may  be  for  refusal  to  obey  some  rule  on  that  subject  made  by  the  House 
for  the  preservation  of  order. 

Kilboum  v.  Thompson,  (1880)    103  U.  8.  189. 

Vn.  PowEB  TO  EXPBL.  —  The  right  to  expel  extends  to  all  cases  where  the 
offense  is  such  as  in  the  judgment  of  the  Senate  is  inconsistent  with  the  trust 
and  duty  of  a  member. 

In  re  Clhapman,  (1897)   166  U.  S.  669. 

For  Troaion.  —  A  senator  may  be  expelled  for  treason  to  the  government 

Polk,  Taft  El.  Cas.  213;  Johnson,  Taft  £1.  Gas.  215;  Bright,  Taft  El.  Cas.  217. 

For  a  High  Misdemeanor.  —  The  Senate  has  authority  to  expel  one  of  its  members 
who  has  been  guilty  of  "  a  high  misdemeanor." 

Blount,  Taft  £1.  Cas.  74. 

The  Senate  Has  Ko  Anthority  to  investigate  and  pass  upon  charges  of  crimes  made 
against  senators,  and  their  consent  will  not  confer  jurisdiction. 

Marshall,  Taft  £1.  Cas.  68. 

Senators  l^rom  the  Confederate  Statee  who  withdrew  from  the  United  States  Senate 
at  the  beginning  of  hostilities,  or  in  contemplation  thereof,  were  expelled  from 
the  Senate  because  it  was  apparent  that  these  senators  were  engaged  in  the 
conspiracy  for  the  destruction  of  the  Union,  or,  with  full  knowledge  of  the 
conspiracy,  had  failed  to  advise  the  government  of  its  progress  or  aid  in  its 
suppression. 

Expulsion  of  Senators,  Taft  El.  Cas.  196;  Wigfall,  Taft  El.  Cas.  199. 
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'^  Each  home  shall  keep  a  journal  of  its  proceedings,  and  from  time  to  time  publish 
the  same,  excepting  snch  parts  as  may  in  their  judgment  require  secrecy;  and 
the  yeas  and  nays  of  the  members  of  either  house  on  any  question  shall,  at 
the  desire  of  one-fifth  of  those  present,  be  entered  on  the  journal.  Neither 
house,  during  the  session  of  Congress,  shall,  without  the  consent  of  the  other, 
adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which 
the  two  houses  shall  be  sitting." 

Jranud  of  ProoMdings.  —  In  respect  to  the  particular  mode  in  which,  or  with 
what  fullness,  shall  be  kept  the  proceedings  of  either  house  relating  to  matters 
not  expressly  required  to  be  entered  on  the  journals;  whether  bills,  orders, 
resolutions,  reports,  and  amendments  shall  be  entered  at  large  on  the  journal, 
or  only  referred  to  and  designated  by  their  titles  or  by  numbers  —  these  and 
like  matters  were  left  to  the  discretion  of  the  respective  houses  of  Congress. 
Nor  does  any  clause  of  the  Constitution,  either  expressly  or  by  necessary  impli- 
cation, prescribe  the  mode  in  which  the  fact  of  the  original  passage  of  a  bill 
by  the  House  of  Representatives  and  the  Senate  shall  be  authenticated,  or 
preclude  Congress  from  adopting  any  mode  to  that  end  which  its  wisdom 
suggests.  Although  the  Constitution  does  not  expressly  require  bills  that  have 
passed  Congress  to  be  attested  by  the  signatures  of  the  presiding  officers  of  the 
two  houses,  usage,  the  orderly  conduct  of  legislative  proceedings,  and  the 
rules  under  which  the  two  bodies  have  acted  since  the  organization  of  the 
government,  require  that  mode  of  authentication. 

Field  V,  Clark,  (1S92)  143  U.  S.  670,  a/prmfn^  In  re  Sternbach,  (1S90)  44  Fed.  Rep.  413. 

Ai  ErldeiiM  of  Paaiage  of  a  BUI,  —  It  was  not  the  object  of  this  clause  to  make  the 
journal  the  best  evidence  upon  an  issue  as  to  whether  a  bill  has  been  in  fact 
passed  by  the  two  houses  of  Congress. 

Field  V.  Clark,  (1S02)  143  U.  S.  670,  affirming  In  re  Stembach,  (1890)  44  Fed.  Rep.  413. 
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ARTICLE  I.,  SECTION  6. 

**  The  senators  and  representatives  shall  receive  a  compensation  for  their  services, 
to  be  ascertained  by  law,  and  paid  cat  of  the  treasnry  of  the  United  States. 
They  shall  in  all  cases,  except  treason,  felony  and  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  at  the  session  of  their  respective 
houses,  and  in  going  to  and  returning  from  the  same;  and  for  any  speech  or 
debate  in  either  house,  they  shall  not  be  questioned  in  any  other  place.*'' 

I.  Privilege  from  Arrest,  331. 

1.  Should  Be  Liberally  Construed^  331. 

2.  Application  to  Delegate  from  a  Territory^  331. 

3.  Required  to  Give  Security  to  Keep  the  Peace^  33  !♦ 

4.  On  Indictment  in  State  Court,  332. 

5.  Continuance  of  Pending  Cause,  332. 

6.  Process  Unaccompanied  with  Arrest,  332. 

7.  Service  of  Subpcsna  in  Crimifial  Case,  332. 

8.  Duration  of  Privilege  from  Arrest,  332. 

9.  Authority  of  Congress  to  Release,  332. 
16.   Waiver  of  Privtlege,  ^^2. 

IL  Privilege  of  Speech  or  Debate,  333. 

L  PBiviLses  nox  Akbest  —  1.  Should  Be  Liberally  Construed.  —  In  order 
to  render  this  provision  available  to  the  extent  of  its  necessity,  it  will  not  do 
to  construe  the  words  '^  privilege  from  arrest "  in  a  confined  or  literal  sense.  A 
liberal  construction  must  be  given  to  these  words  upon  principle  and  reason. 
It  is  just  as  necessary  for  the  protection  of  the  rights  of  the  people  that  their 
representative  should  be  relieved  from  absenting  himself  from  his  public 
duties  during  the  session  of  Congress,  for  the  purpose  of  defending  his  private 
suits  in  court,  as  that  he  should  be  exempt  from  imprisonment  on  execution. 

Doty  17.  Strong,  (1840)   1  Finn.  (Wis.)  88. 

Tht  PriTllegt  Eztonds  to  ArrMt  on  Jndidal  u  WeU  u  Menio  ProoMt,  but  whether  a  person 
arrested  before  he  had  privilege  is  entitled  to  be  discharged  in  consequence  of 
privilege  afterwards  acquired,  qucere, 

Coxe  V.  M'Clenachan,  (1708)   3  Dall.  (U.  S.)  478. 

8.  Application  to  Delegate  from  a  Territory.  —  This  provision  applies  to  a 
delegate  from  a  territory  as  well  as  a  member  from  a  state.  He  is  entitled  to 
a  seat  on  the  floor  of  the  House  as  the  representative  of  the  people  of  the  terri- 
tory, elected  with  all  the  powers,  rights,  and  privileges  of  a  member  from  a 
state,  except  the  power  to  vote.  With  this  exception  he  is  a  member  of  the 
House  of  Bepresentatives,  and  entitled  to  the  same  constitutional  privileges. 

Doty  9.  Strong,  (1840)  1  Finn.  (Wis.)  88. 

3.  Kaquired  to  Give  Seeurity  to  Keep  the  Peaoe.  —  The  plea  of  privilege  will 

not  avail  a  member  of  Congress  to  prevent  him  from  being  arrested  on  a 
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warrant  that  charges  "  that  there  was  probable  cause  to  believe  a  breach  of 
tJie  peace  was  about  to  be  committed." 

U.  S.  r.  Wise,  (1842)  1  Hayw.  &  H.  (U.  S.)  82,  28  Fed.  Cas.  No.  16,746a. 

4.  On  Indictment  in  State  Conrt.  —  The  privilege  of  a  member  of  Congress  is 
not  available  on  a  criminal  charge  in  a  state  court;  an  indictment  is  not  arrested 
by  such  privilege. 

State  17.  SmaUs,  (1878)  US.  Car.  262. 

6.  Continuance  of  Pending  Cause.  —  The  continuance  of  a  cause  pending  in 
court  cannot  be  claimed  as  a  matter  of  privilege  and  right  by  a  member  of 
Congress  in  attendance  upon  Congress. 

Nones  ».  Edsall,  (1848)   1  Wall.  Jr.   (C.  C.)  189,  18  Fed.  Cas.  No.  10,290. 

6.  Process  Vnacoompanied  with  Arrest.  —  A  member  of  Congress  is  entitled 
to  exemption  from  service  of  process  upon  him,  although  it  is  not  accompanied 
with  the  arrest  of  his  person. 

Miner  v.  Markham,  (1886)  28  Fed.  Rep.  393. 

7.  Service  of  Snbpoena  in  Criminal  Case.  —  There  is  no  privilege  to  exempt 
members  of  Congress  from  the  service,  or  the  obligation,  of  a  subpoena,  in 
criminal  cases. 

U.  S.  V.  Cooper,  (1800)  4  Dall.  (U.  S.)  341. 

8.  Duration  of  Privilege  from  Arreit.  —  The  duration  of  privilege  from  arrest 
does  not  extend  to  forty  days  or  more  before  and  after  each  session  of  Congress, 
but  is  limited  to  a  reasonable  and  convenient  time,  in  addition  to  the  actual 
session  of  Congress,  for  each  member  to  go  to  and  return  from  such  session. 

Hoppin  V.  Jenckes,  (1867)  8  R.  I.  453. 

9.  Anthority  of  Congress  to  Belease.  —  '^  The  senators  and  representatives 
in  Congress  are,  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace, 
exempt  from  arrest  during  their  attendance  at  the  sessions  thereof,  and  in 
going  to  and  returning  froiji  the  same.  May  not  Congress  enforce  this  right 
by  authorizing  a  writ  of  habeas  corpus,  to  free  them  from  an  illegal  arrest  in 
violation  of  this  clause  of  the  Constitution  ?  If  it  may  not,  then  the  specific 
remedy  to  enforce  it  must  exclusively  depend  upon  the  local  legislation  of  the 
states ;  and  may  be  granted  or  refused  according  to  their  own  varying  policy, 
or  pleasure.  " 

Prigg  r.  Pennsylvania,  (1842)  16  Pet.  (U.  S.)  619. 

10.  Waiver  of  Privilege.— "  Whether  the  defendant  waived  his  alleged  priv- 
ilege of  freedom  from  arrest  as  senator  would  probably  depend  upon  the 
question  whether  the  offense  charged  was  in  substance  a  felony,  and  if  so,  was 
that  privilege  a  personal  one  only,  and  not  given  for  the  purpose  of  always 
securing  the  representation  of  the  state  in  the  Senate  of  the  United  States." 

Burton  v,  U.  S.,  (1906)   196  U.  8.  296. 
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PriTUegt. 


IL  Pbxyilbos  of  Bpsioh  OB  Debate.  —  The  protection  of  this  clause  is  not 
limited  to  words  spoken  in  debate,  but  is  applicable  to  written  reports  pre- 
sented in  either  house  by  its  oonmiittees,  to  resolutions  offered,  which,  though  in 
writing,  must  be  reproduced  in  speech,  and  to  the  act  of  voting,  whether  it  is 
done  vocally  or  by  passing  between  the  tellers;  in  short,  to  things  generally 
done  in  a  session  of  the  house  by  one  of  its  members  in  relation  to  the  business 
before  it 


Kilbourn  v.  Thompson,  (1880)  103  U.  S. 
204,  dting  with  approval  the  case  of  Ck>ffin 
t7.  CofBn,  (1808)  4  Mass.  1,  which  was  an 
action  for  slander,  the  offensive  language 
being  used  in  a  conversation  in  the  House 
of  Representatives  of  the  Massachusetts 
legislature,  in  which  case,  in  speaking  of  a 
like  article  in  the  Bill  of  Rights,  the  protec- 
tion of  which  had  been  invoked  in  the  plea, 
the  chief  justice  said:  "  These  privileges  are 
thus  secured,  not  with  the  intention  of  pro- 
tecting the  members  against  prosecutions  for 
their  own  benefit,  but  to  support  the  rights 
of  the  people,  by  enabling  their  representa- 
tives to  execute  the  functions  of  their  office 
without  fear  of  prosecutions,  civil  or  criminal. 
I,  therefore,  think  that  the  article  ought  not 
to  be  construed  strictly,  but  liberally,  that 
the  full  design  of  it  may  be  answered.     I  will 


not  confine  it  to  delivering  an  opinion,  utter- 
ing a  speech,  or  haranguing  in  debate,  but 
will  extend  it  to  the  giving  of  a  vote,  to  the 
making  of  a  written  report,  and  to  every 
other  act  resulting  from  the  nature  and  in 
the  execution  of  the  office.  And  I  would  de- 
fine the  article  as  securing  to  every  member 
exemption  from  prosecution  for  everything 
said  or  done  by  him  as  a  representative,  in 
the  exercise  of  the  function  of  that  office, 
without  inquiring  whether  the  exercise  was 
regular,  according  to  the  rules  of  the  House, 
or  irregular  and  against  their  rules.  I  do  not 
confine  the  member  to  his  place  in  the  House ; 
and  I  am  satisfied  that  there  are  cases  in 
which  he  is  entitled  to  this  privilege  when 
not  within  the  walls  of  the  representatives' 
chamber." 
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''  Ho  senator  or  representative  shall,  during  the  time  for  whioh  he  was  eleetedi  be 
appointed  to  any  civil  office  under  the  authority  of  the  United  States,  which 
shall  have  been  created,  or  the  emoluments  whereof  shall  have  been  increased 
during  such  time;  and  no  person  holding  any  office  under  the  United  8tateS| 
shall  be  a  member  of  either  house  during  his  continuance  in  office.'' 

I.  Appointment  to  Office  During  Term,  334. 
11.  No  Person  Holding  Any  Office  Shall  Be  a  Member,  334, 

1.  Resignation  Before  Assuming  Duties^  334. 

2.  Acceptance  of  Office  After  Taking  Seat^  335. 

3.  Office  Not  in  Fact  Existing,  335. 

4.  Office  Virtually  Abolished,  335. 

5.  Incompatible  Offices,  335. 

I  APFonrnavT  to  Office  Dubivg  Tsbm.  —  A  person  was  elected  and  quali- 
fied as  a  United  States  senator  for  a  term  expiring  in  March,  1888.  In  March, 
1881,  he  resigned  to  accept  the  position  of  secretary  of  the  interior,  which  office 
he  soon  thereafter  resigned.  After  his  second  resignation  the  office  of  tariff 
commissioner  was  created  by  Act  of  Congress,  and  the  attorney-general  advised 
that  this  section  of  the  Constitution  disqualified  him  for  appointment  as 
commissioner. 

Appointment  to  Civil  Office,  (1882)  17  Op.  Atly.-Gen.  365. 

nt  VomiBStioB  and  Oeaflrmation  of  a  person  who  at  the  time  is  ineligible  for  the 
office  by  force  of  this  section,  cannot  be  made  the  basis  of  his  appointment  to 
such  office  after  his  ineligibility  ceases. 


Appointment  to  Civil  Office,  (1883)  17  Op. 
Atty.-Gen.  622,  wherein  the  attorney-general 
said:  "By  the  terms  of  this  provision  a 
senator  or  representative,  in  the  case  there 
mentioned,  is  made  ineligible  for  appointment 
to  the  office  during  the  time  for  which  he  was 
elected.  Does  it  not  impliedly  render  him 
also  ineligible  for  nomination  and  confirma- 
tion thereto  —  these  acts  being  necessary  and 
incipient  steps  to  an  appointment?  Can  the 
President  appoint  a  person  to  an  office  which, 
at  the  time  of  his  nomination  and  confirma- 
tion, he  was  disqualified  to  fill!     It  is  sub- 


mitted that  sec.  2,  art.  2  of  the  Constitution, 
which  provides  that  the  President '  shall  nom- 
inate, and  by  and  with  the  advice  and  con- 
sent of  the  Senate,  shall  appoint,'  etc.,  con- 
templates that  only  such  persons  as  are 
qualified  to  hold  office  shall  be  nominated,  as 
well  as  appointed.  Agreeably  to  this  view, 
the  nomination  and  confirmation  of  an  in- 
eligible person  must  be  treated  as  null,  and 
not  as  acts  upon  which  an  appointment  of  the 
person  may  be  afterwards  made  when  his  dis- 
qualification ceases." 


n.  Ho  PsBsov  HoLDniG  AvT  OFFICE  SHALL  BE  A  Kembsb  —  1.  Eedgnation 

Before  Amming  Duties.  —  Where  a  i)erson  holding  an  office  incompatible  with 

that  of  senator  is  elected  to  the  latter  office,  his  resignation  of  the  former  before 

offering  to  assimie  the  duties  of  the  latter  will  remove  any  objection  founded 

on  section  six  of  the  first  article  of  the  Constitution. 

Stanton  v.  Lane,  Taft  El.  Gas.  205.  sion   as    district    attorney    of    the    United 

"The  sitting  member  was  elected  to  Con-       States;   on  the  20th  of  November,  1817,  he 

gress  in  October,  1816,  being  then  in  commis-       resigned  his  office  as  district  attorney,  and 
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on  the  l8t  day  of  December  following  took  Continuing  to  execute  the  duties  of  an 
his  seat  in  Congress.  It  was  decided  that  he  office  under  the  United  States  after  one  is 
was  not  rendered  incapable  of  being  a  mem-  elected  to  Congress,  but  before  he  takes  his 
ber  of  the  House,  by  reason  of  his  having  seat,  is  not  a  disqualification;  such  office  be- 
held the  said  office  after  the  4th  of  March,  ing  resiffned  prior  to  the  taking  of  the  seat 
and  until  the  20th  of  November,  1817."  Ham-  Earle,  CI.  &  H.  £1.  Cas.  314. 
mond  f.  Herrick,  CI.  &  H.  £1.  Cas.  287. 

A  Bepresentative  in  Congress  Does  Hot  Become  a  Xembtr  of  the  House  until  he  takes  the 
oath  of  office  as  such  representative;  therefore,  he  may  lawfully  hold  any 
office  from  his  election  until  that  time.  A  person  elected  to  Congress  has  no 
duties  to  perform,  nor  can  he  draw  any  salary,  before  he  is  sworn  into  office. 
When  he  takes  the  oath  he  becomes  entitled  to  pay  from  the  beginning  of  the 
Congress  to  which  he  is  elected,  but  he  is  not  regarded  as  in  the  office  prior 
to  that  time  for  any  purpose. 

Representatives-elect  —  Compensation,  (1874)  14  Op.  Atty.-Gen.  408. 

If  One,  After  Eleotion  to  Congress,  Aoeepts  a  State  Offloe,  and  subsequently  resigns  the 
same  before  his  term  in  Congress  is  to  begin,  he  will  not  thereby  be  rendered 
incapable  of  holding  his  seat  in  Congress. 

Washburn  v.  Hipley,  CI.  &  H.  £1.  Cas.  679-682. 

2.  Acceptance  of  Office  After  Taking  Seat.  —  The  acceptance  by  any  member 

of  any  office  under  the  United  States,  after  he  has  been  elected  to  and  taken 
his  seat  in  Congress,  operates  as  a  forfeiture  of  his  seat. 

Van  Ness,  CI.  &  H.  £1.  Cas.  122.  (In  this  case  the  member  had  accepted  and  ezeroised 
the  office  of  major  of  militia.) 

3.  Office  Hot  in  Fact  Existing.  —  If  the  office  to  which  a  person  is  appointed 
does  not  in  fact  exist,  such  appointment  will  not  render  him  ineligible  to  election 
as  senator. 

Stanton  r.  Lane,  Taft  £1.  Cas.  205. 

4.  Office  Tirtnally  Abolished.  —  The  formal  resignation  of  an  office  held  by 
a  member-elect  is  not  necessary  if  the  duties  of  it  have  so  far  ceased  as  to 
have  operated  a  virtual  abolition  of  the  office. 

Munford,  CI.  ft  H.  £1.  Cas.  316. 

6.  Incompatible  Offices. — One  accepting  and  holding  an  office  incompatible 
with  that  of  representative  in  Congress  is  ineligible  to  the  latter  office. 

Bowen  v,  De  Large,  Smith  £1.  Cas.  99,  100. 

The  Inoompatlbility  Is  Hot  limited  to  exercising  an  office  and  at  the  same  time 
being  a  member  of  either  house  of  Congress ;  but  it  equally  extends  to  the  case 
of  holding  —  that  is,  having,  keeping,  possessing,  or  retaining  —  an  office  under 
such  circumstances. 

Hammond  r.  Herrick,  CI.  k  H.  £1.  Cas.  287-289. 

The  Offlee  of  Xajor  of  Kllltia  is  an  infompatible  office. 

Van  Ness,  CI.  &  H.  £1.  Cas.  122. 
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Tht  OfflM  of  Brlgadicr-Otntna  in  th«  TdlwitMr  Foroif  of  the  United  States  is  incom- 
patible with  that  of  member  of  either  house  of  Congress. 

Stanton  v.  Lane,  Taft  £1.  Gas.  205. 

OolonolofToliintMrt. —  One  who  accepts  a  commission  as  colonel  of  volunteers 
is  disqualified  to  become  or  remain  a  member  of  the  House  of  Kepresentatives. 
And  the  rule  is  not  altered  by  reason  of  the  fact  that  the  commission  is  issued 
by  the  governor  of  the  state. 

Baker,  1  Bart.  EL  Gas.  92;  Byington  v.  Vandever,  1  Bart.  El.  Gas.  395. 
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''AU  bills  for  raising  revenue  shall  originate  in  the  House  of  Representatives; 
but  the  Senate  may  propose  or  concur  with  amendments  as  on  other  bills. 
Every  bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  become  a  law,  be  presented  to  the  President  of  the 
United  States;  if  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with 
his  objections  to  that  house  in  which  it  shall  have  originated,  who  shall 
enter  the  objections  at  large  on  their  journal,  and  proceed  to  reconsider  it. 
If  after  such  reconsideration  two-thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  house,  by 
which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two-thirds  of 
that  house,  it  shall  become  a  law.  But  in  all  such  cases  the  votes  of  both 
houses  shall  be  determined  by  yeas  and  nays,  and  the  names  of  the  persons 
voting  for  and  against  the  bill  shall  be  entered  on  the  journal  of  each  house 
respectively.  If  any  bill  shall  not  be  returned  by  the  President  within  ten 
days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the  Congress  by 
their  adjournment  prevent  its  return,  in  which  case  it  shall  not  be  a  law. 
Every  order,  resolution,  or  vote  to  which  the  concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary  (except  on  a  question  of  adjourn- 
ment) shall  be  presented  to  the  President  of  the  United  States;  and  before 
the  same  shall  take  effect,  shall  be  approved  by  him,  or  being  disapproved 
by  him,  shall  be  repassed  by  two-thirds  of  the  Senate  and  House  of  Repre- 
sentatives, according  to  the  rules  and  limitations  prescribed  in  the  case  of 
a  bin." 

I.  Bills  for  Raising  Revenue,  337. 
II.  Joint  and  Separate  Resolutions,  338. 

III.  "Two-thirds  of  That  House,"  339. 

IV.  The  President  as  Part  of  the  Legislative  Power,  339, 
V.  Duty  of  President,  341. 

VI.  Signing  of  Bills  Within  Ten  Days  After  Adjournment,  341. 
VII.  When  Authentication  Deemed  Unimpeachable,  342. 
VIII.  When  Statute  Takes  Effect,  343. 

1.  Retrospective  Operation^  343. 

2.  From  Its  Date^  343. 

3.  From  Date  of  President* s  Approtmly  343. 

4.  From  First  Moment  of  Day  of  Date  or  Approval^  344. 

5.  From  Precise  Time  of  Passage  or  Approval^  344. 

6.  Reasonable  Time  for  Promulgation  of  Penal  Statute  ^  345. 

7.  Evidence  to  Determine  Time  of  Taking  Effect^  346. 

L  Bills  fob  RaisiVG  Revehtte.  —  The  construction  of  this  limitation  is 
practically  well  settled  by  the  uniform  action  of  Congress.  According  to  that 
construction,  it  has  been  confined  to  bills  to  levy  taxes  in  the  strict  sense  of  the 
words,  and  has  not  been  understood  to  extend  to  bills  for  other  purposes  which 
incidentally  crieate  revenue. 

U.  S.  r.  Norton,  (1876)  91  U.  S.  569,  dting  Story  on  the  Constitution,  sec.  880. 
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Payment  of  Taxes  a  Xere  Ineident.  —  While  the  primary  object  of  all  taxation 
is  the  raising  of  revenue  for  the  support  of  the  government,  and  all  bills  for 
that  general  purpose  are  "  bills  for  raising  revenue/'  in  the  sense  of  the  Con- 
stitution, and  therefore  must  originate  in  the  House  of  Representatives,  it  does 
not  necessarily  follow  that  every  bill  for  some  other  legitimate  and  well-defined 
general  purpose  becomes  a  revenue  bill,  in  the  same  sense,  because,  as  an 
incident  to  the  main  object,  it  may  contain  a  provision  for  the  payment  of 
certain  dues,  license  fees,  or  special  taxes. 

Twin  City  Nat.  Bank  v,  Nebeker,  (1894)   3  App.  Gas.   (D.  C.)   190. 

An  Aet  of  Congrees  Proriding  a  Vational  Cnrrenoy  secured  by  a  pledge  of  bonds  of 
the  United  States,  and  imposing,  in  the  furtherance  of  that  object  and  also  to 
meet  the  expense  attending  the  execution  of  the  Act,  a  tax  on  the  notes  in 
circulation  of  a  banking  association  organized  under  the  statute,  is  clearly  not 
a  revenue  bill  which  the  Constitution  declares  must  originate  in  the  House  of 
Representatives. 

Twin  City  Bank  v,  Nebeker,  (1897)  167  U.  S.  202. 

A  Provition  in  an  Aot  of  Congrees  Inereaiing  the  Bate  of  Pottage  from  one  cent  for 
two  ounces  to  one  cent  an  ounce  was  held  not  unconstitutional  though  the 
clause  originated  in  the  Senate  and  was  not  an  amendment  to  a  bill  for  raising 
the  revenue  originating  in  the  House  of  Bepresentatives.  A  bill  regulating 
postal  rates  for  postal  service,  provides  an  equivalent  for  the  money  which 
the  citizen  may  choose  voluntarily  to  pay.  He  gets  the  fixed  price  for  the  fixed 
rate,  or  he  lets  it  alone,  as  he  pleases  and  as  his  own  interests  dictate.  Revenue, 
beyond  its  cost,  may  or  may  not  be  derived  from  the  service  and  the  pay  received 
for  it,  but  it  is  only  a  very  strained  construction  which  would  regard  a  bill 
establishing  rates  of  postage  as  a  bill  for  raising  revenue,  within  the  meaning 
of  the  Constitution.  While  the  post-office  laws  are  revenue  laws,  within  the 
meaning  of  statutes  giving  a  writ  of  error  in  any  civil  action  brought  by  the 
United  States  for  the  enforcement  of  revenue  laws,  and  granting  a  right  of 
removal  to  the  United  States  Circuit  Court  of  an  action  against  the  postmaster 
for  not  delivering  certain  letters  as  being  for  an  act  done  under  the  revenue 
laws  of  the  United  States,  they  are  not  laws  for  raising  the  revenue  within 
the  provision  of  the  Constitution. 

U.  6.  V,  James,  (1876)   13  Blatchf.  (U.  8.)  207,  26  Fed.  Gas.  No.  15,404. 

Whether  the  Journals  of  Congrees  Hay  Be  Inspeeted  in  order  to  ascertain  in  which 
House  the  law  had  its  origin,  quoere. 

Twin  City  Nat.  Bank  v.  Nebeker,  (1894)  3  App.  Gas.  (D.  C.)  198.  See  Field  v.  Clark, 
(1892)    143  U.  S.  670,  noted  supra,  p.  330,  Journal  of  Proceedings, 

n.  JoiVT  Aim  SsPABATE  RssoLUTiovs.  —  Joint  resolutions  of  Congress  are 
not  distinguishable  from  bills,  and  if  not  approved  by  the  President,  or  if  duly 
passed  without  the  approval  of  the  President,  they  have  all  the  effect  of  law. 
But  separate  resolutions  of  either  house  of  Congress,  except  in  matters  apper- 
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Billa  and  Lawt. 


taining  to  their  own  parliamentary  rights,  have  no  legal  eftect  to  constrain  the 
action  of  the  President  or  the  heads  of  departments. 

Resolutions  of  Congress,   (1854)  6  Op.  Atty.-Gen.  680. 

m.  "Two-THIBDS  OF  THAT  HOUSE."  — On  the  Tth  of  July,  1866,  the 
Senate  of  the  United  States  decided  by  a  vote  of  thirty-four  to  seven,  that  two- 
thirds  of  a  quorum  only  were  requisite  to  pass  a  bill  over  the  President's  veto, 
and  not  two-thirds  of  the  whole  Senate.  And  it  is  understood  that  this  has  been, 
and  still  is,  the  legislative  construction  of  the  words  "  two-thirds  of  the  House." 

U.  S.  v.  Weil,  (1894)  29  Ct.  CI.  639. 


IT.  The  Pxebidevt  as  Fabt  of  the  Lsqislatiye  Fowsb.  —  Under  the 
historic  British  constitution  as  it  once  existed,  the  power  of  the  Crown  in 
matters  of  legislation  was,  negatively,  absolute.  The  enactment  of  a  statute 
required  the  assent  of  the  three  estates  of  the  realm,  of  the  House  of  Commons, 
of  the  House  of  Lords,  of  the  Crown.  The  nonconcurrence  of  any  one  of  them 
was  as  fatal  as  the  nonconcurrence  of  either  of  the  others.  Hence  the  Crown 
was  properly  classed  by  English  lawyers  as  a  part  of  Parliament,  as  a  part  of 
l^slative  power.  Under  the  American  Constitution  the  assent  of  the  President 
is  not  essential  to  the  enactment  of  a  single  law.  His  authority  over  an  Act 
of  Congress  is  simply  revisory  and  advisory.  If  the  King  did  not  assent, 
that  was  the  end  of  the  matter.  The  Constitution,  on  the  contrary,  merely 
secures  for  l^slation  the  personal  scrutiny  and  counsel  of  the  man  who  in 
public  estimation  is,  or  may  be  supposed  to  be,  best  fitted  for  the  task.  If  he 
does  not  approve,  he  does  not  forbid;  he  does  not,  in  the  sense  of  the  Boman 
law,  veto.  On  the  contrary,  he  returns  the  bill  to  Congress,  with  his  reasons 
why  it  should  not  become  a  law  —  reasons  which  are  not  fiats,  but  which  are 
addressed  to  the  legislative  intelligence. 

U.  S.  «.  Weil,  (1894)  29  Ct.  CI.  538,  wherein 
the  court  further  said:  "The  well-known 
encomium  of  Blackstone  upon  the  British 
constitution,  in  which  he  says,  '  It  is  highly 
necessary  for  preserving  the  balance  of  the 
constitution  that  the  executive  power  should 
be  a  branch,  though  not  the  whole,  of  the 
legislatiye,'  and  likens  the  Commons,  Lords, 
and  Crown  to  'three  distinct  powers  in 
mechanics;  they  jointly  impel  the  machine 
of  government  in  a  direction  different  from 
what  either,  acting  by  itself,  would  have 
done,  but  at  the  same  time  in  a  direction 
partaking  of  each,  and  formed  out  of  all;  a 
direction  which  constitutes  the  true  line  of 
the  liberty  and  happiness  of  the  community,' 
has  done  much  to  fasten  an  erroneous  be- 
lief upon  the  American  legal  mind.  There 
was  a  time  when  that  wonderful  analysis  of 
the  laws  of  England  was  read  by  every  law 
student  and  its  statements  accepted  as  un- 
questionable truths.  The  great  commentator 
was  well  characterized  by  the  historian  Gib- 
bon as  the  '  orthodox  Judge  Blackstone.'  As 
an  instructor  of  English  youth  it  was  his 
mission  to  uphold  the  prerogatives  of  the 
Crown,  and  he  believed  with  his  whole  heart 


in  the  supreme  wisdom  of  the  constitution 
which  he  extolled.  Dealing  with  an  unwrit- 
ten constitution,  which  changes,  but  changes 
insensibly,  the  time  had  not  then  come  when 
a  professor  of  law  in  an  English  university 
could  say  that  one  of  its  cardinal  articles 
had  been  expunged  and  was  now  obsolete. 
Yet  such  was  the  fact.  \Vhen  he  was  read- 
ing his  lectures  to  young  Englishmen  at  Ox- 
ford in  1756  the  words  of  royal  dissent, 
Ic  toy  a'avisera,  had  not  been  spoken  of  an 
English  statute  for  sixty-four  years.  When 
he  published  his  lectures  in  1765,  the  legis- 
lative power  of  the  Crown  had  passed  out  of 
the  British  constitution  and  was  never  to  be 
exercised  again.  When  the  convention  in 
1787  was  framing  the  legislative  article  of 
the  Constitution  it  had  not  been  exercised,  as 
he  believed,  within  the  lifetime  of  the  oldest 
member.  At  the  time  of  the  adoption  of  the 
Constitution  it  was  as  distant  from  the  men 
of  that  day  as  the  proceedings  of  the  conven- 
tion are  distant  from  ourselves.  It  existed 
only  in  theory  and  the  pages  of  Blackstone. 
The  ceremony  of  approving  bills  continued 
and  still  continues;  but  approval  where  there 
can  be  no  disapproval  is  but  a  form.    During 
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the  reign  of  Eluabetb  fortj-eight  bills  were 
vetoed  at  a  sinffle  session;  during  the  last 
century  the  royal  power  of  dissent  was  exer- 
cised but  onoe,  and  for  the  last  time  in 
1708,  and  related  to  a  Scottish  bill.  The 
members  of  the  convention  were  men  of  pro- 
found political  wisdom,  struggling  with  real 
problems  that  lesser  men  would  have  found 
insoluble,  and  intent  on  practical  results 
which  should  be  as  little  objectionable  as 
possible  to  their  countrymen,  but  for  the  per- 
manent welfare  of  their  country;  and  it  is 
inconceivable  that,  for  fanciful  reasons,  they 
would  have  imported  an  obsolete  relic  of  the 
British  constitution  which  had  again  and 
again  been  a  cause  of  disaster  to  the  nation 
and  of  danger  to  the  Crown.  Ten  years  be- 
fore the  convention  assembled  in  Philadel- 
pliia,  which  in  the  brief  period  of  a  hundred 
days  was  to  forge  '  the  most  wonderful  work 
ever  struck  off  at  one  time  by  the  brain  and 
purpose  of  man,'  the  people  of  the  state  of 
New  York  framed  their  first  constitution. 
The  third  article  of  that  instrument  is  in 
these  words:  'And  whereas  laws  inconsistent 
with  the  spirit  of  this  constitution,  or  with 
the  public  good,  may  be  hastily  and  unad- 
visedly passed:  Be  it  ordained  that  the  gov- 
ernor for  the  time  being,  the  chancellor,  and 
the  judges  of  the  Supreme  Court,  or  any  two 
of  them,  together  with  the  governor,  shall  be, 
and  hereby  are,  constituted  a  council  to  re- 
vise all  bills  about  to  be  passed  into  laws  by 
the  legislature;  and  for  that  purpose  shall 
assemble  themselves  from  time  to  time  when 
the  legislature  shall  be  convened;  for  which, 
nevertheless,  they  shall  not  receive  any 
salary  or  consideration,  under  any  pretense 
whatever.  And  that  all  hilU  which  have 
passed  the  Senate  and  Assembly  ahall,  before 
they  become  laws,  be  presented  to  the  said 
council  for  their  revisal  and  consideration; 
and  if,  upon  such  revision  and  consideration, 
it  should  appear  improper  to  the  said  council, 
or  a  majority  of  them,  that  the  said  bill 
should  become  a  law  of  this  state,  that  they 
return  the  same,  together  with  their  objec- 
tions thereto,  in  writing,  to  the  Senate  or 
House  of  Assembly  (in  whichsoever  the  same 
shall  have  originated),  who  shall  enter  the 
objections  sent  down  by  the  council  at  large 
in  their  minutes,  and  proceed  to  reconsider 
the  said  bill.  But  if,  after  such  reconsidera- 
tion, tico-thirds  of  the  said  Senate  or  House  of 
Assembly  shall,  notwithstanding  the  said  ob- 
jections, agree  to  pass  the  same,  t^  shall,  to- 
gether unth  the  objections,  be  sent  to  the 
other  branch  of  the  legislature,  where  it  shall 
also  be  reconsidered,  and,  if  approved  by  two- 
thirds  of  the  members  present,  shaZl  be  a 
law.  And  in  order  to  prevent  any  unneces- 
sary delays,  be  it  further  ordained,  that  if 
any  bill  shall  not  be  returned  by  the  council 
within  ten  days  after  it  shall  ha/ve  been 
presented,  the  same  shall  be  a  law,  unless 
the  legislature  shall,  by  their  adjournment, 
render  a  return  of  the  said  bill  within  ten 
days  impracticable,  in  which  case  the  bill 
shall  be  returned  on  the  first  day  of  the 
meeting  of  the  legislature  after  the  expira- 
tion of  the  said  ten  days.  Constitution,  New 
York,  1777,  art.  III.     (The  italicized  words 


in  the  above  are  used  in  the  Constitution  of 
the  United  States,  verbatim,  except  where  the 
plural  has  been  changed  to  the  singular.) 
Here,  then,  we  find  the  Constitution,  clause 
by  clause,  word  for  word.  (1)  That  every 
bill  shall  be  subject  to  revision.  (2)  That 
'  before  it  becomes  a  law '  it  shall  *  be  pre- 
sented' to  the  revising  power.  (3)  That  if 
not  approved  it  shall  be  'returned.'  (4) 
That  when  returned  there  shall  be  sent  with 
it  the  'objections'  there  may  be  against  it. 
(5)  That  it  shall  be  returned  to  the  House 
in  which  it  'originated.'  (6)  That  the  ob- 
jections shall  be  entered  '  at  large '  on  the 
journal.  (7)  That  the  House  '  shall  proceed 
to  reconsider '  the  bill  (8)  That  it  shall  re- 
quire a  'two-thirds'  vote  to  pass  it.  (9) 
That  it  shall  then  '  together  with  the  objec- 
tions'  be  'sent  to  the  other'  House.  (10) 
That  it  shall  there  also  be  'reconsidered.' 
(11)  That  if  it  be  likewise  '  approved  by  two- 
thirds '  it  'shall  be  a  law.'  (12)  That  if  not 
returned  '  within  ten  days  after  it  shall  have 
been  presented '  it  shall  likewise  '  be  a  law,' 
'unless'  the  legislature  'by  their  adjourn- 
ment '  prevent  a  return,  in  which  case  it  shall 
not  be  a  law.  These  twelve  provisions, 
mutatis  mutandis,  were  transferred  to  the 
Constitution,  in  ipsissimis  verbis.  The  only 
material  change  which  the  convention  made 
was  in  the  two-thirds  clause,  from  which 
they  struck  the  words  'of  the  members 
present '  and  inserted  in  their  stead  '  of  that 
House.'  It  is  manifest,  then,  that  the  con- 
vention turned  from  the  constitution  of 
England  to  the  constitution  of  New  York. 
When  they  did  so  the  man  did  not  live  who 
regarded  the  council  of  revision  as  the  suc- 
cessor of  the  Oown,  or  its  approval  and  dis- 
approval of  bills  as  an  exercise  of  the  royal 
prerogative  or  a  legislative  power.  But  this 
is  not  left  to  inference  or  conjecture.  On  the 
29th  of  May,  1787,  Randolph,  speaking  on 
behalf  of  the  members  from  Virginia, '  opened 
the  main  business  '  of  the  convention  by  com- 
menting 'on  the  difficulty  of  the  crisis'  and 
presenting  a  sketch  of  the  remedy,  which 
had  been  formulated  in  fifteen  resolutions. 
These  resolutions  were  used  by  the  conven- 
tion as  the  basis  of  discussion  and  action  in 
determining  the  principles  which  should  be 
embodied  by  proper  committees  in  the  formal 
instrument.  'It  was  then  resolved  that  the 
House  will  to-morrow  resolve  itself  into  a 
committee  of  the  whole  house  to  consider  of 
the  state  of  the  American  Union,  and  the 
propositions  moved  by  Mr.  Randolph  be  re- 
ferred to  said  committee.'  The  eighth  resolu- 
tion is  in  these  words :  '  Resolved,  That  the 
Executive,  and  a  convenient  number  of  the 
national  judiciary,  ought  to  compose  a  coun- 
cil of  revision,  with  authority  to  examine 
every  act  of  the  national  legislature  before 
it  shall  operate,  and  every  act  of  a  particular 
legislature  before  a  negative  thereon  shall  be 
final;  and  that  the  dissent  of  the  said  council 
shall  amount  to  a  rejection,  unless  the  act  of 
the  national  legislature  be  again  passed,  or 
that   of   a   particular    legislature   be   again 

negatived  by of  the  members  of  each 

branch.'    This  paper,  then,  pro  hoc  vioe^  was 
founded  on   the  constitution  of  New  York. 
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At  an  early  day,  June  6,  this  question  of 
legislative  power  was  determined  by  two 
decisive  votes.  The  convention  adopted  the 
principle  of  revision,  but  being  mindful,  as 
Rutledge  afterwards  said,  that  '  the  judges 
ought  never  to  give  their  opinion  on  a  law 
till  it  comes  before  them,'  and  that  they  *  of 
all  men  are  the  most  unfit  to  be  concerned 
in  the  revisionary  council,'  struck  out  Ran- 
dolph's 'convenient  number  of  the  national 
judiciary'  and  left  the  power  of  revision  in 
the  President  alone.  At  a  later  day,  August 
6,  Rutledge  'delivered  in  the  report  of  the 
committee  on  detail,'  the  committee  which 
embodied  the  previously  ascertained  views  of 
the  convention  in  a  draft  of  the  proposed 
Constitution.  This  section  was  couched  in 
the  very  words  of  the  constitution  of  New 
York:  Every  bill  shall  be  presented  to  the 
President  'for  his  revision;'  'if  upon  such 
revision '  he  approve  it,  he  shall  sign  it ;  'if 
upon  such  revision  it  shall  appear  to  him  im- 
proper for  being  passed  into  a  law,'  he  shall 
return  it.  On  the  15th  of  August,  with  this 
word  '  revision '  three  times  repeated,  '  the 
thirteenth  section  of  article  G,  as  amended, 
was  then  agreed  to'  by  all  the  states.  It  is 
this  vote  which  is  expressive  of  the  final  in- 
tent of  the  convention.  The  verbal  form  in 
which  the  provision  stands  in  the  Ck)nstitution 


was  the  work  of  the  committee  on  style.  This 
'  revisionary  business,'  as  Madison  calls  it, 
came  up  again  and  again;  appears  and  reap- 
pears in  his  journal  from  the  6th  of  June  to 
the  16th  of  August;  was  considered  and  re- 
considered, discussed  and  rediscussed.  The 
views  of  members  swung  between  the  extremes 
of  absolute  affirmative  power  in  Congress  and 
absolute  negative  power  in  the  President. 
The  proposition  of  Hamilton  '  to  give  the 
Executive  an  absolute  negative  on  the  laws,' 
identical  with  the  legislative  power  of  the 
Crown,  was  rejected  by  ten  states  and  sup- 
ported by  none.  The  proposition  of  Madison 
to  add  the  judges  of  the  Supreme  Court  in 
the  '  revision '  of  bills  was  likewise  rejected. 
At  last  the  deliberations  ended  where  they 
had  begun.  The  convention  held  fast  to  the 
principle  of  a  council  of  revision  and  left  the 
duties  of  the  council  in  the  President  alone. 
He  was  to  be  the  council  of  revision.  In  the 
words  of  Madison,  the  convention  '  gave  the 
Executive  alone,  without  the  judiciary,  the 
revisionary  control  on  the  laws,  unless  over- 
ruled by  two-thirds  of  each  branch.' " 

A  commendatory  letter  from  Judge  Cooley 
to  Nott,  J.,  who  wrote  the  opinion,  appears 
in  a  footnote  in  the  report. 

See  Hodges  v.  U.  S.,  (1883)  18  Ct.  CI.  700. 


V.  Duty  of  Pxesibsvt.  —  The  only  duty  required  of  the  President  by  the 
Constitution  in  regard  to  a  bill  which  he  approves  is  that  he  shall  sign  it; 
nothing  more.  The  simple  signing  his  name  at  the  appropriate  place  is  the 
one  act  which  the  Constitution  requires  of  him  as  the  evidence  of  his  approval, 
and  upon  his  performance  of  this  act  the  bill  becomes  a  law. 

Gardner  r.  Collector,  (1867)   6  Wall.  (U.  S.)   506. 

Two  Gonnet  of  Aotioa  by  tho  Prtiidont  are  prescribed  in  reference  to  a  bill  pre- 
sented to  him,  each  of  which  results  in  the  bill  becoming  a  law.  One  of  them 
is  by  signing  the  bill  within  ten  days,  and  the  other  is  by  keeping  it  ten  days 
and  refusing  to  sign  it  Even  in  the  event  of  his  approving  the  bill  it  is  not 
required  that  he  shall  write  on  the  bill  the  word  "  approved." 

Gardner  17.  Collector,  (1867)   6  Wall.  (U.  S.)   506. 

Duty  of  Prosldent  to  Aflx  Dato.  —  The  Constitution  does  not,  either  expressly  or 
by  just  implication,  impose  upon  the  President  the  duty  of  aflSxing  a  date  to 
his  signature  to  a  bill. 

Gardner  v.  Collector,  (1867)   6  Wall.  (U.  S.)   506. 


TL  SionNO  OF  Bills  Withiv  Tev  Days  Afteb  Ad jovbvxbvt.  —  A  bill 

passed  by  Congress  and  duly  presented  to  the  President  becomes  a  law  though 
his  approval  be  given  on  a  day  when  Congress  is  in  recess.  "  As  the  Constitu- 
tion, while  authorizing  the  President  to  perform  certain  functions  of  a  limited 
number  that  are  legislative  in  their  general  nature,  does  not  restrict  the  exer- 
cise of  those  functions  to  the  particular  days  on  which  the   two  houses  of 
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Congress  are  actually  sitting  in  the  transaction  of  public  business,  the  court 
cannot  impose  such  a  restriction  upon  the  executive." 


La  Abra  Silver  Min.  Co.  t\  U.  S.,  (1899) 
175  U.  S.  453,  affirming  (1897)  32  Ct.  CI.  462, 
(1899)  175  U.  S.  423,  (1894)  29  Ct.  CI.  432. 

A  bill  signed  by  the  President  after  the 
usual  adjournment  of  Congress  for  the  winter 
holidays,  but  within  ten  days  from  the  time 
when  it  was  presented  to  him,  was  duly  ap- 
proved within  the  intent  and  meaning  of  the 
Constitution,  and  must  be  recognized  and  ad- 
ministered as  a  law  of  the  United  States. 
U.  8.  V.  Weil,  (1894)  29  Ct.  C\,  523. 

Whether  an  act  is  valid  when  signed  by  the 
President  after  the  Congress  which  passed  it 
had  adjourned  or  expired,  see  Hodges  «?.  U.  S., 
(1883)  18  a.  CI.  700. 

Where  Congress  adjourns,  not  sine  die,  for 
a  longer  period  than  ten  days,  exclusive  of 


Sundays,  and  certain  bills  at  a  time  less  than 
ten  days  prior  to  such  adjournment  are 
placed  in  the  President's  hands  for  approval 
or  disapproval,  it  is  competent  for  nim  to 
approve  any  bill  during  the  period  of  such  ad- 
journment. It  seems  that  a  bill  not  signed, 
coming  to  him  imder  such  circumstances, 
would  not  become  a  law  at  the  expiration  of 
ten  days.  In  view  of  the  uncertainty  it  is 
advised  that  bills  coming  to  the  President 
during  a  recess  of  Congress,  or  within  ten 
days  prior  thereto,  be  signed  or  vetoed  as 
they  meet  his  approval  or  disapproval^  and  in 
case  of  veto,  be  returned  to  Congress  when  it 
reconvenes;  any  question  as  to  the  validity 
can  then  be  settlcKl  by  the  courts.  Adjourn- 
ment of  Congress,  (1892)  20  Op.  Atty.-Gen. 
503. 


^ 


Ths  Qnsition  Whether  a  Bill  Was  ftetnmed  to  the  House  of  Representatives  dis- 
approved, within  the  time  to  prevent  its  becoming  a  law,  is  purely  a  question 
of  fact,  and  is  to  be  determined  by  a  resort  to  any  source  of  information  which 
in  its  nature  is  capable  of  conveying  to  the  judicial  mind  a  clear  and  satisfactory 
answer. 

U.  S.  V.  Allen,  (1888)  36  Fed.  Rep.  175. 

Vn.  Whev  Authevtigatiov  Dsexbb  Uvimpsachabls.  —  The  signing  by  the 
speaker  of  the  House  of  Representatives,  and  by  the  president  of  the  Senate, 
in  open  session,  of  an  enrolled  bill,  is  an  official  attestation  of  the  two  houses 
of  such  bill  as  one  that  has  passed  Congress.  It  is  a  declaration  by  the  two 
houses,  through  their  presiding  officers,  to  the  President,  that  a  bill  thus 
attested  has  received,  in  due  form,  the  sanction  of  the  legislative  branch  of 
the  government,  and  that  it  is  delivered  to  him  in  obedience  to  the  constitutional 
requirement  that  all  bills  which  pass  Congress  shall  be  presented  to  him.  And 
when  a  bill  thus  attested  receives  his  approval,  and  is  deposited  in  the  public 
archives,  its  authentication  as  a  bill  that  has  passed  Congress  should  be  deemed 
complete  and  unimpeachable.  As  the  President  has  no  authority  to  approve 
a  bill  not  passed  by  Congress,  an  enrolled  Act  in  the  custody  of  the  secretary 
of  state,  and  having  the  official  attestations  of  the  speaker  of  the  House  of  Rep- 
resentatives, of  the  president  of  the  Senate,  and  of  the  President  of  the  United 
States,  carries  on  its  face  a  solemn  assurance  by  the  legislative  and  executive 
departments  of  the  government,  charged,  respectively,  with  the  duty  of  enacting 
and  executing  the  laws,  that  it  was  passed  by  Congress.  The  respect  due  to 
coequal  and  independent  departments  requires  the  judicial  department  to  act 
upon  that  assurance,  and  to  accept,  as  having  passed  Congress,  all  bills  authenti- 
cated in  the  manner  stated ;  leaving  the  courts  to  determine,  when  the  question 
properly  arises,  whether  the  Act,  so  authenticated,  is  in  conformity  with  the 
Constitution. 

Field  V,  Clark,  (1892)  143  U.  8.  072,  affirming  In  re  Stembach,  (1890)  44  Fed.  Rep.  418. 
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Vm  Whsv  Statitte  Takes  Etfect  —  1.  Retrospective  Operation.  —  Congress 
may  direct  that  an  Act  shall  take  effect  as  of  a  prior  date. 

U.  a  V,  Green,  ( 1891 )   138  U.  S.  296. 

Word!  in  a  Stotute  Ought  Hot  to  Have  a  B«trofp«6tiTO  Operation  unless  they  are  SO  dear, 
strong,  and  imperative  that  no  other  meaning  can  be  annexed  to  them,  or 
unless  the  intention  of  the  legislature  cannot  be  otherwise  satisfied.  This  rule 
ought  especially  to  be  adhered  to  when  such  a  construction  will  alter  the  pre- 
existing situation  of  parties,  or  will  affect  or  interfere  with  their  antecedent 
rights,  services,  and  remuneration ;  which  is  so  obviously  improper  that  nothing 
ought  to  uphold  and  vindicate  the  interpretation  but  the  unequivocal  and 
inflexible  import  of  the  terms,  and  the  manifest  intention  of  the  legislature. 


U.  8.  V.  Heth,  (1806)  3  Cranch  (U.  S.)  413. 
See  alBO  U.  S.  v.  Burr,  (1895)  159  U.  S.  82; 
Auffm'ordt  v.  Basin,   (1880)    102  U.  S.  622. 

''It  if  a  sound  general  principle  that  no 
statute  ought  to  have  a  retrospective  effect. 
It  is  the  general  rule  that  a  statute  takes 
effect  from  its  date,  when  no  time  is  fixed; 
and  it  cannot,  upon  sound  principles,  be  ad- 
mitted that  a  statute  shall,  by  any  fiction  or 


relation,  have  any  effect  before  it  was  acttially 
passed.  A  retroactive  statute  partakes,  in  its 
character,  of  the  mischiefs  of  an  ex  post  facto 
law,  and  when  applied  to  contracts  or  prop- 
erty, would  be  equally  unjust  and  unsound  in 
principle  as  ex  post  facto  laws  when  applied 
to  crimes  and  penalties."  Warren  Mfg.  Co. 
t7.  Etna  Ins.  Ck).,  2  Paine  (U.  S.)  501,  29  Fed. 
Cas.  No.  17,206. 


S.  From  Ite  Date.  —  A  statute  for  the  commencement  of  whidi  no  time  is 
fixed,  commences  from  its  date. 


Matthews  v.  Zane,  (1822)  7  Wheat.  (U.  S.) 
211. 

Where  the  computation  is  to  be  made  from 
an  act  done,  the  day  on  which  the  act  is  done 
is  to  be  included.  Arnold  v.  U.  S.,  (1815)  0 
Cranch  (U.  S.)  120. 

The  rule  of  construction  in  this  country  is 
that  a  statute  takes  effect,  if  not  otherwise 
provided,  on  the  day  of  its  passage,  including 
that  day.  Matter  of  Ankrim,  (1843)  3  Mc- 
Lean (U.  8.)  285,  1  Fed.  Cas.  No.  395. 

In  Burgess  r.  Salmon,  (1878)  97  U.  S.  383, 
the  court  said:  "In  Lapeyre  t?.  U.  S.,  (1872) 
17  Wall.  (U.  S.)  191,  it  was  said  obiter:  '  The 
Act  became  effectual  upon  the  day  of  its  date. 
In  some  cases  it  is  operative  from  the  first 
moment  of  that  day.     Fractions  of  the  day 


are  not  recognized.  An  inquiry  involving 
that  subject  is  inadmissible.'  The  question 
involved  in  that  case  was  whether  a  procla- 
mation issued  by  President  Johnson,  bearing 
date  of  June  24,  1865,  removing  certain  re- 
strictions upon  commercial  intercourse,  took 
effect  on  that  day,  or  whether  it  took  effect  on 
the  day  it  was  published  and  promulgated, 
which  was  on  the  27th  of  the  same  month. 
It  was  held  by  a  majority  of  this  court  that 
it  took  effect  from  its  date.  The  question 
was  upon  the  24th  or  the  27th  of  June,  and 
the  point  of  the  portion  of  a  day  was  not  in- 
volved. While  the  general  proposition  may 
be  true  that  where  no  special  circumstances 
exist,  the  entire  day  on  which  the  act  was 
passed  may  be  included,  there  is  nothing  in 
that  case  to  make  it  an  authority  on  the 
point  before  us." 


S.  From  Date  of  President's  Approval  —  The  date  of  the  President's  approval 
of  a  bill  is  undoubtedly  the  date  at  which  it  became  law. 

Gardner  v.  Collector,  (1867)  6  Wall.  (U.  S.) 
604.  See  also  American  Wood  Paper  Co.  v. 
Glen's  Falls  Paper  Co.,  (1870)  8  Blatchf. 
(U.  8.)  613,  1  Fed.  Cas.  No.  321;  The  Brig 
Ann,  (1812)  1  Gall.  (U.  S.)  62,  1  Fed.  Cas. 
No.  397;  Weed  v.  Snow,  (1843)  3  McLean 
(U.  8.)  266,  20  Fed.  Cas.  No.  17,347;  Matter 
of  Welman,  (1844)  20  Vt.  663. 


Acts  of  Congress  containing  no  provision  as 
to  tiie  time  when  they  shall  take  effect,  go 
into  effect  upon  their  receiving  the  approba- 
tion of  the  President.  When  Acts  of  Con- 
gress Take  Effect,  (1836)  3  Op.  Atty.-Gen. 
82. 


Valsss  It!  Operation  It  Postponed  by  Its  Own  Terms,  a  statute  takes  effect  on  the  day 
of  its  approval  by  the  executive. 

U.  B.  V.  Chong  Sam,  (1891)  47  Fed.  Rep.  883. 
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A  Ctontral  Proviiioii  in  ui  Appropriation  Aot,  expressed  in  present  terms^  takes  effect 
from  the  approval  of  the  Act  by  the  President. 

Term  of  Judicial  Salaries,   (1855)    7  Op.  Atty.-Gten.  303. 

4.  From  First  Homent  of  Day  of  Date  or  Approval  —  Where  no  other  time  is 
prescribed,  statutes  take  effect  from  their  date.  Where  the  language  employed 
is  "  from  and  after  the  passing  of  this  Act^"  the  same  result  follows.  The  Act 
becomes  effectual  upon  the  day  of  its  date.  In  such  cases  it  is  operative  from 
the  first  moment  of  that  day.    Fractions  of  the  day  are  not  recognized. 

Lapeyre  i\  U.  S.,  (1872)  17  Wall.  (U.  S.)  (1876)   13  Nat.  Bankr.  Reg.  208,  5  Fed.  Caa. 

198.    See  Burgess  v.  Salmon,  (1878)  97  U.  S.  No.  2,443;   In  re  Williams,    (1874)    6   Bias. 

383,   noted   supra,  under  text   paragraph   2.  (U.  S.)  233,  29  Fed.  Cas.  No.  17,700. 
From   Its   Date.      See   also   In   re   Carrier, 

"  From  tho  Impraotioability  of  Bedding  at  What  Partionlar  Xomeat  of  Timo  the  PrwidtBt 
GlToi  His  Seal  to  a  bill,  we  have  never  heard  of  such  inquiry  being  made,  and 
the  least  which  courts  have  ever  said  on  such  occasions  is,  that  where  an  Act 
is  to  take  place  from  the  day  of  its  passing,  as  is  the  case  here,  it  must  embrace 
the  whole  of  that  day.  Here,  emphatically,  no  fractions  of  a  day  should  be 
allowed;  otherwise  the  commencement  of  a  law  would,  in  such  cases,  not  be 
matter  of  record  and  uniform,  but  depend  on  evidence  as  to  the  time  of  signature, 
and  would  vary  in  different  courts,  according  to  the  testimony  which  might 
be  offered,  as  to  that  fact" 

U.  S.  V.  Williams,  (1814)  1  Paine  (U.  S.)  261,  28  Fed.  Cas.  No.  16,723. 


5.  From  Precise  Time  of  Passage  or  Approval  —  Where  the  question  is  as  to 
the  effect  of  a  proceeding  instituted  on  the  same  day  on  which  an  Act  affecting 
the  validity  of  such  proceeding  was  passed,  the  precise  time  at  which  the  Act 
became  a  law  may  be  properly  inquired  into. 

In  re  Wynne,   (1868)   Chase   (U.  S.)   227,  30  Pe^.  Gas.  No.  18,117. 

In  General,  the  Law  Does  Kot  Kotiee  Fractions  of  a  Day ;  yet  where  questions  of  right 
growing  out  of  deeds,  judgments,  and  other  instruments  bearing  the  same  date, 
are  concerned,  the  precise  time  of  approval  may  be  inquired  into,  to  prevent 
laws  from  operating  retrospectively. 

proval  cannot  look  backwards,  and,  by  rela- 
tion, make  that  a  law,  at  any  antecedent 
period  of  the  same  day,  which  was  not  so 
before  the  approval;  for  the  general  rule  is 
•  Lex  prospidU  non  respiHt.'  *  *  *  If  it 
should  be  said  that  the  law  does  not  recog- 
nize any  fractions  of  a  day,  why  may  we 
not  deem  the  law  in  force  only  from  the  last 
instant  of  the  day,  instead  of  carrying  it 
back,  by  relation,  to  the  first  instant  of  the 
day?  if  there  be  any  choice  as  to  the  nrin- 
ciple  of  interpretation,  one  should  taink 
that  that  ought  to  be  adopted  in  cases  of  this 
sort  which  is  most  favorable  to  private 
rights  and  public  justice.  Surely  the  Ck>n- 
stitution  is  not  to  be  set  aside  or  varied  in 
its  intendment  by  mere  legal  fictions.  On 
the  contrary,  it  appears  to  me  that  in  all 
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When  Acts  of  Congress  Take  Effect,  (1836) 
3  Op.  Atty.-Gen.  82. 

"It  is  insisted  that  the  law  knows  no 
fractions  of  a  day.  But  this  ancient  maxim 
is  now  chiefly  known  by  its  exceptions. 
When  private  rights  depend  upon  it,  the 
courts  inquire  into  the  hour  at  which  an  act 
was  done,  or  a  decree  was  entered,  or  an  at- 
tachment was  laid,  or  any  title  accrued." 
Maine  v.  Oilman,  (1882)   11  Fed.  Rep.  216. 

"  Now  it  seems  to  me  clear,  from  this 
language,  that  in  every  case  of  a  bill  which 
is  approved  by  the  President,  it  takes  effect 
as  a  law  only  by  such  approval,  and  from  the 
time  of  such  approval.  It  is  the  act  of 
approval  which  makes  it  a  law;  and  until 
that  act  is  done,  it  is  not  a  law.     The  ap- 


Art.  X.,  iM.  7. 


CONSTITUTION. 


Bllli  and  Laws. 


cases  of  public  laws  the  very  time  of  tlie 
approval  constitutes,  and  should  constitute, 
the  guide  as  to  the  time  when  the  law  is  to 
have  its  effect,  and  then  to  have  its  effect 
prospectively,  and  not  retrospectively.  It 
may  not,  indeed,  be  easy,  in  all  cases,  to 
ascertain  the  very  punctum  tetnporis;  but 
that  ought  not  to  deprive  the  citizen  of  any 
rights  created  by  antecedent  laws,  and  vest- 
ing rights  in  them.  In  cases  of  doubt,  the 
time  should  be  construed  favorably  for  the 
citizea  The  legislature  have  it  in  their 
power  to  prescribe  the  very  moment,  in 
futuro,  after  the  approval,  when  a  law  shall 
have  effect;  and  if  it  does  not  choose  to  do 
so,  I  can  perceive  no  ground  why  a  court  of 
justice  should  be  ealleil  upon  to  supply  the 
defect.  But,  when  the  lime  can  be  accu- 
rately and  fully  ascertained  (as  in  the  pres- 
ent case),  when  a  bill  was  approved,  I  con- 
fess that  I  am  not  bold  enough  to  say  that 
it  became,  by  relation,  a  law  at  any  ante- 
cedent period  of  the  same  day.  I  cannot  but 
view  such  an  interpretation  as  at  war 
with  the  true  character  and  objects  of  the 
Constitution."     Per  Story,  J.,  in  Matter  of 


Bichardson,   (1843)  2  Story   (U.  S.)   671,  20 
Fed.  Cas.  No.  11,777. 

"  The  cases  in  which  it  has  been  permitted 
to  show  by  evidence,  and  by  records  of  which 
the  court  takes  judicial  notice,  exactly  the 
hour  and  the  minute  of  the  day  when  a  bill 
is  passed,  are  cases  where  the  effect  of  the 
ordinary  presumption  that  the  Act  is  ap- 
proved upon  the  first  minute  of  the  day  of 
its  approval  WQuld  have  been  to  make  the 
legislation  retroactive,  and,  therefore,  harsh 
and  unjust.  It  is  doubtful  whether  in  a  case 
like  the  present,  where  the  date  at  issue  is 
four  months  after  the  passage  of  the  bill,  it 
should  be  permitted  to  go  into  evidence  to 
show  the  exact  minute  and  hour  of  the  day 
when  the  bill  was  approved.  We  are  inclined 
to  think  that  in  such  a  case,  where  there  is 
no  retroactive  effect  possible,  the  conrt  should 
hear  no  evidence  upon  the  point,  but  should, 
in  order  to  secure  certainty,  hold  the  pre- 
sumption that  the  Act  was  approved  on  the 
first  moment  of  the  day  of  its  date  to  be 
conclusive."  Leidigh  Carriage  Co.  v.  Stengel, 
(C.  C.  A.  1899)  95  Fed.  Rep.  641. 


The  Tariff  Act  of  July  24,  1897,  was  held  not  to  have  become  operative  until  the 
minute  of  its  approval  by  tlie  President 


U.  S.  V,  Iselin,  (1898)  87  Fed.  Rep.  194. 

"  The  government  contends  that  the  Act 
covers  the  whole  of  July  24th,  and  has  rela- 
tion to  the  first  moment  of  that  day,  and 
that,  therefore,  the  goods  were  properly  sub- 
ject to  the  duty  assessed.  The  important 
question  is  thus  presented  whether  the  pres- 
ent Tariff  Act  took  effect  at  tlie  time  of  the 
day  it  wks  approved  by  the  President,  or 
whether  it  is  so  far  retroactive  as  to  include 
the  whole  of  that  day.  The  proposition  of 
the  government  rests  upon  the  general  rule 
of  legal  fiction  that  in  law  there  are  no  divi- 
sions or  fractions  of  a  day.  The  existence  of 
this  general  rule  is  not  questioned.  At  com- 
mon law,  before  the  statute  of  1793  (33  Geo. 
III.,  c.  13),  every  Act  of  Parliament,  unless  a 
different  time  were  fixed,  took  effect  from 
the  first  day  of  the  session.  Panter  r.  Atty.- 
Gen.,  6  Bro.  P.  C.  (Toml.  ed.)  486,  490.  In 
support  of  the  rule  are  urged  the  difilculties 
attending  an  inquiry  into  the  time  when  a 
law  was  approved.  It  is  said  that  it  would 
make  the  time  when  a  law  takes  effect  de- 
pend upon  extraneous  evidence  which  might 
be  conflicting,  or  might  not  be  preserved; 
that  the  date  or  day,  as  a  unit  of  time,  is 
an  unvarying  guide,  and,  if  departed  from, 
the  subject  may  be  [one]  of  indefinitely  re- 
curring litigation.  But  the  rule  is  purely 
one  of  convenience,  rather  than  of  right  or 
justice.  Both  in  England  and  in  this  country 
exceptions    to    the    rule    have    always    been 


recognized.  The  rule  being  a  mere  fiction,  in 
order  to  do  justice  between  the  parties  *  the 
fact  shall  overturn  the  fiction.*  Roe  v,  Her- 
sey,  (1771)  3  Wils.  (C.  PI.)  274.  Lord  Mans- 
field declared  that  when  it  is  necessary  and 
can  be  done,  the  law  allows  fractions  of  a 
day.  '  It  is  not  like  a  mathematical  point, 
which  cannot  be  divided.'  Combe  v.  Pitt,  3 
Burr.  1428,  1434.  Whenever  it  will  promote 
the  purposes  of  substantial  justice,  common 
sense  and  common  justice  sustain  the  propo- 
sition of  allowing  fractions  of  a  day.  Where 
the  priority  of  one  legal  right  over  another 
depends  upon  the  order  of  events  occurring 
the  same  day,  or  where  conflicting  interests 
are  involved,  the  rule  should  be  departed 
from.  There  is  no  indivisible  unity  about  a 
day  which  forbids  in  legal  proceedings  con- 
sideration of  its  component  hours  whenever 
the  rights  of  parties  require  it.  The  time  of 
the  President's  approvnl  of  an  Art  is  a  ques- 
tion of  fact.  By  the  Constitution  (art.  I., 
sec.  7),  'every  bill  •  ♦  •  Hhall,  before 
it  becomes  a  law,  be  presented  to  the  Presi- 
dent. *  *  *  If  he  approves  he  shall  sign 
it.*  In  case  of  a  bill  which  is  approved  by 
the  President,  it  takes  effect  ns  a  law  only 
by  such  approval,  or  from  the  time  of  such 
approval.  The  act  of  approval  cannot  reach 
backward.  The  law  prescribes  a  rule  for 
the  future,  not  for  the  past.'*  U.  S.  t\  Stod- 
dard, (1898)  89  Fed.  Rep.  700,  affirmed  (C. 
C.  A.  1899)  91  Fed.  Rep.  1005. 


6.  Beasonable  Time  for  Promulgation  of  Penal  Statute.  —  '^  The  Act  under 

consideration,  it  is  said,  is  silent  as  to  the  time  of  its  commeneomont.    Tt  neither 

fines  [sic]  on  any  particular  day,  nor  is  it  declared  in  terms  that  it  shall  be  in 

force  from  and  after  the  passing  thereof.     It  is  unnecessary,  therefore,  to  decide 
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whether  Congress  has  it  not  in  their  power,  by  express  provisions  for  the  pur- 
pose, to  pass  a  law  of  the  most  penal  nature,  which  shall  go  into  operation  in 
every  part  of  the  United  States  on  the  very  day  on  which  it  received  the 
President's  sanction.  This  law  has  no  such  provisions;  and,  therefore,  in 
settling  the  time  of  its  commencement,  the  court  is  not  required  to  encroach 
upon  the  province  of  the  legislature,  or  to  interfere  with  any  of  its  proceedings ; 
an  office  at  all  times  of  high  delicacy,  and  which  no  court  would  enter  upon 
without  great  reluctance  and  extreme  circumspection.  But  whether  a  law 
thus  worded  be  in  force  throughout  the  United  States  on  the  day  of  its  passage, 
or  not  until  after  a  reasonable  time  for  promulgation  of  it  in  the  different 
parts  of  the  Union,  is  a  question  purely  of  judicial  cognizance,  and  may  be 
decided  without  interfering  with  any  other  department  of  government;  and 
this  again  resolves  itself  into  the  simple  question  whether,  in  a  case  like  this, 
any  promulgation  is  necessary.  A  more  abject  state  of  slavery  cannot  easily 
be  conceived  than  that  the  legislature  should  have  the  power  of  passing  laws 
inflicting  the  highest  penalties,  without  taking  any  measure  to  make  them 
known  to  those  whose  property  or  lives  may  be  affected  by  them.  It  is  not 
only  necessary,  therefore,  in  a  country  governed  by  laws,  that  they  be  passed 
by  the  supreme  or  legislative  power,  but  that  they  be  notified  to  the  people  who 
are  expected  to  obey  them.  The  manner  in  which  this  is  done  may  vary; 
but  whatever  mode  is  adopted,  it  should  be  such  as  to  afford  a  reasonable  oppor- 
tunity to  every  person  who  is  affected  by  them,  of  being  as  early  as  possible 
acquainted  with  them." 

The  Ship  Cotton  Planter,  (1810)  1  Paine  (U.  S.)  23,  6  Fed.  Cas.  No.  3,270. 

7.  Evidence  to  Determine  Time  of  Taking  Effect.  —  Whenever  a  question  arises 

in  a  court  of  law  of  the  existence  of  a  statute,  or  of  the  time  when  a  statute 

took  effect,  or  of  the  precise  terms  of  a  statute,  the  judges  who  are  called  upon 

to  decide  it  have  a  right  to  resort  to  any  source  of  information  which  in  its 

nature  is  capable  of  conveying  to  the  judicial  mind  a  clear  and  satisfactory 

answer  to  such  question;  always  seeking  first  for  that  which  in  its  nature  is 

most  appropriate,  unless  the  positive  law  has  enacted  a  different  rule. 

Gardner  v,  Ck>llector,  (1867)  6  Wall.  (U.  S.)  504.  See  also  aupra,  5,  From  Precipe 
Time  of  Passage  or  Approval, 

OAeial  Booordi.  — Upon  the  question  of  the  existence  of  a  public  statute,  or  of 
the  date  when  it  took  effect,  the  courts  may  consult  the  original  roll  or  other 
official  records. 

Jones  V.  U.  S.,  (1890)  137  U.  S.  216. 
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ARTICLE  I.,  SECTION  8. 

''The  Coikgrtu  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States;  but  all  duties,  imposts  and  excises  shall  be 
uniform  throughout  the  United  States." 

I.  "  To  Lay  and  Collect  Taxes,  Duties,  Imposts,  and  Excises,"  348. 

1.  General  Poiver  to  Lay  Taxes ^  348. 

2.  District  of  Columbia  and  Territories,  348. 

3.  Presumption  of  Validity,  349. 

4.  Mode,  Manner,  and  Means  of  Collecting  Taxes,  349. 

a.  In  General,  349. 

b.  Prescribing  Contents  of  Packages,  349. 

c.  Marking,  Stamping,  and  Branding  Packages^  35a 

d.  Power  to  Distrain,  350. 

5.  '^  Taxes;-  x^o. 

6.  "  Duties^  Imposts,  and  Excises^*  350. 

7.  Sugar  Bounties,  351. 

8.  Power  to  Increctse  Excise  Tax,  351. 

9.  Power  to  Issue  Legal  Tender  Treasury  Notes,  351. 

10.  Power  to  Employ  Officers  and  Agents^  352. 

11.  Regulating  Business  of  Distilling  and  Rectifying,  352. 

12.  Concurrent  Power  of  National  and  State  Governments,  352. 

a.  In  General,  352. 

b.  National  License  Not  a  Permit  to  Do  Business  Within  a  State,  353. 

13.  Validity  of  Particular  Statutes  Imposing  Taxes,  etc.,  353. 

a.  On  Imports  into  Conquered  Territory,  353. 

b.  On  Imports  into  Porto  Rico,  353. 

c.  On  Commercial  Business  Carried  on  by  a  State,  353. 

d.  On  Salary  of  State  Officer,  354. 

e.  On  Franchise  Granted  by  a  State,  354, 
/.  On  State  Tax  Certificate,  354. 

g.  On  Receipts  from  Municipal  Bonds,  354. 
h.  On  State  Process,  354. 
I.  On  Interest  Due  on  Corporation  Bonds,  355. 
/  On  Conveyance  of  Real  Estate,  355. 
k.  On  Administrator's  Bond,  355. 
/.  On  Business  Subject  to  Police  Regulation,  355. 
m.  On  Oleomargarine^  356. 

14.  Unstamped  Documents  as  Evidence  in  State  Courts,  356. 

IL  "  To  Pay  the  Debts,"  357. 

III.  "To  Provide  for  the  Common  Defense  and  General  Welfare," 

357. 

IV.  "  Shall  Be  Uniform  Throughout  the  United  States,"  358. 

1.  General  Application  of  Clause^  358. 

2.  Application  to  State  and  Territorial  Legislation,  358. 

3.  Not  a  Limitation  of  Power,  359. 

4.  Only  on  Duties,  Imposts,  and  Excises,  359. 

5.  Geographical  Uniformity^  359. 

6.  Different  Operation  in  Different  States,  359, 

7.  Uniform  upon  Subjects  of  Same  Class ^  359. 

8.  Method  Ordained  for  Assessing  and  Collecting,  359. 

9.  Effect  of  Local  Resistance  to  Collection,  360. 
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lo.  Application  of  Principles  to  Particular  Statutes ^  360. 

a.  On  Bills  of  Ladings  360. 

b.  On  Distilled  Spirits^  360. 

c.  On  Sale  of  Property  at  an  Exchange^  360. 

d.  On  Exports  from  One  State  to  Another^  360. 

e.  Succession  Taxes ^  361. 
/.  State  Pilotage  Law,  361. 
g.  State  Passenger  Tax,  361. 

I.  "  To  Lat  avd  Collect  Taxs8»  DirTiS8»  Ixposts^  akd  Excises  "  —  1.  General 
Power  to  Lay  Taxes. —  A  general  power  is  given  to  Congress  to  lay  and  collect 
taxes,  of  every  kind  or  nature,  without  any  restraint,  except  on  exports;  but 
two  rules  are  prescribed  for  their  government^  namely,  uniformity  and  appor- 
tionment: three  kinds  of  taxes,  to  wit,  duties,  imposts,  and  excises,  by  the  first 
rule,  and  capitation,  or  other  direct  taxes,  by  the  second  rule. 


Hylton  V.  U.  S.,  (1796)  3  Dall.  (U.  S.)  174. 

Tax  within  limits  of  power  cannot  be  re- 
strained.—  Since  the  taxing  power  conferred 
by  the  Constitution  knows  no  limits  except 
those  expressly  stated  in  that  instrument,  it 
must  follow,  if  a  tax  be  within  the  lawful 
power,  the  exertion  of  that  power  may  not 
be  judicially  restrained  because  of  the  re- 
sults to  arise  from  its  exercise.  McCray  v, 
U.  S.,  (1904)  195  U.  S.  69. 

Federalist.  —  "A  government  ought  to  con- 
tain in  itself  every  power  requisite  to  the 
full  accomplishment  of  the  objects  committed 
tc  its  care,  and  to  the  complete  execution  of 
the  trusts  for  which  it  is  responsible,  free 
from  every  other  control  but  a  regard  to  the 
public  good  and  to  the  sense  of  the  people. 
As  the  duties  of  superintending  the  national 


defense  and  of  securing  the  public  peace 
against  foreign  or  domestic  violence  involve  a 
provision  for  casualties  and  dangers  to  which 
no  possible  limits  can  be  assigned,  the  power 
of  making  that  provision  ought  to  know  no 
other  bounds  than  the  exigencies  of  the 
nation  and  the  resources  of  the  community. 
As  revenue  is  the  essential  engine  by  which 
the  means  of  answering  the  national  exigen- 
cies must  be  procured,  the  power  of  procuring 
that  article  in  its  full  extent  must  neces- 
sarily be  comprehended  in  that  of  providing 
for  those  exigencies.  As  theory  and  practice 
conspire  to  prove  that  the  power  of  procuring 
revenue  is  unavailing  when  exercised  over  the 
states  in  their  collective  capacities,  the  fed- 
eral government  must  of  necessity  be  in- 
vested with  an  unqualified  power  of  taxation 
in  the  ordinary  modes."  Hamilton,  in  The 
Federalist,  No.  XXXI. 


ThsM  Two  daiiei,  taxes,  so  called,  and  '^  duties,  imposts,  and  excises,"  appar- 
ently embrace  all  forms  of  taxation  contemplated  by  the  Constitution. 

Thomas  v,  U.  S.,  (1S94)  192  U.  S.  370.  See  also  infra,  5.  *' Taaes,"  and  6.  "  DuHes, 
Imposts,  and  Excises.*' 

Want  of  Due  Prooesi  of  Law.  —  Whilst  undoubtedly  both  the  Fifth  and  Tenth 
Amendments  qualify,  in  so  far  as  they  are  applicable,  all  the  provisions  of  the 
Constitution,  nothing  in  those  amendments  operates  to  take  away  the  grant  of 
power  to  tax  conferred  by  the  Constitution  upon  Congress.  The  right  of 
Congress  to  tax  within  its  delegated  power  being  unrestrained,  except  as  limited 
by  the  Constitution,  it  is  within  the  authority  conferred  on  Congress  to  select 
the  objects  upon  which  an  excise  should  be  laid.  It  therefore  follows  that, 
in  exerting  its  power,  no  want  of  due  process  of  law  can  possibly  result. 

McCray  v.  U.  S.,    (1904)    195  U.  S.  61. 

2.  District  of  Columbia  and  Territories  —This  grant  is  general,  without  limita- 
tion as  to  place.  It  consequently  extends  to  all  places  over  which  the  govern- 
ment extends,  and  includes  the  District  of  Columbia  and  the  territories  as  well 
as  the  states. 


/^ 


Loughborough  t?.  Blake,  (1820)  5  Wheat.   (U.  S.)  819. 
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TuM  on  SiiSdMiti  of  ft  TfRitorj.  —  Congress  has  the  power  by  direct  legislation 
to  impose  license  taxes  upon  the  residents  of  a  territory,  when  they  are  col- 
lected solely  for  the  needs  of  the  territory;  and  the  fact  that  they  are  ordered 
to  be  paid  into  the  treasury  of  the  United  States,  and  not  specifically  appro- 
priated to  the  expenses  of  the  territory,  when  the  sum  total  of  these  and  all 
other  revenues  from  the  territory  does  not  equal  the  cost  and  expense  of  main-' 
taining  its  government,  does  not  make  them  unconstitutional. 

Binns  v.  U.  S.,  (1904)  194  U.  S.  494. 

3.  PresnmptioiL  of  Validity. —  The  presumption  is  in  favor  of  the  validity  of 
an  Act  of  Congress,  and  it  is  only  when  the  question  is  free  from  any  reasonable 
doubt  that  the  court  should  hold  an  act  of  the  law-making  power  of  the  nation 
to  be  in  violation  of  that  fundamental  instrument  upon  which  all  the  powers 
of  the  government  rest  This  is  particularly  true  of  a  revenue  Act  of  Congress. 
The  provisions  of  such  an  Act  should  not  be  lightly  or  unadvisedly  set  aside, 
although  if  they  be  plainly  antagonistic  to  the  Constitution  it  is  the  duty  of 
the  court  to  so  declare. 


Niool  V.  Ames,  (1S99)  173  U.  S.  616. 

"The  presumptions  are  that  the  Act  im- 
posing those  taxes  is  constitutional,  and  any- 
thing  essential    to    establish    its    invalidity 


which  does  not  appear  of  record  or  from  mat- 
ters of  which  we  can  take  judicial  notice  must 
be  shown  by  the  party  asserting  the  unconsti- 
tutionality." Binns  t?.  U.  S.,  (1904)  194  U.  S. 
494. 


4.  Mode,  Kanner,  and  Means  of  Collecting  Taxes  —  a.  In  General.  —  All 
means  which  are  necessary  to  he  exercised  for  the  legitimate  purpose  of  levying 
the  taxes  and  collecting  the  same,  may  be  employed  to  that  end.  "  It  would 
seem  to  be  a  well-settled  principle  of  constitutional  law  —  in  fact,  I  may  say 
it  is  now  elementary  —  that,  where  there  is  not  an  express  grant  in  the  Con- 
stitution, yet,  in  the  absence  of  a  grant  of  power  applied  to  a  specific  case, 
there  is  always  an  implied  power,  which  is  incidental  and  auxiliary  to  the 
Constitution,  to  execute  and  carry  out  its  provisions,  as  in  this  case  the  Con- 
stitution confers  the  power  upon  Congress  to  lay  and  collect  taxes,  but  leaves 
it  to  the  wisdom  of  Congress  to  prescribe  the  mode,  manner,  and  means  of 
levying  and  collecting  the  same." 

U.  S.  V,  288  Packages  of  Merry  World   Tobacco,  (1900)  103  Fed.  Rep.  455. 

6.  Pbesgbibino  ConteiNTs  of  Packages.  —  It  is  within  the  power  of 
Congress  to  prescribe  that  a  package  of  any  article  which  it  subjects  to  a  tax, 
and  upon  which  it  requires  the  affixing  of  a  stamp,  shall  contain  only  the 
article  which  is  subject  to  the  tax. 

Felsenheld  v,  U.  8.^  (1902)  186  U.  8.  134.  which  tax  is  required  to  be  paid  under  the 

internal  revenue  laws,"  is  not  unconstitu- 
tional; it  is  plainly  appropriate  to  secure 
the  collection  of  taxes  provided  for  in  the 
Act  The  Act  in  itself  is  merely  an  incidental 
and  auxiliary  power,  which  is  found  in  the 
Constitution)  and  is  necessary  to  execute  the 
express  grant  of  power  upon  which  this 
statute  is  founded.  U.  S.  v.  288  Packages  of 
Merry  World  Tobacco,  (1900)  103  Fed.  Rep. 
453. 


An  Act  of  Congress  which  declares  that 
"none  of  the  packages  of  smoking  tobacco 
and  fine-cut  chewing  tobacco  and  cigarettes 
prescribed  by  law  shall  be  permitted  to  have 
packed  in,  or  attached  to,  or  connected  with 
them,  any  article  or  thing  whatsoever,  other 
than  the  manufacturers'  wrappers  and  labels, 
the  internal  revenue  stamp,  and  the  tobacco 
or  cigarettes,  respectively,  put  up  therein,  on 
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c.  Mabkiko,  Stampino,  and  Branding  Paokaoes.  —  The  marking, 
stamping,  and  branding  of  packages  of  oleomargarine  required  by  an  Act  of 
Congress  entitled  '^An  Act  defining  butter,  also  imposing  a  tax  upon  and  regu- 
lating the  manufacture,  sale,  importation,  and  exportation  of  oleomaigarine," 
must  be  regarded  as  means  to  effect  the  objects  of  the  Act  in  respect  of  revenue, 
and  not  as  merely  a  police  regulation,  and,  so  regarded,  the  provisiona  are 
clearly  within  the  power  of  Congress. 

Dougherty  v,  U.  S.,  (C.  C.  A.  1901)  108  Fed.  Rep.  68. 

d.  PowEB  TO  DisTEAiN.  —  Under  the  power  "  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,"  Congress  has  the  power  to  distrain  property  for 
the  payment  of  taxes,  and  it  is  competent  for  Congress  to  apply  to  realty,  as 
well  as  personalty,  the  power  to  distrain  and  sell  when  necessary  to  enforce 
the  payment  of  a  tax. 

Springer  v.  U.  S.,  (1880)  102  U.  S.  593. 

6.  "  Taxes." —  The  word  "  taxes,"  in  its  most  extended  sense,  may  include 
all  contributions  imposed  by  the  government,  of  whatsoever  kind  or  description, 
whether  against  person  or  property ;  but  this  clause  uses  the  term  "  tax  "  appar- 
ently in  its  more  confined  sense  in  contradistinction  to  duties  and  imposts. 

U.  S.  V.  Fifty-nine  Demijohns  Aguadiente,  etc.,  (1889)  39  Fed.  Rep.  401. 

**  If  to  FoU-tuM»  I,  without  scruple,  confess  my  disapprobation  of  them ;  and 
though  they  have  prevailed  from  an  early  period  in  those  states  which  have 
uniformly  been  the  most  tenacious  of  their  rights,  I  should  lament  to  see 
them  introduced  into  practice  under  the  national  government  But  does  it 
follow  because  there  is  a  power  to  lay  them,  that  th^  will  actually  be  laid? 
Every  state  in  the  Union  has  power  to  impose  taxes  of  this  kind;  and  yet  in 
several  of  them  they  are  unknown  in  practice.  Are  the  state  governments  to 
be  stigmatized  as  tyrannies,  because  they  possess  this  power  ?  If  they  are  not, 
with  what  propriety  can  the  like  power  justify  such  a  charge  against  the 
national  government,  or  even  be  urged  as  an  obstacle  to  its  adoption?  As 
little  friendly  as  I  am  to  the  species  of  imposition,  I  still  feel  a  thorough  con- 
viction, that  the  power  of  having  recourse  to  it  ought  to  exist  in  the  federal 
government  There  are  certain  emergencies  of  nations,  in  which  expedients, 
that  in  the  ordinary  state  of  things  ought  to  be  forborne,  become  essential  to 
the  public  weal.  And  the  government,  from  the  possibility  of  such  emergencies, 
ought  ever  to  have  the  option  of  making  use  of  them." 

Hamilton,  in  The  Federalist,  No.  XXXVI. 

6.  "  Dutie%  Lnpoits,  and  Excises."  —  The  words  '^  duties,  imposts,  and  ex- 
cises "  "  were  used  comprehensively  to  cover  customs  and  excise  duties  imposed 
on  importation,  consumption,  manufacture,  and  sale  of  certain  commodities, 
privileges,  particular  business  transactions,  vocations,  occupations,  and  the 
like." 

Thomas  v,  U.  S.,  (1904)  192  U.  8.  370.  were  used  in  the  Constitution  in  their  natural 

and  obvious  sense.    Pollock  v.  Farmers'  L.  k 
The  words  "duties,  imposts,  and  excises"       T.  Ca^  (1895)  168  U.  S.  619. 
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*']hitiM  are  defined  by  Tomlin  to  be  things  due  and  recoverable  by  law. 
The  term  in  its  widest  signification  is  hardly  less  comprehensive  than  ^  taxes.' 
It  is  applied,  in  its  most  restricted  meaning,  to  customs ;  and  in  that  sense  is 
nearly  the  synonym  of  *  imposts.'  " 

Pacific  Ins.  Co.  v,  Soule,  (1868)  7  Wall.  (U.  S.)  445. 

"Impost  is  a  duty  on  imported  goods  and  merchandise.  In  a  larger  sense 
it  is  any  tax  or  imposition.  Cowell  says  it  is  distinguished  from  custom, 
'  because  custom  is  rather  the  profit  which  the  prince  makes  on  goods  shipped 
out'  Mr.  Madison  considered  the  terms  '  duties '  and  ^  imposts '  in  these 
clauses  as  synonymous.  Judge  Tucker  thought  '  they  were  probably  intended 
to  comprehend  every  species  of  tax  or  contribution  not  included  under  the 
ordinary  terms,  ^  taxes  and  excises.'  " 

Pacific  Ins.  Co.  v.  Soule^    (1868)    7  Wall.       tax  upon  all  goods  carried  from  one  state 

(U.  S.)   445.  into  another,  but  the  power  is  limited  to 

mi.  J  «<  5         4.  w  •    «  *  :«*^«j.v^  * «        duties  on  foreign  imports.    Woodruflf  v.  Par- 

The  word  "  impost "  18  not  intended  to  con-       ,„^    /iqaqy  qw.ii    /tt  q\  loo 

fer  upon  Congress  a  distinct  power  to  levy  a      ^^"^^  ^^^^^  ®  ^^^'  <^-  ^)  ^^2. 

**  Xzeii«  is  defined  to  be  an  inland  imposition,  sometimes  upon  the  consump- 
tion of  the  commodity,  and  sometimes  upon  the  retail  sale;  sometimes  upon  the 
manufacturer,  and  sometimes  upon  the  vendor." 

Pacific  Ins.  Co.  r.  Soule,  (1868)  7  WaH.  (U.  S.)  445. 


7.  Sugar  Bounties.  —  The  Act  of  Congress  authorizing  the  issue  of  licenses 
to  produce  sugar,  and  for  the  payment  of  a  bounty  to  the  producers  of  sugar 
from  beets,  sorghum,  or  sugar  cane  grown  in  the  United  States,  or  from  maple 
sap  produced  within  the  United  States,  was  held  to  be  unconstitutional.  The 
bounty  must  necessarily  come  out  of  the  revenue  raised  by  general  taxation  for 
the  support  of  the  government,  and  the  limitation  of  the  power  to  impose  taxes 
is  that  the  purpose  must  be  public,  that  is  to  say,  governmental. 

U.  S.  V,  Carlisle,  (1896)  5  App.  Cas.  (D.  C.)  143.  See  U.  S.  v.  Realty  Co.,  (1896)  163 
U.  S.  427. 

8.  Power  to  Increase  Excise  Tax.  —  It  is  within  the  power  of  Congress  to 
increase  an  excise  as  well  as  a  property  tax,  and  such  an  increase  may  be 
made  at  least  while  the  property  is  held  for  sale  and  before  it  has  passed 
into  the  hands  of  the  consumer;  and  it  is  no  part  of  the  function  of  a  court 
to  inquire  into  the  reasonableness  of  the  excise  either  as  respects  the  amount, 
or  the  property  upon  which  it  is  imposed. 

Patton  V.  Brady,  (1902)   184  U.  S.  623. 

9.  Power  to  Issue  Legal  Tender  Treasury  Votes.  —  See  vnfra,  under  the  last 
clause  of  this  section,  giving  to  Congress  the  power  "  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution  in  the  government  of  the 
United  States  or  in  any  department  or  officer  thereof." 
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10.  Power  to  Employ  Offloert  and  Agents. —  See  infra,  under  the  last  clause  of 
this  section^  giving  to  Congress  the  power  ^^  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in  the  government  of  the  United 
States  or  in  any  department  or  officer  thereof." 


11.  Begnlating  BosineM  of  Distilling  and  Beotifying. —  See  inftu,  under  the 
last  clause  of  this  section,  giving  to  Congress  the  power  "  to  make  all  laws  which 
shall  be  necessary  and  proper,  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution  in  the  government  of  the 
United  States  or  in  any  department  or  offiber  thereof." 

12.  Cononrrent  Power  of  Hational  and  State  Oovemments  —  a.  In  General.  — 
Under  our  constitutional  system  both  the  national  and  the  state  governments, 
moving  in  their  respective  orbits,  have  a  common  authority  to  tax  many  and 
diverse  objects,  but  this  does  not  cause  the  exercise  of  its  lawful  attributes  by 
one  to  be  a  curtailment  of  the  powers  of  government  of  the  other. 

Knowlton  v.  Moore,  (1900)  178  U.  S.  eo. 

Authority  is  conferred  on  Congress  to  lay 
and  collect  taxes,  but  this  grant  does  not 
supersede  the  power  of  the  states  to  tax  for 
the  support  of  their  own  governments,  nor 
is  the  exercise  of  that  power  by  the  states, 
unless  it  extends  to  objects  prohibited  by  the 
Constitution,  an  exercise  of  any  portion  of 
the  power  that  is  granted  to  the  United 
States.  State  Tonnage  Tax  Cases,  (1870)  12 
Wall.  (U.  S.)  214. 


Federalist.  —  "A  case  which  may  perhaps 
be  thought  to  resemble  the  latter  [power  to 
establish  'a  uniform  rule'  is  exclusive],  but 
which  is  in  fact  widely  different,  affects  the 
question  immediately  under  consideration.  I 
mean  the  power  of  imposing  taxes  on  all 
articlefl  other  than  exports  and  imports. 
This,  1  contend,  is  manifestly  a  concurrent 
and  coequal  authority  in  the  United  States, 
and  in  the  individual  states.  There  is 
plainly  no  expression  in  the  granting  clause 
which  makes  that  power  exclusive  in  the 
Union.  There  is  no  independent  clause  or 
sentence  which  prohibits  the  states  from  exer- 
cising it.  So  far  is  this  from  being  the  case, 
that  a  plain  and  conclusive  argument  to  the 
contrary  is  to  be  deduced  from  the  restraint 
laid  upon  the  states  in  relation  to  duties  on 
imports  and  exports.  This  restriction  implies 
an  admission  that,  if  it  were  not  inserted, 
the  states  would  possess  the  power  it  ex- 
cludes; and  it  implies  a  further  admission, 
that  as  to  all  other  taxes,  the  authority  of 
the  state  remains  undiminished.  In  any 
other  view  it  would  be  both  unnecessary  and 
dangerous;  it  would  be  unnecessary,  because 
if  the  grant  to  the  Union  of  the  power  of 
laying  such  duties  implied  the  exclusion  of 
the  states,  or  even  their  subordination  in  this 
particular,  there  could  be  no  need  of  such  a 
restriction;  it  would  be  dangerous,  because 
the  introduction  of  it  leads  directly  to  the 
conclusion    which   has   been   mentioned,   and 


which,  if  the  reasoning  of  the  objectors  be 
just,  could  not  have  been  intended;  I  mean 
that  the  states,  in  all  cases  to  which  the  re- 
striction did  not  apply,  would  have  a  con- 
current power  of  taxation  with  the  Union. 
*  *  *  As  to  the  supposition  of  repugnancy 
between  the  power  of  taxation  in  the  states 
and  in  the  Union,  it  cannot  be  supported  in 
that  sense  which  would  be  requisite  to  work 
an  exclusion  of  the  states.  It  is,  indeed, 
possible  that  a  tax  might  be  laid  on  a  par- 
ticular article  by  a  state  which  might  render 
it  inexpedient  that  thus  a  further  tax  should 
be  laid  on  the  same  article  by  the  Union ;  but 
it  would  not  imply  a  constitutional  inability 
to  impose  a  further  tax.  The  quantity  of 
the  imposition,  the  expediency  or  inexpe- 
diency of  an  increase  on  either  side^  would 
be  mutually  questions  of  prudence;  but  there 
would  be  involved  no  direct  contradiction  of 
power.  The  particular  policy  of  the  national 
and  of  the  state  systems  of  finance  might 
now  and  then  not  exactly  coincide,  and  might 
require  reciprocal  forbearances.  It  is  not, 
however,  a  mere  possibility  of  inconvenience 
in  the  exercise  of  powers,  but  an  immediate 
constitutional  repugnancy,  that  can  by  im- 
plication alienate  and  extinguish  a  pre-exist- 
ing right  of  sovereignty."  Hamilton,  in  The 
Federalist,  No.  XXXn. 

"The  preceding  train  of  observation  will 
justify  the  position  which  has  been  elsewhere 
laid  down  that  'a  concurrent  jurisdiction  in 
the  article  of  taxation  waa  the  only  admis- 
sible substitute  for  an  entire  subordination, 
in  respect  to  this  branch  of  power,  of  state 
authority  to  that  of  the  Union.'  Any  separa- 
tion of  the  objects  of  revenue  that  could  have 
been  fallen  upon,  would  have  amounted  to  a 
sacrifice  of  the  great  interests  of  the  Union 
to  the  power  of  the  individual  states.  The 
convention  thought  the  concurrent  jurisdic- 
tion preferable  to  that  subordination;  and 
it  is  evident  that  it  has  at  least  the  merit 
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of  reooncUing  an  indefinite  constitutional  the  states  to  provide  for  their  own  necessi- 
power  of  taxation  in  the  federal  government  ties."  Hamilton,  in  The  Federalist,  No. 
with  an  adequate  and  independent  power  in      XXXIV. 

6.  National  License  Not  a  Permit  to  Do  Business  Within  a  State.  — 
A  license  to  carry  on  a  particular  business  under  an  Act  of  Congress  conveys 
to  the  licensee  no  authority  to  carry  on  the  licensed  business  within  a  state. 

license  Tax  Cases,  (1866)  5  Wall.  (U.  S.)  the  federal  government  upon  a  retail  liquor 
462.  See  also  Pervear  r.  Com.,  (1866)  5  dealer  can  in  no  manner  or  degree  operate  as 
Wall.  (U.  S.)  478.  a  shield  in  violation  of  the  state  prohibitory 

The  payment  of  a  special  tax  imposed  by       ^^'^'    ^«  ''^  J^""^*"'  <1»»2)  49  Fed.  Rep.  240. 

IS.  Validity  of  Particular  Statutes  Imposing  Taxes,  etc.  (See  also  infra,  IV. 
"  Shall  Be  Uniform  ThroughovJt  the  United  States "  — 10.  Application  of 
Principles  to  Particida/r  Statutes,)  —  a.  On  Imports  into  Conquered  Terri- 
tory. —  Tonnage  duties  and  duties  upon  foreign  goods  imported  into  con- 
quered territory  may  be  demanded  and  lawfully  collected  by  the  civil  governor 
during  the  continuance  of  the  war,  and  afterwards  from  the  ratification  of  the 
treaty  of  peace  until  the  revenue  system  of  the  United  States  can  be  put  into 
practical  operation  under  the  Acts  of  Congress  passed  for  that  purpose. 

Cross  o.  Harrison,  (1863)    16  How.  (U.  S.)   164. 

&.  On  Imports  into  Porto  Eico.  —  An  Act  of  Congress  fixing  the  duties 
to  be  paid  upon  merchandise  imported  into  Porto  Eico  from  a  port  in  the 
United  States  was  held  to  be  constitutional.  Goods  so  carried  are  neither 
exports  nor  imports  in  a  constitutional  sense,  and  are  liable  to  be  taxed  by 
Congress  under  the  ample  and  comprehensive  authority  conferred  by  this  clause. 

Dooley  V.  U.  S.,  (1901)   183  U.  S.  154. 

c.  On  Commercial  Business  Carried  on  by  a  State.  —  The  United 
States  can  impose  an  excise  tax  upon  a  state  when  the  state  carries  on  a  com- 
mercial business  for  profit,  a  business  which,  in  the  hands  of  any  other  person 
or  body  corporate,  will  be  subject  to  the  terms  and  conditions  of  the  federal 
revenue  laws.  The  dispensary  agents  of  the  state  of  South  Carolina  are 
required  to  pay  the  special  tax  or  license  fee  imposed  on  dealers  in  liquors  by 
the  internal  revenue  laws  of  the  United  States.  The  state  cannot  claim  exemp- 
tion from  the  federal  excise  tax  on  the  ground  that  the  dispensary  system  is  an 
exercise  of  the  police  power,  as  the  police  power  extends  no  further  than  the 
general  welfare;  nor  that  the  Constitution  contains  no  grant  of  power  to  tax 
a  state  or  its  means  and  instrumentalities  of  government,  as  the  money  exacted 
is  not  a  direct  tax  but  an  excise,  and  the  tax  is  not  extended  to  a  function 
strictly  belonging  to  a  state  in  its  ordinary  governmental  capacity.  A  state  has 
a  right  to  the  exercise  of  its  police  power,  and  a  right  to  the  use  of  all  proper 
instrumentalities  of  government,  and  a  right  to  enter  into  this  commercial 
business  of  buying  and  selling  for  a  profit ;  but  none  of  these  rights  can  be 
exercised  as  an  evasion  of  the  national  government's  right  to  impose  an  excise 
tax  and  to  subject  all  persons,  whether  state  or  private  corporations  or  individual 
dealers,  to  the  same  law. 
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South  Carolina  v.  U.  8.,  (1904)  39  Ct.  a. 
288,  the  court  saying:  "The  court  has  not 
overlooked  the  fact  that  in  one  instance  a 
state  was  carrying  on  an  ordinary  commercial 
business,  owning  and  operating  a  railroad, 
and  that  one  court  of  the  United  States  held 
that  it  was  not  intended  that  a  state  should 
be  included  in  the  requirements  of  this  stat- 
ute by  the  term  'corporation'  (State  v.  At- 
kins, (1866)  35  Ga.  316),  and  that  the  de- 
cision has  been  referred  to  in  an  indirect  way 
by  one  of  the  judges  of  the  Supreme  Court 
(U.  S.  V.  Baltimore,  etc.,  R.  Co.,  (1872)  17 
Wall.  (U.  S.)  322,  328).  But  this  court  is 
constrained  to  say  that  the  magnitude  of 
the  present  question  was  not  presented  to  the 


court  in  Georgia  and  was  not  conaidered,  and 
that  the  question  involved  there  was  not  in- 
volved in  the  case  in  the  Supreme  Court, 
where  all  that  was  held  was  that  a  municipal 
corporation  is  a  portion  of  the  sovereign 
power  of  the  state,  and  is  not  subject  to 
taxation  by  Clongress  upon  its  municipal  reve- 
nues. But,  as  was  said  by  the  two  dissenting 
judges  in  that  case  (p.  334),  'it  by  no  means 
follows  that  the  private  property  owned  by 
such  corporation,  *  *  *  and  used  merely 
in  a  commercial  sense  for  the  income,  gains, 
and  profits,  is  not  taxable  just  the  same  as 
property  owned  by  an  individual,  or  any 
other  corporation.' " 


9  ft 


d.  Ow  Salary  of  State  Officer.  —  The  salary  of  a  state  judicial  officer 
cannot  be  taxed  by  the  national  government. 

Collector  v.  Day,  (1870)  11  Wall.  (U.  S.)  122,  afflrming  Day  v.  BufBnton,  (1871)  3 
Cliff.  (U.  S.)  376,  7  Fed.  Caa.  No.  3,675. 

e.  On  Franchisb  Granted  by  a  Statel  —  Franchises  granted  by  a  state 
are  not  necessarily  exempt  from  taxation,  for  franchises  are  property,  and,  when 
conferred  for  the  purpose  of  giving  effect  to  some  reserved  power  of  a  state, 
seem  to  be  as  properly  objects  of  taxation  as  any  other  property. 

Veazie  Bank  v.  Fenno,  (1869)  8  Wall.  (U.  S.)  647. 

/.  On  State  Tax  Certificate.  —  Congress  has  no  constitutional  power 
to  impose  a  tax  upon  the  tax  certificate  issued  by  state  authority  at  a  tax  sale. 

Barden  v.  Columbia  County,  (1873)  33  Wis.  447.  See  also  Delorme  v,  Ferk,  (1869) 
24  Wis.  201;  Sayles  v,  Davis,  (1867)  22  Wis.  225. 

g.  On  Receipts  from  Municipal  Bonds.  —  An  Act  of  Congress  taxing 
receipts  from  municipal  bonds  is  invalid,  as  it  is  a  tax  on  the  power  of  the  states, 
and  on  their  instrumentalities  to  borrow  money,  and  consequently  repugnant  to 
the  Constitution. 

Pollock  V,  Fanners'  L.  ft  T.  Co.,  (1896)  168  U.  S.  630.  See  also  Pollock  v.  FaimMTsP 
L.  A  T.  Co.,  (1896)167  U.  S.  617. 

h.  On  State  Process.  —  Congress  has  not  the  power  to  tax  legal  proceed- 
ings in  state  courts,  and  the  Act  of  Congress  of  June  30,  1864,  providing  for 
the  internal  revenue  of  the  government,  and  requiring  a  stamp  to  be  affixed  on 
legal  process  issuing  from  the  state  courts,  was  held  to  be  unconstitutional  and 
void. 


Smith  V.  Short,  (1867)  40  Ala.  386.  In  the 
dissenting  opinion  it  was  said  that  the  Act 
did  not  apply  to  process  issued  from  the  state 
court,  as  neither  the  terms  "state  courts"  nor 
any  equivalent  ones  were  used  in  the  statute. 

A  provision  in  the  United  States  revenue 
law  which  required  writs  and  other  original 
processes  by  which  suits  are  commenced  in 
the  state  courts  to  be  stamped,  or  otherwise 
they  should  be  deemed  to  be  invalid  and  of 
no  effect,  was  held  to  be  invalid.  Jones  r. 
Keep,  (1866)   19  Wis.  370.    See  also: 

Connecticut,  —  Tucker  t?.  Potter,  (1868)  35 
Conn.  43. 

IlUnoiB,  —  Craig  t^.  Dimock,  ( 1868)  47  III. 
316. 


/nduMia.  —  Warren  v.  Paul,  (1864)  22  Ind. 
276. 

ifio^t><m.  — Fifleld  o.  Close,  (1867)  16 
Mich.  505. 

New  York.  —  Lewis  V.  Randall,  (1866 
County  Ct.)  30  How.  Pr.  (N.  Y.)  378;  Baird 
V.  Pridmore,  (Supm.  Ct.  Gen.  T.  1866)  31  How. 
Pr.  (N.  Y.)  367,  affirming  (County  Ct  1866) 
29  How.  Pr.  (N.  Y.)  263;  German  Lieder- 
kranz  v.  Schiemann,  (1863  N.  Y.  Super.  GL 
Spec.  T.)  25  How.  Pr.  (N,  Y.)  388;  Walton 
V,  Bryenth,  (1863  Supm.  Ct.  Spec.  T.)  24 
How.  Pr.  (N.  Y.)  367;  CoppemoU  v. 
Ketcham,  (1867)  66  Barb.  (N.  Y.)  118. 

WcLshington,  —  Dawson  v»  McfCarty,  ( 1890) 
21  Wash.  316. 
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OoBiider«d  Valid  by  United  Statet  Attorn^j-Oeneral.  —  The  provision  of  the  Internal 
Revenue  Act  of  June  30,  1864,  imposing  a  stamp  duty  on  writs  and  other 
legal  papers,  is  constitutional. 

Stamp  Tax  on  Writs,  (1866)  12  Op.  Atty.-Gen.  23. 

i.  On  Inteeest  Due  on  Corporation  Bonds.  —  A  statute  providing 
"that  any  railroad,  canal,  turnpike,  canal  navigation,  or  slack  water  company 
indebted  for  any  money  for  which  bonds  or  other  evidence  of  indebtedness 
have  been  issued,  payable  in  one  or  more  years  after  date,  upon  which  interest 
is  stipulated  to  be  paid,  or  coupons  representing  interest,  or  any  such  company 
that  may  have  declared  any  dividend  in  scrip  or  money  due  or  payable  to  its 
stockholders,  including  nonresidents,  whether  citizens  or  aliens,  shall  be  subject 
to  pay  a  tax  of  five  per  centum  on  the  amount  of  all  such  interest,  or  coupons, 
dividend,  or  profits,  whenever  and  wherever  the  same  shall  be  payable,  including 
nonresidents,  whether  citizens  or  aliens,"  was  held  valid,  as  to  the  collection 
of  the  tax  on  interest  due  on  bonds  held  by  nonresident  aliens. 

Michigan  Cent.  R.  Co.  r.  Slack,  (1876)  17  Fed.  Cas.  No.  9,527a,  affirmed  Michigan  Cent, 
R.  Co.  t?.  Collector,  (1879)   100  U.  S.  695. 

j.  On  Conveyance  of  Real  Estate.  —  It  is  not  in  the  constitutional 
power  of  Congress  to  prescribe  for  the  states  a  rule  for  the  transfer  of  property 
within  the  states. 


Moore  v.  Moore,  (1872)  47  N.  Y.  468,  in 
which  case  the  court  aaid:  "Without  deny- 
ing that  it  is  within  the  power  of  taxation, 
conferred  upon  it,  for  Congress  to  lay  an 
excise  tax  upon  the  business  operations  of 
communities,  and  to  collect  that  tax  by  the 
means  of  stamps,  to  be  placed  upon  the  writ- 
ten instruments  exchanged  between  contract- 


ing parties,  and  to  enforce  the  observance  of 
the  law,  to  that  end,  by  the  imposition  in  it 
of  penalties  for  its  nonobservance,  we  are 
of  the  opinion  that  it  is  without  that  power 
to  declare  that  a  contract  or  conveyance 
between  citizens  of  a  state,  affecting  the  title 
to  real  estate,  is  void  for  the  reason  that 
such  observance  has  been  omitted." 


fc.  On  Administrator's  Bond.  —  Whether  a  tax  on  an  administrator's 
bond  may  constitutionally  be  imposed  by  Congress,  quaere,  "  These  bonds  are 
an  indispensable  part  of  the  judicial  system  of  the  state  in  the  exercise  of  its 
probate  jurisdiction.  An  administrator  may  be  considered  an  officer  of  the 
probate  court.  He  is  at  all  times  subject  to  its  orders  and  decrees.  The  power 
to  tax  an  administrator's  bond  involves  the  power  to  obstruct  the  state  in  the 
exercise  of  one  of  its  most  important  judicial  functions.  It  is  not  necessary, 
however,  to  pass  upon  the  constitutional  power  of  Congress  to  levy  this  tax. 
It  is  sufficient  for  the  purposes  of  this  case,  that  such  a  power  is  questionable 
or  the  fair  subject  of  doubt." 

McNally  v.  Field,  (1902)   119  Fed.  Rep.  445. 

Z.  On  Business  Subject  to  Police  Rbguxation.  —  Congress  has  power 
to  pass  a  law  imposing  a  license  duty  on  those  who  are  engaged  in  a  business 
which  is  a  subject  of  police  regulation  by  the  states,  as  in  the  case  of  imposing 
a  license  for  carrying  on  the  business  of  a  retailer  in  liquors. 

U.  8.  V.  Riley,  (1864)  6  Biatchf.  (U.  8.)  204,  27  B'ed.  Cas.  No.  16,164. 
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m.  On  Oleomargarine.  —  The  Act  of  Congress  of  August  2,  1886,  con- 
cerning the  taxation  of  oleomargarine,  as  amended  by  the  Act  of  May  9,  1902, 
increasing  the  tax  on  oleomargarine  from  two  to  ten  cents  per  pound,  with 
the  proviso  thai  when  oleomargarine  is  free  from  artificial  coloration  that 
causes  it  to  look  like  butter  of  any  shade  of  yellow,  the  tax  shall  be  one-fourth 
of  one  cent  per  pound,  is  a  valid  exercise  of  the  power  of  Congress  as  an 
excise  tax. 


McCray  t?.  U.  S.,  (1904)  196  U.  S.  59, 
wherein  the  court  said :  "  Undoubtedly,  in 
determining  whether  a  particular  act  is 
within  a  granted  power,  its  scope  and  effect 
are  to  be  considered.  Applying  this  rule  to 
the  acts  assailed,  it  is  self-evident  that  on 
their  face  they  levy  an  excise  tax.  That  being 
their  necessary  scope  and  operation,  it  fol- 
lows that  the  acts  are  within  the  grant  of 
power.  The  argument  to  the  contrary  rests 
on  the  proposition  that,  although  the  tax  be 


within  the  power,  as  enforcing  it  will  destroy 
or  restrict  the  manufacture  of  artificially 
colored  oleomargarine,  therefore,  the  power  to 
levy  the  tax  did  not  obtain.  This,  however, 
is  but  to  say  that  the  question  of  power  de- 
pends, not  upon  the  authority  conferred  by 
the  Constitution,  but  upon  what  may  be  the 
conseauence  arising  from  the  exercise  of  the 
lawful  authority."  See  also  Schick  v,  U.  S., 
(1904)  195  U.  S.  65. 


14.  Vnstamped  DocTunents  as  Evidence  in  State  Courts.  —  Congress,  in  the 
exercise  of  its  unquestioned  right  to  levy  and  collect  taxes,  has  no  power  to 
enact  rules  regulating  judicial  proceedings,  and  the  competency  of  evidence 
upon  the  trial  of  causes  in  state  courts,  and  Congress  has,  therefore,  no  authority 
to  declare  that  a  written  instrument  of  any  kind  shall  not  be  received  as  evidence 
in  a  state  court,  unless  it  is  stamped ;  such  a  restriction  appertaining  alone  to 
the  legislative  authority  of  the  state. 


Holt  V.  Board  of  Liquidators,  (1881)  33 
La.  Ann.  675.    See  also: 

Arko/nsaB.  —  Bumpass  r.  Taggart,  (1870) 
26  Ark.  398. 

Connecticut. — Garland  v.  Gaines,  (1901) 
73  Conn.  662. 

Georgia.  —  Small  v,  Slocumb,  (1900)  112 
Ga.  279. 

Louisiana. — Pargoud  v.  Richardson,  (1878) 
30  La.  Ann.  1286. 

Maine.  —  Wade  v.  Foss,  ( 1902)  96  Me.  230; 
Wade  V.  Curtis,  (1902)  96  Me.  309. 

Michigan.  —  Sammons  v.  Halloway,  ( 1870) 
21  Mich.  162;  Fifield  r.  Close,  (1867)  16 
Mich.  505. 

Mississippi.  — Davis  v.  Richardson,  (1871) 
46  Miss.  499. 

iVcu?  Yorfc.  — Gilbert  v.  Sage,  (1874)  57 
N.  Y.  639,  affirming  (1871)  6  Lans.  (N.  Y.) 
287. 

Rhode  Island.  —  Cassidy  v.  St.  Germain, 
(1900)   22  R.  I.  53. 

South  Carolina.  —  Kennedy  v.  Roundtree, 
{1900)  59  S.  Car.  324. 

Tennessee. — Insurance  Cos.  r.  Estcs.  (1001) 
106  Tenn.  472;  Sporrer  r.  Eifler,  (1870)  1 
Heisk.  (Tenn.)  633. 

Texas.  —  Watson  v.  Mirike,  ( 1901 )  25  Tex. 
Civ.  App.  627. 

Congress  has  the  power  to  require  negotia- 
ble instruments  to  he  stamped  and  to  punish 
an  intentional  evasion  of  the  law,  but  a  state 
has  the  exclusive  power  to  say  what  shall  be 
evidence  in  her  own  courts  of  justice,  in  a 
domestic     transaction     wholly     unconnected 


with  the  general  government.  Craig  v,  Di- 
mock,  (1868)  47  111.  316,  where  the  court 
said :  "  It  is  not  questioned  that  the  Con- 
gress has  power  to  prescribe  rules  of  evi- 
dence, and  specify  what  shall  be  instruments 
of  evidence  in  the  federal  courts,  but  is  power- 
loss  to  prescribe  them  for  the  state  tribunals, 
as  we  think.  Since  the  Act,  then,  does  not 
in  terms  prescribe  such  rules  to  state  courts, 
we  must  conclude  that  the  provisions  of  the 
Act  were  only  intended  to  apply  to  the  fed- 
eral tribunals.  We  will  not,  by  implication, 
hold  that  the  intention  of  Congress  was  to 
invade  the  jurisdiction  of  the  states,  in  the 
administration  of  justice  between  their  citi- 
zens." See  also  Richardson  v.  Roberts, 
(1902)  195  111.  27;  Bunker  v.  Green,  (1868) 
48  111.  243;  U.  S.  Express  Co.  v.  Haines, 
(1868)  48  111.  248;  Latham  v.  Smith,  (1867) 
45  111.  29. 

"  The  Congress  of  the  United  States  cannot 
control  the  rights  of  parties  in  the  introduc- 
tion or  the  weight  of.  evidence  in  a  state 
court,  in  a  case  which  arises  purely  under 
the  laws  of  the  state,  and  is  properly  before 
such  court,  against  the  laws  of  the  state, 
though  it  may  be  possible  the  party  failing  to 
apply  the  proper  stamp  may  be  liable  to  a 
fine  or  penalty  in  the  federal  courts  (though 
we  do  not  admit  it).  Carpenter  v.  Snelling, 
(1867)  97  Mass.  452.  All  decisions  of  this 
court  in  conflict  with  this  opinion  are  over- 
ruled. The  laws  of  this  state  require  no 
stamps,  and  the  assignment  was  properly  ad- 
missible in  evidence,  on  proof  of  execution, 
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without  a  stamp.  A  contract  valid  by  the 
lawB  of  this  state  cannot  be  rendered  invalid 
in  the  state  courts  by  an  Act  of  Congress." 
Wallace  v.  Cravens,  (1870)  34  Ind.  635. 

"It  is  only  in  cases  where  a  stamp  has 
been  omitted  from  the  written  instrument 
with  intent  to  defraud  the  revenue  laws  of 
the  nation  that  state  courts  will  decline  to 
receive  it  in  evidence."  Spoon  v.  Frambach, 
(1901)   83  Minn.  303. 

Contra.  —  Mussel Iman  v.  Mauk^  (1865)  18 
Iowa  239;  Grinncll  v.  Mississippi,  etc.,  R. 
Co.,  (1864)  18  Iowa  570;  Hugus  t?.  Strickler, 


(1865)  19  Iowa  413;  O'Hare  v,  Leonard, 
(1865)  19  Iowa  515;  Miller  17.  Bone,  19  Iowa 
671;  Botkins  v.  Spurgeon,  20  Iowa  598; 
Deskin  t?.  Graham,  (1865)  19  Iowa  553; 
Doud  V.  Wright,  (1867)  22  Iowa  337;  Barney 
r.  Ivins,  (1867)  22  Iowa  163;  Brown  v. 
Crandal,  (1867)  23  Iowa  112;  McBride  t;. 
Doty,  (1867)  23  Iowa  122;  McAflferty  v. 
Hale,  (1868)  24  Iowa  355;  Cedar  Rapids, 
etc.,  R.  Co.  V,  Stewart,  (1868)  25  Iowa  117; 
Thomson  v.  Wilson,  (1868)  26  Iowa  120; 
Muscatine  v.  Sterneman,  (1870)  30  Iowa 
528;  Davy  v.  Morgan,  (1868)  56  Barb.  (N. 
Y.)  218;  Woodson  i?.  Randolph,  (1800)  1 
Va.  Cas.  128. 


n.  "  To  Pay  the  Debt&"  —  The  debts  of  the  United  States  are  not  limited 
to  those  which  are  evidenced  by  some  written  obligation  or  to  those  which  are 
otherwise  of  a  strictly  legal  character.  The  term  "  debts  "  includes  those  debts 
or  claims  which  rest  upon  a  merely  equitable  or  honorary  obligation,  and 
which  would  not  be  recoverable  in  a  court  of  law  if  existing  against  an  indi- 
vidual. The  nation,  speaking  broadly,  owes  a  "  debt "  to  an  individual  when 
his  claim  grows  out  of  general  principles  of  right  and  justice ;  when,  in  other 
words,  it  is  based  upon  considerations  of  a  moral  or  merely  honorary  nature, 
such  as  are  binding  on  the  conscience  or  the  honor  of  an  individual,  although 
the  debt  could  obtain  no  recognition  in  a  court  of  law.  The  power  of  Congress 
extends  at  least  as  far  as  the  recognition  and  payment  of  claims  against  the 
government  which  are  thus  founded. 


U.  S.  17.  Realty  Co.,  (1896)  163  U.  S.  440. 

Priority  of  debts  due  the  United  States.  — 
Under  the  power  of  the  United  States,  Con- 
gress has  the  power  to  enact  that  debts  due 
to  the  United  States  should  have  priority  of 


payment  out  of  the  estate  of  an  insolvent 
debtor,  which  the  law  of  England  gave  to 
debts  due  to  the  Crown.  U,  S.  v.  Fisher, 
(1804)  2  Cranch  (U.  S.)  358.  See  also  Legal 
Tender  Cases,  (1884)  110  U.  S.  440. 


m.  "  To  Pbovios  fob  the  Comcov  Defevss  avb  Geitsbal  Welfabs."  — 

The  "  general  welfare  "  clause  contains  no  power  of  itself  to  enact  any  legisla- 
tion, but,  on  the  contrary,  the  words  "  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States,"  is  a  limitation  on  the  taxing  power  of 
the  United  States,  and  that  only. 


U.  S.  r.  Boyer,  (1898)  85  Fed.  Rep.  432,  in 
which  the  court  quotes-  from  Mr.  Justice 
Story  on  the  Constitution,  sections  907,  908: 
"  Before  proceeding  to  consider  the  nature 
and  extent  of  the  power  conferred  by  this 
clause,  and  the  reasons  on  which  it  is 
founded,  it  seems  necessary  to  settle  the 
grammatical  construction  of  the  clause,  and 
to  ascertain  its  true  reading.  Do  the  words 
'  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises '  constitute  a  distinct,  substantial 
l^tower ;  and  the  words  '  to  pay  the  debts  and 
provide  for  the  common  defense  and  general 
welfare  of  the  United  States '  constitute  an- 
other distinct  and  substantial  power  ?  Or  are 
the  latter  words  connected  with  the  former, 
so  as  to  constitute  a  qualification  upon  them? 
This  has  been  a  topic  of  political  controversy, 
and  has  furnished  abundant  materials  for 
popular  declamation  and  alarm.    If  the  former 


be  the  true  interpretation,  then  it  is  obvious 
that,  under  color  of  the  generality  of  the 
words  *  and  provide  for  the  common  defense 
and  general  welfare,'  the  government  of  the 
United  States  is,  in  reality,  a  government  of 
general  and  unlimited  powers,  notwithstand- 
ing the  subsequent  enumeration  of  specific 
powers.  If  the  latter  be  the  true  construc- 
tion, then  the  power  of  taxation  only  is 
given  by  the  clause,  and  it  is  limited  to  ob- 
jects of  a  national  character,  '  to  pay  the 
debts  and  provide  for  the  common  defense  and 
the  general  welfare.'  The  former  opinion  has 
been  maintained  by  some  minds  of  great  in- 
genuity and  liberality  of  views.  The  latter 
has  been  the  generally  received  sense  of  the 
nation,  and  seems  supported  by  a  reasoning 
at  once  solid  and  impregnable.  The  reading, 
therefore,  which  will  be  maintained  in  these 
commentaries,  is  that  which  makes  the  latter 
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words  a  qualification  of  the  former;  and  this 
will  be  best  illustrated  by  supplying  the 
words  which  are  necessarily  to  be  understood 
in  this  interpretation.  They  will  then  stand 
thus :  '  The  Congress  shall  have  power  to 
lay  and  collect  taxes,  duties,  imposts,  and 
excises,  in  order  to  pay  the  debts,  and  to 
provide  for  the  common  defense  and  general 
welfare  of  the  United  States;'  that  is,  for  the 
purpose  of  paying  the  public  debts,  and  pro- 
viding for  the  common  defense  and  general 
welfare  of  the  United  States.  Ih  this  sense, 
Congress  has  not  an  unlimited  power  of  taxa- 
tion; but  it  is  limited  to  specific  objects  — 
the  payment  of  the  public  debts,  and  pro- 
viding for  the  common  defense  and  general 
welfare.  A  tax,  therefore,  laid  by  Congress 
for  neither  of  these  objects  would  be  uncon- 
stitutional, as  an  excess  of  its  legislative 
authority." 

FederaUat.  —  In  answer  to  the  objection 
that  the  power  "to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  to  pay  the  debts 
and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States," 
amounts  to  an  unlimited  commission  to  exer- 
cise every  power  which  may  be  alleged  to  be 
necessary  for  the  common  defense  or  general 
welfare,  Madison,  in  The  Federalist,  No.  XLI, 
said:  "  Had  no  other  enumeration  or  defini- 
tion of  the  powers  of  the  Congress  been  found 
in  the  Constitution  than  the  general  expres- 
sions just  cited,  the  authors  of  the  objection 
might  have  had  some  color  for  it;  though  it 
would  have  been  difficult  to  find  a  reason  for 


so  awkward  a  form  of  describing  an  authority 
to  legislate  in  all  possible  cases.  A  power  to 
destroy  the  freedom  of  the  press,  the  trial  by 
jury,  or  even  to  regulate  the  course  of 
descents,  or  the  forms  of  conveyances,  must 
be  very  singularly  expressed  by  the  terms  '  to 
raise  money  for  the  general  welfare.^  But 
what  color  can  the  objection  have,  when  a 
specification  of  the  objects  alluded  to  by  these 
general  terms  immediately  follows,  and  is  not 
even  separated  by  a  longer  pause  than  a 
semicolon?  If  the  different  parts  of  the 
same  instrument  ought  to  be  so  expounded 
as  to  give  meaning  io  every  part  which  will 
bear  it,  shall  one  part  of  the  same  sentence 
be  excluded  altogether  from  a  share  in  the 
meaning;  and  shall  the  more  doubtful  and 
indefinite  terms  be  retained  in  their  full  ex- 
tent, and  the  clear  and  precise  expressions  be 
denied  any  signification  whatsoever?  For 
what  purpose  could  the  enumeration  of  par- 
ticular powers  be  inserted,  if  these  and  all 
others  were  meant  to  be  included  in  the  pre- 
ceding general  power?  Nothing  is  more 
natural  nor  common  than  first  to  use  a  gen- 
eral phrase,  and  then  to  explain  and  qualify 
it  by  a  recital  of  particulars.  But  the  idea 
of  an  enumeration  of  particulars  which 
neither  explain  nor  qualify  the  general  mean- 
ing, and  can  have  no  other  efifect  than  to  con- 
found and  mislead,  is  an  absurdity,  which,  as 
we  are  reduced  to  the  dilemma  of  charging 
either  on  the  authors  of  the  objection  or  on 
the  authors  of  the  Constitution,  we  must 
take  the  liberty  of  supposing,  had  not  its 
origin  with  the  latter." 


^ 


IV.  ''  8SALI.  Be  Vvifobx  THBOueHOVT  THE  VviTEB  STATES "  -—  1.  General 
Application  of  Glaiue. — The  clause  that  ^^  all  duties  shall  he  uniform  throughout 
the  United  States  "  refers  to  the  states  whose  people  united  to  form  the  Con- 
stitution and  such  as  have  since  been  admitted  to  the  Union  upon  an  equality 
with  themi  In  determining  the  meaning  of  the  words  ^'  uniform  throughout 
the  United  States,"  consideration  should  not  only  be  given  to  the  provisions 
forbidding  preference  being  given  to  the  parties  of  one  state  over  those  of 
another,  but  to  the  other  clauses  declaring  that  no  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  state,  and  that  no  state  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  upon  imports  or  exports,  nor  any  duty 
on  tonnage.  The  object  of  all  these  was  to  protect  the  states  which  united  in 
forming  the  Constitution  from  discriminations  by  Congress  which  would 
operate  unfairly  or  injuriously  upon  some  states  and  not  equally  upon  others. 
Thus  construed  together,  the  purpose  is  irresistible  that  the  words  "  throughout 
the  United  States  "  are  indistinguishable  from  the  words  "  among  or  between 
the  several  states,"  and  that  these  prohibitions  were  intended  to  apply  only  to 
commerce  between  ports  of  the  several  states  as  they  then  existed  or  should 
thereafter  be  admitted  to  the  Union. 

Downes  v.  Bidwell,   (1901)   182  U.  S.  278. 

8.  Application  to  State  and  Territorial  Legislation. —  The  clause  requiring 

*'  that  all  duties,  imposts,  and  excises  shall  be  uniform  throughout  the  United 
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States/'  can  have  no  application  to  a  state  or  territorial  legislature.  A  provision 
in  an  organic  act  of  a  territory  that  the  "  legislative  power  of  the  territory 
shall  extend  to  all  rightful  subjects  of  legislation  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States  locally  applicable,"  contains  no 
express  limitation  of  power  in  the  matter  of  taxation  and  provides  in  effect 
that  the  territorial  legislature  may  not  invade  the  domain  of  Congress  as  to 
subjects  of  legislation,  but  aside  from  that  it  concedes  to  it  all  the  powers  of  a 
legislature  of  a  state. 

Peacock  t^.  Pratt,  (C.  C.  A.  1903)   121  Fed.  Rep.  776. 

5.  Hot  a  limitation  of  Power.  —  The  provision  that  duties,  imposts,  and 
excises  must  be  uniform  is  not  strictly  a  limitation  of  power,  but  is  a  rule 
prescribing  the  mode  in  which  it  shall  be  exercised. 

Veazie  Bank  t?.  Fenno,  (1869)  8  WaU.  (U.  S.)  541. 

4.  Only  on  Duties,  Imposts,  and  Excisei.  —  The  qualification  of  uniformity  is 
imposed  not  upon  all  taxes  which  the  Constitution  authorizes,  but  only  on 
duties,  imposts,  and  excises. 

Knowlton  t?.  Moore,  (1900)  178  U.  S.  88. 

6.  Geographical  Vniformity. —  The  uniformity  here  prescribed  has  reference 
to  the  various  localities  in  which  the  tax  is  intended  to  operate,  and  the  tax  is 
uniform  when  it  operates  with  the  same  force  and  effect  in  every  place  where 
the  subject  of  it  is  found. 

Head  Money  Cases,  (1884)  112  U.  S.  696,  were  afterwards  inserted  in  the  Constitution 
fiffirtning  (1883)  18  Fed.  Rep.  136.  of    the    United    States,    had,    prior    to    its 

Geopaphical  uniformity  is  that  which  is      tl?^'  ^^  !.3?Hj  ''^^t^^LIV'^Ik 
pre«M.      Patton   ..   /rady,    (1902)    184       J^^l^'^^l^  ^^l^.J^^tTl^^ 

-  The  i;roce6dinsp  of  the  Continental  Con-  p^,l\  st.^"-^  K^nw\?il^«*  M^Sf^n  floof 
Srets  alio  make  it  dear  that  the  words  '  uni-  ^7. *??  K  ^^^^^^^"^  ""'  ^"^^^  <  ^^^> 
form  throughout  the  United  States/  which       i'»  »J-  »•  »«• 


6.  Different  Operation  in  Different  States.  —  When  a  revenue  law  is  made  by 
its  terms  applicable  to  all  the  states  of  the  Union,  without  distinction  or  dis- 
crimination, it  cannot  be  successfully  questioned  on  the  ground  that  it  is  not 
uniform,  in  the  sense  of  the  Constitution,  merely  because  its  operation  or 
working  may  be  wholly  different  in  one  state  from  that  in  another. 

Darling  r.  Berry,   (1882)    13  Fed.  Rep.  667. 

7.  Vniform  upon  Subjects  of  Same  Class.  —  The  constitutional  requirement 
with  reference  to  uniformity  in  the  imposition  of  taxes,  imposts,  etc,  is  satisfied 
when  a  particular  impost  is  uniform  upon  all  subjects  of  the  same  kind  or  class. 

Taxes  —  Contract,  (1898)   22  Op.  Atty.-Gen.  192. 

8.  Method  Ordained  for  Assessing  and  Colleoting.  —  To  solve  the  contention  as 
to  want  of  uniformity,  it  is  requisite  to  understand  not  only  the  objects  and 
rights  which  are  taxed,  but  the  method  ordained  by  the  statute  for  assessing 
and  collecting. 

Knowlton  a,  Moore,  (1900)  178  U.  S.  46. 
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9.  Effect  of  Local  Besistance  to  CoUection.  —  An  internal  revenue  law,  which 

lays  a  uniform  tax,  and  provides  for  its  collection,  in  territory  where  forcible 
resistance  to  its  collection  may  take  place,  as  soon  as  such  resistance  shall  be 
put  down,  is  not  open  to  the  objection  that  the  tax  laid  is  not  uniform  through- 
out the  United  States. 

U.  S.  V.  Riley,  (1864)  5  Blatchf.  (U.  S.)  204,  27  Fed.  Caa.  No.  10,164. 

10.  Application  of  Principles  to  Partionlar  Statutes  —  a.  On  Bills  of  Lading. 
—  The  provision  in  the  War  Ee venue  Act  of  June  13,  1898,  that  "  it  shall  be 
the  duty  of  every  railroad  or  steamboat  company,  carrier,  express  company,  or 
corporation  or  person  whose  occupation  is  to  act  as  such,  to  issue  to  the  shipper 
or  consignor,  or  his  agent,  or  person  from  whom  any  goods  are  accepted  for 
transportation,  a  bill  of  lading,  manifest,  or  other  evidence  of  receipt  and 
forwarding  for  each  shipment  received  for  carriage  and  transportation;  and 
there  shall  be  duly  attached  and  canceled,  as  is  in  this  Act  provided,  to  each 
of  said  bills  of  lading,  manifests,  or  other  memorandum,  and  to  each  duplicate 
thereof,  a  stamp  of  the  value  of  one  cent,"  satisfies  the  constitutional  require- 
ment of  uniformity. 

Taxes  —  Contract,  (1898)   22  Op.  Atty.-Gen.  194. 

b.  On  Distilled  Spirits.  —  A  tax  on  distilled  spirits  imposed  by  an  Act 
of  Congress  is  in  the  nature  of  an  excise,  and  being  assessed  equally  upon  all 
manufacturers  of  spirits,  wherever  they  are,  is  uniform  in  its  operation. 

U.  S.  V,  Singer,  (1872)   16  WaU.  (U.  S.)  118. 

c.  On  Sale  of  Propeety  at  an  Exchange.  —  A  tax  upon  the  privilege 
of  selling  property  at  an  exchange  and  of  thus  using  the  facilities  there  offered 
in  accomplishing  the  sale  differs  radically  from  a  tax  upon  every  sale  made  in 
any  place,  and  is  not  void  for  the  lack  of  uniformity.  Although  not  created 
by  government,  this  privilege  or  facility  in  effecting  a  sale  at  an  exchange  is 
so  distinct  and  definite  in  its  character,  and  constitutes  so  clear  and  plain  a 
difference  from  a  sale  elsewhere,  as  to  create  a  reasonable  and  substantial  ground 
for  classification  and  for  taxation  when  similar  sales  at  other  places  are  untaxed. 

Nicol    V.    Ames,    (1899)    173   U.    S.    521,  used  in  different  cases  to  accomplish  sales  of 

wherein  the  court  said :     "  A  tax  upon  the  wholly  different  things,  between  which  there 

privilege   when  used   for   one   purpose  doea  is  no  relation  whatever,  one  use  may  be  taxed 

not  require  for  its  validity  that  the  same  and  the  other  not,  and  no  rule  of  uniformity 

privilege  should  also  be  taxed  when  used  for  will  thereby  be  violated,"  affirming  (1898)  80 

another  and  a  totally  distinct  purpose.     It  Fed.  Rep.  144. 
may  be  the  same  privilege,  but  when  it  is 

d.  On  Exports  from  One  State  to  Anothek.  —  While  the  power  of 
Congress  to  lay  an  export  tax  upon  merchandise  carried  from  one  state  to 
another  does  not  seem  to  have  been  forbidden  by  the  express  words  of  the  Con- 
stitution, it  would  be  extremely  difficult,  if  not  impossible,  to  lay  sudi  a  tax 
without  a  violation  of  the  clause  requiring  uniformity  in  all  duties,  imposts^ 
and  excises. 

Dooley  v.  U.  S.,  (1901)  183  U.  S.  157. 
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e.  SucciassioN  Taxes.  —  An  Act  of  Congress  imposing  a  tax  on  legacies 
and  distributive  shares  in  personal  property^  exempting  those  below  a  certain 
amount  and  classifying  the  rate  of  tax  according  to  the  relationship  or  absence 
of  relationship  of  the  taker  to  the  deceased,  and  providing  for  a  rate  progressing 
by  the  amount  of  the  legacy  or  share,  is  not  repugnant  to  the  requirement  that 
^'  the  duties,  imposts,  and  excises  shall  be  uniform  throughout  the  United 
States/' 

Knowlton  17.  Moore,  (1900)  178  U.  S.  87.  See  also  High  X),  Coyne,  (1899)  93  Fed.  Rep. 
450,  affirmed  (1900)   178  U.  S.  111. 

/.  State  Pilotage  Law.  —  A  state  pilotage  law  which  is  found  to  be 
within  the  appropriate  line  which  limits  laws  for  the  regulation  of  pilots  and 
pilotage  is  not  repugnant  to  the  clause  which  declares  that  all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the  United  States. 

Oooley  V.  Board  of  Wardens,  (1851)   12  How.  (U.  8.)   314. 

g.  State  Passengeb  Tax.  —  State  statutes  imposing  a  tax  upon  pas- 
sengers, either  foreigners  or  citizens,  coming  into  the  ports  of  the  state,  are 
unconstitutional  and  void  under  this  clause,  because  the  constitutional  uni- 
formity  enjoined  in  respect  to  duties  and  imposts  is  as  real  and  obligatory  upon 
the  states  in  the  absence  of  all  legislation  by  Congress  as  if  the  uniformity  had 
been  made  by  the  legislation  of  Congress,  and  such  constitutional  uniformity  is 
interfered  with  and  destroyed  by  any  state  imposing  any  tax  upon  the  inter- 
course of  persons  from  state  to  state,  or  from  foreign  countries  to  the  United 
States. 

Norris  v.  Boston,  (1849)  7  How.  (U.  8.)  414. 
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**  The  Oongress  aliaU  have  power    *    *    *    to  borrow  money  on  the  eredit  of  the 
Vnited  SUtes." 

The  Words  "  To  Borrow  Xonoy/'  as  used  in  the  Constitution,  to  designate  a  power 
vested  in  the  national  government,  for  the  safety  and  welfare  of  the  whole 
people,  are  not  to  receive  that  limited  and  restricted  interpretation  and  meaning 
which  they  would  have  in  a  penal  statute,  or  in  an  authority  conferred  by  law 
or  by  contract  upon  trustees  or  agents  for  private  purposes.  It  is  a  power  to 
raise  money  for  the  public  use  on  a  pledge  of  the  public  credit,  and  may  be 
exercised  to  meet  either  present  or  anticipated  expenses  and  liabilities  of  the 
government. 

Legal  Tender  Case,  (1S84)  110  U.  8.  444. 

•toto  Taxation  of  Mook  Inuod  for  Loans  to  tho  Oovommont.  —  Stock  issued  for  loans 
made  to  the  government  of  the  United  States  is  not  liable  to  be  taxed  by  states 
and  municipal  corporations.  ^'  It  is  not  the  want  of  original  power  in  an  inde- 
pendent sovereign  state  to  prohibit  loans  to  a  foreign  government,  which 
restrains  the  legislature  from  direct  opposition  to  those  made  by  the  United 
States.  The  restraint  is  imposed  by  our  Constitution.  The  American  people 
have  conferred  the  power  of  borrowing  money  on  their  government,  and  by 
making  that  government  supreme,  have  shielded  it&  action,  in  the  exercise  of 
this  power,  from  the  action  of  the  local  governments.  The  grant  of  the  power 
is  incompatible  with  a  restraining  or  controlling  power,  and  the  declaration  of 
supremacy  is  a  declaration  that  no  such  restraining  or  controlling  power  shall 
be  exercised." 


Weston  V.  Charleston,  (1S29)  2  Pet.  (U. 
S.)  464. 

Stock  of  the  United  States,  constituting  a 
part  of  the  whole  of  the  capital  stock  of  a 
bank  organized  under  th^  banking  laws  of 


the  state,  is  not  subject  to  state  taxation. 
The  power  to  borrow  money  on  the  credit  of 
the  United  States  cannot  be  so  interfered 
with.  Bank  of  Commerce  v.  Tax  Com'rs, 
(1862)  2  Black  (U.  S.)  628. 


Power  te  lisiw  Legal  Tsndsr  Traainry  Votes.  —  See  infra,  under  the  last  clause  of 
this  section,  giving  to  Congress  the  power  "  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in  the  government  of  the  United  States 
or  in  any  department  or  officer  thereof.'* 
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ARTICLE  I.,  SECTION  8. 

"  The  CongreM  shall  have  power    *    *    *    to  reg^nlate  commeroe  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian  tribes." 

I.  Grant  of  Power,  372. 

1.  To  Congress,  372. 

2.  ^^ Among  the  Several  States**  372. 

a.  District  of  Columbia^  ^12, 

b.  Territories y  373. 

3.  Relation  to  Admiralty  and  Maritime  Jurisdiction^  373. 

4.  Application  of  Principles  of  Common  Law^  374. 

5.  National  Power  of  Eminent  Domain,  375. 

II.  What  Constitutes  Interstate  and  Foreign  Commerce,  376. 

I.  Definition  and  Nature^  376. 

a.  Commercial  Intercourse,  376. 

b.  Purchase  and  Sale  of  Commodities,  376. 

c.  Transportation  of  Persons  and  Property,  377. 

d.  Navigation,  377. 

e.  Means  and  Appliances  Necessarily  Employ ed^  377. 
9.  Commerce  Carried  on  by  Corporations,  378. 

3.  Particular  Transections,  378. 

a.  Transportation  of  Persons  and  Property,  378. 
i)  In  General,  378. 

2)  Railroad  Crossing  State  Line,  370. 

3)  Railroad  or  Vessel  Forming  Lini  on  Through  Route,  379. 
Route  Between  Points  Within  a  State  Pcusing  Through 

Adjoining  State,  379. 
(S)  Moving  Goods  from  Platform  to  Freight  Warehouse,  380. 
'6)  Rule  for  Vessel  Discharging  Passengers,  380. 

7)  Accommodations  for  Passengers  of  Different  Races,  380. 

8)  Classification  of  Cotton  en  Route,  380. 

9)  Local  Bills  of  Lading   Changed  en  Route  for  Foreign 
Bills,  380. 

10)  Shipment  to  Forwarding  Agents  Within  the  State,  381. 
H)  Communications  Between   Servants  of  a  Railroad  Com- 
pany, 381. 
(12)  Prohibiting  Transportation  of  Particular  Articles,  381. 

b.  Communication  by  Telegraph  and  Telephone,  381. 
(i)  In  General^  381. 
(2)  Messages  Between  Points  of  the  Same  State  Transmitted 

Through  Adjoining  States,  382. 

c.  Loading,  Unloading,  and  Storing  Grain,  382. 

d.  Handling  and  Slaughtering  Animals,  382. 

e.  Insurance,  383, 
y.  Manufacture  and  Sale  of  Goods,  383. 

(i)  In  General,  383. 
(2)  Sctle  of  Goods  in  Another  State,  384. 
(a)  In  General,  384. 


n 


t 


(b)  Order  by  Telegraph,  385. 


[c)  Shipments  on  Commission,  385. 
(ji)  Shipment  C.  O,  D,,  385. 
(e)  Conditioned  Sale,  385. 

(/)  Delivery  by  Agent  After  Breaking  BuUk^  385. 
(3)  Sale  of  Goods  After  Arrival  in  State^  386. 
{a)  In  General,  386. 
Xp)  Sales  in  Original  Packages,  386. 
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(4)  Execution  of  Bond  of  Canvasser^  386. 

(5)  Sales  Through  Agents^  386. 
g.   Sundry  Transactions^  387. 

(1)  Press-dispatch  Business y  387. 

(2)  Loan  of  Money ^  387. 

(3)  Retailing  Liquors  on  Boat  While  at  Landing^  387. 

III.    EXCLUSIVENESS  OF  POWER,  387. 

1.  When  Paiver  of  Congress  Exclusive^  387. 

a.  In  General^  387. 

b.  National  Subjects  Requiring  Uniform  Regulations^  388. 

2.  When  States  May  Exercise  Power ^  389. 

a.  Subjects  Not  Requiring  Uniform  Rules^  389. 

b.  Police  Power  of  the  States,  390. 

{})  In  General,  '390. 

(2)  In  the  Absence  of  Legislation  by  Congress,  391. 

(3)  Subject  Confided  Exclusively  to  Congress,  392. 

(4)  Prohibition  of,  or  Burden  on.  Commerce,  392. 

(5)  Indirect  or  Incidental  Interference  with  Commerce^  393. 

c.  Effect  of  Action  by  Congress,  394. 

d.  Effect  of  Non-action  by  Congress,  195. 

(i)  National  Subjects  to  Be  Unobstructed  by  State  Action^  395. 
(2)  Local  Subjects  May  Be  Regulated  by  State  Action^  396. 

IV.  Power  of  Congress,  396. 

1.  In  General,  396. 

2.  Power  Complete  Except  as  Limited  by  the  Constitution^  396. 

3.  Power  to  Declare  What  Are  Subjects  of  Commerce,  397. 

4.  Affirmative  Exercise  of  Poiver,  398. 

5.  Power  Recuhes  Interior  of  States,  398. 

6.  Prescribe  Rules  by  Which  Commerce  Shall  Be  Governed^  398. 

7.  Power  to  Authorize  Injunctions  to  Restrain  Obstructions^  399. 

8.  Power  Does  Not  Comprehend  Internal  Commerce  of  a  State^  399. 

9.  Power  to  Enact  Criminal  Laws^  400. 

10.  Means  Employed,  401. 

a.  Grant  of  Franchises,  401. 
b»  State  Corporations,  401. 

11.  Delegation  of  Power,  401. 

a.  To  District  of  ^Columbia,  401. 

b.  Interstate  Commerce  Commission,  401. 

c.  Imported  Liquors  Subject  to  State  Laws,  401. 

d.  States  May  Prohibit  Introduction  of  Explosives^  402. 

12.  Subjects  of  Regulation,  ^02, 

a.  Persons,  402. 

b.  Railroads,  402. 

(i)  Po7ver  to  Authorize  Construction  of  Railroads,  402. 

(2)  Grant  of  Right  of  Way,  402. 

(3)  State  Railroad  Engaging  in  Interstate  Commerce^  402. 

(4)  Regulation  of  Rates,  402. 

(5)  Prohibiting  Combinations  Between  Competing  Roads,  403. 

(6)  Liability  for  Negligetic'e,  403. 

(7)  Qualifications  and  Duties  of  Employees,  403. 

(8)  Regulations  as  to  Carriage  of  Live  Stocky  403. 

c.  Telegraphs,  403. 

d.  Ships  and  Shipping,  404. 

(i)  General  Authority  of  Congress,  404. 

(2)  When  a  Vessel  Is  Engaged  in  Interstate  Commerce^  405. 

(3)  Enrolling  and  Licensing  of  Vessels,  405. 

(4)  Regulating  Rights  and  Liabilities  as  Common  Carriers^  406. 

(a)  In  General,  406. 

{b)  Limitation  of  Vessel  Owners'  Liability^  406. 

(5)  J^^gulating  Build  and  Equipment^  407. 
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(6)  Recording  Conveyances  of  Vessels^  407. 

(7)  Requiring  Laws  to  Be  Posted  in  Conspicuous  Places^  407. 
rsS  Regulating  Payment  of  Seamen  s  Wages ^  408. 
(9)  Prohibiting  Foreign  Vessels  from  Enteriug^  408. 

(10)  Prohibiting  Overloading  Vessels^  408. 
€,  Navigation  and  Navigable  Waters^  409. 
(i)  Powers  of  Congress  in  General^  409. 
(2S  Servitude  of  Title  to  Shore  and  Submerged  Soil^  410. 

(3)  Power  to  Regulate  Navigation^  411. 

(4)  Within  the  Limits  of  a  State ^  411. 

(5)  Regulation  of  Vessels  Engaged  in   Intrastate   Commerce^ 
411. 

(6)  Power  to  Pr extent  and  Remove  Obstructions^  412. 

(7)  Power  to  Place   Obstructions  and  Make  Alterations  in 
River Sy  412. 

'8)  Power  to  Regulate  and  Improve  Harbors ^  413. 
^9)  Protection  of  Falls ^  413. 

f.  Canals y  414. 

g.  Bridges,  414. 

(i^  Power  of  Congress  in  General ,  414. 

(2)  Power  to  Construct  or  Authorize  Construction,  414. 

(3)  Power  to  Declare  Bridges  Lawful  or  Unlawful  Structures^ 

415- 

(4)  When  a  Bridge  Deemed  a  Lawful  Structure,  416. 

(5)  Power  to  RegulcUe  Tolls,  416. 
h.  Pilots,  416. 

I.    Wharves,  417. 
/  Ferries,  417. 
k.  Packing  Houses,  417. 
/.  Private  Contracts,  417. 

(i)  In  General,  417. 

(2)  Trusts  and  Monopolies,  ^iZ, 

{a)  Act  of  July  2,  18^,  Constitutional,  418. 
(J>)  Rules  by  Which  Commerce  Shall  Be  Governed,  419. 
m.  Quality  of  Imports,  419. 
n.  Admission  and  Exclusion  of  Aliens,  420. 
o.   Trademarks,  421. 
/.  Oil,  421. 
g.  Lottery  Tickets,  422. 
r.  Embargo,  422. 
s.  Slave  Trade,  422. 

V.  When  Protection  of  Clause  Attaches,  422. 

1.  Shipped  or  Entered  with  Common  Carrier,  422. 

2.  By  Actual  Delivery  to  Common  Carrier,  423. 

3.  Intended  for  Export,  423. 

VI.  How  Long  Protection  of  Clause  Continues,  424, 

1.  In  General^  424. 

2.  Temporary  Detention  in  Transit,  425. 

3.  Arrival  at  Place  of  Destination,  425. 

VII.  When  Protection  of  Clause  Ceases,  425. 

1.  Arrived  at  Destination  and  Put  Up  for  Sale,  425. 

2.  When  Sold  by  Importer  or  Broken  Up  for  Retail  Trade,  425. 

VIII.  Original  Packages,  426. 

1.  What  Constitutes  an  Original  Package^  426. 

2.  Application  of  Rules  to  Particular  Shipments,  427. 

a.  Intoxicating  Liquors,  427. 

b.  Oleomargarine,  428. 

c.  Cigarettes^  428. 

d.  Flour,  Bran^  and  Meal,  429. 

3.  What  Constitutes  Breaking  an  Original  Package,  429. 
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IX.  Power  of  States,  429. 

I.   Commerce  Wholly  Within  a  Staie^  429. 

a.  In  General^  429. 

b.  Regulations  of  Intrastate   Commerce  Indirectly  Affecting  Inier^ 

state  Commerce^  430. 

c.  Transportation  Between  Ports  in  the  Same  State^  430. 

d.  Separation  of  Interstate  from  Intrastate  Commerce^  430. 

e.  Mingling  Interstate  and  Local  Transections^  430. 

t.  State  and  Municipal  Legislation  Affecting  Commerce^  430. 

a.  Adoption  of  Construction  Given  by  State  Courts^  43a 

b.  Cannot  Authorize  Restraints  of  Commerce^  431. 

c.  Discrimination  Against  Foreign  Products^  431. 
1)  In  General^  431. 
'2)  Wharfage  Charges^  432. 
(3)  Specification  of  Particular  Article  for  Municipal  Imprcoe- 

ments^  432. 


i 


(4)  Favoring  Domestic  Wines,  433. 

(s)  - 

(6) 

(7)  Efeti  of  the  "  Wilson  Act;'  434. 


(5)  Goods  Made  by  Convitt  Labor  to  Be  Branded,  434. 

0  - 


6)  South  Carolina  Dispensary  Law^  434. 


d.  Inspection  Laws,  434. 
(i)  In  General,  434. 
2)  Discrimination,  436. 
Si  Ifispection  Fees,  437. 
[4)  As  to  Sales  by  Soliciting  Agents,  438. 
5)  Inspection  of  Vessels,  430. 

(6)  Inspection  in  Transit  Through  the  State^  439. 

(7)  Appointment  of  Port  Gauger,  439. 
€.  Quarantine  and  Health  Laws,  440. 

(j)  In  General,  440. 

Detention  of  Passengers  and  Baggage,  440. 

Excluding  Healthy  Persons  from  Infected  Locality^  440. 

Disinfection  of  Imported  Rags,  441. 

Prohibiting  Removal  of  Remains  of  Deceived  Persons,  441 

Against  Diseased  Animals,  441. 

Against  Animals  Exposed  to  Disease,  442. 

(8)  Making  Importer  Liable  for  Transporting  Cattle  Communi' 
eating  Disease,  442. 

(9)  Prohibiting  Importation  of  Certain  Cattle  During  Stated 
Season,  443. 


(i6\  Requiring  Sheep  to  Be  Dipped,  443. 
(11) 


Quarantine  Charges,  443. 
/•  Railroads  and  Express  Companies,  444. 
(i)  Consolidation  and  Combination,  444. 

(a)  Authorizing  Consolidation  of  Rculroad  Corporations, 

444. 
(^)  Prohibiting    Purchase    of   Parallel  or  Competing 

Railroad,  444. 
(c)  Prohibiting   Combinations  of  Railroads  to  Control 
Rates,  444. 

(2)  Contracts  of  Carriage,  445. 

{a)  Regulating  Form  of  ContrcLct,  445. 

\b)  Prohibiting  Contrcuts  of  Exemption  from  Liability, 

445- 
(/)  Contracts  Limiting    Time  to  Sue,    and  Requiring 

Notice,  446. 

(</)  Requiring  Freight  to  Be  Shipped  on  Route  Design 

nated  by  Shipper,  447. 

(3)  Rates  of  Transportation,  447. 

{a\  Power  of  States  to  Prescribe  Intrcutate  Rates,  447. 
\b)  Want  of  Power  to  Regulate  Interstate  Rates,  448. 
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(^)  Establishing  Joint  Through  Rates  over  Connecting 

Railroads^  449. 
{d)  On  the  Part  of  Interstate   Shipment   Within    the 

State^  449. 
{e)  Requiring  Rates  to  Be  Fixed  Annually  and  Posted^ 
449. 
(/)  Prohibiting  Discrimination  in  Rates ^  450. 
(^)  Prohibiting  Advance  of  Rates  on  Tender  of  Freight^ 

45 1- 
(Ji)  Regulating    Proportion    of  Charges    on  Long   and 

Short  Hauls  J  452. 

(/ )  Requiring  Railroads  to  Cancel  Proportional  Tariffs^ 

452- 
(y)  Regulating  Express  Rates ^  452. 

^4)  Delivery  of  Freight  and  Express  Matter^  453. 

^5)  Tickets  and  Mileage  Books ^  4  c  4. 

{a)  Prohibiting  Sale  of  Tickets  by  Unauthorized  Persons^ 

454- 
(b)  Requiring  Railroads  to  Issue  Mileage  Books^  454. 

{c)  Requiring  Redemption  of  Unused  Ticket^  454. 

{d  )  Regulating  Term  of  Tickets  and  Stop-off  Privileges^ 

454- 
*  r6)  Regulating  Time  of  Opening  Depots^  455. 

(7)  Running  of  Trains,  455. 

{a)  Regulating  Speed  of  Trains,  455. 
{b)  Regulating  Stoppage  of  Trains,  455. 
aa.  At  County  Seats,  455. 
bb.  At  Cities  Containing  Over  Three  Thousand 

Inhabitants,  456. 
cc.  Requiring  Fast  Mail  Trains  to  Turn  Aside 
from  Direct  Route,  457. 
{c)  Requiring  Notice  of  Time  of  Trains^  Arrival  to  Be 

Posted,  457. 
(</)  Lights  at  Crossings  Within  Municipal  Limits,  457. 

(8)  Examining  and  Licensing  Trainmen,  457. 

(9)  Heating  Passenger  Cars,  458. 

(10)  Separate  and  Equal  Accommodations  for  Different  Races, 

459- 

(11)  Transportation  of  Live  Stock,  460. 

{a)  Requiring  Carriers  to  Feed  and  Water  Live  Stock, 

460. 
(Jf)  Requiring  Railroads  to  Furnish  Double-decked  Cars 

for  the  Shipment  of  Sheep,  460. 
{c)  Prohibiting  Overloading  Cars  with  Cattle,  461. 

(12)  Liability  for    Acts    of  Nonfeasance  or  of  Misfeasance, 

461. 

(13)  Making  Railroads  Liable  for  CommuniccUing  Fires,  461. 

(14)  Abrogating  Common-law  Right  of  Action,  462. 

15)  Employers'  Liability,  462. 

16)  Duty  to  Supply  Cars  on  Application,  462. 

(17)  Refusal  to  Receive  Freight  for  Transportation,  462. 

(18)  Failure  to  Ship  Freight  Within  Prescribed  Time,  462. 

(19)  Payment  of,  or  Refusal  to  Pay,  Claim  Within  a  Certain 

Time,  462. 

(20)  Connecting  Carriers,  463. 

(fl)  Facilities  for  Transfer  of  Cars  and  Traffic,  463. 
\b)  Regulations  to  Determine  Liability  as  Between  Two 
or  More  Carriers^  463. 

(21)  Switching  and  Terminal  Facilities,  464. 

{a)  In  General,  464. 

(J?)  Regulating  Switching  Charges,  464. 
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{2i\  Leases^  465. 


Sunday  Laws^  465* 
(24)  Attachment  and  Garnishment^  466. 
g.   Telegraph  and  Telephone  Companies^  466. 

(i)  Transmission  and  Delivery  of  Messages^  466. 

(a)  Penalty  for  Failure  to  Transmit  and  Deliver  Mes* 

^H^^y  466. 

(b)  Prescribing   Order  of  Transmission  of  Messages^ 

467. 
(2^  Regulation  of  Rates ^  468. 

(jy  Regulation  of  and  Charges  for ^  Poles  and  fVires,  468. 
(a)  In  General^  468. 
\b)  Requiring   Wires  to  Be  Placed  under  Surface  of 

Streets^  468. 
(r)  Charges  on  Poles  and  WireSy  469. 

(4)  Requiring  Offices  to  Be  Established  at  Pieces  Convenient  to 

RoutCj  470. 

(5)  Invalidating  Stipulation  of  Notice  of  Claim  Against  Tele- 

graph Company y  470. 

(6)  Grant  of  Exclusive  Privilege^  470. 
k.  Ships  and  Shippings  47 1. 

(i)   W?un  a  Vessel  Is  Engaged  in  Domestic  Commerce ^  471. 
{2)  State  Registration  Laws,  472. 

(a)  Names  and  Residences  of  Owners^  472. 

(Jf)  Recording  Mortgages  of  Vessels^  472. 

(3)  Requiring  Steam  Vessels  to  Be  Provided  with  Fire  Screens^ 

472. 

(4)  Regulating  Boilers  Used  on  Scows  in  Navigable  Waters, 

473- 

(5)  Regulating  Speed  of  Steamboats ^  473. 

(6)  Requiring  Masters  of  Vessels  to  Report  Immigrants ^  473. 

(7)  Prohibiting  Aiding  or  Enticing  Seamen  to  Desert ^  473. 

(8)  State  Statutory  Liens  on  Vessels ^  474. 

(9)  Prohibiting   Sailors  on  Foreign   Vessels  from   Unloading 

Vessels^  474. 
Navigation  and  Naingable  Waters,  474. 

(i)  General  Authority  of  States  over  Navigable  Waters,  474. 

(2)  Ownership  and  Grants  of  Shores  and  Tide-water  Lands , 

476. 

(3)  Power  to  Make  Improvements  and  to  Exact  Tolls ,  477. 

(4)  Grant  of  Exclusive  Navigation,  479. 

(5)  Power  to  Obstruct  Navigable  Waters,  479. 

(6)  Power  to  Prohibit  Obstructions,  480. 
Ip)  Liability  for  Marine  Torts,  480. 

(SS  Declaring  Small  Streams  Navigable,  481. 
(9)  Rules  of  Navigation  as  to  Displaying  Lights,  481. 
fio)  Prohibiting  Emission  of  Dense  Smoke  from  Boats^  481. 

(11)  Anchorage  of  Vessels,  482. 

(12)  Harbor  Regulations,  482. 

(a)  Fees  of  Masters  and  Wardens,  482. 

(b)  Prohibiting  Persons  from  Assuming  Title  of  Port 

Warden,  483. 
(jc)  Regulating  Accommodations  and  Stations  of  Vessels 

and  Display  of  Lights,  483. 
(^)  Prohibiting  Deposit  of  Offensive  Matter,  484. 
(i)  Establishing  Harbor  Lines,  484. 
(/)  Surveys  and  Repairs  of  Vessels,  484. 
J.  Ferries,  485. 

(i)  Authority  of  States  to  Establish  Ferries,  485. 

(2)  Exclusive  Grant  of  Ferry,  485. 

(3)  Effect  of  Acts  of  Congress  Licensing  Vessels,  485. 
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k.   Wharves^  Piers ^  and  Docks ^  486. 

(i)  Authority  to  Authorize  Construction^  486. 
fa)  Regulating  Use  of  Wharves^  487. 
(3)   Wharfage  Fees^  487. 

{a)  Right  to  Collect,  487. 
(3)  Discriminating  Wharfage  Rates^  488. 
(^)  Proportionate  to  Tonnage  of  Vessel^  488. 
/•  Bric^es^  488. 

(i)  Authority  to  Erect  Bridges,  488. 
(a)  ^^?r/  ^  Entry  Above  the  Bridge,  490. 
(3)  Regulation  of  Tolls,  490. 
w.  T'^^'/f  and  Pilotage,  490. 

(i)  General  Authority  of  States,  490. 

•S/tf/^  Laws  as  Conflicting  with  Acts  of  Congress^  492. 
Discrimination  in  Rates  of  Pilotagt,  493. 
n.  Dams  and  Booms,  494. 
o.  Logs  vnd  Logging,  494. 

(i)  Regulating  Floating  of  Logs,  494. 
'21  Scaling  Logs,  495. 
31  TV//  on  Floating  Logs,  495. 
^4)  Compensation  for  Logs  Drifted  on  Shorty  496. 
/.   Canals,  496. 

^.    Warehouses  and  Elevators,  496. 
r.  Stockyards,  497. 

/.  Manufacture,  Sale,  and  Delivery  of  Goods^  497. 
*i^  /«  GenercU,  497. 
21  Prohibiting  Peddling  Goods,  497. 
[3)  Prohibiting  Sale  of  Dangerous  Weapons,  497. 
4)  Regulating  Sales  of  Bankrupt  and  Salvage  Goods,  498. 
^5)  Prohibiting   Sale  of  Perishable  Articles  at  Depots  and 

Landings,  498. 
(6)  Prohibiting  Delivery  of  Goods  Purchased  in  Another  State, 
498. 
/.  Intoxicating  Liquors,  498. 

'i)  Authority  to  Regulate  the  Traffic  in  General,  498. 
2)  Prohibiting    Manufacture    of   Liquor  for    JSxporiation, 
500. 
Sales  in  Original  Packages,  501. 
Act  of  Congress  of  August  8,  iSgo,  501. 
(a)  Statutory  Provision,  501. 
(Jf)  Constitutionality  of  the  Statute,  502. 
\c)  Effect  of  the  Statute,  502. 
'S)  Prohibiting  Soliciting  Orders,  503. 
J6)  Prohibiting  Bringing  Liquors  into  the  State,  504. 
Oleomargarine,  505. 
i)  In  General,  505. 


2^  Exclusion  of  Artificially  Colored  Oleomargarine,  506. 
3)  Prohibiting  Sale  Unless  Colored  Pink,  508. 
^4)  As  to  Manufacture  by  Domestic  Corporation,  508. 
V.  Renovated  Butter,  508. 
w.  Cigarettes,  509. 
X.  Coffee,  509. 
y,  NcUural  Gc^,  509. 
%,  Seeds  and  Plants,  510. 
a  I.    Vinegar,  cii. 
b  I.  BcUang  Powder,  511. 
^i.  PcUent  Rights,  511. 
if  I.   F^tf/,  511. 
<  1.  Cam^  Za«/j,  511. 
/  I.  Fish  Laws,  513. 

(i)  In  General,  513. 
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(2)  Regulating  Planting  and  Taking  Oysters^  515. 

(3)  Vessels  Enrolled  and  Licensed  under  Aets  of  Congress^ 

(4)  Discriminating  in  Favor  of  Citizens ^  516. 
g  I.  Excluding  Certain  Classes  of  Persons^  516. 

h  I.  Exclusion  of  Paupers^  Criminals^  and  i)isecLsed  Persons^  516. 
I  1.  Entry  of  Chinese^  518. 
J  I.  Forms  of  Commercial  Contracts^  518. 
k  I.  Gamblingy  518. 

(i)  Transmission  of  Telegraph  Messages  to  Poolrooms^  518. 

(2)  Betting  on  Contests  Outside  the  State y  519. 

(3)  Transmitting  Money  by  Telegraph  Message^  519. 
/ 1.  Lotteries^  520. 

m  I.  Entry  of  Satisfaction  of  Mortgages ^  520. 
n  I.  Service  of  Process  While  Temporarily  Within  the  State^  52a 
o  I.  Selling  Farm  Products  on  Commission^  520. 
/  I.  Mercantile  Agencies y  521. 
^  I.  County  Printing  to  Be  Done  in  the  State^  521. 
r  I.   Uniform  Textbooks  for  Schools^  521. 
/  I.   Usury,  521. 
/  I.  Statute  of  Limitations^  521. 
f^  I.  Slavery y  521. 
f  I.  Foreign  Corporations^  522. 

(i)  ^/}f^  ^/  States  to  Exclude  Foreign  Corporations  or  Impose 

Conditions y  522. 
(2)  Exception  as  to  Corporations  Engaged  in  Interstate  and  For^ 

eign  Commerce^  523. 
'3)  Consolidation  under  State  Laws,  524. 
^4)  Insurance  Companies^  524. 
I.  State  Ta3cation,  525. 

(i^  Separation  of  Interstate  from  Intrastate  Commerce^  525. 
(21  Discrimination  Against  Foreign  Products^  526. 
(3^  Transportation^  Telegraphy  and  Telephone  CompanUSy  531. 
{a\  Transportation  of  Persons  and  Property^  531. 
(b)  Tcuc  on  Instrumentalities  of  Commerce  as  Preperty^ 
533. 
CM.  In  Generaly  C33. 
bb.  Rolling  Stody  534. 
cc.    Vessels y  535. 
(/)  Tax  on  Officers  and  Crew  for  Hospital  Purposes^ 

536. 
{d)  Gross  ReceiptSy  536. 

aa.  From  Interstate  and  Foreign  Transportationy 

536. 
'aa')  In  General,  536. 

pb)  Graduated  to  the  Proportion  of  Num- 
ber of  MileSy  538. 
(cc)  When     Interstate     and     Intrastate 

Receipts  Can  Be  Separatedy  539. 
(dd)  Tolls  Received  for  Use  of  Road^  539. 
hb.  From  Internal  Transportation^  539. 
cc.  According  to  Unit  Rule^  540. 

(aa)  Railroad  Companies y  540. 
\bbS  Express  Companies,  540. 
{cc)  Sleeping-car  CompameSy  540. 
(dd)  Oil  Transportation  Company y  54a 
{ei)  Telegraph  Companies^  541. 
(#)  Privilege  Taxes,  < ^2. 

aa.  Railroad  CompanieSy  542. 
bb.  Express  Companies,  543. 
cc.  Sleeping-car  Companies,  545. 

870  VolnrnA  VIIL 


t 


CONSTITUTION. 

dd,   Tihgraph  and  Telephone  Companies^  546. 
{ad)  In  General^  546. 
{bb)  As  Condition  of  Doing  Business  in 

the  State^  546. 
(jcc)  On  Telephone  Instruments^  547. 
(dd)  As  Limited  by  Value  of  Property^  547. 
(jte)  On  Telegraph  Messages y  547. 
(y/)  Effect  of  Act  of  Congress  of  July  24^ 
i866y  548. 
ee.  Steamship  Companies ^  548. 

{aa)  For  Privilege  of  Navigating^  548. 
\bb)  On  Ferries y  549. 
(rr)  Municipal  Regulations y  549. 
ff.  AgentSy  549. 

{acC)  On  Railroad  and  Steamboat  Agents^ 

549- 
(bb)  On  Express  AgentSy  550. 

gg.  For  Keeping  an  Office y  550. 

(4)  Tax  on  Passengers  and  ImmigrantSy  550. 

(S^  Taxation  of  Bridges  and  Bridge  Companies^  551. 

r6l  TcLx  on  Owners  of  Grain  Elevator Sy  551. 

(7)  Taxation  of  Corporation  FranchiseSy  552. 


(a)  Domestic  Corporations y  552. 

(b)  -  - 


Foreign  Corporations y  553. 
(c)  Corporations  Created  by  CongresSy  553. 
rS)  Privilege  Taxes  on  Foreign  Corporations y  554. 
(9)  Fee  for  Filing  Articles  of  Incorporationy  554. 
(10)  Taxation  of  Goods  from  Other  States  or  Abroad  as  Prop^ 

ertyy  555.  " 
{a)  In  Generaly  555. 

(p)  Taxation  of  Goods  in  Original  Packages  as  Prop- 
^rtyy  555. 
Tii)  License  Tax  on  Sale  of  Goods  in  Original  Packagey  556. 
(12)  Tax  on  Merchants  and  PeddlerSy  557. 
'13^  Tax  on  Merchandise  BrokerSy  560. 
^14)  Tax  on  Money  or  Exchange  Broker Sy  561. 
15)   Tax  on  Sale  of  Sunday  Newspaper Sy  561. 
Ta^  on  Business  of  Dealing  in  Futures y  561. 
Tcuc  on  Drummer  Sy  CanvasserSy  and  Sample  Peddlers  y  562. 
(a)  In  Generaly  562. 
\p)  Absence  of  Discrimination  in  Favor  of  Domestic 

CommercCy  566. 
{c)  Title  Retained  by  Vendor  until  Purchase  Price  Paidy 

567- 
{d)  When  Deliveries  Made  by  Same  Agents y  567. 

(/)  When  Deliveries  Made  by  Other  AgentSy  567. 
{\Z\  '  Taxation  of  Property  in  Transity  568. 
^191   Taxation  of  Exports y  568. 
f20l   Tc^ation  of  Property  Intended  for  Exporty  569. 
(21S  Tax  on  Buying  Goods  for  Export  from  StatCy  569. 
(223  Taxation  of  Receipts  of  Foreign  Building  and  Loan  Asso- 

ciationy  570. 
^23)  Tax  on  Packing-house  Business y  570. 
(24S  Tck)c  on  Insurance  Agents^  571. 
^25)  TcLx  on  Insurance  PremiumSy  571. 
(26)  Tcuc  on  Emigration  Agents y  571. 
^27)  Licenses  for  Using  Vehicles  on  Public  StreetSy  572. 
^28)  Taxation  of  Sale  of  Convict-made  GoodSy  572. 
(29)  Stamp  Taxes y  572. 

(a)  On  Passenger  ContrcutSy  572. 

{J>)  On  Foreign  Bills  of  Exchange y  573. 
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'30)  Taxation  of  Bonds  and  Credits ^  573. 

31)  Tax  on  Inheritance  or  Succession^  573. 

J32)  TaxcUion  of  Live  Stock  Grazing  in  the  State,  573. 

(33)  Tax  for  Privilege  of  Fishing,  574. 

(34)  License  on  Business  of  Packing  or  Canning  Oysters^  574. 

(35)  License  for  Residing  upon  WcUercraft^  574. 

(36)  Tax  on  Laundry  Business,  574. 

X.  "With  the  Indian  Tribes,"  575. 

1.  In  General^  575. 

2.  Effect  of  Grant  of  Citizenship,  575. 

3.  Recognition  of  Civil  Rights,  575. 

4.  Regulating  Ownership  and  Uistribution  of  Property,  575. 

5.  Grant  of  Rights  of  Way,  575. 

6.  Power  to  Prohibit  or  Regulate  Intercourse,  576., 

7.  Executory  Contracts  of  Indians,  576. 

8.  Power  to  Suppress  Disturbances,  576. 

9.  Prohibiting  and  Regulating  Sale  of  Intoxicating  Liquors,  576. 

10.  When  Included  Within  the  Limits  of  a  State,  577. 

a.  In  General,  577. 

b.  jurisdiction  of  Crimes,  ^11. 

(i)  In  General,  577. 

(2)  Offenses  Committed  Outside  Reservation,  578. 

c.  State  Tax  on  Goods  of  Traders,  578. 


I  Oravt  of  Poweb  —  1.  To  CongTMi.  —  It  is  Congress^  and  not  the  judicial 
department,  to  which  the  Constitution  has  given  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states.  The  courts  can  never 
take  the  initiative  on  this  subject. 


Parkersburg,  etc.,  Transp.  Co.  v,  Parken- 
burg,  (1882)  107  U.  S.  701. 

Ck>ngres8  has  the  exclusive  power,  under 
the  Constitution,  to  regulate  commerce  be- 
tween two  or  more  states,  but  this  commer- 
cial power  can  only  be  exercised  and  carried 
out  by  legislation;  and  when  this  shall  be 
done,  any  violation  of  the  laws  will  subject 
the  offenders  to  the  penalties  provided.    The 


instrumentality  of  the  judiciary  can  be  in- 
voked xmly  by  the  government  to  give  effect 
to  its  laws,  civil  or  criminal,  but  the  ju- 
dicial power  cannot  precede  that  of  legisla- 
tion. The  rule  of  action  on  all  questions  of 
policy,  within  the  federal  powers,  must  be 
prescribed  by  Congress.  U.  S.  v.  Railroad 
Bridge  Co.,  (1855)  6  McLean  (U.  S.)  517, 
27  Fed.  Cas.  No.  16,114. 


jt 


2.  "  Among  the  Several  States."  —  a.  Distbict  of  Columbia.  —  Although  it 
may  be  that  the  District  of  Columbia  cannot  rightfully  be  treated  as  a  state 
within  the  meaning  of  the  Constitution  in  considering  the  question  of  the 
power  of  Congress  to  regulate  commerce  as  between  the  District  and  the  several 
states,  it  is  not  fair  to  presume,  in  the  absence  of  an  express  declaration  to 
that  effect,  that  Congress  intended  to  disregard  the  settled  principle  of  com- 
mercial intercourse  of  the  country,  which  prohibits  a  state  from  imposing  a 
license  tax  upon  persons  representing  owners  of  property  outside  of  the  state, 
for  the  privilege  of  soliciting  orders  within  it,  as  agents  of  such  owners,  for 
property  to  be  shipped  to  persons  within  the  state. 


BeitzeU  v.  District  of  Columbia,  (1903)  21 
App.  Cas.  (D.  C.)  60. 

"If    dlbief    Justice    MarshaU's    ruling,    in 
Hepburn  t?.  Ellzcy,  (1804)  2  Cranch   (U.  S.) 
445,   is   to  be   the   guide   in   construing   the 
meaning  of  the  word  *  state '  as  found  in  the 


rt% 


Constitution,  it  may  seem  difficult  to  find  in 
the  commerce  clause  authority  to  forbid 
shipments  from  any  state  to  a  territory  or 
to  the  District  of  Columbia.  I  am  not  my- 
self expressing  an  opinion  on  the  constitu- 
tionality of  an  Act  of  Congress  regulating 
commerce  from   a  state  to  the   IMstrict  of 
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Columbia.  I  am  inclined  to  think  that  the 
implication  from  the  decision  in  Stouten- 
burgh  V.  Hennick,  (1880)  129  U.  S.  141,  and 
the  language  of  Mr.  Justice  Holmes  in  Han- 
ley  V.  Kansas  City  Southern  R.  Co.,  (1903) 
187  U.  S.  619,  are  sufficient  to  prevent  a  sub- 
ordinate federal  court  from  holding  such  an 
enactment  invalid,  even  if  so  inclined.  I 
am,  however,  arguing  that  Congress,  or  some 
of  its  members,  may  have  doubted  the  power 
of  Congress  to  forbid  shipments  of  lottery 
tickets  from  a  state  to  a  territory  or  to  the 
District  of  Columbia.  It  was  said  in  the 
dissenting  opinion  of  Mr.  Justice  Miller  in 
Stoutenburgh  v.  Hennick,  supra:  'Commerce 
by  a  citizen  of  one  state,  in  order  to  come 
within  the  constitutional  provision,  must  be 
commerce  with  a  citizen  of  another  state; 


and  where  one  of  the  parties  is  a  citizen  of  a 
territory,  or  of  the  District  of  Columbia 
*  *  *  it  is  not  commerce  among  the  citi- 
zens of  the  several  states.'"  U.  S.  v. 
Whelpley,  (1903)  125  Fed.  Rep.  617.  See 
Stoutenburgh  v.  Hennick,  (1889)  129  U. 
S.  147,  and  District  of  Columbia  v.  Humason, 
(1875)  2  MacArthur  (D.  C.)  158,  noted 
infraf  under  IX.  2.  w\.  (17)  Power  of  States 
—  State  and  Municipal  Legislation  Affect- 
ing Commerce  —  State  Taxation  —  Tax  on 
Drummers^  Canvassers,  and  Peddlers,  p.  562; 
Georgetown  i;.  Davidson,  (1868)  6  D.  C.  278, 
under  IX.  2.  d,  (6)  Power  of  States  —  State 
and  Municipal  Legislation  Affecting  Com- 
merce —  Inspection  Laws  —  Inspection  in 
Transit  Through  the  State,  infra,  p.  430. 


b.  Tebbitobies.  —  Does  this  clause  include  commerce  between  a  state  and 
a  territory  of  the  United  States  ?  "  The  latter  is  a  state — a  collection  of  persons 
occupying  a  certain  territory,  with  a  legislative  and  executive  organization  — 
in  the  large  and  general  sense  of  the  word.  But  a  territory  is  not  a  member  of  the 
Union  formed  by  the  Constitution,  and  ^  the  several  states '  referred  to  therein 
among  whom  Congress  may  regulate  commerce  are  only  those  embraced  in 
such  Union.  Congress  has  power  to  regulate  commerce  in  the  territories  by 
virtue  of  its  general  power  over  them.  But  it  has  no  power  over  the  internal 
commerce  of  a  state,  and  its  power  over  the  external  commerce  thereof  is  ap- 
parently qualified  by  the  condition  that  it  is  with  a  foreign  state,  a  state  of 
the  Union,  or  an  Indian  tribe  of  the  United  States,  in  which  category  the 
territory  of  Washington  is  not  included.  With  this  suggestion  of  the  question, 
I  leave  it." 

Per  Deady,  J.,  in  J^d?  p.  Hanson,  (1886)  28  Abercom,    (1886)    26   Fed.   Rep.   877.      See 

Fed.  Rep.   ISf,  citing  In  re  Bryant,    (1865)  Farris   v,   Henderson,    (1893)    1    Okla.   388; 

Deady    (U.  S.)    118;   The  Ullock,    (1884)    0  Butner  v.  Western  Union  Tel.  Co.,   (1894)   2 

Sawy.    (U.  8.)    634,  19  Fed.  Rep.  207;  The  Okla.  234. 


3.  Belation  to  Admiralty  and  Maritiine  Jurisdiotion.  (See  also  Article  III., 
sec.  2,  that  "  the  judicial  power  shall  extend  *  *  *  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction.")  —  Congress  has  undoubted  authority  under 
the  commercial  power,  if  no  other,  to  introduce  such  changes  as  are  likely 
to  be  needed.  The  scope  of  the  maritime  law  and  that  of  commercial  regula- 
tion are  not  conterminous,  but  the  latter  embraces  much  the  largest  portion 
of  ground  covered  by  the  former.  Under  it  Congress  has  regulated  the  registry, 
enrolment,  license,  and  nationality  of  ships  and  vessels ;  the  method  of  record- 
ing bills  of  sale  and  mortgages  thereon ;  the  rights  and  duties  of  seamen ;  the 
limitations  of  the  responsibility  of  shipowners  for  the  negligence  and  mis- 
conduct of  their  captains  and  crews;  and  many  other  things  of  a  character 
truly  maritime. 


The  Lottawanna,  (1874)  21  Wall.  (U.  S.) 
577.  See  also  Providence,  etc.,  Steamship 
Co.  V.  HiU  Mfg.  Co.,  (1883)  109  U.  S.  589, 
as  to  validity  of  statute  limiting  vessel - 
owners'  liability. 


So  long  as  Congress  does  not  interpose  to 
regulate  the  subject,  the  rights  of  material- 
men furnishing  necessaries  to  a  vessel  in  her 
home  port  may  be  regulated  in  each  state  by 
state   legislation.      *'  State   laws,   it  is  true, 
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auinot  exclude  the  contract  for  furnishing 
such  necessaries  from  the  domain  of  ad- 
miralty jurisdiction,  for  it  is  a  maritime 
contract,  and  they  cannot  alter  the  limits  of 
that  jurisdiction ;  nor  can  they  confer  it  upon 
the  state  courts  so  as  to  enable  them  to 
proceed  in  rem  for  the  enforcement  of  liens 
created  by  such  state  laws,  for  it  is  exclu- 
sively conferred  upon  the  District  Courts  of 
the  United  States.  They  can  only  authorize 
the  enforcement  thereof  by  common-law 
remedies,  or  such  remedies  as  are  equivalent 
thereto.  But  the  District  Courts  of  the 
United  States  having  jurisdiction  of  the  con- 


tract as  a  maritime  one  may  enforce  liens 
given'  for  its  security,  even  when  created  by 
the  state  laws."      The  Lottawanna,    (1874) 
21  Wall.  (U.  S.)   680. 

Admiralty  and  maritime  jurisdiction,  ceded 
to  the  general  government,  did  not  pass  the 
waters  where  that  jurisdiction  exists,  or  any 
territory,  and  hence,  no  general  jurisdiction 
over  them,  but  only  over  that  specific  matter 
of  admiralty  jurisdiction,  the  rest  remaining 
in  the  state  contiguous.  U.  8.  t;.  New  Bedford 
Bridge,  (1847)  1  Woodb.  &  M.  (U.  S.)  401, 
27  Fed.  Cas.  No.  15,867. 


4L  Applieation  of  Principles  of  Common  Law.  —  The  principles  of  the  common 
law  are  operative  upon  all  interstate  commercial  transactions  except  so  far  as 
they  are  modified  by  congressional  enactment 


Western  Union  Tel.  Co.  v.  Call  Pub.  Co., 
(1901)  181  U.  S.  101,  in  which  case  the 
court  said:  "There  is  no  body  of  federal 
common  law  separate  and  distinct  from  the 
common  law  existing  in  the  several  states,  in 
the  sense  that  there  is  a  body  of  statute  law 
enacted  by  Congress  separate  and  distinct 
from  the  body  of  the  statute  law  enacted  by 
the  several  states.  But  it  is  an  entirely 
different  thinff  to  hold  that  there  is  no  com- 
mon law  in  force  generally  throughout  the 
United  States,  and  that  the  countless  multi- 
tude of  interstate  commercial  transactions 
are  subiect  to  no  rules  and  burdened  by  no 
restrictions  other  than  those  expressed  in  the 
statutM  of  Congress." 

The  power  to  regulate  all  interstate  com- 
merce may  be  exercised  without  legislation 
as  well  as  with  it.  By  refraining  from  ac- 
tion Congress,  in  effect,  adopts  as  its  own 
regulations  those  which  the  common  law  or 
the  civil  law,  where  that  prevails,  has  pro- 
vided for  the  government  of  such  business, 
and  those  whidi  the  states,  in  the  regula- 
tion of  their  domestic  concerns,  have  estab- 
lished affecting  commerce,  but  not  regulating 
it  within  the  meaning  of  the  Constitution. 
In  fact,  congressional  legislation  is  only 
necessary  to  cure  defects  in  existing  laws  as 
they  are  discovered,  and  to  adapt  such  laws 
to  new  developments  of  trade.  Hall  v..  De 
Cuir,  (1877)  95  U.  S.  490,  reversxng  Decuir 
V.  Benson,  (1875)  27  La.  Ann.  1. 

Unjiist  discrimination  in  rates. —  A  con- 
stitutional question  is  not  presented  every 
time  a  court  has  occasion  to  apply  the  well- 
settled  rules  of  the  common  law  regulating 
and  defining  the  rights,  duties,  and  obliga- 
tions of  common  carriers,  whether  the  car- 
riage be  intrastate  or  interstate.  Murray  v, 
ChuAgo,  etc.,  R.  Co.,  (C.  C.  A.  1899)  92  Fed. 
Rep.  868,  in  which  case  it  was  held  that  an 
action  would  lie  for  unjust  discrimination 
for  overcharges  on  freight,  and  the  court 
said :  "  For  more  than  a  century  the  federal 
courts,  in  the  absence  of  a  statute  or  other 
obliflatoiy  rule  of  decision,  have  had  recourse 
to  uie  common  law  for  rules  of  decision  in 
the  trial  of  causes  in  those  courts,  and  have, 
in  cases  where  that  law  furnished  an  appro- 


priate rule  of  decision,  rested  their  judg- 
ments upon  it.  The  same  may  be  said  of  the 
admiralty  law,  the  law  merchant,  the  prin- 
ciples of  equity  jurisprudenoe,  and,  in  a  re- 
stricted and  qualified  sense,  of  the  civil  law. 
It  never  was  supposed  that  the  federal 
courts  were  denied  the  privilege  of  resorting 
to  any  or  all  of  these  sources  of  information 
for  the  purpose  of  enlightening  their  judg- 
ment upon  any  question  presented  for  their 
determination  in  the  trial  of  a  cause."  Affirm' 
ing  (1894)  62  Fed.  Rep.  24. 

In  an  action  for  damages  alleged  to  have 
accrued  by  reason  of  unjust  discriminaUon 
in  rates,  the  court  said :  '*  It  is  argued  that 
the  petition  did  not  state  a  cause  of  action. 
The  reasons  given  for  this  contention  are  that 
the  pleading  attacked  declared  upon  a  con- 
tract for  interstate  business ;  that  the  regula- 
tion of  such  business  rests  exclusively  with 
Congress;  that  the  statutes  of  Nebraska,  by 
which  it  was  sought  to  establish  rules  on  the 
subject,  were  ineffective;  that  there  was  no 
regulative  national  law  applicable  and  no 
rules  of  the  common  law  in  force  or  recog- 
nized as  national  rules,  or  enforceable  within 
the  nation  as  an  entirety,  or  within  the 
states  composing  it,  or  any  one  thereof,  which, 
in  the  absence  of  statutory  enactment  l^ 
Congress,  might  be  invoked  and  be  govern- 
able. In  the  case  of  (jhitton  v.  Chicago,  etc., 
R.  Co.,  (1896)  96  Iowa  112,  the  subject  of 
the  existence  in  the  United  States  of  the 
common  law  as  national  law  was  discussed, 
and  it  was  decided  in  the  ne^tive.  In  the 
opinion  in  Swift  v,  Philadelphia,  etc.,  R.  Co., 
(1893)  68  Fed.  Rep.  858,  it  was  said:  'Con- 
gress has  not  adopted  the  common  law  of 
England  as  a  national  municipal  law.  The 
courts  of  the  United  States  have  many  occa- 
sions to  enforce  the  common  law,  but  in 
every  instance  it  has  been  as  the  municipal 
law  of  the  state  by  which  the  subject-matter 
was  affected.'  The  decision  was  to  the  effect 
that  the  common  law  was  not  in  force  as  a 
national  rule,  and  the  exaction  of  unreason- 
able charges  by  a  common  carrier  was  a  mat- 
ter to  be  regulated  by  national  law,  and  in 
the  absence  of  any  such  law  the  common 
law  as  in  force  in  a  state  could  not  prevaiL 
In  the  opinion  in  Murray  v.  Chicago,  etc.,  R. 
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Co.,  <1894)  62  Fed.  Rep.  24,  the  matter  was 
fally  considered,  and  it  was  decided  that  the 
courts  of  the  United  States  would  recognize 
and  enforce,  in  the  absence  of  congressional 
legislation,  the  rules  of  seneral  jurisprudence 
in  any  case  and  define  the  duties  and  obliga- 
tions of  the  parties  thereunder.  In  Chicago, 
etc.,  R.  Co.  V.  Solan,  (1898)  169  U.  S.  133, 
the  proposition  that  there  was  in  full  force  a 
law  of  general  jurisprudence,  and  that  it 
might  be  applied  in  a  state  court  or  in  a 
federal  court,  was  ffiven  full  recognition. 
(Sm  also  on  this  subject  6  Am.  and  Eng. 
Encyc.  of  Law  [2d  ed.]  286,  286.)  We 
are  satisfied  from  a  review  of  the  subject 
that  in  actions  of  the  nature  of  the  present, 
in  the  absence  of  national  legislation,  the 
principles  of  the  common  law  or  general 
jurisprudence  of  the  state  of  the  action  are 
applicable  and  may  be  asserted  and  enforced, 
and  in  this  state  the  common-law  right  of 
action  is  accorded  full  force  and  scope.  ( Chi- 
cago, etc.,  R.  Go.  '17.  Witty,  (1891)  32  Neb. 
275;  Atchison,  etc.,  R.  Co.  v,  Lawler,  (1894) 
40  Neb.  366;  Missouri  Pac.  R.  Co.  v.  Tietken, 
(1896)  49  Neb.  130;  Chicago,  etc.,  R.  Co.  t?. 
Gardiner,  (1897)  61  Neb.  70;  St.  Joseph, 
etc.,  R.  Co.  v.  Palmer,  (1893)  38  Neb.  463; 
Union  Pac  R.  Co.  v.  Vincent,  (1899)  68  Neb. 
171.)  It  follows  that  this  argument  is  with- 
out avail."  Western  Union  Tel.  Co.  v.  Call 
Pub.  Co.,  (1899)   68  Neb.  196. 


in  failing  to  deliver  telegram.  — 
A  telegraph  company  is  not  protected  against 
the  consequences  of  its  negligence  in  failing 
to  deliver  a  message  bv  reason  of  the  fact 
that  it  is  an  instrumentality  of  and  engaged 
in  interstate  commerce.  Western  Union 
Tel.  Co.  f7.  Mellon,  (1898)  100  Tenn.  429. 


Contra.  —  There  is  not,  and  never  has  been, 
any  jurisdiction  at  common  law  over  com- 
merce between  the  states.  Sheldon  v,  Wabash 
R.  Co.,   (1900)    106  Fed.  Rep.  786. 

"The  right  to  recover  from  common  car- 
riers for  unreasonable  exactions  must  be 
found  in  some  positive  law  of  the  land  ap- 
plicable to  the  case  in  hand.  Such  a  pro- 
hibition is  in  fact  foimd  in  the  common  law, 
but  it  is  not  applicable  to  the  case  in  hand, 
tmless  there  be  a  common  law  of  the  United 
States,  as  a  distinct  sovereignty;  because 
the  regulation  of  the  rates  upon  which  the 
suit  is  dependent  is  within  the  scope  of  inter- 
state commerce,  and  an  exclusively  national 
affair,  in  which  the  need  of  uniformity  is  im- 
perative. There  is  no  common  law  of  the 
United  States  as  a  distinct  sovereignty,  and 
there  being  no  pronouncement  of  Congress 
upon  this  subject,  either  expressly  or  im- 
pliedly, outside  of  the  Interstate  Commerce 
Act,  and  this  action  not  having  been  brought 
under  the  Interstate  Commerce  Act,  there  is 
no  law,  either  of  the  United  States  or  the 
state,  applicable  to  the  case  in  hand,  and 
there  can  therefore  be  no  recovery."  Swift 
V.  Philadelphia,  etc.,  R.  Co.,  (1894)  64  Fed. 
Rep.  60.  See  also  Swift  v,  Philadelphia,  etc., 
R.  Co.,  (1893)  68  Fed.  Rep.  868. 

Any  rule  of  the  common  law  affecting  in- 
terstate shipments,  to  be  effectual  as  to  such 
shipments,  must  have  had  the  legislative 
sanction  of  Congress,  and  a  state  cannot  au- 
thorize a  recovery  of  overcharges  for  freights 
on  an  interstate  shipment  involving  unjust 
discriminations.  Gatton  v,  Chicago,  etc,  R. 
Co.,   (1896)   96  Iowa  112. 


5.  Vational  Power  of  Eminent  Domain.  (See  also  Article  V.  of  Amendments: 
"nor  shall  private  property  be  taken  for  public  use,  without  just  compen- 
sation/') —  Whenever  it  becomes  necessary,  for  the  accomplishment  of  any 
object  within  the  authority  of  Congress,  to  exercise  the  right  of  eminent  domain 
and  take  private  lands,  making  just  compensation  to  the  owners.  Congress 
may  do  this,  with  or  without  a  concurrent  act  of  the  state  in  which  the  lands  lie. 


Luxton  V.  North  River  Bridge  Co.,  (1894) 
163  U.  8.  630. 

The  national  government  may  exercise  the 
power  of  eminent  domain  in  a  territory  occu- 

£ied  by  an  Indian  nation  or  tribe  as  well  as 
1  the  several  states.  The  lands  in  the 
Cherokee  territory,  like  the  lands  held  by 
private  owners  everywhere  within  the  geo- 
graphical limits  of  the  United  States,  are 
held  subject  to  the  authority  of  the  general 
government  to  take  them  for  such  objects  as 
are  germane  to  the  execution  of  the  powers 
granted  to  it;  provided,  only,  that  they  were 
not  taken  witnout  just  compensation  being 
made  to  the  owner.  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  (1890)  135  U.  S. 
667,  reversing  (1888)  33  Fed.  Rep.  900. 

It  was  said  by  Taney,  C.  J.,  in  Martin  r. 
Waddell,  (1842)  16  Pet.  (U.  S.)  410,  that 
"when  the  Revolution  took  place  the  peo- 
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pie  of  each  state  became  themselves  sover- 
eign, and  in  that  character  hold  the  absolute 
right  to  all  their  navigable  waters  and  the  soils 
under  them  for  their  own  common  use,  sub- 
ject only  to  the  rights  since  surrendered  by 
the  Constitution  to  the  general  government." 
This  language  was  repeated  by  McKinley,  J., 
in  Pollard  v.  Hagan,  (1845)  3  How.  (U.  S.) 
229.  The  Constitution  of  the  United  States 
confers  no  power  of  eminent  domain  or  of 
legislation  over  stite  territory,  except  that 
contained  in  the  sixteenth  clause,  eighth  sec- 
tion, iirst  article,  relating  to  the  seat  of  gov- 
ernment and  places  purchased  with  the  con- 
sent of  the  state  for  forts,  magazines,  etc. 
Hence  it  was  said  by  the  court  in  the  case 
last  cited,  that,  even  if  Georgia  had  in  her 
compact  of  cession  to  the  United  States  of 
the  territory  of  Alabama  granted  the  mu- 
nicipal right  of  sovereignty  and  eminent 
domain,  "  such  stipulation  would  have  been 
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void  and  inoperative,  because  the  United 
States  have  no  constitutional  capacity  to 
exercise  municipal  jurisdiction,  sovereignty, 
or  eminent  domain  within  the  limits  of  a 
state  or  elsewhere,  except  in  the  cases  in 
which  it  is  expressly  granted."  Hence  it  was 
held  in  that  case  that  the  shores  of  navigable 
waters  and  the  soils  under  them  were  not 
granted  by  the  Constitution  of  the  United 


States,  but  were  reserved  to  the  states  re- 
spectively, and  that  Alabama,  though  a  new 
state,  had  after  admission  the  same  rights, 
sovereignty,  and  jurisdiction  over  the  subject 
as  the  original  states.  Tliis  was  reaffirmed 
in  Oilman  v.  Philadelphia,  (1865)  3  Wall. 
(U.  S.)  713;  Craig  v.  KUne,  (1870)  65  Pa. 
St.  410. 


n.  What  Cokbtituteb  Iktebbtate  akd  Fobeigv  Coxxebob  ~  1.  Definition 

and  Nature  —  a.  Commerciax  Inteecourse.  —  Commercial  intercourse  is  an 
element  of  commerce  which  comes  within  the  regulating  power  of  Congress. 


Pensacola  Tel.  Co.  i\  Western  Union  Tel. 
Co.,  (1877)  96  U.  S.  9,  affirming  (1876)  2 
Woods  (V.  S.)  643,  19  Fed.  Cas.  No.  10,960. 
See  also  Welton  v,  Missouri,  (1875)  91  U.  S. 
280,  reversing  (1874)  55  Mo.  288;  Smith  v. 
Turner,  (1849)  7  How.  (U.  S.)  401;  Corfield 
V.  Coryell,  (1823)  4  Wash.  (U.  S.)  371,  6 
Fed.  Cas.  No.  3,230;  The  Lewellen,  (1868) 
4  Biss.  (U.  S.)  156,  15  Fed.  Cas.  No.  8,307; 
Harbor  Improvements,  (1899)  22  Op.  Atty.- 
Gen.  647. 

Congress  possesses  the  power  to  re^^ulate 
commerce  with  foreign  nations  and  among 
the  several  states,  and  it  is  well-settled  law 
that  the  word  "  commerce/*  as  used  in  the 
Constitution,  comprehends  navigation,  and 
that  it  extends  to  every  species  of  commercial 
intercourse  between  the  United  Stales  and 
foreign  nations  and  to  all  commerce  in  the 
several  states,  except  such  as  is  completely  in- 
ternal and  which  does  not  extend  to  or  affect 
other  states.  State  Tonnage  Tax  Cases, 
(1870)  12  Wall.   (U.  S.)  214. 

Commerce  with  foreign  nations  and  among 
the  states  embraces  not  only  subjects  which 
are  national  in  their  character  and  require, 
in  order  to  preclude  discriminating  regula- 
tions by  the  states,  uniformity  of  regulation 
affecting  all  the  states,  but  also  such  matters 


within  the  purview  of  such  commerce  as  are 
local  in  their  nature  or  operation  and  can 
be  properly  regulated  by  provigions  adapted 
to  their  peculiar  circumstances.  Stockton  v, 
Powell,  (1892)  29  Fla.  1. 

Not  applicable  to  transactions  whoUy 
within  a  state.  —  "Commerce  with  foreign 
nations  must  signify  commerce  which  in 
some  sense  is  necessarily  connected  with  these 
nations,  transactions  which  either  immedi- 
ately, or  at  some  stage  of  their  progress, 
must  be  extraterritorial.  The  phrase  can 
never  be  applied  to  transactions  wholly  in- 
ternal, between  citizens  of  the  same  commu- 
nity, or  to  a  polity  and  laws  whose  ends  and 
purposes  and  operations  are  restricted  to  the 
territory  and  soil  and  jurisdiction  of  such 
community.  Nor  can  it  be  properly  con- 
cluded that,  because  the  product  of  do- 
mestic enterprise  in  agriculture  or  manu- 
factures, or  in  the  arts,  may  ultimately  be- 
come the  subjects  of  foreign  commerce,  the 
control  of  the  means  or  the  encouragements 
by  w^hich  enterprise  is  fostered  and  protected 
is  legitimately  within  the  import  of  the 
phrase  foreign  commerce,  or  fairly  im- 
plied in  any  investiture  of  the  power  to 
regulate  such  commerce."  Veazie  v.  Moor, 
(1852)  14  How.  (U.  S.)  573,  affirming 
(1850)   32  Me.  343,  (1849)   31  Me.  360. 


The  Words  of  the  Grant  Comprehend  Every  Bpeeiei  of  commercial  intercourse  between 
the  United  States  and  foreign  nations. 

Gibbons  r.  Ogden,  (1824)  9  Wheat.  (U.S.)  and  citizens  or  subjects  of  foreign  gorem- 
1.  See  also  Western  Union  Tel.  Co.  r.  At-  ments  as  individuals.  U.  S,  v,  Holliday, 
lantic,  etc.,  Tel.  Co.,  (1869)   5  Nev.  109.  (1865)    3  Wall.   (U.  8.)   417. 


Commerce  with  foreign  nations  means  trade 
and  intercourse.  It  means  commercial  inter- 
course between  nations  and  parts  of  nations 
in  all  its  branches.  Henderson  v.  New  York, 
(1875)   92  U.  S.  270. 

Commerce  with  foreign  nations  moans  com- 
merce between  citizens  of  the  United  States 


Commerce  among  the  states  consists  of  in- 
tercourse and  traffic  between  their  citizens. 
Gloucester  Ferry  Co.  r.  Pennsylvania,  (1885) 
114  U.  S.  203.  See  also  Addyston  Pipe,  etc., 
Co.  V.  U.  S.,  (1899)  175  U.  S.  241,  modifying 
(C.  C.  A.  1898)  85  Fed.  Rep.  271. 


b.  Purchase  and  Sale  of  Commodities.  —  Interstate  commerce  includes 
the  purchase,  sale,  and  exchange  of  commodities. 


Addyston  Pipe,  etc.,  Co.  v.  U.  S.,  (1899) 
175  U.  S.  241,  modifying  (C.  C.  A.  1898)  85 
Fed.  Rep.  271.  See  also  (xlouoester  Ferrv  Co. 
V.  Pennsylvania,  (1885)  114  U.  S.  203:  Navi- 
gable Waters,  (1899)  22  Op.  Atty.-Gen.  501; 
Harbor  Improvements,  (1899)  22  Op.  Atty.- 
Gen.  647. 


Commerce  is  defined  to  be  "  an  exehange  of 
commodities."  But  this  definition  does  not 
convey  the  full  meaning  of  the  term.  It  in- 
cludes "  navigation  and  intercourBe."  Traaa- 
portation  of  passengers  is  a  part  of  commerce. 
Smith  t?.  Turner,  (1849)  7  How.  (U.  8.)  401. 
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€•  Teanspobtation  of  Persons  and  Peopbety.  —  Commerce  is  traffic^ 
but  it  is  more.    It  embraces  also  transportation  by  land  and  water. 


Chicago,  etc.,  R.  Ck>.  v.  Fuller,  (1873)  17 
WaU.  (U.  S.)  668. 

Interstate  commerce  consists  of  intercourse 
and  traffic  between  the  citizens  or  inhabitants 
of  different  states,  and  includes  not  only  the 
transportation  of  persons  and  property  and 
the  navigation  of  public  waters  for  that  pur- 
pose, but  also  the  purchase,  sale,  and  exchange 
of  commodities.  If,  therefore,  an  agreement 
or  combination  directly  restrains  not  alone 
the  manufacture,  but  the  purchase,  sale,  or 
exchange  among  the  several  states,  of  a  man- 
ufactured commodity,  it  is  brought  within 
the  provisions  of  the  statute.  Addyston  Pipe, 
etc.,  Co.  V.  U.  S.,  (1899)  175  U.  S.  241, 
modifying  (C.  C.  A.  1898)  85  Fed.  Rep.  271. 
See  also  Gloucester  Ferry  Co.  t?.  Pennsyl- 
vania, (1885)  114  U.  S.  203;  Smith  v.  Turner, 
(1849)  7  How.  (U.  S.)  401;  Pacific  Coast 
Steam-Ship  Co.  t?.  Railroad  Com'rs,  (1883) 
18  Fed.  Rep.  11;  Navigable  Waters,  (1899) 
22  Op.  Atty.-Gen.  601 ;  Harbor  Improve- 
ments, (1899)  22  Op.  Atty.-Gen.  647;  People 
v.  Raymond,  (1868)  34  Cal.  497;  Bennett  v, 
American  Express  Co.,  (1891)  83  Me.  236. 

The  transportation  of  freight  or  of  the 
subjects  of  commerce  for  the  purpose  of  ex- 
change or  sale  is  a  constituent  of  commerce 
itself.     State  Freight  Tax  Case,    (1872)    15 


Wall.    (U.   S.)   275,  reversing  Tonnage  Tax 
Cases,   (1869)   62  Pa.  St.  286. 

''Transportation  for  others,  as  an  inde- 
pendent business,  is  commerce,  irrespective 
of  the  purpose  to  sell  or  retain  the  goods 
which  the  owner  may  entertain  with  regard 
to  them  after  they  shall  have  been  delivered." 
Hanley  v.  Kansas  City  Southern  R.  Co., 
(1903)   187  U.  S.  619. 

Commerce  with  foreign  nations,  and  among 
the  several  states,  can  mean  nothing  more 
than  intercourse  with  those  nations,  and 
among  those  states,  for  purposes  of  trade,  be 
the  object  of  the  trade  what  it  may;  and 
this  intercourse  must  include  all  the  means 
by  which  it  can  be  carried  on,  whether  by 
the  free  navigation  of  the  waters  of  the  sev- 
eral states,  or  by  a  passage  over  land  through 
states,  where  such  passage  becomes  necessary 
to  the  commercial  intercourse  between  the 
states.  Corfield  v.  Coryell,  (1823)  4  Wash. 
(U.  S.)  371,  6  Fed.  Cas.  No.  3,230. 

Commerce,  in  the  sense  used  in  the  Con- 
stitution, is  the  transportation  and  exchange 
of  or  traffic  in  articles  or  commodities  between 
different  states,  or  between  the  United  States 
and  foreign  countries  or  with  the  Indian 
tribes.  McGuire  V.  State,  (1885)  42  Ohio  St. 
534. 


d.  Navigation.  —  Commerce  among  the  several  states  includes  the  naviga- 
tion of  public  waters  for  the  purpose  of  the  transportation  of  persons  and 
property. 


Gloucester  Ferry  Co.  t;.  Pennsylvania, 
(1885)  114  U.  S.  203.  See  also  State  Ton- 
nage Tax  Cases,  (1870)  12  Wall.  (U.  S.) 
214;  Pacific  Coast  Steam-Ship  Co.  v.  Rail- 
road Com'rs,  (1883)  18  Fed.  Rep.  11;  The 
Lewellyn,  (1868)  4  Biss.  (U.  S.)  156,  15 
Fed.  Cas.  No.  8,307;  Blanchard  v.  The  Brig 
Martha  Washington,  (1860)  1  Cliff.  (U.  S.) 
463,  3  Fed.  Cas.  No.  1,513,  affirming  The 
Martha  Washington,  (1860)  3  Ware  (U.  S.) 
245,  16  Fed.  Cas.  No.  0,148. 

Commerce  with  foreign  nations  includes 
navigation  as  the  principal  means  hy  which 
foreign  intercourse  is  effected.  To  regulate 
this  trade  and  intercourse  is  to  prescribe  the 
rules  by  which  it  shall  be  conducted.  Hen- 
derson f?.  New  York,  (1876)  92  U.  S.  270. 

Commerce  includes  navigation.  The  power 
to  regulate  commerce  comprehends  the  con- 


trol for  that  purpose,  and  to  the  extent 
necessary,  of  all  the  navigable  waters  of  the 
United  States  which  are  accessible  from  a 
state  other  than  those  in  which  they  lie.  Gil- 
man  V.  Philadelphia,  (1865)  3  Wall.  (U.  S.) 
724. 

The  word  "  commerce  "  is  to  be  considered 
a  generic  term  comprehending  navigation,  or 
that  a  control  over  navigation  is  necessarily 
incidental  to  the  power  to  regulate  commerce, 
and  not  only  gives  Congress  an  unlimited 
power  over  the  cargoes,  but  also  enables  that 
body  to  control  the  vehicles  in  which  they 
are  imported.  The  Brig  Wilson  v,  U.  S., 
(1820)  1  Brock.  (U.  S.)  423,  30  Fed.  Cas. 
No.  17,846.  See  also  Sweatt  v.  Boston,  etc., 
R.  Co.,  (1871)  3  Cliff.  (U.  S.)  339,  23  Fed. 
Cas.  No.  13,684. 


e.  Means  and  Appliances  Necessarily  Employed.  —  Commerce  em- 
braces appliances  necessarily  employed  in  carrying  on  transportation  by  land 
and  water. 


Chicago,  etc.,  R.  Co.  v.  Fuller,  (1873)  17 
Wall.  (U.  S.)  668.  See  also  Pacific  Coast 
Steam-Ship  Co.  v.  Railroad  Com'rs,   (1883) 


18  Fed.  Rep.  11;  Sweatt  v,  Boston,  etc.,  R. 
Co.,  (1871)  3  Cliff.  (U.  S.)  339,  23  Fed.  Cas. 
No.  13,684;  The  Brig  Wilson  v.  U.  S.,  (1820) 
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1  Brock.  (U.  S.)  423,  30  Fed.  Caa.  No. 
17,846;  Harbor  Improyements,  (1890)  22 
Op.  Atty.-Gen.  647. 

Ck>mmerce  is  not  confined  to  commercial 
transactions,  but  extends  to  seamen,  ships, 
navigation,  and  the  appliances  and  facilities 
of  commerce.  Stockton  v,  Baltimore,  etc.,  IL 
Co.,  (1887)  32  Fed.  Rep.  16. 


The  absolute  power  of  Confess  to  regulate 
commerce,  being  without  limit  or  extent,  in- 
cludes the  power  to  regulate  the  use  of  all 
means  and  instrumentalities  used  in  com- 
merce, whether  on  sea,  navigable  rivers  and 
lakes,  in^  harbors  or  on  land,  irrespective  of 
whether  a  state  has  attempted  to  regulate  the 
same  matter  or  not.  Navigable  Waters, 
(1809)  22  Op.  Atty.-Gen.  601. 


Um  Powtr  of  Congress  over  Commeroe  Extends  to  All  the  Instrumentalities  of  such  com- 
merce, and  to  every  device  that  may  be  employed  to  interfere  with  the  freedom 
of  oommerce  among  the  states  and  with  foreign  nations. 


Northern  Securities  Co.  v,  U.  S.,  (1004) 
103  U.  S.  344,  holding  that  Congress  had  the 

?ower  to  enact  the  Anti-Trust  Act  of  July  2, 
800. 

"Definitions  as  to  what  constitutes  inter- 
state commerce  are  not  easily  given  so  that 
they  shall  clearly  define  the  full  meaning  of 
the  term.  We  know  from  the  cases  decided 
in  this  court  that  it  is  a  term  of  very  large 
significance.  It  comprehends,  as  it  is  said, 
intercourse  for  the  purposes  of  trade  in  any 
and  all  its  forms,  including  transportation. 


purchase,  sale,  and  exchange  of  commodities 
between  the  citizens  of  different  states,  and 
the  power  to  regulate  it  embraces  all  the  in- 
struments by  which  such  commerce  may  be 
conducted.  But  in  all  the  cases  which  have 
come  to  this  court  there  is  not  one  which  has 
denied  the  distinction  between  a  regulation 
which  directly  afl'ects  and  embarrasses  inter- 
state trade  or  commerce,  and  one  which  is 
nothing  more  than  a  charge  for  a  local 
facility  provided  for  the  transaction  of  such 
commerce."  Hopkins  v.  U.  S.,  (1808)  171 
U.  S.  607. 


2.  Commeroe  Carried  on  by  Corporations.  —  The  grant  of  power  is  general  in 
its  terms,  making  no  reference  to  the  agencies  by  which  commerce  may  be 
carried  on.  It  includes  commerce  by  whomsoever  conducted,  whether  by 
individuals  or  by  corporations. 


Gloucester  Ferry  Co.  v.  Pennsylvania, 
(1885)  114  U.  8.204. 

"  To  carry  on  interstate  oommerce  is  not  a 
franchise  or  a  privilege  granted  by  the  state ; 
it  is  a  right  which  every  citizen  of  the  United 
States  is  entitled  to  exercise  under  the  Con- 
stitution and  laws  of  the  United  States;  and 
the  accession  of  mere  corporate  facilities,  as 
a  mater  of  convenience  in  carrying  on  their 
business,  cannot  have  the  effect  of  depriving 
them  of  such  right,  unless  Congress  should 
see  fit  to  interpose  some  contrary  regulation 
on  the  subject."  Crutcher  v,  Kentucky, 
(1891)  141  U.  S.  67,  reversing  (1889)  89 
Ky.  6. 

The  power  conferred  upon  Congress  to  regu- 
late commerce  includes  as  well  commerce  car- 
ried on  by  corporations  as  commerce  carried 


on  by  individuals.    Paul  v.  Virginia,  (1868) 
8  Wall.  (U.  S.)  182. 

In  carrying  on  foreign  and  interstate  com- 
merce, corporations,  equally  with  individuals, 
are  within  the  protection  of  the  commercial 
power  of  Congress,  and  cannot  be  molested  in 
another  state  by  state  burdens  or  impedi- 
ments. Stockton  V,  Baltimore,  etc.,  R.  Co., 
(1887)  32  Fed.  Rep.  14. 

In  the  carrying  on  of  interstate  commeroe 
corporations  are  guaranteed  the  same  rights 
and  are  entitled  to  the  same  protection  as 
individuals.  The  Supreme  Court  in  Glouces- 
ter Ferry  Co.  f?.  Pennsylvania,  (1886)  114 
U.  S.  204,  expressly  held  that  it  did  not  make 
any  difference  whether  such  commeroe  is  car- 
ried on  by  individuals  or  by  corporations. 
McNaughton  Co.  V.  McGirl,  (1897)  20  Mont. 
128. 


3.  Partioular  Transactions  — a.  Tbanspobtation  of  Pebsons  and  Pbop- 
EBTY —  (1)  In  Oeneral.  —  The  transportation  of  persons  and  goods  between 
different  states  and  between  the  states  and  foreign  countries  constitutes  inter- 
state  and  foreign,  commerce. 


Philadelphia,  etc.,  Steamship  Ck>.  t;.  Penn- 
sylvania, (1887)  122  U.  S.  326.  See  also 
Baird  v.  St.  Louis,  etc.,  R.  Co.,  (1890)  41 
Fed.  Rep.  592;  Indiana  V.  Pullman  Palace 
Car  Co.,   (1883)   16  Fed.  Rep.  199;   Sweatt 


i\  Boston,  etc.,  R.  Co.,  (1871)  3  Cliff.  (U.  S.) 
339,  23  Fed.  Cas.  No.  13,684. 

Freight  carried  from  a  point  without  the 
state  to  some  point  within   the  state,  and 
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freight  carried  from  some  point  within  that 
■late  to  other  states,  is  as  much  commerce 
among  the  states  as  that  which  passes  en- 
tirely  through  a  state  from  its  point  of  origi- 
nal shipment  to  its  destination.  Fargo  v, 
Michigan,  (1887)  121  U.  S.  238. 

The  transportation  of  live  stock  from  state 
to  state  is  a  branch  of  interstate  commerce, 
and  any  specified  rule  or  regulation  in  re- 
spect of  such  transportation,  which  Congress 
may    lawfully    prescribe   or    authorize    and 


which  may  properly  be  deemed  a  regulation 
of  such  commerce,  is  paramount  tlmughout 
the  Union.  Eeid  v.  Colorado,  ( 1002)  187  U.  8. 
146,  affirming  (1002)  20  Ck)lo.  333. 

The  power  to  regulate  or  forbid  the  aate  of 
a  commodity,  after  it  has  been  brouffht  into 
the  state,  does  not  carry  with  it  the  right 
and  power  to  prevent  its  introduction  by 
transportation  from  another  state.  Bowman 
V.  Chicago,  etc.,  R.  Co.,  ( 1888)  125  U.  8.  600. 


(2)  Railroad  Crossmg  State  Line.  —  Transportation  upon  a  railroad 
passing  through  more  states  than  one^  or  from  a  point  in  one  state  to  a  point 
in  another^  constitutes  commerce  between  the  states. 

Mobile,  etc,  R.  Co.  v.  Sessions,  (1880)  28  Fed.  Rep.  604. 

(8)  Railroad  or  Vessel  Forming  Link  on  Through  Rovie.  —  Any  carriage 
of  goods  which  crosses  a  state  line  is  interstate  commerce ;  and  the  fact  that 
transportation  from  one  state  to  another  is  accomplished  in  whole  or  in  part 
through  the  agency  of  independent  and  unrelated  carriers  up  to  and  from  the 
state  line,  does  not  afiFect  the  character  of  the  transaction  in  this  respect  For, 
whenever  an  article  destined  to  a  place  without  the  state  is  shipped  or  started 
therefor,  it  becomes  the  subject  of  interstate  commerce,  and  the  carriers  em- 
ployed in  the  transportation  thereof,  although  neither  of  them  may  pass  from 
one  state  to  the  other,  are  subject,  as  instruments  of  such  commerce,  to  national 
legislation  and  control. 


Ex  p.  Koehler,   (1887)    30  Fed.  Rep.  867. 

A  link  in  a  through  line  of  road  over  which 
freight  and  passengers  are  carried  into  and 
out  of  the  state,  is  engaged  in  interstate 
commerce.  Norfolk,  etc.,  R.  Co.  r.  Pennsyl- 
vania, (1800)  136  U.  8.  114. 


A  steamer  plying  between  two  points 
within  a  state  is  engaged  in  commerce  be- 
tween the  states  so  far  as  she  is  employed 
in  transporting  goods  destined  for  other 
states.  The  Daniel  Ball,  (1870)  10  Wall. 
(U.  S.)  667. 


(4)  Route  Between  Points  Within  a  Stale  Passing  Through  Adjoining 
State.  —  The  transportation  of  goods  between  two  points  in  a  state,  when  a 
large  part  of  the  route  is  on  a  loop  outside  the  state,  is  interstate  commerce, 
and  the  action  of  the  railroad  commissioners  fixing  the  rates  for  continuous 
transportation  on  such. route  is  not  within  the  power  of  the  state. 


Hanley  v,  Kansas  City  Southern  R.  Co., 
(1003)  187  U.  S.  610.  See  also  Sternberger 
V,  Cape  Fear,  etc.,  R.  Co.,  (1888)  20  S.  Car. 
610. 

Transportation  between  two  points  in  the 
same  state  is  transportation  among  the  states 
when  the  greater  part  of  the  route  lies  be- 
yond the  boundaries  of  the  state.  State  v, 
Chicaffo,  etc.,  R.  Co.,  (1889)  40  Minn.  267, 
on  which  point  the  court  said :  **  There 
might  perhaps  be  distinguished  from  this 
case  the  case  of  a  Minnesota  carrier  engaged 
only  in  carrying  between  points  within  this 


state,  but  whose  route  incidentally  at  some 
point,  and  for  an  inconsiderable  distance, 
should  cross  the  line  of  the  state.  Whether 
or  not  the  transportation  in  such  a  case 
might  be  deemed  to  be  substantially  do- 
mestic, and  not  embracing  an  important  ele- 
ment of  foreign  transit,  we  do  not  decide. 
This  is  not  such  a  case.  This  line  within 
Wisconsin,  to  which  this  order  is  applicable, 
was  operated  not  merely  for  transportation 
l)etween  points  in  Minnesota,  but  was  doing 
the  ordinary  business  of  a  common  carrier 
within  the  state  of  Wisconsin." 


» 
The  Mere   Passage  over  the  soil  of  another  state,  in  the  carriage  of  freight 

and  passengers  between  two  points  in  one  state,  does  not  render  that  busineaa 
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foreign  which  is  domestic^  and  state  taxation  on  receipts  for  such  transporta- 
tion is  not  open  to  constitutional  objection. 

Lehigh    Valley    R.     Co.    r.     Pennsylvania,  said  that  the  above  was  the  case  of  a  tax 

(1892)   146  U.  S.  202,  affirming  Com.  v.  Le-  and  was  distinguished  expressly  from  an  at- 

high  Valley  R.  Co.,   (1889)   129  Pa.  St.  308.  tempt  by  a  state  directly  to  regulate   the 

See  Hanley  v.  Kansas  City  Southern  R.  Co.,  transportation  while  outside  its  borders. 
(1903)    187   U.  S.  621,  in  which  the  court 

(6)  Moving  Goods  from  Platform  to  Freight  Warehouse.  —  Moving  goods 
shipped  from  a  point  without  the  state,  from  a  platform  at  the  depot  to  the 
freight  warehouse,  is  a  part  of  interstate  commerce  transportation. 

Rhodes  v.  Iowa,  (1898)   170  U.  S.  426,  reversing  (1894)  90  Iowa  496. 

(6)  Rule  for  Vessel  Discharging  Passengers.  —  A  law  or  rule  emanating 
from  any  lawful  authority  which  prescribes  terms  or  conditions  on  which  alone 
a  vessel  can  discharge  its  passengers  is  a  regulation  of  commerce,  and  in  the 
case  of  vessels  and  passengers  coming  from  foreign  ports  is  a  regulation  of 
commerce  with  foreign  nations. 

Henderson  v.  New  York,  (1875)  92  U.  S.  270. 

(7)  Accommodations  for  Passengers  of  Different  Races.  —  Whether  inter- 
state passengers  of  one  race  should,  in  any  portion  of  their  journey,  be  com- 
pelled to  share  their  cabin  accommodations  with  passengers  of  another  race, 
is  a  question  of  interstate  commerce  and  to  be  determined  by  Congress  alone. 

Louisville,  etc.,  R.  Co.  r.  Mississippi,  (1890)  133  U.  S.  690,  affimiing  (1889)  66  Miss.  662. 

(8)  Classification  of  Cotton  en  Route.  —  A  cotton  buyer,  engaged  in  buy- 
ing cotton  at  difiFerent  points  in  a  state  for  export,  collected  it  at  a  central 
point  on  the  lines  of  the  several  shipments  for  classification  and  grading.  Such 
concentration  and  classification,  with  the  mere  shifting  of  bales  from  one  bill 
of  lading  to  another,  it  was  held,  did  not  transform  the  foreign  shipments  into 
local  ones. 

State  V.  San  Antonio,  etc.,  R.  Co.,  (1903)  32  Tex.  Civ.  App.  68. 

(9)  Local  Bills  of  Lading  Changed  en  Route  for  Foreign  Bills.  —  Cotton 

was  purchased  for  export  by  a  firm  running  a  compress  at  Palestine,  Tex., 

who  for  that  reason  wanted  the  cotton  compressed  at  that  place.     They  first 

requested  the  St  Louis  Southwestern  Eailway  Company  to  give  them  foreign 

bills  of  lading  to  several  named  ports,  with  the  direction  that  said  cotton 

was  to  be  compressed  at  Palestine.     This  was  refused,  and  they  then  directed 

the  railway  company  to  give  them  bills  of  lading  for  said  cotton  from  Gilmer, 

Tex.,  to  Galveston,  Tex.,  with  the  notation  in  the  bills  that  the  cotton  was  to 

go  through  "  flat,"  which  was  accordingly  done.     The  shippers  at  once  began 

negotiations  with  the  defendant  railway  company,  a  connecting  line,  the  result 

of  which  was  that  when  the  cotton  reached  Tyler,  Tex.,  and  was  delivered  to 

the  defendant,  the  original  bills  of  lading  were  surrendered  and  foreign  bills 

issued  for  the  shipment  to  the  various  foreign  destinations.     The  cotton  was 
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then  carried  to  Palestine,  passing  the  compress  at  Jacksonville,  and  was  stopped 
and  compressed  at  Palestine,  defendant  paying  the  compress  charges.  It  was 
then  carried  in  continuous  course  of  shipment  to  Galveston,  and  thence  to  thp 
several  foreign  destinations.  It  was  held  that  this  was  an  interstate  shipment, 
and  that  the  cotton  was  not  subject  to  state  regulations  regarding  compressing 
cotton. 

State  r.  International,  etc.,  R.  Co.,  (1003)  America,  (1896)  ^9  Tex.  1;  State  v.  Gulf, 
31  Tex.  Civ.  App.  219.  See  also  Houston  etc.,  R.  Co.,  (Tex.  Civ.  App.  1898)  44  S.  W. 
Direct  Nav.  Go.  r.  Insurance  Co.  of  North       Rep.  642. 

(10)  Shipment  to  Forwarding  Agents  Within  the  State.  —  The  shipment 
of  oranges  to  forwarding  agents  at  points  within  the  same  state,  where  the 
goods  were  not  unloaded,  bulk  was  not  broken,  nor  the  cars  delayed  to  any 
extent,  but  the  cars  were  at  once  transferred  to  other  carriers,  to  be  forwarded 
to  their  ultimate  destination  outside  the  state,  constituted  interstate  commerce^ 
and  was  not  under  the  control  of  a  state  railway  commission. 

Cutting  V.  Florida  R.,  etc.,  Co.,  (1891)  46  Fed.  Rep.  641. 

(11)  Commumcaiions  Between  Servants  of  a  Railroad  Compaaiy,  —  Com- 
munication of  information  possessed  by  servants  of  a  railroad  company  at  one 
point  on  the  line  of  the  road  to  those  at  another  point  on  the  line  cannot  in 
itself  be  termed  commerce  in  the  strict  sense  of  the  word. 

State  V,  Indiana,  etc.,  R.  Co.,  (1892)   133  Ind.  83. 

(12)  Prohibiting  Transportation  of  Paa*tictUar  Articles.  —  The  Act  of 
Congress  of  February  8,  1897,  making  it  "  unlawful  for  any  person  to  deposit 
with  any  express  company  or  other  common  carrier,  for  carriage  from  one 
state  or  territory  of  the  United  States  or  the  District  of  Columbia  to  any 
other  state  or  territory  of  the  United  States  or  the  District  of  Columbia,  *  *  * 
any  article  or  thing  designed  or  intended  for  the  prevention  of  conception,*' 
is  not  legislation  upon  a  matter  over  which  the  states  have  exclusive  jurisdiction. 

U.  S.  17.  Popper,  (1899)  98  Fed.  Rep.  423. 

6.  Communication  by  Telegraph  and  Telephone  —  (1)  In  General.  — 
Communication  by  telegraph  is  commerce,  as  well  as  in  the  nature  of  postal 
service,  and  if  carried  on  between  diflFerent  states,  it  is  commerce  among  the 
several  states,  and  directly  within  the  power  of  regulation  conferred  upon  Con- 
gress, and  free  from  the  control  of  state  regulations,  except  such  as  are  strictly 
of  a  police  character. 

Leloup  V.  Mobile,    (1888)    127  U.  S.  646,  Western  Union   Tel.  €o.  v.   Alabama   State 

reversing  (1884)  76  Ala.  402.  Board  of  Assessment,  (1889)   132  U.  S.  473; 

Western  Union  Tel.  Co.  v.  Pendleton,  ( 1887 ) 

Telegraph   lines,  when  extending  through  122  U.  S.  356,  reversing   (1883)   95  Ind.  12; 

different  states,  are  instruments  of  commerce,  Pcnsacola  Tel.  Co.  v.  Western  Union  Tel.  Co., 

and   the   messages   passing   over   such   lines  (1877)   96  U.  S.  9;  Reed  v.  Weetern  Union 

from  one  state  to  another  constitute  a  portion  Tel.  Co..   (1894)  56  Mo.  App.  173;  Western 

of  commerce  itself.    Western  Union  Tel.  Co.  Union  Tel.   CJo.  v.   Atlantic,   etc.,   Tel.   Co., 

V,  James,    (1896)    162  U.  S.  664.     See  also  (1869)  6  Nev.  102. 

881  Volume  VIII. 


CONSTITUTION.  Art.  L,  im.  t. 

A  T^Uv^Mt  If  M  iBftnuMAt  «r  oamaMTM,  and  penou  and  oorporationa  engaged 
in  the  general  telephone  business  are  conunon  carriers  of  news. 

'Central    Union   Telephone   Co.   v.    State,      8.  W.  Rep.  600;  Matter  of  Pennsylvania  Tele- 
(1888)  118  Ind.  207.    See  also  Muskogee  Nat.       phone,  Co.,  (1891)  48  N.  J.  £q.  91. 
Telephone  Co.  v.  Hall,  (Indian  Ter.  1901)  64 

(2)  Messages  Between  Points  of  the  Same  State  Transmitted  Through 
Adjoining  States.  —  Telegraph  messages  transmitted  from  and  to  points  in 
the  state,  although  traversing  another  state  in  the  route,  do  not  constitute 
interstate  commerce,  and  are  subject  to  a  traffic  regulation  of  the  state  com- 
missioner. 

Railroad  Com'rs  v.  Western  Union  Tel.  character,  in  that  respect,  is  not  altered  by  the 
Co.,  (1893)  118  N.  Car.  213.  circumstance  that  the  line  passes  in  part  over 

Where  the  iniUal  and  terminal  points  are      t^'^Xf'l  2!  ti^'ftV  ****'''    ^1'  "  *l*i??il^ 

JSi^s^itJ^  rr%£^^re%"V^^^^^  ^X'^oll^^  in  \t hTt&^^^ 

Py?^n*d11m^^^^^  llTiZZ]      ^nion  Tel.  Co.  ..  Reynolds,  (1902)   100  Va. 

the  message  is  a  domestic  message,  and  its 

c.  Loading,  Unloading,  and  Storing  Grain.  —  A  corporation  organized 
under  a  general  railway  law  of  Kew  York  owns  a  piece  of  land  of  the  width  of 
about  sixteen  hundred  and  fifty  feet,  fronting  on  the  Niagara  river  in  the  city 
of  Buffalo,  upon  which  it  has  a  grain  elevator  and  freight  warehouse  and  several 
lines  of  railroad  tracks.  These  tracks  are  used  to  afford  facilities  for  access 
to  its  elevator  and  warehouse  by  cars  owned  by  other  companies,  and  for  loading 
and  unloading  such  cars.  It  owns  no  engines,  cars,  or  boats.  The  entire 
business  is  transacted  in  Buffalo  and  consists  in  loading  and  unloading  and 
storing  grain  and  other  freights  which,  on  the  one  hand,  come  from  places 
outside  of  the  state  and  are  destined  for  points  in  the  state  or  elsewhere ;  and, 
on  the  other,  which  come  from  points  in  the  state  and  are  destined  to  places  in 
other  states.  It  handles  no  local  freights  whatever.  It  was  held  that  the 
business  of  the  corporation  is  of  an  interstate  character,  within  the  meaning 
of  the  statute  imposing  a  franchise  tax  upon  the  gross  earnings  of  domestic 
corporations,  which  declared  that  they  shall  in  no  event  include  ^^  earnings 
derived  from  business  which  is  of  an  interstate  character." 

Ptople  V.  Miller,  (1904)  17S  N.  Y.  196,  reversing  (1903)  84  N.  Y.  App.  Div.  174. 

d.  Handling  and  Slaughtering  Animals. — When  cattle  are  sent  for  sale 
from  a  place  in  one  state,  with  the  expectation  that  they  will  end  their  transit, 
after  purchase,  in  another,  and  when  in  effect  they  do  so,  with  only  the  interrup- 
tion necessary  to  find  a  purchaser  at  the  stock  yards,  and  when  this  is  a  typical, 
constantly  recurring  course,  the  current  thus  existing  is  a  current  of  commerce 
among  the  states,  and  the  purchase  of  the  cattle  is  a  part  and  incident  of  such 
commerce. 

Swift  f.  U.  8.,  (1906)  196  U.  S.  398,  modi-  portation  of  dressed  meat  for  hnmaii  food 
tying  and  o^rming  (1908)  122  Fed.  Rep.  have  become  important  items  of  interstate 
629.  commerce.    Swift  v.  Sutphin,  (1889)  39  Fed. 

The  tlauglitmrixig  of  animals  and  the  trans-         ^^'       * 
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Th!t  XaasM  oity  LiT«-ttook  Bxebuig*  is  carried  on  and  conducted  by  a  board  of 
directors  at  the  Kansas  City  stock  yards,  which  are  situated  partly  in  Kansas 
City  in  the  state  of  Missouri,  and  partly  in  Kansas  City  in  the  state  of  Kansas, 
the  building  owned  by  the  stock-yards  company  being  located  one-half  within 
the  state  of  Missouri  and  the  other  half  in  the  state  of  Kansas ;  and  half  of 
the  members  of  the  exchange  have  offices  and  transact  business  in  the  stock 
yards  and  in  that  part  of  the  building  which  is  within  the  state  of  Kansas, 
and  the  other  half  in  that  part  of  the  building  which  is  in  the  state  of  Missouri ; 
substantially  all  the  business  transacted  in  the  matter  of  receiving,  buying, 
selling,  and  handling  their  live  stock  at  Kansas  City  is  carried  on  by  the 
members  of  the  exchange  as  commission  merchants,  and  large  numbers  of 
the  live  stock  are  shipped  from  other  states ;  when  this  stock  is  received  at  the 
stock  yards  it  is  sold  by  the  members  of  the  exchange  to  the  various  packing 
houses  situated  at  Kansas  City,  Mo.,  and  Kansas  City,  Kans.,  and  it  is  also 
sold  for  shipment  to  the  various  other  markets,  particularly  Chicago,  St. 
Ix)uis,  and  New  York.  It  was  held  that  the  business  thus  conducted  is  not 
interstate  commerce. 


Hoi)kiii8  V,  U.  S.,  (1898)  171  U.  S.  578, 
wherein  the  court  said  that  interstate  com- 
merce comprehends  intercourse  for  the  pur- 
poses of  trade  in  any  and  all  its  forms,  in- 
cluding transportation,  purchase,  sale,  and 
exchange  of  commodities  between  citizens  of 
different  states,  and  the  power  to  regulate  it 
embraces  all  the  instruments  by  which  such 
commerce  may  be  conducted.  There  is  a  dis- 
tinction between  a  regulation  which  directly 
affects  and  embarrasses  interstate  trade  or 
commerce,  and  one  which  is  nothing  more 
than  a  charge  for  a  local  facility  provided 
for  the  transaction  of  such  commerce.    Re- 


verging  (1807)  82  Fed.  Rep.  529.    See  Ander- 
son V,  U.  S.,  (1898)  171  U.  8.  804. 

Stock  yards  extending  into  two  states.-— 
A  shipment  of  cattle  to  Kansas  City,  Mo., 
from  a  point  in  the  same  state  is  not  in- 
terstate commerce,  though  the  stock  yards 
where  the  cattle  are  unloaded  extend  into 
both  the  states  of  Missouri  and  ELansas,  and 
though  the  actual  point  of  unloading  is  in 
Kansas  and  the  assignment  is  to  conmiission 
merchants  whose  place  of  business  is  across 
the  state  line  in  Kansas.  Scammon  v,  Kan- 
sas City,  etc.,  R.  Co.,  (1890)  41  Mo.  App. 
194. 


e.  IwsuBANCBL  —  Insurance  is  not  commerce  between  the  states. 


New  York  L.  Ins.  Co.  v.  Cravens,  (1900) 
178  U.  8.  401,  affirming  ( 1899 )  148  Mo.  683. 
See  also  Philadelphia  F.  Assoc,  v.  New  York, 
(1886)  119  U.  8.  110;  McClain  v.  Provident 
Sav.  L.  Assur.  Soc.,  (C.  C.  A.  1901)  110  Fed. 
Rep.  80;  State  v,  Phipps,  (1893)  50  Kan. 
609;  Fisher  v.  Traders  Mut.  L.  Ins.  Co., 
(1904)  136  N.  Car.  217;  Insurance  Co.  of 
North  America  v.  Com.,  (1878)  87  Pa.  St. 
173. 

Issuing  a  policy  of  insurance  is  not  a  trans- 
action of  commerce.  Policy  contracts  are  not 
articles  of  commerce  in  any  proper  meaning 
of  the  word.  A  state  statute  providing  that 
no  insurance  company  not  incorporated  under 


the  laws  of  the  state  should  carry  on  its 
business  within  the  state  without  complying 
with  prescribed  conditions,  is  valid.  Paul  v. 
Virginia,  (1868)  8  Wall.  (U.  8.)  168.  See 
also  Liverpool  Ins.  Co.  v,  Massachusetts, 
(1870)  10  Wall.  (U.  8.)  573,  as  to  an 
English  association  which  has  the  attributes 
of  an  American  corporation. 

The  issuing  of  an  insurance  policy  is  not  a 
transaction  of  commerce  within  the  meaning 
of  this  clause,  even  though  the  parties  be 
domiciled  in  different  states.  Berry  t?.  Mobile 
L.  Ins.  Co.,  (1878)  1  Tex.  L.  J.  157,  3  Fed. 
Cas.  No.  1,358. 


/.  Manufacttire  and  Sate  of  Gk)ODS  —  (1)  In  General  —  KtavfMtws  «f 
eeods.  —  The  matter  upon  the  authority  of  the  states  to  control  domestic  manu- 
facture will  he  found  in  other  parts  of  this  worL 

See  infraf  IX.  2.  a.  ( 1 )  Potoer  of  States  —  State  and  Municipal  Legislation  Affecting 
Ocwmerce  —  Mamifaoture,  Sale,  and  Delvoery  of  Ooodc  —  In  Oeneral,  p.  497. 
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A  OoatrMt  Enured  lato  for  tbo  SroetlM  of  a  Tketorj  to  be  supervised  and  operated 
by  the  officers  of  a  foreign  corporation  is  not  a  transaction  of  interstate  com- 
merce in  the  constitutional  sense  because  of  the  fact  that  the  products  of  the 
factory  are  largely  sold  and  shipped  to  other  localities. 

Diamond  Glue  Go.  r.  U.  8.  Glue  Go.,  (1900)  103  Fed.  Rep.  838,  affirmed  (1903)  187 
U.  S.  611. 

FnnLishing  and  A^jniting  Mmiag  Maohtwery.  —  A  foreign  corporation  engaged  in 
furnishing  milling  machinery  and  adjusting  it  in  position  in  the  mill,  is  engaged 
in  an  act  of  interstate  commerce,  and  need  not  comply  with  state  laws  requiring 
foreign  corporations,  before  doing  business  in  the  state,  to  register  their 
charters. 

Milan  MiUing,  etc.,  Go.  v,  Gorten,  (1894)  93  Tenn.  590.  See  also  Davis,  etc.,  Bldg.,  etc.» 
Go.  17.  Gaigle,  (Tenn.  Gh.  1899)  53  S.  W.  Rep.  240. 

The  SoUdtationorOlTixigofOrdon  upon  a  dealer  outside  of  the  state  is  interstate 
commerce. 

Ea  p.  Loeb,  (1896)  72  Fed.  Rep.  659. 

(2)  Sale  of  Goods  m  Another  StoiU  —  (a)  In  Oonoral.  —  Where  the  contract  is 
for  the  sale  of  the  article  and  for  its  delivery  in  another  state,  the  transaction 
is  one  of  interstate  commerce  although  the  vendor  may  have  also  agreed  to 
manufacture  it  in  order  to  fulfil  his  contract  of  sale. 


Addyston  Pipe,  etc..  Go.  f.  U.  S.,  (1899) 
175  U.  8.  246,  in  which  case  the  court  said: 
"  It  is  almost  needless  to  add  that  we  do  not 
hold  that  every  private  enterprise  which 
may  be  carried  on  chiefly  or  in  part  by  means 
of  interstate  shipments  is  therefore  to  be 
regarded  as  so  related  to  interstate  com- 
merce as  to  come  within  the  regulating  power 
of  Congress.  Such  enterprises  may  be  of 
the  same  nature  as  the  manufacturing  of  re- 
fined sugar  in  the  Knight  case   (156  U.  S. 


1)  — that  is,  the  parties  may  be  engaged  as 
manufacturers  of  a  commodity  which  they 
thereafter  intend  at  some  time  to  sell,  and 
possibly  to  sell  in  another  state;  but  such 
sale  we  have  already  held  is  an  incident  to 
and  not  the  direct  result  of  the  manufacture, 
and  so  is  not  a  regulation  of,  or  an  illegal 
interference  with,  interstate  commerce." 
Modifying  (C.  G.  A.  1898)  85  Fed.  Rep.  271. 
See  also  Pegues  v.  Ray,  (1898)  60  La.  Ann. 
574. 


A  Bale  by  a  Foreign  Corporation,  of  goods  manufactured  in  Indiana  and  shipped 
into  Texas  after  they  were  sold,  is  a  transaction  of  interstate  commerce,  and 
the  foreign  corporation  need  not  obtain  a  permit  to  do  business  in  the  state. 

G.  B.  Gones,  etc.,  Mfg.  O}.  v,  Rosenbaum, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  333. 
See  also  Lewis  v.  W.  R.  Irby  Gigar,  etc..  Go., 
(Tex.  Civ.  App.  1898)   46  S.  W.  Rep.  476. 


Sales  made  by  a  corporation  organized  and 
doing  business  in  one  state  to  a  corporation 
organized  and  doing  business  in  another 
state,  some  of  which  sales  were  made  by  a 
drummer  or  commercial  agent,  and  the  other 
sales  were  made  by  mail  passing  between  the 
parties  in  the  respective  states,  were  held  to 
constitute  interstate  commerce.  Haldy  v, 
Tomoor-Haldy  Co.,  (1896)  4  Ohio  Dec.  118. 

A  contract  for  the  purchase  of  goods,  made 
between  a  citizen  of  Alabama  and  a  Missouri 
corporation,  whether  made  in  Alabama  or 
Missouri,  is  within  the  congressional  power 
to  regulate  interstate  commerce,  and  a  cor- 
poration may  maintain  a  suit  on  the  contract 
in  Alabama  without  alleging  or  showing  com- 


pliance with  the  state  constitutional  and 
statutory  provisions  as  to  having  a  resident 
agent  and  a  known  place  of  business.  Ware 
V,  Hamilton  Brown  Shoe  Co.,  (1890)  92  Ala. 
146.  See  also  Nelms  v.  Edinburg  American 
Land  Mortg.  Co.,   (1890)   92  Ala.  167. 

A  sale  of  brick  in  one  state  for  delivery  in 
another,  or  the  filling  of  an  order  for  such  a 
sale,  is  an  act  of  interstate  commerce  which 
is  not  affected  by  state  laws  which  require 
foreign  cH)rporations  to  have  a  place  of  busi- 
ness and  an  agent  as  a  condition  precedent 
te  their  capacity  to  do  business  in  the  state. 
Gook  V,  Rome  Brick  Go.,  (1893)  98  Ala.  413. 

Books  and  abstract  forms  are  articles  of 
commerce,  and  a  sale  of  them  whilst  situated 
in  one  state,  followed  by  delivery  in  another,  ia 
a  transaction  of  interstate  commerce  subject 
to  the  regulation  of  Congress.  Culberson  V. 
American  Trust,  ete.,  Ck).,  ( 1894)  107  Ala.  457. 
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(b)  Ordtr^Tttofraj^.  — ^A  shipment  of  goods  to  another  state  upon  an  order 
bj  telegraph  is  interstate  commerce. 

H.  Zuberbier  Co.  v.  Harris,  (Tex.  Civ.  App.  1806)  35  S.  W.  Rep.  403. 

(o)  Odpnoati  on  Commliiioii.  —  A  North  Carolina  corporation  manufactured 
and  shipped  carriages  to  Texas  to  be  sold  by  commission  merchants  on  com- 
mission. The  transaction,  as  between  the  North  Carolina  corporation  and  the 
consignees,  belonged  to  interstate  commerce,  and  the  corporation  could  not  be 
required  to  comply  with  a  Texas  statute  requiring  a  foreign  corporation  to  file 
with  the  secretary  of  state  a  duly  certified  copy  of  its  articles  of  incorporation 
as  a  condition  to  obtaining  permission  to  transact  business  in  the  state.  The 
selling  of  the  manufactured  articles,  which  was  to  be  done  by  the  commission 
merchants,  was  not  a  business  done  or  carried  on  by  the  corporation. 

Allen  V,  l^son- Jones  Buggy  Co.,  (1897)  91  Tex.  22.  See  also  Lasater  v.  Puroell  Mill, 
etc.,  Co.,  ( 1899)  22  Tex.  Civ.  App.  36. 

(d)  Shipmont  0. 0.  D.  —  A  shipment  of  merchandise  C.  O.  D.  from  one  state 
into  another  constitutes  interstate  commerce,  as  the  right  of  parties  to  make  a 
contract  in  another  state  than  that  of  the  residence  of  the  purchaser,  for  the 
sale  and  purchase  of  merchandise,  and  in  doing  so  to  fix  by  agreement  the  time 
when,  and  the  condition  on  which,  the  completed  title  should  pass,  is  beyond 
question. 

American  Express  Co.  f.  Iowa,  (1906)  196  liquors  in  Illinois,  accepted  an  order  for  the 

U.  S.   143,  reversing   (1902)    118  Iowa  447.  sale  of  liquors  in  Iowa,  which  order  was  sent 

See  also  Adams  Express  Co.  v.  Iowa,  (1905)  to  his   principal  in   Illinois,   subject  to  the 

196  U.  S.  147,  reversing  (Iowa  1903)   96  N.  latter's    acceptance    or    rejection,    and    the 

W.  Rep.  1129.  liquor  was  shipped  by  express  C.  O.  D.  from 

the  principal   to  the  buyer,   the  trnnsaction 

Wliere  a  traTeling  salesman,  whose  prin-  constituted    inter^it^^te    commerce.      State   v. 

eipal  was  engaged  in  the  sale  of  intoxicating  Hanaphy,  (1902)   117  Iowa  16. 

(•)  Conditional  Bale.  —  A  contract  with  the  agent  of  a  wholesale  liquor  dealer 
doing  business  in  another  state  was  that  the  dealer  should  send  to  the  intending 
purchaser  five  barrels  of  whiskey  and  one  barrel  of  port  wine  in  original  pack- 
ages, the  purchaser  to  have  ten  days  after  receiving  the  goods  in  which  to  return 
them  if  they  were  not  satisfactory.  It  was  held  that  the  sale  was  made  in 
the  state  to  which  the  liquors  were  shipped,  as  the  sale  was  conditional  and 
not  complete  until  after  the  purchaser  had  an  opportunity  to  make  his  election ; 
that  the  contract  was  not  a  sale  of  liquors  in  original  packages,  as  it  was 
executory  and  incomplete  until  the  goods  were  received,  unsealed,  and  sampled ; 
and  that  the  transaction  was  not  one  of  interstate  commerce. 

Wasserboehr  v.  Boulier,  (1892)  84  Me.  166. 

(f)  SoUvory  bj  Agont  Aflor  Breaking  Bulk.  —  A  person  who  takes  orders  from 

samples  for  goods  which  he  engages  to  deliver,  and  which  are  to  be  shipped  into 

the  state  from  another  state,  is  not  engaged  in  interstate  commerce  when  such 

orders  are  not  transmitted  to  such  other  state,  or  filled  there,  but  are  filled 
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from  goods  not  in  the  original  packages  of  importation,  but  from  goods  sent 
to  him  in  bulk,  C.  O.  D.,  from  such  other  state. 

In  re  Pringle,  (1903)  67  Kan.  364.     See  alao  Com.  v.  Rearick,  (1904)  26  Pa.  Super.  Ct 
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(3)  Sale  of  Ooods  After  Arrival  in  Stale  —  (a)  la  GoBtral.  —  A  shipment  of 
goods  into  a  state  by  the  car  load,  consigned  to  the  shipper's  own  order,  and, 
after  arrival,  sold  and  disposed  of  in  parcels  to  many  different  persons,  is  not 
a  transaction  of  interstate  con;imerce. 


Western  Paper  Bag  Go.  r.  Johnson,  (Tex. 
Civ.  App.  1896)  38  S.  W.  Rep.  364. 

Where  property,  prior  to  its  sale,  has  been 
transported  to  one  state  from  another  and 
becomes  subject  to  the  jurisdiction  thereof, 
a  contract  concerning  the  same  does  not  look 
to  interstate  transportation  for  its  consum- 
mation, and  it  is  subject  to  state  regulation 
and  control.  In  re  Kinyon,  (Idaho  1904)  76 
Pac.  Rep.  268. 

Goods  supplied  from  warehouse  within  the 
state.  —  The  interstate-commerce  clause  of 
the  Federal  Constitution  has  no  application 
to  sales  of  goods  in  this  state,  when  it  ap- 
pears that  the  same  had  been  manufactured 


in  another  state,  shipped  in  quantities  to  an 
agent  of  the  manufacturer  residing  in 
Georgia,  by  him  deposited  in  a  warehouse, 
and  from  thence  delivered  on  retail  orders 
obtained  by  a  traveling  agent  of  the  manu- 
facturer. Duncan  v.  State,  (1898)  105  Ga. 
467.  See  also  Kehrer  v.  Stewart,  (1903) 
117  Ga.  969. 

One  who  solicits  orders  from  house  to 
house,  and  fills  the  orders  from  goods  sent 
to  him  from  a  warehouse  maintained  within 
the  state  by  a  foreign  corporation,  is  not 
engaged  in  interstate  oommeroe.  Muskegm 
V,  Zeeryp,  (1903)  134  Mich.  181. 


(b'i  Salei  in  Original  Faokaget.  —  The  sale  of  an  article  imported  from  another 
state  is  a  part  of  interstate  commerce,  and  may  not  be  prohibited  or  burdened 
by  the  legslatures  of  the  states. 


In  re  Ware,  (1892)  53  Fed.  Rep.  783. 

A  sale  by  an  asent  of  a  foreign  corporation, 
of  a  piano  storea  in  the  state  at  the  time  of 
the  sale,  was  held  to  be  an  interstate  trans- 


action, relieving  the  company  of  the  necessity 
of  obtaining  a  permit  to  transact  business  in 
the  state.  Shaw  Piano  Co.  v.  Ford,  (1\bx. 
Civ.  App.  1897)  41  S.  W.  Eep.  198. 


(4)  Execution  of  Bond  of  Canvasser,  —  The  execution  of  a  bond  to  a 
corporation  by  a  canvasser  for  the  sale  of  its  goods,  conditioned  that  the  can- 
vasser would  pay  any  indebtedness  to  the  company  which  might  thereafter 
arise  out  of  the  purchase  or  sale  of  sewing  machines  or  otherwise,  under  a 
contract  of  the  same  date,  wherein  the  company  agreed  to  sell  their  machines 
to  the  canvasser  at  stipulated  prices,  on  credit,  is  a  transaction  of  interstate 
commerce,  and  the  fact  that  the  corporation  is  a  nonresident  of  the  state  and 
had  failed  to  comply  with  a  state  statute  requiring  a  nonresident  corporation 
to  file  a  certificate  in  the  office  of  the  secretary  of  state,  designating  an  agent 
upon  whom  process  could  be  served,  and  its  principal  place  of  business  in  the 
state,  does  not  invalidate  the  bond. 

Gunn  V,  White  Sewing  Mach.  Co.,  ( 1892)  57  Ark.  24. 

(5)  Sales  Through  Agents.  —  An  importer  has  a  right  to  sell  goods  in 
original  packages,  not  only  personally  but  also  by  an  agent. 

Schollenberger  v.  Pennsylvania,  ( 1898)  171 
U.  S.  24,  reversing  (1893)  156  Pa.  St.  201. 
But  see  Com.  r.  Paul,  (1892)  148  Pa.  St.  659. 


The  sale,  through  an  agency  in  a  state,  of 
goods  manufactured  in  a  foreign  country  con- 


stitutes foreipfn  commerce,  or  commerce  be- 
tween a  foreign  country  and  the  United 
States,  and  when  the  manufacturer  is  a  cor- 
poration a  state  statute  requiring  corpora- 
tions to  obtain  a  permit  to  do  business  in 
the  state  cannot  be  applied  to  it,  aa  it  would 
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be  a  regulation  of  foreign  commerce.    Wagner 
17.  Meakin,  (C.  C.  A.  1899)  92  Fed.  Rep.  83. 

Sales  by  saleaman  as  principal.  —  Where  a 
salesman  makes  sales  of  goods  as  principal 


and  not  as  agent  for  a  nonresident  principal, 
the  transaction  is  not  one  of  interstate  com- 
merce. Kimmell  v.  State,  (1900)  104  Tenn. 
187;  Croy  f?.  Obion  County,  (1900)  104  Tenn. 
526. 


Betw—n  XaBofMurinf  Oompaniss  and  Oltiaens  «f  Other  BUtss.  —  Transactions  between 
manufacturing  companies  in  one  state,  through  agents^  with  citizens  of  another, 
constitute  a  large  part  of  interstate  commerce. 


CaldweH  v.  North  Carolina,  (1903)  187  U. 
S.  632,  reveraing  (1900)   127  N.  Car.  521. 

One  who,  as  the  agent  of  a  principal  re- 
siding in  another  state,  takes  orders  on  such 
principal  for  the  purchase  of  goods  held  in 
such  other  state,  and  who,  when  the  goods 


are  shipped  by  his  principal  to  him,  receives 
them  and  delivers  them  in  the  original  pack- 
ages to  the  customers  from  whom  he  ob- 
tained the  orders,  and  upon  delivery  receives 
from  them  the  price  of  the  goods,  is  engaged 
in  interstate  commerce.  Kehrer  v,  Stewart, 
(1903)   117  Ga.  969. 


g.  SuNDBY  Transactions — (1)  Press-dispatch  Business. — ^Press-dis- 
patch  business  is  not  commerce. 

Associated  Press  v.  Com.,  (Ky.  1901)  60  8.  W.  Rep.  296. 

(2)  Loan  of  Money,  —  A  loan  of  money  by  a  foreign  corporation  to  a 
citizen  of  Alabama  is  not  a  matter  of  interstate  commerce,  but  is  subject  to 
the  restrictions  imposed  on  foreign  corporations  by  the  laws  of  Alabama. 

Nelms  17.  Edinburg  American  Land  Mortg.  Co.,  (1890)  92  Ala.  157. 

(3)  Retailing  Liquors  on  Boat  While  at  Landing.  —  The  retailing  of 
liquors  on  a  steamboat  while  at  its  landing,  though  the  boat  is  engaged  in 
interstate  commerce,  is  not  itself  interstate  commerce. 

Foppiano  v.  Speed,  (Tenn.  1904)  82  8.  W.  Rep.  222.  See  also  Harrell  v.  Speed,  (Tenn. 
1904)  81  S.  W.  Rep.  840. 

m  BzcLirBiTSVSSS  OF  FowSB  —  1.  When  Power  of  Congress  SxelmiTe  — 
a.  In  General.  —  Congress  alone  has  the  power  to  occupy,  by  legislation,  the 
whole  field  of  interstate  commerce. 


Lottery  Case,  (1903)  188  U.  S.  358. 

In  the  complex  system  of  polity  which 
exists  in  this  country  the  powers  of  the  gov- 
ernment may  be  divided  into  four  classes: 
Those  which  belong  exclusively  to  the  states ; 
those  which  belong  exclusively  to  the  na- 
tional   government;    those    which    may    be 


exercised  concurrently  and  independently  by 
both;  and  those  which  may  be  exercised  by 
the  states,  but  only  until  Congress  shall  see 
fit  to  act  u]K>n  the  subject.  The  authority  of 
the  state  then  retires  and  lies  in  abeyance 
until  the  occasion  for  its  exercise  shall  recur. 
Chicago,  etc.,  R.  Co.  v.  Fuller,  (1873)  17 
Wall.  (U.  8.)  568. 


Dependent  on  Vatnrs  of  the  Oass.  —  Whether  the  power  in  any  given  case  is  vested 
exclusively  in  the  general  government,  depends  upon  the  nature  of  the  subject 
to  be  regulated. 

Oilman  v,  Philadelphia,  (1865)  3  Wall.  (U.  S.)  727. 

It  Is  OnlylHrset  Interfereness  with  the  freedom  of  interstate  commerce  that  bring 
a  case  within  the  exclusive  domain  of  federal  legislation. 


Field  V,  Barber  Asphalt  Paving  Co.,  (1904) 
194  U.  S.  623. 

State  legislation  which  seeks  to  im]K>se  a 
direct  burden  upon  interstate  commerce,  or 


to  interfere  directly  with  its  freedom,  en- 
croaches upon  the  exclusive  power  of  Con- 
gress. Hall  V,  De  Cuir,  ( 1877 )  96  U.  S.  488, 
reversing  Decuir  v.  Benson,  (1875)  27  La. 
Ann.  1. 
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6.  National  Subjects  Requiring  Uniform  Regulations.  —  The  power 
to  regulate  commerce  among  the  several  states  was  granted  to  Congress  in  terms 
as  absolute  as  is  the  power  to  regulate  commerce  with  foreign  nations.  If  not 
in  all  respects  an  exclusive  power ;  if,  in  the  absence  of  congressional  action,  the 
states  may  continue  to  regulate  matters  of  lofcal  interest  only  incidentally 
affecting  foreign  and  interstate  commerce,  such  as  pilots,  wharves,  harbors, 
roads,  bridges,  tolls,  freights,  etc.,  still  the  power  of  Congress  is  exclusive 
wherever  the  matter  is  national  in  its  character  or  admits  of  one  uniform 
system  or  plan  of  regulation,  and  is  certainly  so  far  exclusive  that  no  state 
has  power  to  make  any  law  or  regulation  which  will  affect  the  free  and  unre- 
strained intercourse  aiid  trade  between  the  states,  as  Congress  has  left  it,  or 
which  will  impose  any  discriminating  burden  or  tax  upon  the  citizens  or 
products  of  other  states  coming  or  brought  within  its  jurisdiction. 

Pittsburg,  etc.,  Coal  Co.  i;.  Bates,  (1896) 
166  U.  S.  687.  See  also  Pittsburg,  etc.,  Coal 
Co.  v.  Louisiana,  (1896)  166  U.  S.  897;  Rob- 
bins  V.  Shelby  County  Taxing  Dist.,  (1887) 
120  U.  S.  493,  reversing  (1884)  13  Lea 
(Tenn.)  303;  Cardwell  v,  American  Bridge 
Co.,  (1885)  113  U.  S.  210,  affirming  (1884) 
19  Fed.  Rep.  662;  Pacific  Coast  Steam-Ship 
Co.  V,  Railroad  Corners,  (1883)  18  Fed.  Rep. 
11;  State  v.  Th6  Steamship  Constitution, 
(1872)  42  Cal.  689;  Stockton  r.  PoweU, 
(1892)  29  Fla.  1. 

The  power  to  regulate  commerce  embraces 
a  vast  field,  containing  not  only  many,  but 
exceedingly  various  subjects,  quite  unlike  in 
their  nature,  some  imperatively  demanding 
a  single  uniform  rule  operating  equally  on 
the  commerce  of  the  United  States  in  every 
port,  and  some  as  imperatively  demanding 
that  diversity  which  alone  can  meet  the  local 
necessities  of  navigation.  Whatever  subjects 
of  this  power  are  in  their  nature  national,  or 
admit  only  of  one  uniform  system  or  plan 
of  regulation,  may  justly  be  said  to  be  of 
such  a  nature  as  to  require  exclusive  legis- 
lation by  Congress.  Cooley  v.  Board  of 
Wardens,   (1861)    12  How.   (U.  S.)   319. 

Some  of  the  rules  prescribed  in  the  exer- 
cise of  that  power  must,  from  the  nature  of 
things,  be  uniform  throughout  the  country. 
To  that  extent  the  power  itself  must,  neces- 
sarily, be  exclusive;  as  much  so  as  if  it  had 
been  so  declared  to  be,  by  the  organic  law,  in 
express  terms.  Others  may  well  vary  with 
the  varying  circumstances  of  different  local- 
ities. In  the  latter  contingency  the  states 
may  prescribe  the  rules  to  bo  observed  until 
Congress  shall  supersede  them;  the  Constitu- 
tion and  laws  of  the  United  States  in  such 
case,  as  in  all  others  to  which  they  apply, 
being  the  supreme  law  of  the  land.     Ex  p. 


McNiel,   (1871)   13  Wall.    (U.  8.)   240. 
also  Chicago,  etc.,  R.  Co.  v.  Fuller,   (1873) 
17  WaU.  (U.  S.)  668. 

The  power  to  regaUte  commerce  embraces 
aU  the  InstmmentB  by  which  such  commerce 
may  be  conducted.  So  far  as  some  of  these 
instruments  are  concerned,  and  some  subjects 
which  are  local  in  their  operation,  it  has 
been  held  that  the  states  may  provide  regu- 
lations until  Congress  acts  with  reference  to 
them;  but  where  the  subject  to  which  the 
power  applies  is  national  in  its  character,  or 
of  such  a  nature  as  to  admit  of  uniformity 
of  regulation,  the  power  is  exclusive  of  all 
state  authority.  Welton  v.  Missouri,  (1875) 
91  U.  S.  280,  reversing  ( 1874)  66  Mo.  288. 

''Perhaps  some  of  the  divergence  of  views 
upon  this  question  among  former  judges  may 
have  arisen  from  not  always  bearing  in  mind 
the  distinction  between  commerce  as  strictly 
defined,  and  its  local  aids  or  instruments,  or 
measures  taken  for  its  improvement.  Com- 
merce with  foreign  countries  and  among  the 
states,  strictly  considered,  consists  in  inter- 
course and  traffic,  including  in  these  terms 
navigation  and  the  transportation  and  transit 
of  persons  and  property,  as  well  as  the  pur- 
chase, sale,  and  exchange  of  commodities. 
For  the  regulation  of  commerce  as  thus  de- 
fined there  can  be  only  one  system  of  rules 
applicable  alike  to  the  whole  country;  and 
the  authority  which  can  act  for  the  whole 
country  can  alone  adopt  such  a  system. 
Action  upon  it  by  separate  states  is  not, 
therefore,  permissible.  Language  affirming 
the  exclusiveness  of  the  grant  of  power  over 
commerce  as  thus  defined  may  not  be  inac- 
curate, when  it  would  be  so  if  applied  to 
legislation  upon  subjects  which  are  merely 
auxiliary  to  commerce."  Mobile  County  ©. 
Kimball,  (1880)  102  U.  S.  702. 


/T 


Ckmmieroe  Which  Consiiti  in  the  Transportation  of  Persons  and  Property  between  the  States 
is  a  subject  of  national  character,  and  requires  uniformity  of  regulation.  Con- 
gress alone,  therefore,  can  deal  with  such  transportation;  its  non-action  is  a 
declaration  that  it  shall  remain  free  from  burdens  imposed  by  state  legislation. 

Otherwise,  there   would  be  no  protection  against  conflicting  regulations  of 
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different  states,  each  legislating  in  favor  of  its  own  citizens  and  products,  and 
against  those  of  other  states. 

Gloucester  Ferry  Co.  i^.  Pennsylvania,  (1874)  55  Mo.  288;  State  Freight  Tax  Case 
(1886)  114  U.  S.  204.  See  also  Welton  r.  (1872)  15  Wall..(U.  S.)  279,  reversing  Ton- 
Missouri,    (1875)    91    U.    S.    280,   reversing       nage  Tax  Cases,  ( 1869)  62  Pa.  St.  286. 

Espeoially  as  Segardt  Impedimsnt  or  B«itrietio&.  —  The  power  given  to  Congress  to 
regulate  commerce  with  foreign  nations,  among  the  several  states,  and  with  the 
Indian  tribes,  is  exclusive  in  all  matters  which  require,  or  only  admit  of, 
general  and  uniform  rules,  and  especially  as  regards  any  impediment  or  restric- 
tion upon  such  commerce. 

Walling  V.  Michigan,  (1886)   116  U.  S.  455. 

2.  When  States  Hay  Sxeroise  Power  —  a.  Subjects  Not  Reqijibing  Uniform 
Rules.  —  The  power  to  regulate  commerce  among  the  states  is  a  unit,  but  if 
particular  subjects  within  its  operation  do  not  require  the  application  of  a 
general  or  uniform  system,  the  states  may  legislate  in  regard  to  them,  with  a 
view  to  local  needs  and  circumstances,  until  Congress  otherwise  directs;  but 
the  power  thus  exercised  by  the  states  is  not  identical  in  its  extent  with  the 
power  to  regulate  commerce  among  the  states.  The  power  to  pass  laws  in 
respect  to  internal  commerce,  inspection  laws,  quarantine  laws,  health  laws, 
and  laws  in  relation  to  bridges,  ferries,  and  highways,  belongs  to  the  class  of 
powers  pertaining  to  locality,  essential  to  local  intercommunication,  to  the 
progress  and  development  of  local  prosperity,  and  to  the  protection,  the  safety, 
and  the  welfare  of  society,  originally  necessarily  belonging  to,  and  upon  the 
adoption  of  the  Constitution  reserved  by,  the  states,  except  so  far  as  falling 
within  the  scope  of  a  power  confided  to  the  general  government.  Where  the 
subject-matter  requires  a  uniform  system  as  between  the  states,  the  power 
controlling  it  is  vested  exclusively  in  Congress,  and  cannot  be  encroached  upon 
by  the  states ;  but  where,  in  relation  to  the  subject-matter,  difPerent  rules  may 
be  suitable  for  different  localities,  the  states  may  exercise  powers  which,  though 
they  may  be  said  to  partake  of  the  nature  of  the  power  granted  to  the  general 
government,  are  strictly  not  such,  but  are  simply  local  powers,  which  have 
full  operation  until  or  unless  circumscribed  by  the  action  of  Congress  in 
eflFectuatibn  of  the  general  power. 

Leisy  v.  Hardin,  (1890)  135  U.  S.  108,  The  Steamship  Constitution,  (1872)  42  Cal. 
reversing  (1889)  78  Iowa  286.  See  also  Es-  589;  Stockton  v.  Powell,  (1892)  29  Fla.  1. 
canaba,  etc.,  Transp.  Co.  v.  Chicago,  (1882)  When  the  subjects  are  local  in  their  nature 
107  U.  S.  683,  a^rming  (1882)  12  Fed.  Rep.  and  operation,  or  constitute  mere  aids  to 
777;  Mobile  County  v.  Kimball,  (1880)  102  commerce,  the  states  may  provide  for  their 
U.  S.  698;  Oilman  v.  Philadelphia,  (1865)  3  regulation  and  management,  until  Congress 
Wall.  (U.  S.)  726;  Pacific  Coast  Steam-Ship  intervenes  and  supersedes  their  action.  Card- 
Co.  V.  Railroad  Com'rs,  (1883)  18  Fed.  Rep.  well  v.  American  Bridge  Co.,  (1885)  113 
11;  Williams  v.  The  Lizzie  Henderson,  U.  S.  210,  a^rwtn^  (1884)  19  Fed.  Rep.  562. 
(1880)   29  Fed.  Cas.  No.   17,726a;   State  v. 

*'  It  Ii  Wdl  Known  that  upon  This  8a>joet  a  IMfforonce  of  Opinion  has  existed,  and  still 

exists,  among"  the  members  of  this  court    But  with  every  respect  for  the  opinion 

of  my  brethren  with  whom  I  do  not  agree,  it  appears  to  me  to  be  very  clear 

that  the  mere  grant  of  power  to  the  general  government  cannot,  upon  any 
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just  principles  of  construction,  be  construed  to  be  an  absolute  prohibition  to 
the  exercise  of  any  power  over  the  same  subject  by  the  states.  The  controlling 
and  supreme  power  over  commerce  with  foreign  nations  and  the  several  states 
is  undoubtedly  conferred  upon  Congress.  Yet,  in  my  judgment,  the  State 
may  nevertheless,  for  the  safety  or  convenience  of  trade  or  for  the  protection 
of  the  health  of  its  citizens,  make  regulations  of  commerce  for  its  own  ports 
and  harbors,  and  for  its  own  territory;  and  such  regulations  are  valid  unless 
they  come  in  conflict  with  a  law  of  Congress.  Such  evidently  was  the  con- 
struction which  the  Constitution  universally  received  at  the  time  of  its  adoption, 
as  appears  from  the  legislation  of  Congress  and  of  the  several  states;  and  a 
careful  examination  of  the  decisions  of  this  court  will  show  that,  so  far  from 
sanctioning  the  opposite  doctrine,  they  recognize  and  maintain  the  power  of 
the  states." 

Per  Taney,  C.  J.,  in  Peiroe  r.  New  Hampshire,  (1S47)  6  How.  (U.  S.)  578. 


6.  Police  Powebop  the  States — (1)  In  Oeneral.  —  Consistent  with 
the  power  of  Congress  to  regulate  conmierce  among  the  states,  the  states  possess, 
because  they  have  never  surrendered,  the  power  to  protect  the  public  health, 
the  public  morals  and  public  safety,  by  any  legislation  appropriate  to  that  end 
which  does  not  encroach  upon  rights  guaranteed  by  the  national  Constitution, 
nor  come  in  conflict  with  Acts  of  Congress  passed  in  pursuance  of  that 
instrument 


^ 


Missouri,  etc.,  R.  Co.  r.  Haber,  (1898)  169 
U.  S.  628,  affirming  (1896)  56  Kan.  694.  See 
also  Michigan  Tel.  Ck>.  v.  Charlotte,  (1899) 
93  Fed.  Rep.  12;  King  17.  American  Transp. 
Co.,  ( 1859)  1  Flipp.  (U.  S.)  1,  U  Fed.  Cas.  No. 
7,787;  Southern  Express  Co.  v.  Goldberg, 
(1903)   101  Va.  622. 

The  states  have  power  to  nrovide  bj  law 
suitable  measures  to  prevent  the  introduction 
into  the  states  of  articles  of  trade  which,  on 
account  of  their  existing  condition,  would 
bring  in  and  spread  disease  and  pestilence 
and  death.  Such  articles  are  not  merchanta- 
ble ;  they  are  not  legitimate  subjects  of  trade 
and  commerce.  They  may  be  rightly  out- 
lawed as  intrinsically  and  directly  the  im- 
mediate sources  and  causes  of  destruction  to 
human  health  and  life.  The  self-protecting 
power  of  each  state,  therefore,  may  be  right- 
luUy  exerted  against  their  introduction,  and 
such  exercises  of  power  cannot  be  considered 
regulations  of  commerce  prohibited  by  the 
Constitution.  Bowman  v.  Chicago,  etc.,  R. 
Co.,  (1888)  125  U.  S.  489. 

The  only  way  in  which  commerce  between 
the  states  can  be  legitimately  affected  by 
state  laws  is  when,  by  virtue  of  its  police 
power,  and  its  jurisdiction  over  persons  and 
property  within  its  limits,  a  state  provides 
for  the  security  of  the  lives,  limbs,  health, 
and  comfort  of  persons  and  the  protection  of 
property;  or  when  it  does  those  things  which 
may  otherwise  incidentally  affect  commerce, 
such  as  the  establishment  and  regulation  of 
highways,  canals,  railroads,  wharves,  ferries, 
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and  other  commercial  facilities;  the  passage 
of  inspection  laws  to  secure  the  due  quality 
and  measure  of  products  and  commodities; 
the  passage  of  laws  to  reffulate  or  restrict 
the  sale  of  articles  deemed  to  be  injurious 
to  the  health  or  morals  of  the  community ;  the 
imposition  of  taxes  upon  persons  residing 
within  the  state  or  belonging  to  its  popula- 
tion, and  upon  vocations  and  employments 
pursued  therein,  not  directly  connected  with 
foreign  or  interstate  commerce  or  with  some 
other  employment  or  business  exercised  un- 
der authority  of  the  Constitution  and  laws 
of  the  United  States;  and  the  imposition  of 
taxes  upon  all  property  within  the  state, 
mingled  with  and  forming  part  of  the  great 
mass  of  property  therein.  But  in  making 
such  internal  regulations  a  state  cannot  im- 
pose taxes  upon  persons  passing  through  a 
state,  or  coming  into  it  merely  for  a  tem- 
porary purpose,  especially  if  connected  with 
interstate  or  foreign  commerce;  nor  can  it 
impose  such  taxes  upon  property  imported 
into  the  state  from  abroad,  or  from  another 
state,  and  not  yet  become  part  of  the  general 
mass  of  property  therein;  and  no  discrimina- 
tion can  be  made,  by  any  such  regulations, 
adversely  to  the  persons  or  property  of  other 
states;  and  no  regulations  can  be  made  di- 
rectly affecting  interstate  commerce.  Any 
taxation  or  regulation  of  the  latter  character 
would  be  an  unauthorized  interference  with 
the  power  given  to  Congress  over  the  subject. 
Robbins  r.  Shelby  County  Taxing  Dist., 
(1887)  120  U.  S.  493,  reversing  (1884)  13 
Lea  (Tenn.)  303. 
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It  was  not  intended  by  this  clause  to  super- 
sede or  interfere  with  the  power  of  the  state 
to  establish  police  reflations  for  the  better 

Protection     and     enjoyment     of     property. 
Iloucester  Ferry  Co.  v,  Pennsylvania,  (1885) 
114  U.  S.  216. 

The  deposit  in  Congress  of  the  power  to 
regulate  foreign  commerce  among  the  states 
was  not  a  surrender  of  that  which  may 
properly  be  denominated  police  power.  What 
that  power  is,  it  is  difficult  to  define  with 
sharp  precision.  It  is  generally  said  to  ex- 
tend to  making  regulations  promotive  of  do- 
mestic order,  morals,  health,  and  safety. 
Hannibal,  etc.,  R.  Co.  17.  Husen,  (1877)  95 
U.  8.  470. 

The  police  power  extends  to  such  legisla- 
tion as  is  required  to  protect  the  comfort, 
health,  and  lives  of  all  persons  within  the 
jurisdiction  of  the  state,  and  also  to  care  for 
the  property  located  within  the  same.  It 
justifies  the  adoption  of  regulations  to  pre- 
vent the  commission  of  crime  and  the  spread- 
ing of  disease.  It  authorizes  rules  for  the 
suppression  of  vice  and  of  the  various  kinds 
of  social  evils,  for  the  prohibition  of  lotteries, 
gambling,  and  nuisances.  In  re  Minor, 
(1895)  69  Fed.  Rep.  236. 

A  state  has  the  same  undeniable  and  un- 
limited jurisdiction  over  all  persons  and 
things,  within  its  territorial  limits,  as  any 
foreign  nation,  where  that  jurisdiction  is  not 
surrendered  or  restrained  by  the  O>nstitution 
of  the  United  States.  By  virtue  of  this,  it  is 
not  only  the  right,  but  the  bounden  and 
solemn  duty  of  a  state  to  advance  the  safety, 
happiness,  and  prosperity  of  its  people,  and  to 
provide  for  its  seneral  welfare  by  any  and 
every  act  of  legislation  which  it  may  deem 
to  be  conductive  to  these  ends,  where  the 
power  over  the  particular  subject  or  the 
manner  of  its  exercise  is  not  surrendered  or 
restrained  in  the  manner  just  stated.  All 
those  powers  which  relate  to  merely  munici- 
pal legislation,  or  what  may,  perhaps,  more 
properly  be  called  internal  police,  are  not 


thus  surrendered  or  restrained;  and,  conse- 
quently, in  relation  to  these,  the  authority 
of  a  state  is  complete,  unqualified,  and  ex- 
clusive. New  York  f?.  Miln,  (1837)  11  Pet. 
(U.  S.)  138,  on  certificate  of  division  of 
opinion  in  2  Paine  (U.  S.)  429,  17  Fed.  Cas. 
No.  9,618.  This  case  has  been  discredited 
in  opinions  in  subsequent  cases,  notably  in 
Henderson  v.  New  York,  ( 1876)  92  U.  S.  265. 

Statute  having  no  substantial  relation  to 
object.  —  If  a  state  statute  purporting  to 
have  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  the  public 
safety,  has  no  real  or  substantial  relation  to 
these  objects,  or  is  a  palpable  invasion  of 
the  rights  secured  by  the  fundamental  law, 
it  is  the  duty  of  the  court  to  so  adjudge  and 
thereby  give  effect  to  the  Constitution.  Hen- 
nington  t?.  Georgia,  (1896)  163  U.  S.  304, 
wherein  the  court  said :  "  The  legislative  en- 
actments of  the  states,  passed  under  their  ad- 
mitted police  powers,  and  having  a  real  rela- 
tion to  the  domestic  peace,  order,  health,  and 
safety  of  their  people,  but  which,  by  their 
necessary  operation,  anect  to  some  extent,  or 
for  a  limited  time,  the  conduct  of  commerce 
among  the  states,  are  yet  not  invalid  by 
force  alone  of  the  grant  of  power  to  Con- 
gress to  regulate  such  commerce;  and  if  not 
obnoxious  to  some  other  constitutional  pro- 
vision or  destructive  of  some  right  secured 
by  the  fundamental  law,  are  to  be  respected 
in  the  courts  of  the  Union  until  they  are  su- 
perseded and  displaced  by  some  Act  of  Con- 
gress passed  in  execution  of  the  power 
granted  to  it  by  the  O)n8titution."  Affirming 
(1892)  90  Ga.  396. 

''The  states  may  legislate  with  reference 
simply  to  the  public  convenience,  subject,  of 
course,  to  the  condition  that  such  legislation 
be  not  inconsistent  with  the  National  Consti- 
tution, nor  with  any  Act  of  Congress  passed 
in  the  pursuance  of  that  instrument,  nor  in 
derogation  of  any  right  granted  or  secured 
by  it."  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
(1899)   173  U.  S.  292. 


(2)  In  the  Absence  of  Legislation  by  Congress.  —  While  the  laws  of  the 
state  must  yield  to  Acts  of  Congress  passed  in  execution  of  the  powers  con- 
ferred upon  it  by  the  Constitution,  the  mere  grant  to  Congress  of  the  power 
to  regulate  commerce  with  foreign  nations  and  among  the  states  did  not,  of 
itself  and  without  legislation  by  Congress,  impair  the  authority  of  the  states 
to  establish  such  reasonable  regulations  as  were  appropriate  for  the  protection 
of  the  health,  the  lives,  and  the  safety  of  their  people. 


New  York,  etc.,  R.  Co.  v.  New  York, 
(1897)  165  U.  S.  631. 

The  doctrine  that  the  silence  of  Congress 
as  to  what  property  may  be  of  right  carried 
from  one  state  to  another  means  that  every 
article  of  commerce,  may  be  carried  into  one 
state  from  another  and  there  sold,  ought  not 
to  be  extended  so  as  to  embrace  articles 
which  may  not  unreasonably  be  deemed  in- 
jurious in  their  use  to  the  health  of  the 
people.     If  this  be  not  so,  it  follows  that 
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the  reserved  power  of  the  state  to  protect 
the  health  of  its  people,  by  reasonable  regu- 
lations, has  application  only  in  respect  of 
articles  manufactured  within  its  own  limits, 
and  that  an  open  door  exists  for  the  introduc- 
tion into  the  state,  against  its  will,  of  all 
kinds  of  propertv  which  may  be  fairly  re- 
garded as  injurious  in  their  use  to  health. 
If  Congress  has  power  to  declare  what  prop- 
erty may  and  what  may  not  be  brought  into 
one  state  from  another  state,  then  the  action 
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of  a  state  by  which  certain  articles,  not  un- 
reasonably deemed  injurious  to  heaHh,  were 
excluded  from  its  markets,  should  stand  un- 
til Congress  legislated  upon  the  subject.  If 
Congress  possesses  no  such  power,  it  is  be- 
cause the  framers  of  the  Constitution  never 
intended  that  the  mere  grant  of  power  to 
regulate  commerce  should  override  the  power 
reserved  by  the  states  to  pass  laws  that  had 
substantial  relations  to  the  health  of  their 
people.  Austin  v.  Tennessee,  (1900)  179  U. 
S.  362,  affirming  (1898)  101  Tenn.  563. 

The  power  of  regulating  commerce  with 
foreign  nations  and  among  the  several  states, 
which  comprehends  the  use  of,  and  passage 


over,  the  nayigable  waters  of  the  several 
states,  does  by  no  means  impair  the  right  of 
the  state  governments  to  legislate  upon  all 
subjects  of  internal  police  within  their  ter- 
ritorial limits,  which  is  not  forbidden  by  the 
Constitution  of  the  United  States,  even  al- 
though such  l^slation  may  indirectly  and 
remotely  affect  commerce,  provided  it  do  not 
interfere  with  the  regulations  of  Congress 
upon  the  same  subject.  Such  are  inspection, 
quarantine,  and  health  laws ;  laws  regulating 
tbe  internal  commerce  of  the  state;  laws  es- 
tablishing and  regulating  turnpike  roads,  fer- 
ries, canals,  and  the  like.  Corneld  r.  Coryell, 
(1823)  4  Wash.  (U.  S.)  371,  6  Fed.  Cas.  No. 
3,230. 


(3)  Subject  Confided  Exclusively  to  Congress.  —  Whatever  may  be  the 
nature  and  extent  of  the  police  power,  no  definition  of  it  and  no  urgency  for  its 
use  can  authorize  a  state  to  exercise  it  in  regard  to  the  subject-matter  which 
has  been  confided  to  Congress  exclusively  by  the  Constitution.  Whenever  the 
statute  of  a  state  invades  the  domain  of  legislation  which  belongs  exclusively 
to  the  Congress  of  the  United  States,  it  is  void,  no  matter  under  what  class  of 
powers  it  may  fall  or  how  closely  allied  to  powers  conceded  to  belong  to  th^ 
states. 


Henderson  v.  New  York,  (1875)  92  U.  8. 
271.  See  also  Leisy  v.  Hardin,  (1890)  135  U. 
S.  108,  reversing  (1889)  78  Iowa  286;  Hanni- 
bal, etc.,  R.  Co.  V.  Husen,  ( 1877)  95  U.  S.  471 ; 
Sawrie  v.  Tennessee,  (1897)  82  Fed.  Rep. 
615;  In  re  Minor,  (1895)  69  Fed.  Rep.  236; 
In  re  Sanders,  (1892)  62  Fed.  Rep.  808. 

"  The  police  power  of  the  state  cannot 
draw  within  its  jurisdiction  objects  which 
lie  beyond  it.  It  meets  the  commercial  power 
of  the  Union  in  dealing  with  subjects  under 
the  protection  of  that  power,  yet  it  can  only 
be  exerted  under  peculiar  emergencies  and  to 
a  limited  extent.  In  guarding  the  safety,  the 
health,  and  morals  of  its  citizens,  a  state  is 
restricted  to  appropriate  and  constitutional 
means.   If  extraordinary  expense  be  incurred. 


an  equitable  claim  to  an  indemnity  can  give 
no  power  to  a  state  to  tax  objects  not  subject 
to  its  jurisdiction."  Per  McLean,  J.,  in 
Smith  V.  Turner,  (1849)  7  How.  (U.  S.)  408. 

The  police  power  of  the  state  cannot  ob- 
struct foreign  commerce  or  interstate  com- 
merce beyond  the  necessity  for  its  exercise; 
and  under  color  of  it,  objects  not  within  its 
scope  cannot  be  secured  at  the  expense  of  the 
protection  afforded  by  the  Federal  Constitu- 
tion. And  as  its  range  sometimes  comes  very 
near  to  the  field  committed  by  the  Constitu- 
tion to  Congress,  it  is  the  duty  of  the  courts 
to  guard  vigilantly  against  any  needless  in- 
trusion. Hannibal,  etc.,  R.  Co.  v,  Husen, 
(1877)  95  U.  S.  473. 


(4)  Prohibition  of,  or  Burden  on.  Commerce.  —  A  lawful  article  of  com- 
merce cannot  be  wholly  excluded  from  importation  into  a  state  from  another 
state  where  it  is  manufactured  or  grown.  A  state  has  power  to  regulate  the 
introduction  of  any  article,  including  a  food  product,  so  as  to  insure  purity 
of  the  article  imported,  but  such  police  power  does  not  include  the  total  exclu- 
sion even  of  an  article  of  food. 


Schollenberger  t?.  Pennsylvania,  (1898)  171 
U.  S.  12,  reversing  (1893)  156  Pa.  St.  201. 
But  see  Com.  v.  Paul,  (1892)   148  Pa.  St.  569. 

Whatever  may  be  the  reason  given  to 
justify,  or  the  power  invoked  to  sustain  the 
act  of  the  state,  if  that  act  is  one  which 
trenches  directly  upon  that  which  is  within 
the  exclusive  jurisdiction  of  the  national  gov- 
ernment, it  cannot  be  sustained.  Brennan  v. 
Titusville,   (1894)   163  U.  S.  299. 

"  While  we  unhesitatingly  admit  that  a 
state  may  pass  sanitary  laws,  and  laws  for 


the  protection  of  life,  liberty,  health,  or  prop- 
erty within  its  borders ;  while  it  may  prevent 
persons  and  animals  suffering  under  con- 
tagious or  infectious  diseases,  or  convicts, 
etc.,  from  entering  the  state;  while  for  the 
purpose  of  self -protect  ion  it  may  establish 
quarantine,  and  reasonable  inspection  laws, 
it  may  not  interfere  with  transportation  into 
or  through  the  state,  beyond  what  is  abso- 
lutely necessary  for  its  self-protection.  It 
mav  not,  under  the  cover  of  exerting  its 
police  powers,  substantially  prohibit  or 
burden    either    foreign.   o«>    Interstate     com- 
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merce."     Hannibal,   etc.,   R.    Co.   v.   Husen, 
(1877)  95  U.  S.  472. 

Statutes  belonging  to  the  category  of  police 
regulations  may  sometimes  trench  upon  the 
federal  jurisdiction;  and  when  their  pro- 
visions extend  beyond  a  just  regulation  of 
rights  for  the  public  good,  and  unreasonably 
abridge  or  burden  the  privileges  which  the 
national  authority  conserves,  they  cease  to  be 
operative.  The  state,  when  providing  by 
legislation  for  the  protection  of  the  public 
health,  the  public  morals,  or  the  public  safety, 
is  subject  to  the  paramount  authority  of  the 
Constitution  of  the  United  States,  and  may 
not  violate  rights  secured  or  guaranteed  by 


that  instrument,  or  interfere  with  the  execu- 
tion of  the  powers  confided  to  the  general 
government.  Western  Union  Tel.  Co.  v.  New 
York,  (1889)  38  Fed.  Rep.  666. 

This  power  to  regulate  commerce  was  by 
this  provision  of  the  Constitution  granted  by 
the  people  and  the  states  to  and  vested  in 
the  Congress  exclusively,  and  no  state,  by 
virtue  of  any  power  reserved  to  the  states, 
can  lawfully  infringe  upon  this  grant.  Any 
act  of  a  state  which  interferes  with  inter- 
state commerce  in  a  well-known  and  sound 
article  of  commerce  is  unconstitutional  and 
void.    In  re  Ware,  (1892)  53  Fed.  Rep.  783. 


Interforenea  with  Carriage  of  Mails.  —  A  state  statute  which  unnecessarily  inter- 
feres with  the  speedy  and  uninterrupted  carriage  of  the  mails  of  the  United 
States  cannot  be  considered  as  a  reasonable  police  regulation. 

Illinois  Cent.  R.  Co.  v.  Illinois,  (1896)  163  U.  S.  154. 


(6)  Indirect  or  Incidental  Interference  with  Commerce.  —  A  state  may 
make  valid  enactments  in  the  exercise  of  its  legislative  power  to  promote  the 
welfare  and  convenience  of  its  citizens,  although  in  their  operation  they  may 
have  an  effect  upon  interstate  traffic. 


Pennsylvania  R.  Co.  v,  Hughes,  (1003)  191 
U.  S.  488,  affirming  (1902)  202  Pa.  St.  222. 
See  also  Sherlock  v.  Ailing,  (1876)  93  U.  S. 
103;  In  re  Lebolt,  (1896)  77  Fed.  Rep.  588; 
Kohn  V.  Melcher,  (1887)  29  Fed.  Rep.  435. 

"  The  interference  with  the  commercial 
power  of  the  general  government,  to  be  un- 
lawful must  he  direct,  and  not  the  merely 
incidental  effect  of  enforcing  the  police 
powers  of  a  state."  Louisville,  etc.,  R.  Co. 
r.  Kentucky,  (1902)  183  U.  S.  618,  affirming 

(1899)  106  Ky.  633. 

Where  state  legislation  has  been  attacked 
as  violating  the  power  of  Congress  over  in- 
terstate commerce,  if  the  action  of  the  state 
legislature  were  a  bona  fide  exercise  of  its 
police  power,  dictated  by  a  genuine  regard 
for  the  preservation  of  the  public  health  or 
safety,  such  legislation  would  be  respected, 
though  it  might  interfere  indirectly  with  in- 
terstate   commerce.      Austin    v.    Tennessee, 

(1900)  179  U.  S.  349,  affirming   (1898)    101 
Tenn.  663. 

"The  law  and  the  decision  apply  equally 
to  foreign  and  to  domestic  spirits,  as  they 
must  do  on  the  principles  assumed  in  support 
of  the  law.  The  assumption  is,  that  the  police 
power  was  not  touched  by  the  Constitution, 
but  left  to  the  states  as  the  Constitution 
found  it.  This  is  admitted;  and  whenever  a 
thing,  from  character  or  condition,  is  of  a 
description  to  be  regulated  by  that  power  in 
the  state,  then  the  regulation  may  be  made 
by  the  state,  and  Congress  cannot  interfere. 
But  this  must  always  depend  on  facts,  sub- 
ject to  legal  ascertainment,  so  that  the  in- 
jured may  have  redress.    And  the  fact  must 


find  its  support  in  this,  whether  the  pro- 
hibited article  belongs  to,  and  is  subject  to 
be  regulated  as  part  of,  foreign  commerce,  or 
of  commerce  among  the  states.  If,  from  its 
nature,  it  does  not  belong  to  commerce,-  or 
if  its  condition,  from  putrescence  or  other 
cause,  is  such  when  it  is  about  to  enter  the 
state  that  it  no  longer  belongs  to  commerce, 
or,  in  other  words,  is  not  a  commercial  arti- 
cle, then  the  state  power  may  exclude  its  in- 
troduction. And  as  an  incident  to  this 
power,  a  state  may  use  means  to  ascertain 
the  fact.  And  here  is  the  limit  between  the 
sovereign  power  of  the  state  and  the  federal 
power.  That  is  say,  that  which  does  not  be- 
long to  jommerce  is  within  the  jurisdiction 
of  the  police  power  of  the  state;  and  that 
which  does  belong  to  commerce  ia  within  the 
jurisdiction  of  the  United  States."  Per 
Catron,  J.,  in  Peirce  v.  New  Hampshire, 
(1847)  5  How.  (U.  S.)  699,  and  adopted  by 
the  court  in  In  re  Rahrer,  (1891)  140  U.  S. 
645,  as  to  the  distinction  between  the  inci- 
dental regulation  of  commerce  admissible 
under  the  reserved  police  power  of  the  states 
and  the  power  of  commercial  regulation  dele- 
gated to  Congress. 

States  may  regelate  ferries,  roads,  inspec- 
tions, etc.,  without  violating  the  grant  over 
commerce  to  Congress,  though  in  some  de- 
gree and  indirectly  affecting  commerce,  if  it 
does  not  come  in  clear  and  direct  conflict 
with  some  legislation  by  Congress.  But  the 
jua  privatum  in  the  state  must  be  so  exer- 
cised as  not  to  impair  or  obstruct  the  higher 
jus  publicum  in  the  United  States  and  the 
people  at  large.  U.  S.  t?.  New  Bedford  Bridge, 
(1847)  1  Woodb.  AM.  (U.  S.)  401,  27  Fed. 
Cas.  No.  16,867. 
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c.  Effect  of  Action  by  Conobess.  —  A  state  law,  though  resting  upon 
the  police  powers  of  the  state,  must  yield  whenever  Congress,  in  exercise  of 
the  power  granted  to  it,  legislates  upon  the  precise  subject-matter;  for  that 
power,  like  all  other  reserve  powers  of  the  state,  is  subordinate  to  those  in  terms 
conferred  by  the  Constitution  upon  the  nation. 


Qulf,  etc.,  R.  Go.  v,  Hefley,  (1895)  158 
U.  S.  104. 

"When  CongresB  acts  with  reference  to 
a  matter  confided  to  it  by  the  Constitution, 
then  its  statutes  displace  all  conflicting  local 
regulations  touching  that  matter,  although 
such  regulations  may  have  been  established 
in  pursuance  of  a  power  not  surrendered  by 
the  states  to  the  general  government."  Lake 
Shore,  etc.,  R.  Co.  v,  Ohio,  (1899)  173  U.  S. 
297.  See  a^lso  Smith  i;.  Alabama,  ( 1888)  124 
U.  S.  473;  Morris  i;.  State,  (1884)  62  Tex. 
738. 

"  A  concurrent  power  in  the  states  to  regu- 
late commerce  is  an  anomaly  not  found  in 
the  Constitution.  If  such  power  exist,  it  may 
be  exercised  independently  of  the  federal  au- 
thority. •  •  •  A  concurrent  power  ex- 
cludes the  idea  of  a  dependent  power.  The 
general  government  and  a  state  exercise  con- 
current powers  in  taxing  the  people  of  the 
state.  The  objects  of  taxation  may  be  the 
same,  but  the  motives  and  policy  of  the  tax 
are  different,  and  the  powers  are  distinct  and 
independent.  A  concurrent  power  in  two  dis- 
tinct sovereignties  to  regulate  the  same  thing 
is  as  inconsistent  in  principle  as  it  is  im- 
practicable in  action.  It  involves  a  moral 
and  physical  impossibility.  A  joint  action  is 
not  supposed,  and  two  independent  wills  can- 
not do  the  same  thing.  The  action  of  one, 
unless  there  be  an  arrangement,  must  neces- 
sarily precede  the  action  of  the  other;  and 
that  which  is  first,  being  competent,  must 


establish  the  rule.  If  the  powers  be  equal,  as 
must  be  the  case,  both  being  sovereign,  one  may 
undo  what  the  other  does,  and  this  must  be 
the  result  of  their  action.  But  the  argument 
is,  that  a  state  acting  in  a  subordinate 
capacity,  wholly  inconsistent  with  its  sov- 
ereignty, may  regulate  foreign  commerce  un- 
til Congress  shall  act  on  the  same  subject; 
and  that  the  state  must  then  yield  to  the 
paramount  authority.  A  jealousy  of  the 
federal  powers  has  often  been  expressed,  and 
an  apprehension  entertained  that  they  would 
impair  the  sovereignty  of  the  states.  But 
this  argument  degrades  the  states  by  making 
their  legislation,  to  the  extent  stated,  subject 
to  the  will  of  Ck>ngrese."  Per  McLean,  J., 
in  Smith  v.  Turner,  (1849)  7  How.  (U.  S.) 
396. 

States  have  an  undoubted  right  to  regulate 
all  matters  of  police,  including  internal  com- 
merce, roads,  ferries,  canals,  and  bridges. 
But  the  power  conferred  on  the  general  gov- 
ernment by  the  Constitution  of  the  Union,  to 
regulate  commerce  between  the  several  states 
and  foreign  countries,  necessarily  authorizes 
it  to  keep  open  and  free  all  navigable  streams 
connecting  the  ocean  with  ports  of  delivery  or 
entry,  and  protect  the  intercourse  between 
the  several  states  on  all  our  tide  waters. 
When  the  exercise  of  their  several  powers 
becomes  conflicting,  those  of  the  state  must 
necessarily  yield  to  the  superior  or  control- 
ling power.  Devoe  v.  Penrose  Ferry  Bridge 
Co.,  (1854)  5  Pa.  L.  J.  Rep.  313,  7  Fed.  Cas. 
No.  3,845. 


LegiiUtioB  OoT«ring  Eatir«  BaljMt.  —  Although  the  power  of  Congress  to  regulate 
commerce  among  the  states,  and  the  power  of  the  states  to  regulate  their  purely 
domestic  affairs,  are  distinct  powers,  which,  in  their  application,  may  at  times 
bear  upon  the  same  subject,  no  collision  that  would  disturb  the  harmony  of 
the  national  and  state  governments  or  produce  any  conflict  between  the  two 
governments  in  the  exercise  of  their  respective  powers  need  occur,  unless  the 
national  government,  acting  within  the  limits  of  its  constitutional  authority, 
takes  under  its  immediate  control  and  exclusive  supervision  the  entire  subject 
to  which  the  state  legislation  may  refer. 


Missouri,  etc.,  R.  Co.  i;.  Haber,  (1898)  169 
U.  S.  627,  olfirming  (1896)  56  Kan.  694. 

Interstate  and   foreign  commerce   is   sub- 
ject to  exclusive  regulation  by  the  national 


government,  and  when  it  has  been  put  into 
full  exercise  by  Acts  of  Congress,  state  stat- 
utes can  have  no  application.  Gulf,  etc.,  R. 
Co.  t7.  Miami  Steamship  Co.,  (C.  C.  A.  1898) 
86  Fed.  Rep.  420. 


•tot«  Law  Bapeneded  lo  Aur  at  Bapngnant.  —  A  law  of  Congress  regulating  com- 
merce with  foreign  nations  or  among  the  several  states  is  the  supreme  law,  and 
if  the  law  of  a  state  is  in  conflict  with  it  the  law  of  Congress  must  prevail  and 

894  Volume  VIII. 


Art.  t.,  tM.  i. 


CONSTITUTION, 


CraiaiirMi 


the  state  law  cease  to  operate  so  far  as  it  is  repugnant  to  the  law  of  the  United 
States. 

Peirce  v.  New  Hampshire,   (1847)  5  How.   (U.  8.)   574. 


d.  Effect  of  Non-action  by  Congbess  —  ( 1 )  National  Subjects  to  Be 
Unobstructed  by  State  Action.  —  Where  the  power  of  Congress  to  regulate 
is  exclusive^  the  failure  of  the  Congress  to  make  express  regulations  indicates 
its  will  that  the  subject  shall  be  left  free  from  any  restrictions  or  impositions ; 
and  any  regulation  of  the  subject  by  the  states,  except  in  matters  of  local  con- 
cern only,  is  repugnant  to  such  freedom. 


Bobbins  v.  Shelby  County  Taxing  Dist., 
(1887)  120  U.  S.  493,  reversing  (1884)  13 
Lea  (Tenn.)  303.  See  also  Western  Union 
Tel.  Co.  V,  James,  (1806)  162  U.  S.  655; 
U.  S.  r.  E.  C.  Knight  Co.,  (1896)  156  U.  S. 
11;  Pittsburg,  etc..  Coal  Co.  v.  Bates,  (1895) 
156  U.  S.  588;  In  re  Bahrer,  (1891)  140  XJ. 
8.  555,  reversing  (1890)  43  Fed.  Bep.  556; 
Leisy  v.  Hardin,  (1890)  135  U.  S.  110,  re- 
versing (1889)  78  Iowa  286;  Philadelphia, 
etc.,  Steamship  Co.  v,  Pennsylvania,  (1887) 
122  U.  S.  336;  Walling  v.  Michi«in,  (1886) 
116  U.  S.  455;  Escanaba,  etc.,  Transp.  Co. 
r.  Chicago,  (1882)  107  U.  S.  687,  affirming 
( 1882)  12  Fed.  Bep.  777;  Welton  v,  Missouri, 
(1875)  91  U.  S.  282,  reversing  (1874)  55 
Mo.  288;  Bhea  v,  Newport  News,  etc.,  B.  Co., 
(1892)  50  Fed.  Bep.  22;  Pacific  Coast  Steam- 
Ship  Co.  V.  Bailroad  Com'rs,  (1883)  18  Fed. 
Bep.  11;  The  Barque  Chusan,  (1843)  2  Story 
(U.  S.)  455,  5  Fed.  Caa.  No.  2,717;  Southern 
Express  Co.  v.  Goldberg,  (1903)  101  Va.  621. 

"  Nothing  which  is  a  direct  burden  upon 
Interstate  commerce  can  be  imposed  by  the 
state  without  the  assent  of  (Dongress,  and  the 
silence  of  Congress  in  respect  to  any  matter 
of  interstate  commerce  is  equivalent  to  a 
declaration  on  its  part  that  it  should  be  ab- 
solutely free."  Brennan  v.  Titusville,  (1894) 
153  U.  S.  302. 

The  power  conferred  upon  Congress  to  reg- 
ulate commerce  among  the  states  is  con- 
tained in  tbe  same  clause  which  confers  upon 
it  power  to  regulate  commerce  with  foreign 
;iations.  The  grant  is  conceived  in  the  same 
terms,  and  the  two  powers  are  undoubtedly 
of  the  same  class  and  character  and  equally 
extensive.     The  actual  exercise  of  its  power 


over  either  subject  is  equally  and  necessarily 
exclusive  of  that  of  the  states,  and  "para- 
mount over  all  the  powers  of  the  states;  so 
that  state  legislation,  however  legitimate  in 
its  origin  or  object,  when  it  conflicts  with 
the  positive  legislation  of  Congress,  or  its 
intention  reasonably  implied  from  its  silence, 
in  respect  to  the  subject  of  conmieroe  of  both 
kinds,  must  fail.  And  yet  in  respect  to  com- 
merce among  the  states,  it  may  be  for  the  rea- 
son already  assigned,  that  the  same  inference 
is  not  always  to  be  drawn  from  the  absence  of 
congressional  legislation  as  might  be  in  the 
case  of  commerce  with  foreign  nations.  The 
question,  therefore,  may  be  still  considered  in 
each  case  as  it  arises,  whether  the  fact  that 
Congress  has  failed  in  the  particular  instance 
to  provide  by  law  a  regulation  of  commerce 
among  the  states  is  conclusive  of  its  inten- 
tion that  the  subject  shall  be  free  from  all 
positive  regulation,  or  that,  until  it  posi- 
tively interferes,  such  commerce  may  be  left 
to  be  freely  dealt  with  by  the  respective 
states."  Bowman  v.  Chicago,  etc.,  K.  Co., 
(1888)   125  U.  S.  482. 

When  it  is  manifest  that  (yongress  intends 
to  leave  that  commerce,  which  is  subject  to 
its  jurisdiction,  free  and  unfettered  by  any 
positive  regulations,  such  intention  would  be 
contravened  by  state  laws  operating  as  regu- 
lations of  commerce  as  much  as  though  these 
had  been  expressly  forbidden.  In  such  cases, 
the  existence  of  the  power  to  regulate  com- 
merce in  Congress  has  been  construed  to  he 
not  only  paramount,  but  exclusive,  so  as  to 
withdraw  the  subject  as  the  basis  of  legis- 
lation altogether  from  the  states.  Smith  v. 
Alabama,  (1888)   124  U.  S.  473. 


Partial  Bmnoyal  of  Obstaele  to  SUto  LogiiUtion.  —  The  failure  of  Congress  to  exer- 
cise its  exclusive  power  in  any  case  is  equivalent  to  an  expression  of  its  will 
that  the  particular  subject  shall  be  free  from  restrictions  imposed  by  the  state. 
If  Congress  but  partially  removes  an  obstacle  to  the  attachment  of  state  laws 
and  the  subject  of  interstate  commerce,  the  operation  of  such  laws  is  limited 
and  confined  to  the  fields  that  support  it 

Tn  re  Bergen,  (1900)  115  Fed.  Bep.  339,  protection  of  the  original  package  from  in- 
holding  that  the  effect  of  the  Act  of  Congress  toxicating  liquors  upon  their  arrival  at  their 
of  August  8,  1890,  was  merely  to  strip  the      destination  within  a  state. 
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thority  when  adopted,  they  are  valid  and 
binding.  Ex  p.  Siebold,  (1879)  100  U.  S. 
385. 


(2)  Local  Subjects  May  Be  Regulated  by  State  Action,  —  Where  the 
subjects  on  which  the  power  may  be  exercised  are  local  in  their  nature  or 
operation,  or  constitute  mere  ^ids  to  commerce,  the  authority  of  the  state  may 
be  exerted  for  their  regulation  and  management  until  Congress  interferes  and 
supersedes  it. 

Escanaba,  etc.,  Transp.  Co.  v.  Chicago, 
(1882)  107  U.  S.  687,  affirming  (1882)  12 
Fed.  Rep.  777. 

The  regulation  of  foreign  and  interstate 
commerce  is  conferred  by  the  Constitution 
upon  Congress.  It  is  not  expressly  taken 
away  from  the  states.  But  where  the  sub- 
ject-matter is  one  of  a  national  character, 
or  one  that  requires  a  uniform  rule,  it  has 
been  held  that  the  power  of  Congress  is  ex- 
clusive. On  the  contrary,  where  neither  of 
these  circumstances  exists,  it  has  been  held 
that  state  regulations  are  not  unconstitu- 
tional. In  the  absence  of  congressional  regu- 
lation,   which    would   be   of   paramount   au- 


"  Inaction  of  dJongress  upon  these  subjects 
of  a  local  nature  or  operation,  unlike  its  in- 
action upon  matters  affecting  all  the  states 
and  requiring  uniformity  of  regulation,  is 
not  to  be  taken  as  a  declaration  that  nothing 
shall  be  done  with  respect  to  them,  but  is 
rather  to  be  deemed  a  declafation  that  for 
the  time  being,  and  until  it  sees  fit  to  act, 
they  may  be  regulated  by  state  authority." 
Mobile  County  17.  Kimball,  (1880)  102  U.  S. 
699. 


IV.  PowEB  OF  C0HGBE88 —  1.  In  General. —  The  power  to  regulate  commerce 
conferred  by  the  Constitution  upon  Congress  is  that  which  previously  existed 
in  a  state.  The  United  States  has  succeeded  to  the  power  and  rights  of  the 
several  states  so  far  as  control  over  interstate  and  foreign  commerce  is 
concerned. 


South  Carolina  v.  Georgia,  (1876)  93  U. 
S.  10. 

Congress,  which  alone  exercises  the  legis- 
lative power  of  the  government,  is  the  con- 
stitutional protector  of  foreign  and  inter- 
state commerce.  Its  supervision  of  this  sub- 
ject is  continuing  in  its  nature,  and  all 
grants  of  special  privileges,  affecting  so  im- 
portant a  branch  of  governmental  power, 
ought  certainly  to  be  strictly  construed. 
Nothing  will  be  presumed  to  have  been  sur- 
rendered unless  it  was  manifestly  so  in- 
tended. Every  doubt  should  be  resolved  in 
favor  of  the  government.  As  Congress  can 
exercise  legislative  power  only,  all  its  reser- 
vations of  power,  connected  with  grants  that 
are  made,  must  necessarily  be  legislative  in 
their  character.  Newport,  etc.,  Bridge  Co.  r. 
U.  S.,   (1881)    105  U.  S.  480. 

Whatever  may  be  the  power  of  a  state  over 
commerce  that  is  completely  internal,  it  can 
no  more  prohibit  or  regulate  that  which  is 
interstate  than  it  can  that  which  is  with 
foreign  nations.  Power  over  one  is  given 
by  the  Constitution  to  Congress  in  the  same 


words  in  which  it  is  given  over  the  other,  and 
in  both  cases  it  is  necessarily  exclusive. 
Hannibal,  etc.,  R.  Co.  v,  Husen,  (1877)  95  U. 
S.  469. 

"An  Act  of  Congress  constitutionally 
passed  iinder  its  power  to  regulate  commerce 
among  the  states  and  with  foreign  nations 
is  binding  upon  all;  as  much  so  as  if  it  were 
embodied,  in  terms,  in  the  Constitution  itself. 
Every  judicial  officer,  whether  of  a  national 
or  a  state  court,  is  under  the  obligation  of  an 
oath  so  to  regard  a  lawful  enactment  of 
Congress.  Not  even  a  state,  still  less  one  of 
its  artificial  creatures,  can  stand  in  the  way 
of  its  enforcement.  If  it  were  otherwise  the 
government  and  its  laws  might  be  prostrated 
at  the  feet  of  local  authority:"  Northern 
Securities  Co.  v.  U.  S.,  (1904)   193  U.  S.  3.33. 

The  power  to  regulate  commerce  among  the 
several  states  is  paramount  in  the  federal 
government  and  cannot  be  restricted  by  a 
state.  Palmer  v.  Cuvahoga  County,  (1843) 
3  McLean  (U.  S.)  226,  18  Fed.  Cas.  No. 
10,688. 


2.  Power  Complete  Except  as  Limited  by  the  Constitution.  —  The  power  to 

regulate  commerce,  like  all  others  vested  in  Congress,  is  complete  in  itself, 

may  be  exercised  to  the  utmost  extent,  and  acknowledges  no  limitations,  other 

than  are  prescribed  in  the  Constitution.     If,  as  has  always  been  understood, 

the  sovereignty  of  Congress,  though  limited  to  specified  objects,  is  plenary  as 

to  those  objects,  the  power  over  commerce  with  foreign  nations  and  among 

the  several  states  is  vested  in  Congress  as  absolutely  as  it  would  be  in  a  single 
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government  having  in  its  constitution  the  same  restrictions  on  the  exercise  of 
the  power  as  are  found  in  the  Constitution  of  the  United  States. 


Gibbons  t?.  Ogden,  (1824)  9  Wheat.  (U. 
S.)  197.  See  also  Sang  Lung  v.  Jackson, 
(1898)  85  Fed.  Rep.  506;  U.  S.  v,  Craig, 
(1886)  28  Fed.  Rep.  795;  Sweatt  t?.  Boston, 
•tc.,  R.  Co.,  (1871)  3  Cliff.  (U.  S.)  339,  L3 
Fed.  Cas.  No.  13,684. 

Commerce  among  the  states  embraces 
navigation,  intercourse,  commiinication,  traf- 
fic, the  transit  of  persons,  and  the  transmis- 
sion of  messages  by  telegraph.  The  power 
to  regulate  commerce  among  the  several 
states  is  vested  in  Congress  as  absolutely  as 
it  would  be  in  a  single  government  having 
in  its  constitution  the  same  restrictions  on 
the  exercise  of  the  power  as  are  found  in  the 
Constitution  of  the  United  States;  such 
power  is  plenary,  complete  in  itself,  and  may 


be  exerted  by  (Congress  to  its  utmost  extent, 
subject  only  to  such  limitations  as  the  Con- 
stitution imposes  upon  the  exercise  of  the 
powers  granted  by  it;  and  in  determining 
the  character  of  the  regulations  to  be  adopted. 
Congress  has  a  large  discretion  which  is  not 
to  be  controlled  by  the  courts,  simply  be- 
cause, in  their  opinion,  such  regulations  mny 
not  be  the  best  or  most  effective  that  could 
be  employed.  Lottery  Case,  (1903)  188  U. 
iS.  356.  See  also  Buttfield  v.  Stranahan, 
(1904)    192  U.  S.  492. 

The  power  of  Congress  over  interstate 
commerce  is  as  absolute  as  it  is  over  foreign 
commerce.  Crutcher  f?.  Kentucky,  (1891) 
141   U.  S.  57,  rwer9ing  (1889)  89  Ky.  6. 


Ai  Abtolnt*  at  That  of  ItotM  orer  DomMtio  Commeree.  —  Subject  to  the  limitations 
imposed  by.  the  Constitution,  the  power  of  Congress  over  interstate  and  inter- 
national commerce  is  as  full  and  complete  as  is  the  power  of  any  state  over  its 
domestic  commerce. 

Northern  Securities  Co.  v.  U.  S.,  (1904)  193  U.  S.  342. 

CompoBMtioB  for  Taldng  Prlvato  Proporty.  —  The  power  to  regulate  commerce  is 
subject  to  all  the  limitations  imposed  by  the  Constitution,  and  among  them  is 
that  of  the  Fifth  Amendments  If,  in  exercising  that  supreme  control,  Con- 
gress deems  it  necessary  to  take  private  property,  then  it  must  proceed  subject 
to  the  limitations  imposed  by  that  amendment  and  can  take  only  on  payment 
of  just  compensation. 

Monongahela  Nav.  Co.  v.  U.  S.,   (1893)   148  U.  S.  336.      See  also  Scranton  v.  Wheeler, 
(1900)   179  U.  S.  153. 


limitod  by  Vatnro  of  Power  and  SoreroigBty  of  Statoi.  —  The  power  to  regulate  com- 
merce among  the  several  states  is  limited  by  other  provisions  of  the  Constitu- 
tion, by  the  nature  of  the  power  and  the  sovereignty  of  the  states. 

U.  S.  V.  Ciena,  (1835)  1  McLean  (U.  S.)  254,  25  Fed.  Cas.  No.  14,795. 

Tlie  power  is  coextensive  with  the  sub-  (1887)  72  Iowa  348 ;  Leisy  v.  Hardin,  (1890) 
ject.  Ridd  v,  Pearson,  (1888)  128  U.  S.  16,  135  U.  S.  100,  reversing  (1889)  78  Iowa  286. 
affirming  Pearson  v.  International  Distillery, 

3.  Power  to  Declare  What  Are  Subjects  of  Commerce.  —  The  power  to  regnliu^ 
commerce  includes  the  power  to  declare  what  property  or  things  may  be  tlic 
subject  of  commerce. 

U.  S.  V.  Popper,   (1899)   98  Fed.  Rep.  424.       the  states,  to  determine  when  a  subject  of 

that  commerce  shall  become  amenable  to  the 
It  is   competent   for   Congress,   under   the       law  of  the  state  in  which  the  transit  ends, 
grant  of  power  to  regulate  commerce  among       In  re  Van  Vliet,  (1890)  43  Fed.  Rep.  763. 

Hay  Make  Use  of  Any  Appropriate  Means.  —  Congress,  being  empowered  to  regulate 
commerce  among  the  several  states  and  to  pass  all  laws  necessary  or  proper  for 
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canTing  into  execution  any  of  the  powers  specifically  oonfened,  may  make  uae 
of  any  appropriate  means  for  the  same. 

Lnztoii  t.  North  River  Bridge  Co.,  (1S94)  163  U.  S.  629. 

4.  Afirmatiye  Bzerdia  of  Power.  —  The  rule  that  in  the  enforcement  of  pro- 
visions guaranteeing  civil  rights^  Congress  is  limited  to  the  enactment  of 
legislation  corrective  of  any  wrong  committed  by  the  states  and  not  by  the 
individuals,  does  not  apply  to  those  cases  in  which  Congress  is  clothed  with 
direct  plenary  powers  of  legislation  over  the  whole  subject,  accompanied  with 
an  express  or  implied  denial  of  such  powers  to  the  states,  as  in  the  regulation 
of  commerce  with  foreign  nations,  among  the  several  states,  and  with  the 
Indian  tribes,  the  coining  of  money,  the  establishment  of  post  offices  and 
post  roads,  the  declaring  of  war,  etc  In  these  cases  Congress  has  power  to 
pass  laws  for  regulating  the  subjects  specified  in  every  detail,  and  the  conduct 
and  transactions  of  individuals  in  respect  thereof. 

Civil  Rights  Oases,  (1883)  100  U.  S.  18.  else  on  the  part  of  Ckmgress  as  much  as  any 

other  power  granted  by  the  Constitution  to 


The  power  is  manifestly  not  confined  or      the    federal    ffovemment.      Kentucky,    etc., 
iffative  form  of  action  by  the      Bridge  Co.  t?.  Louii 
states,  but  clearly  admits  of  affirmative  exer-      37  Fed.  Rep.  634. 


limited  to  a  negative  form  of  action  by  the      Bridge  Co.  t?.  LouisviUe,  etc,  R.  Co.,  (1SS9) 


5.  Power  Baaohei  Interior  of  States.  —  The  power  of  Congress  must  be  exer- 
cised within  the  territorial  jurisdiction  of  the  several  states.  In  regulating 
commerce  with  foreign  nations,  the  power  of  Congress  does  not  stop  at  the 
jurisdictional  lines  of  the  several  states.  The  commerce  of  the  United  States 
with  foreign  nations  is  that  of  the  whole  United  States.  If  Congress  has  the 
power  to  regulate  it,  that  power  must  be  exercised  whenever  the  subject  exists. 
If  it  exists  within  the  states,  if  a  foreign  voyage  may  commence  or  terminate 
at  a  port  within  a  state,  then  the  power  of  Congress  may  be  exercised  within 
the  state.  This  principle  is,  if  possible,  still  more  clear  when  applied  to  com- 
merce among  the  several  states. 

Gibbons  1?.  Ogden,  (1824)  9  Wheat.  (U.S.)       foreign   origin.     Quy  17.   Baltimore,    (1879) 
196.      See  also  Leisy  i?.  Hardin,   (1890)    136       100  U.  S.  443. 

KidSA.SrfllUSIIS^u'l/l'rXi         ^^.r^"^'-^'  *•'•  United  SUte,. 

yvsf^n  /as  lowa  «4».  j^  legislates  for  tlie  whole  nation,  and  is  not 

The  power  of  the  national  goyemment  over  embarrassed    by    state    lines.       Its    peculiar 

eommerce  with   foreign   nations   and   among  duty  is  to  protect  one  part  of  the  country 

the  several  states  is  broad  and  comprehensive.  from    encroachments    by    another   upon    the 

It  reaches  the  interior  of  every  state  of  the  national  rights  which  belong  to  all."    Pensa- 

Union,  so  far  as  it  may  be  necessary  to  pro-  cola   Tel.    Co.   v.    Western    Union   Tel.    Ck>., 

tect  the  products  of  other  states  and  coun-  (1877)  06  U.  S.  10. 
tries  from  discrimination  by  reason  of  their 

6.  Prtioriba  Bales  by  Which  Commeroe  Shall  Be  Oovemed.  —  The  power  to 
regulate  commerce  is  the  power  to  prescribe  the  rule  by  which  commerce  is  to 
be  governed. 

Qibbons  v,  Ogden,  (1824)  0  Wheat.  (U.  S.)  an  exclusive  power  in  Congress;  and  the  pre- 

196.     See  also  Gloucester  Ferry  Co.  i?.  Penn-  scribing  of  rules  for  the  shipping  of  seamen 

sylvania,  (1886)   114  U.  S.  203.  and    the    navigation    of   vessels   engaged    in 

foreign  trade,  or  trade  between  the  states,  is 

The  power  to  regulate  commerce  includes  a    regulation    of    commerce.      The    Barque 

the  power  to  regulate  navigation   with  for-  Chusan,  (1843)  2  Story  (U.  S.)   466,  6  Fed. 

eign  nations  and  among  the  states,  and  it  is  Cas.  No.  2,717. 
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Bnlo  of  Vtm  Competition.  —  The  constitutional  guaranty  of  liberty  of  contract 
does  not  prevent  Congress  from  prescribing  the  rule  of  free  competition  for 
those  engaged  in  interstate  and  international  commerce. 

Northern  Securities  Co.  v.  U.  S.,  (1904)  193  U.  S.  332. 

7.  Power  to  Authorize  Injimotion«  to  Kestrain  Obstructions.  —  The  relations  of 
the  general  government  to  interstate  commerce  are  such  as  to  authorize  a  direct 
interference  to  prevent  a  forcible  obstruction,  and  while  it  may  be  competent 
for  the  government,  through  the  executive  branch  and  in  use  of  the  entire 
executive  power  of  the  nation,  to  forcibly  remove  all  such  obstructions,  it  is 
equally  within  its  competency  to  appeal  to  the  civil  courts  for  an  inquiry  and 
determination  as  to  the  existence  and  character  of  any  alleged  obstructions, 
and  if  such  are  found  to  exist,  or  threaten  to  occur,  to  invoke  the  power  of 
those  courts  to  remove  or  restrain  such  obstructions. 

In  re  Deba,  (1895)  168  U.  S.  599,  denying  a  petition  for  a  writ  of  habeas  corpus  on 
reviewing.     U.  S.  v.  Debs,  (1894)  64  Fed.  Rep.  724. 


8.  Power  Does  Hot  Gompreliend  Internal  Commerce  of  a  State.  —  The  power  con- 
ferred upon  Congress  does  not  comprehend  the  purely  internal  domestic  com- 
merce of  a  state  which  is  carried  on  between  man  and  man  within  a  state  or 
between  different  parts  of  the  same  state. 

Kidd  V.  Pearson,  (1888)  128  U.  S.  16, 
affirming  Pearson  v.  International  Distillery, 
( 1887 )  72  Iowa  348. 


"  The  genius  and  character  of  the  whole 
government  seem  to  be  that  its  action  is  to 
be  applied  to  all  the  external  concerns  of  the 
nation,  and  to  those  internal  concerns  which 
affect  the  states  generally,  but  not  to  those 
which  are  completely  within  a  particular 
state,  which  do  not  affect  other  states,  and 
with  which  it  is  not  necessary  to  interfere, 
for  the  purpose  of  executing  some  of  the  gen- 
eral powers  of  the  government.  The  com- 
pletely internal  commerce  of  a  state,  then, 
may  be  considered  as  reserved  for  the  state 
itself."  Gibbons  t?.  Ogden,  (1824)  9  Wheat. 
(U.  S.)  195. 

The  power  vested  in  Congress  was  not  de- 
signed to  operate  upon  matters  essentially 
local  in  their  nature  and  extent.  "The 
design  and  object  of  that  power,  as  evinced 
in  tne  history  of  the  Constitution,  was  to 
establish  a  perfect  equality  amongst  the  sev- 
eral states  as  to  commercial  rights,  and  to 
prevent  unjust  and  invidious  distinctions, 
which  local  jealousies  or  local  and  partial 
interests  might  be  disposed  to  introduce  and 
maintain.  These  were  the  views  pressed 
upon  the  public  attention  by  the  advocates 
for  the  adoption  of  the  Constitution,  and  in 
accordance  therewith  have  beon  the  exposi- 
tions of  this  instrument  propounded  by  this 
court,  in  decisions  quoted  by  counsel  on 
either  side  of  this  cause,  though  differently 
applied  by  them."  Veazie  r.  Moor,  (1852) 
14  How.  (U.  S.)  574,  affirming  (1850)  32 
Me.  343,   (1849)   31  Me.  360. 


This  express  grant  of  power  to  regulate 
commerce  among  the  states  has  always  been 
understood  as  limited  by  its  terms;  and  as  a 
virtual  denial  of  any  power  to  interfere  with 
the  internal  trade  and  business  of  the  separate 
states,  except  as  a  necessary  and  proper 
means  for  carrying  into  execution  some  other 
power  expressly  granted  or  vested.  U.  8. 
f?.  Dewitt,  (1869)  9  WaU.  (U.  S.)  44. 

When  Congress  undertakes  to  enact  a  law, 
which  can  only  be  valid  as  a  regulation  of 
commerce,  it  is  reasonable  to  expect  to  find 
on  the  face  of  the  law,  or  from  its  essential 
nature,  that  it  is  a  regulation  of  commerce 
with  foreign  nations,  or  among  the  several 
states,  or  with  the  Indian  trib^.  If  not  so 
limited  it  is  in  excess  of  the  power  of  Con- 
gress. If  its  main  purpose  be  to  establish 
a  regulation  applicable  to  all  trade,  to  com- 
merce at  •  all  points,  especially  if  it  be  ap- 
parent that  it  is  designed  to  govern  the  com- 
merce wholly  between  citizens  of  the  same 
state,  it  is  obviously  the  exercise  of  a  power 
not  confided  to  Congress.  Trade-Mark  Cases, 
(1879)   100  U.  S.  96. 

The  power  of  Congress  under  this  clause  is 
not  operative  upon  persons  and  things  upon 
hind  within  the  boundaries  of  state  juris- 
diction, nor  has  the  principle  ever  been  con- 
troverted that  the  rights  and  duties  of  per- 
sons in  relation  to  property  are  rightfully 
prescribed  and  controlled  by  the  laws  of  the 
state  within  whose  territorial  limits  it  is 
found.  King  i\  American  Transp.  Co.,  (1859) 
1  Flipp.  (U.  S.)   1,  14  Fed.  Cas.  No.  7,787. 

There  is  a  commerce  strictly  internal  to 
each  state,  over  which  Congress  has  no  con- 
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trol,  though  it  may  be  earned  on  by  means 
of  the  navigable  riyers  of  the  United  States. 
The  Bright  Star,  (1868)  Woolw.  (U.  S.)  266, 
4  Fed.  Cas.  No.  1,880. 

Congress  cannot  authorize  a  trade  or  busi- 
ness within  a  state  in  order  to  tax  it.  Over 
the  internal  commerce  or  domestic  trade  of 
a  state  Congress  has  no  power  of  regulation 
nor  any  direct  control.  This  power  belongs 
exclusively  to  the  states.  No  interference 
by  Congress  with  the  business  of  citizens 
transacted  within  a  state  is  warranted  by 
the  Constitution^  except  such  as  is  strictly 
incidental  to  the  exercise  of  powers  clearly 
granted  to  the  legislature.  The  power  to 
authorize  a  business  within  a  state  is  plainly 
repugnant  to  the  exclusive  power  of  the  state 
over  the  same  subject.  It  is  true  that 
the  power  of  Congress  to  tax  is  a  very  exten- 
sive power.     It  is  given  in  the  Constitution 


with  only  one  exception  and  only  two  quail* 
fications.  Congress  cannot  tax  exports,  and 
it  must  impose  direct  taxes  by  the  rule  of 
apportionment,  and  indirect  taxes  by  the  rule 
of  uniformity.  Thus  limited,  and  thus  only, 
it  reaches  every  subject,  and  may  be  exer- 
cised at  discretion.  But  it  reaches  only 
existing  subjects.  License  Tax  Cases,  (1866) 
5  Wall.  (U.  S.)  470.  See  also  Pervear  r. 
Massachusetts,   (1866)   5  Wall.   (U.  S.)   475. 

Incidentally  affects  state  authority.  —  If 
an  Act  of  Congress  affects  the  internal  com- 
merce of  a  state  incidentally  merely  it  is 
not  unconstitutional.  If  the  purpose  of  the 
statute  is  legitimate,  and  warranted  by  the 
Constitution,  it  is  wholly  immaterial  to  the 
consideration  of  its  validity  that  somewhere 
it  has  a  casual  or  contingent  effect  upon  the 
domain  of  stete  legislation.  The  Katie, 
(1889)   40  Fed.  Rep.  492. 


9.  Power  to  Enact  Criminal  Laws.  —  The  power  to  regulate  commerce  includes 
the  power  to  regulate  navigation,  as  oonnected  with  the  commerce  with  foreign 
nations  and  among  the  states.  It  does  not  stop  at  the  mere  boundary  line  of  a 
state;  nor  is  it  confined  to  acts  done  on  the  water,  or  in  the  necessary  course 
of  the  navigation  thereof.  It  extends  to  acte,  done  on  land,  which  interfere 
with,  obstruct,  or  prevent  the  due  exercise  of  the  power  to  regulate  commerce 
and  navigation  with  foreign  nations  and  among  the  states.  Any  offense  which 
thus  interferes  with,  obstructs,  or  prevents  such  commerce  and  navigation, 
though  done  on  land,  may  be  punished  by  Congress,  under  its  general  authority 
to  make  all  laws  necessary  and  proper  to  execute  its  delegated  constitutional 
powers. 

U.  S.  V,  Coombs,  (1838)  12  Pet.  (U.  S.) 
78,  holding  that  the  Act  of  1825,  c.  276, 
sec.  9,  providing  "that  if  any  person  shall 
plunder,  steal,  or  destroy  any  money,  goods, 
merchandise,  or  other  effects  from  or  belong- 
ing to  any  ship  or  vessel,  or  boat,  or  raft 
which  shall  be  in  distress,  or  which  shall  be 
wrecked,  lost,  stranded,  or  cast  away  upon 
the  sea,  or  upon  any  reef,  shoal,  bank,  or 
rocks  of  the  sea,  or  in  any  place  within  the 
admiralty  or  maritime  jurisdiction  of  the 
United  States;  or  if  any  person  or  persons 
shall  wilfully  obstruct  the  escape  of  any 
person  endeavoring  to  save  his  or  her  life 
from  such  ship  or  vessel,  boat  or  raft,  or  the 
wreck  thereof;  or  if  any  person  shall  hold 
out  or  show  any  false  light  or  lights,  or  ex- 
tinguish any  true  light,  with  intention  to 
bring  any  ship  or  vessel,  boat  or  raft,  being 
or  sailing  upon  the  sea,  into  danger  or  dis- 
tress, or  shipwreck,  every  person  so  offending, 
his  or  their  counselors,  aiders,  or  abettors, 
shall  be  deemed  guilty  of  felony;  and  shall, 
on  conviction  thereof,  be  punished  by  a  fine 
not  exceeding  five  thousand  dollars,  and  im- 
prisonment and  confinement  at  hard  labor 
not  exceeding  ten  years,  according  to  the 
aggravation  of  the  offense,"  was  within  the 
power  of  Congress  under  this  clause. 

The  power  of  Congress  to  punish  offenses 
committed  on  the  high  seas  below  the  grade 
of  piracy  or  felony  may  be  sustained  under 


this  clause.  The  Ship  Ulysses,  (1800) 
Brun.  Col.  Cas.  (U.  S.)  629,  24  Fed.  Cas. 
No.  14,330. 

Congress  may  provide  for  the  maintenance 
of  good  order  and  discipline,  and  the  punish- 
ment of  offenses  committed  upon  American 
vessels,  in  whatever  waters  they  may  happen 
to  be.  Em  p.  Byers,  (1887)  32  Fed.  Rep. 
406. 

Under  power  to  enact  aU  laws  ^necessary 
and  proper."  — By  this  clause,  and  that 
clause  giving  Congress  power  to  make  all 
laws  necessary  and  proper  to  carry  that 
power  into  effect,  the  legislature  is  author- 
ized to  give  full  protection  to  the  commerce 
of  the  United  States  by  its  criminal  juris- 
prudence. Charge  to  Grand  Jury,  (1861) 
2  Sprague  (U.  S.)  279,  30  Fed.  Cas.  No. 
18,256. 

Conspiracy  to  destroy  vessel.  —  Section  23 
of  the  Act  of  March  3,  1825,  providing  V  that 
if  any  person  or  persons  shall,  on  the  high 
seas,  or  within  the  United  States,  wilfully 
and  corruptly  conspire,  combine,  and  confed- 
erate, with  any  other  person  or  persons,  such 
other  person  or  persons  being  either  within  or 
without  the  United  States,  to  cast  away,  to 
burn,  or  otherwise  destroy,  any  ship  or  ves- 
sel, or  to  procure  the  same  to  be  done,  with  in- 
tent to  injure  any  person  or  body  politic,  that 
hath  underwritten,  or  shall  there  afterwards 
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underwrite,  any  poli<7  of  insurance  thereon,  constitutional.     The  protection  of  commerce 

or  on  goods  on  board  thereof,  or  with  intent  was  the  object  of  the  law,  the  protection  of 

to  injure  any  person  or  body  politic,  that  insurance    policies    was    merely    incidental, 

hath  lent  or  advanced,  or  thereafter  shall  U.  S.  t?.  Cole,  (1853)  5  McLean  (U.  S.)  513, 

lend  or  advance  any  money  on  such  vessel,  on  25  Fed.  Cas.  No.  14,832. 
bottomiy   or   respondentia,"    etc.,   was   held 

10.  Heaiia  Employed  —  a.  Grant  of  Fbanchises.  —  Congress,  under  the 
power  to  regulate  commerce  among  the  several  states,  has  authority  to  grant 
franchises  authorizing  corporations  to  construct  national  highways  and  bridges 
from  state  to  state. 

California  v.  Central  Pac  R.  Co.,  (1888)  127  U.  8.  39. 

6.  State  Cobpobations.  —  An  Act  of  Congress  entitled  "  An  Act  to  grant 
the  right  of  way  through  the  Indian  Territory  to  the  Southern  Kansas  Railway 
Company,  and  for  other  purposes,"  was  a  valid  exercise  of  power  in  relation 
to  commerce.  A  corporation  created  by  the  laws  of  a  state  is  a  fit  instru- 
mentality to  accomplish  the  purposes  of  Congress  in  relation  to  commerce 
between  the  states. 

Cherokee  Nation  v.   Southern  Kansas   R.  Fed.  Rep.   129;   Stockton  17.  Baltimore,  etc., 

Co.,   (1890)   135  U.  S.  651,  reversing  (1888)  R.   Co.,    (1887)    32   Fed.  Rep.  9;   Curtiss  v. 

33   Fed.  Rep.   900.      See  also  Pennsylvania  Hurd,  (1887)  30  Fed.  Rep.  729. 
R.  Ck).  17.  Baltimore,  etc.,  R.  Co.,   (1888)   37 

11.  Delegation  of  Power  —  a.  To  Distbict  of  Columbia.  —  Congress  can- 
not delegate  to  the  District  of  Columbia  power  to  regulate  commerce  between 
the  District  of  Columbia  and  the  states. 

Stoutenburgh  r.  Hennick,  (1889)  129  U.  S.  141. 

b.  Intebstatb  Commerce  Commission.  —  Congress  has  authority,  under 
its  sovereign  and  exclusive  power  to  regulate  commerce  among  the  several 
states,  to  create  a  commission  for  the  purpose  of  supervising,  investigating,  and 
reporting  upon  matters  or-  complaints  connected  with  or  growing  out  of  inter- 
state commerce.  This  federal  commission  has  assigned  to  it  duties,  and 
performs  for  the  United  States,  in  respect  to  that  interstate  commerce  com- 
mitted by  the  Constitution  to  the  exclusive  care  and  jurisdiction  of  Congress, 
the  same  functions  which  state  commissioners  exercise  in  respect  to  local  or 
purely  internal  commerce,  over  which  the  states  appointing  them  have  exclusive 
control.  Their  validity  in  their  respective  spheres  of  operation  stands  upon 
the  same  footing.  The  validity  of  state  commissioners  invested  with  powers 
as  ample  and  large  as  those  conferred* upon  the  federal  commissioners,  has 
not  been  successfully  questioned,  when  limited  to  that  local  or  internal  com- 
merce over  which  the  states  have  exclusive  jurisdiction;  and  no  valid  reason 
is  seen  for  doubting  or  questioning  the  authority  of  Congress. 

Kentucky,  etc.,  Bridge  Co.  v,  Louisville,  (1894)  154  U.  S.  447.  See  also  title  Inter- 
etc.,  R.  Co.,  (1889)  37  Fed.  Rep.  613.  See  state  Commebce,  3  Fed.  Stat.  Annot.  808. 
Interstate  Commerce  Commission  v.  Brimson, 

c.  Impobted  Liquobs  Subject  to  State  Laws.  —  See  the  reference  to 

the  Act  of  Congress  of  August  8,  1890,  under  IX,  2,  t  (4)  Power  of  States  — 
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Staie  (md  Mumcipal  Legislation  Affecting  Commerce  —  Intoxicating  Liguor» 
—  Act  of  Congress  of  August  8,  1890,  p.  501. 

d.  States  May  Peohibit  Inteoduction  of  E:xPLOSiyi».  —  This  power 
to  regulate  interstate  commerce  being  in  Congress,  it  is  within  the  power  of 
Congress  to  permit  its  exercise  in  whole  or  in  part  by  the  states.  In  sections 
4278  and  4279  of  the  Eevised  Statutes  of  the  United  States,  relating  to  nitro- 
glycerine and  other  explosives.  Congress  gives  directly  to  any  state,  territory, 
district,  city,  or  town  the  right  to  prohibit  the  introduction  of  such  substances 
into  its  limits  for  sale,  use,  or  consumption  therein. 

Ea  p.  Jervey,  (1896)  66  Fed.  Rep.  960. 

12.  Subjects  of  Kegnlation  —  a.  Pebsons.  —  ^^  It  is  conceded  that  the  Con- 
stitution has  vested  in  the  government  the  power  to  regulate  commerce  in  all  its 
branches,  and  it  is  settled  that  this  power  extends  to  every  species  of  com- 
mercial  intercourse,  and  may  be  exercised  upon  persons  as  well  as  property. 
This  was  decided  by  the  Supreme  Court  of  the  United  States  in  two  cases, 
generally  known  as  the  Passenger  Cases,  (1849)  7  How.  (U.  S.)  283,  over- 
ruling  in  that  respect  the  case  of  New  York  v.  Miln,  (1837)  11  Pet  (U.  S.) 
102." 

Lin  Sing  v,  Washburn,  (1S62)  20  Gal.  566. 

b.  Eaileoads — (1)  Power  to  Authorize  Construction  of  Railroads. — 
Under  the  power  given  by  this  clause.  Congress  has  the  right  to  authorize  the 
construction  of  railroads. 

California  v.  Central  Pac.  R.  Co.,  (1888)  127  U.  S.  39. 

(2)  Grant  of  Right  of  Way.  —  The  Act  of  Congress  of  July  4,  1884, 
entitled  "  An  Act  to  grant  the  right  of  way  through  the  Indian  Territory  to 
the  Southern  Kansas  Railway  Company,  and  for  other  purposes,"  was  held 
to  be  a  valid  exercise  of  the  power  of  Congress  to  regulate  commerce  among 
the  several  states  and  with  the  Indian  tribes. 

Cherokee  Nation  v.  Southern  Kansas  R.  Co.,  (1890)  136  U.  S.  642. 

(3)  State  Railroad  Engaging  in  Interstate  Commerce,  —  When  a  state  rail- 
road corporation  voluntarily  engages  as  a  common  carrier  in  interstate  com- 
merce by  making  an  arrangement  for  a  continuous  carriage  or  shipment  of 
goods  and  merchandise,  it  is  subjected,  so  far  as  such  traffic  is  concerned,  to 
the  regulations  and  provisions  of  the  Act  of  Congress. 

Interstate  Commerce  Commission  v,  l>etroit,  etc.,  R.  Co.,  (1897)  167  U.  S.  642.  See  also 
Bo  p.  Koehler,  (1887)  30  Fed.  Rep.  867. 

(4)  Regulation  of  Rates.  —  Possessing  sovereign  and  exclusive  power  over 
the  subject  of  commerce  among  the  states.  Congress  may  legislate  in  respect 
thereto  to  the  same  extent  both  as  to  rates  and  all  other  matters  of  regulation 
as  the  states  may  do  in  respect  to  purely  local  or  internal  commerce. 

Kentucky,  etc..  Bridge  Co.  v.  T^ouisville,  etc.,  R.  Co.,  (1889)  37  Fed.  Rep.  634.  See  also 
Kauffman  Milling  Co.  v.  Miasouri  Pac.  R.  Co.,  (1890)  4  Int  Com.  C.  Rep.  433. 
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(5)  Prohibiting  Combinations  Between  Competing  Roads.  —  Congress,  in 
the  exercise  of  its  right  to  regulate  commerce  among  the  several  states,  or 
otherwise,  has  the  power  to  prohibit,  as  in  restraint  of  interstate  commerce,  a 
contract  or  combination  between  competing  railroad  corporations  entered  into 
and  formed  for  the  purpose  of  establishing  «nd  maintaining  interstate  rates 
and  fares  for  the  transportation  of  freight  and  passengers  on  any  of  the  railroads, 
parties  to  the  contract  or  combination,  even  though  the  rates  and  fares  thus 
established  are  reasonable. 

U.  S.  V,  Joint  Traffic  Assoc.,  (1898)  171  U.  S.  505. 

(6)  lAabilUy  for  Negligence.  —  The  whole  subject  of  the  liability  of 
interstate  railroad  companies  for  the  negligence  of  those  in  their  service  may 
be  covered  by  national  legislation  enacted  by  Congress  under  its  power  to 
r^ulate  commerce  among  the  states.  But  when  Congress  has  not  dealj;  with 
that  subject,  it  is  competent  for  a  state  to  enact  legislation  thereon. 

Feirce  v.  Van  Dusen,  (G.  C.  A.  1897)  78  Fed.  Rep.  700. 

(7)  Qualifications  and  Duties  of  Employees.  —  The  power  of  Congress  to 
regulate  interstate  commerce  is  plenary ;  as  incident  to  it.  Congress  may  legis- 
late as  to  the  qualifications,  duties,  and  liabilities  of  employees  and  others  on 
railway  trains  engaged  in  that  commerce;  and  sudh  legislation  will  supersede 
any  state  action  on  the  subject.  But  until  such  legislation  is  had,  it  is  clearly 
within  the  competency  of  the  states  to  provide  against  accidents  on  trains 
whilst  within  their  limits. 

NashTiUe,  etc.,  R.  Co.  v.  Alabama,  (1888)  128  U.  S.  99. 

(8)  Regulations  as  to  Carriage  of  Live  Stock.  —  An  Act  of  Congress  (R.  S. 
sees.  4386-4390)  providing  that  "  no  railroad  company  within  the  United 
States  whose  road  forms  any  part  of  a  line  of  road  over  which  cattle,  sheep, 
fiwine,  or  other  animals  are  conveyed  from  one  state  to  another,  or  the  owners 
or  masters  of  steam,  sailing,  or  other  vessels  carrying  or  transporting  cattle, 
sheep,  swine,  or  other  animals  from  one  state  to  another,  shall  confine  the 
same  in  cars,  boats,  or  vessels  of  any  description  for  a  longer  period  than 
twenty-eight  consecutive  hours,  without  unloading  the  same  for  rest,  water, 
and  feeding  for  a  period  of  at  least  five  consecutive  hours,  unless  prevented 
from  so  unloading  by  storm  or  other  accidental  causes,"  and  prescribing  pen- 
alties for  its  violation,  is  directly  within  the  terms  of  the  Constitution.  No 
state  is  competent  to  make  regulations  of  this  diaracter,  and,  until  Congress 
exercises  its  authority  upon  the  subject,  transportation  of  merchandise  from 
one  state  to  another  is  free. 

U.  S.  V.  Boston,  etc.,  R.  Co.,  (1883)  15  Fed.  Rep.  211. 

c.  Tblbgbaphb.  —  Telegraph  companies  are  subject  to  the  regulating  power 

of  Congress  in  respect  to  their  foreign  and  interstate  business.     A  telegraph 

company  occupies  the  same  relation  to  commerce  as  a  carrier  of  messages, 

th^t  a  railroad  company  does  as  a  carrier  of  goods,    Both  companies  are  instru- 
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ments  of  oommeroey  and  their  business  is  commerce  itself.  They  do  their 
transportation  in  different  ways,  and  the  liabilities  are  in  some  respects  dif- 
ferenty  but  they  are  both  indispensable  to  those  engaged  to  any  considerable 
extent  in  commercial  pursuits. 

trolling  power  of  CongresB,  certainly  as 
against  hostile  state  legislation.  Pensacola 
Tel.  Ck).  V,  Western  Union  Tel.  Co.,  (1877) 
96  U.  S.  10,  aMrmvng  (1876)  2  Woods  (U. 
S.)  643,  19  Fed.  Gas.  No.  10,960. 


Western  Union  Tel.  Co.  v.  Texas,   (1881) 
105  U.  S.  464. 

A  telegraph,  as  an  agency  of  commerce  and 
intercommunication,   comes  within  the  con- 


The  Act  of  Congrefli  Failed  July  24,  IMS,  incorporated  in  Title  LX V.  of  the  Revised 
Statutes,  so  far  as  it  requires  that  the  erection  of  telegraph  lines  shall,  as 
against  state  interference,  be  free  to  all  who  accept  its  terms  and  conditions, 
and  that  a  telegraph  company  of  one  state  shall  not,  after  accepting  them,  be 
excluded  by  another  state  from  prosecuting  its  business  within  her  jurisdiction, 
is  a  legitimate  regulation  of  co/nmercial  intercourse  among  the  states. 

ganized  under  the  laws  of  one  state  for  con- 
structing and  operating  teleeraph  lines  shall 
not  be  excluded  by  another  from  prosecuting 
their  business  within  its  jurisdiction,  if  they 
accept  the  terms  proposed  by  the  national  gov- 
ernment for  this  national  privilege,  is  a 
regulation  of  commercial  intercourse  among 
the  states,  and  is  appropriate  legislation  to 
carry  into  execution  the  powers  of  Congress 
over  the  postal  service.  Pensacola  Tel.  Qo.  v. 
Western  Union  Tel.  Co.,  (1877)  96  U.  S.  11, 
affirming  (1875)  2  Woods  (U.  S.)  643,  19 
Fed.  Cas.  No.  10,960. 


Leloup  t7.  Mobile,  (1888)  127  U.  S.  646, 
reversing  (1884)  76  Ala.  402.  See  also 
Western  Union  Tel.  Co.  r.  Pennsylvania  R. 
Co.,   (1904)   195  U.  S.  540. 

The  Act  of  Confess  of  July  24,  1866, 
substantially  declaring,  in  the  interest  of 
commerce  and  the  convenient  transmission  of 
intelligence  from  place  to  place  by  the  gov- 
ernment of  the  United  States  and  its  citizens, 
that  the  erection  of  telegraph  lines  shall,  so 
far  as  state  interference  is  concerned,  be  free 
to  all  who  will  submit  to  the  conditions  im- 
posed by  Congress,  and  that  corporations  or- 


d.  Ships  and  Shipping — (1)  Oeneral  Authority  of  Congress.  —  The 
power  to  regulate  commerce  includes  navigation  as  well  as  traffic  in  its  ordinary 
signification,  and  embraces  ships  and  vessels  as  the  instruments  of  intercourse 
and  trade  ajs  well  as  officers  and  seamen  employed  in  their  navigation. 

the  regulation  of  Congress,  and  all  laws 
passed  by  that  body  in  the  regulation  of 
navigation  and  trade,  whether  foreign  or 
coastwise,  is  therefore  but  the  exercise  of  an 
undisputed  power.  When,  therefore,  an  Act 
of  the  legislature  of  a  state  prescribes  a 
regulation  of  the  subject  repugnant  to  and 
inconsistent  with  the  regulation  of  Congress, 
the  state  law  must  give  way ;  and  this,  with- 
out regard  to  the  source  of  power  whence 
Ihe  state  legislature  derived  its  enactment." 
Sinnot  v.  Davenport,  (1869)  22  How.  (U.  8.) 
243,  reversing  Pilotage  Com*rs  v.  The  Steam- 
boat Cuba,  (1856)  28  Ala.  185. 


State  Tonnage  Tax  Cases,  (1870)  12  Wall. 
(U.  S.)  216. 

The  commercial  power  conferred  by  the 
Constitution  is  one  without  limitation.  It 
authorizes  legislation  with  respect  to  all  the 
subjects  of  foreign  and  interstate  commerce, 
the  persons  engaged  in  it,  and  the  instru- 
ments by  which  it  is  carried  on.  And  legis- 
lation has  largely  dealt,  so  far  as  commerce 
bv  water  is  concerned,  with  the  instruments 
of  that  commerce.  It  has  embraced  the  whole 
subject  of  navigation,  prescribed  what  shall 
constitute  American  vessels,  and  by  whom 
they  shall  be  navigated;  how  they  shall  be 
registered  or  enrolled  and  licensed;  to  what 
tonnage,  hospital,  and  other  dues  they  shall 
be  subjected;  what  rules  they  shall  obey  in 
passing  each  other ;  and  what  provision  their 
owners  shall  make  for  the  health,  safety, 
and  comfort  of  their  crews.  Since  steam  has 
been  applied  to  the  propulsion  of  vessels, 
legislation  has  embraced  an  infinite  variety 
of  further  details,  to  guard  against  accident 
and  consequent  loss  of  life.  Sherlock  t\ 
Ailing,  (1876)  93  U.S.  103. 

"The  whole  commercial  marine  of  the 
country  is  placed  by  the  Constitution  under 


That  power  authorizes  all  appropriate 
legislation  for  the  protection  or  advancement 
of  either  interstate  or  foreign  commerce,  and 
for  that  purpose  such  legislation  as  will  in- 
sure the  convenient  and  safe  navigation  of  all 
the  navigable  waters  of  the  United  States, 
whether  that  legislation  consists  in  requiring 
the  removal  of  obstructions  to  their  use,  in 
prescribing  the  form  and  size  of  the  vessels 
employed  upon  them,  or  in  subjectinff  the 
vessels  to  inspection  and  license,  in  order  to 
insure  their  proper  construction  and  equip- 
ment. The  Daniel  Ball,  (1870)  10  Wall. 
(U.  S.)  564. 
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(2)  WJien  a  Vessel  Is  Engaged  in  Interstate  Convmerce.  —  From  the  fact 
that  all  the  places  at  which  a  vessel  touches  are  in  the  same  state,  it  does  not 
follow  that  she  is  engaged  in  purely  internal  commerce.  It  is  entirely  possible 
for  a  vessel  to  be  engaged  in  interstate  conmierce  although  all  the  ports  touched 
by  her  are  in  the  same  state ;  and  in  the  absence  of  evidence  to  the  contrary  it 
may  be  inferred  from  the  route  pursued  by  the  boat  and  the  connection  between 
the  boat  and  railroads  at  each  end  of  her  route,  that  the  boat  is,  to  some  extent 
at  least  —  to  what  extent  is  inmiaterial  —  engaged  in  interstate  commerce. 
If  the  inference  be  permissible  and  it  be  found  that  the  vessel  is  engaged  in 
interstate  commerce,  the  provisions  of  an  Act  of  Congress  prohibiting  the 
carrying  of  a  greater  number  of  passengers  than  is  stated  in  the  certificate  of 
inspection  is  applicable  to  her. 


The  Hazel  Kirke,  (1885)  25  Fed.  Rep.  603. 

The  navigation  laws  of  the  United  States 
have  no  application  to  the  case  of  barges  be- 
ing towed  from  one  point  in  a  state  to  an- 
other point  in  the  same  state,  and  the  trips 
have  no  connection  whatever,  by  any  possible 
construction,  with  any  point  outside  the 
state.  "The  complaint  is  that  the  barges 
were  not  provided  with  the  means  of  safety 
for  passengers  as  prescribed  by  Congress. 
They  were  in  tow  of  a  steamer  which,  the 
petition  shows,  was  regularly  enrolled  and 
licensed,  and  subject  to  the  laws  of  Congress. 


It  may  be  that  Congress  has  the  power  to 
prescribe  the  law  of  the  highway  so  far  as 
may  be  necessary  to  protect  the  interstate 
commerce,  but  no  court  will  undertake  to 
expound  the  Constitution  and  declare  inci- 
dental powers,  unless  the  question  is  directly 
presented  and  the  case  imperatively  requires 
it.  The  steamer  which  had  these  barges  in 
tow,  being  subject  to  the  navigation  laws  of 
the  United  States,  the  mere  fact  that  she 
took  in  tow  the  barges  had  nothing  to  do 
with  any  interference  with  the  proper  naviga- 
tion of  the  Ohio  river."  The  Gretna  Green, 
(1883)  20  Fed.  Rep.  901. 


(3)  Enrolling  and  Licensing  of  Vessels,  —  The  power  oi  Congress  to 
require  vessels  to  be  enrolled  and  licensed  is  derived  from  this  provision,  but 
such  enrolment  does  not  of  itself  exclude  the  right  of  a  state  to  exact  a  license 
from  her  own  citizens  on  account  of  their  ownership  and  use  of  such  property 
having  its  situs  within  the  state. 


Wiggins  Ferry  Co.  v.  East  St.  Louis, 
(1882)  107  U.  S.  376,  affirming  (1882)  102 
III.  560. 

A  steamboat  enrolled  and  licensed  pur- 
suant to  an  Act  of  Osngress  is  entitled  to  the 
protection  of  the  general  government  while 
engaged  in  commerce  between  different  states, 
and  her  owners  have  a  right  to  use  the 
navigable  streams  of  the  country  free  from 
all  material  obstructions  to  navigation.  Jolly 
V.  Terre  Haute  Draw-Bridge  Co.,  (1863)  6 
McLean  (U.  S.)  237,  13  Fed.  Cas.  No.  7,441. 


The  Act  of  Congress  of  July  29,  1850,  con- 
cerning the  registry  of  vessels,  was  held  to 
be  valid.  The  means  of  ascertaining  the 
names  and  citizenship  of  owners  of  ships  and 
vessels,  and  of  perpetuating  and  authenticat- 
ing evidence  thereof  are  regulations  of  com- 
merce within  the  meaning  of  that  term  as 
defined  by  the  decisions  of  the  Supreme 
Court.  Blanchard  v.  The  Brig  Martha  Wash- 
ington, (1860)  1  Cliff.  (U.  S.)  463,  3  Fed.  Cas. 
No.  1,513,  affirming  (I860)  3  Ware  (U.  S.) 
246,  16  Fed.  Cas.  No.  9,148. 


Without  lUgard  to  Looallty  or  Haturo  of  Employmont.  —  Acts  of  Congress  requiring 
vessels  transporting  merchandise  or  passengers  upon  the  navigable  waters  of 
the  United  States  to  obtain  from  the  proper  officer  a  license  under  existing  law, 
are  applicable  to  a  steamer  engaged  as  a  common  carrier  between  places  in  the 
same  state  when  a  portion  of  the  merchandise  transported  by  her  is  destined 
to  places  in  other  states  or  comes  from  places  without  the  state,  she  not  running 
in  connection  with,  or  in  continuation  of,  any  line  of  steamers  or  other  vessels, 
or  any  railroad  line  leading  to  or  from  any  other  state. 
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The  Daniel  Ball,  (1870)  10  Wall.  (U.  S.) 
663. 

Ck>iigre88  has  the  constitutional  power  to 
require  steamboats  to  be  licensed  or  in- 
spected, wi^out  regard  to  the  business  they 


follow  or  the  places  th^  run  between,  and 
boats  wholly  engaged  on  ferries  within  a 
state,  and  owned  in  such  state,  are  subject  to 
the  law.  U.  S.  v.  Jackson,  (1841)  4  N.  Y. 
Leg.  Obs.  450,  26  Fed.  Cas.  No.  15,458. 


(4)  Regvlating  Rights  cmd  lAdbiliMes  as  Coimrum  Ccvrriera  —  (a)  In  etneial. 
—  Whether  this  clause  of  the  Constitution  of  the  United  States  authorizes 
Congress  to  pass  laws  regulating  the  rights  and  liabilities  of  common  carriers 
by  water  confined  in  their  operations  alone  to  the  limits  of  one  state,  and 
thereby,  in  effect^  to  repeal  the  state  laws  upon  the  subject,  may  well  be 
questioned. 

The  enactment  of  this  statute  comes  fairly 
within  the  powers  granted  to  Congress  by  the 
Constitution  of  the  United  States  "to  regu- 
late commerce  with  foreign  nations,  and 
among  the  several  states."  The  power  ex- 
tends as  well  to  the  regulation  of  the  naviga- 
tion of  vessels  engaged  in  conveying  passen- 
Sers,  whether  steam  vessels  or  of  any  other 
escription,  as  to  navigation  of  vessels  en- 
gaged in  traffic  merely,  and  to  the  regulation 
and  government  of  seamen  on  board  of  Amer- 
ican ships.  It  is  obligatory  as  a  rule  of  de- 
cision and  of  evidence,  and  as  fixing  the 
rights  and  obligations  of  parties,  alike  ui  the 
courts  of  this  state  and  of  the  United  States. 
Bradley  v.  Northern  Transp.  Co.,  (1864)  15 
Ohio  St.  556. 


Houston,  etc.,  Nav.  Co.  v.  Dwyer,   (1867) 
20  Tex.  382. 

An  Act  of  Congress,  July  7,  1838,  "  to  pro- 
vide for  the  better  security  of  the  lives  of 
passengers  on  board  of  vessels  propelled  in 
whole  or  in  part  by  steam,"  provides  "  that 
in  all  suits  and  actions  against  proprietors 
of  steamboats,  for  injuries  arising  to  person 
or  property  from  the  bursting  of  the  boiler 
of  any  steamboat,  or  the  collapse  of  a  flue,  or 
other  injurious  escape  of  steam,  the  fact  of 
such  bursting,  collapse,  or  injurious  escape 
of  steam  shall  be  taken  as  full  prima  facie 
evidence,  sufficient  to  charge  the  defendant  or 
those  in  his  employ,  with  negligence,  until  he 
shall  show  that  no  negligence  has  been  com- 
mitted by  him  or  those  in  his  employment." 


(b)  UmiUtlMi  of  Yefiel  Ownm'  liaUUty.  —  Section  4  of  the  Act  of  June  19,  1886, 
which  extends  the  Limited  Liability  Act  to  all  sea-going  vessels,  and  also  to 
all  vessels  used  on  lakes  or  rivers  or  in  inland  navigation,  including  canal 
boats,  barges,  and  lighters,  was  passed  in  amendment  of  the  maritime  law  of 
the  country,  and  the  power  to  make  such  amendments  is  coextensive  with  such 
law.  It  is  unnecessary  to  invoke  the  power  given  to  Congress  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states  in  order  to  find 
authority  to  pass  the  law  in  question.  The  power  of  Congress  is  not  confined 
to  the  boimdaries  or  class  of  subjects  which  limit  and  characterize  the  power 
to  regulate  commerce;  but  in  maritime  matters  it  extends  to  all  matters  and 
places  to  which  the  maritime  law  extends. 


In  re  Gamett,  (1801)  141  U.  S.  12,  the 
court  saying:  "  It  is  unnecessary  to  inauire 
whether  the  section  is  valid  as  to  all  kinds  of 
vessels  nkmed  in  it;  if  it  is  valid  as  to  the 
kind  to  which  the  steamboat  Katie  belongs 
it  is  sufficient  for  the  purposes  of  this  case." 

Section  4  of  the  Act  of  June  19,  x886,  ex- 
tending the  right  to  limit  liability  to  the 
owners  of  "  all  vessels  used  on  lakes  or  rivers, 
or  in  inland  navigation,  including  canal 
boats,  barges,  and  lighters,''  excepts  from  its 
operation  inland  navigation  only,  and  not  in- 
ternal commerce.  Even  though  the  subjects 
of  this  extended  right  to  limit  liability,  or  the 
territory  in  which  it  is  effective,  are  partially 
within  the  region  of  state  control,  yet,  where 
th^  are  separable,  and  are  partly  under  the 
national  control,  the  Act  will  be  sustained  by 


the  courts  wherever  the  power  of  Congress 
extends,  and  as  to  all  those  objects  to  which 
it  attaches.  The  Katie,  (1889)  40  Fed.  Rep. 
402. 

Section.  4283,  R.  S.»  provides  that  "  the 
liability  of  the  owner  of  any  vessel,  for  any 
embezzlement,  loss,  or  destruction,  by  any 
person,  of  any  property,  goods,  or  merchan- 
dise, shipped  or  put  on  bimrd  of  such  vessel, 
or  for  any  loss,  damage,  or  injury  by  col- 
lision, or  for  any  act,  matter,  or  thing  lost, 
damage  or  forfeiture  done,  occasioned,  or 
incurred,  without  the  privity  or  knowledge 
of  such  owner  or  owners,  shall  in  no  case 
exceed  the  amount  of  the  value  of  the  inter- 
est of  such  owner  in  such  vessel,  and  her 
freight  then  pending."  Since  by  see.  4289, 
K.  S.,  its  provisions  are  applicable  to  veaaela 
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used  in  river  or  inland  navigation,  sec.  4283 
is  valid.  Congress  has  power  to  regulate  the 
liability  of  the  owners  of  vessels  navigating 
the  hif^h  seas  but  engaged  only  in  the  trans- 
portation of  goods  and  passengers  between 
ports  and  places  in  the  same  state.  Lord  v, 
Ooodall,  etc.,  Steamship  Co.,  (1880)  102  U. 
S.  541. 

While  section  4283,  R.  S.,  does  not,  by  its 
terms,  limit  its  operation  to  vessels  engaged 
in  interstate  or  foreign  commerce,  undoubt- 
edly the  power  of  Congress  to  legislate  on 
the  subject  is  to  be  found  only  in  the  clause 
which  authorizes  Congress  to  regulate  com- 
merce, and  if  a  vessel  is  not  employed  in  the 
business  of  interstate  and  foreign  commerce, 
then  she  is  not  within  the  terms  of  the  stat- 
ute. In  re  Vessel  Owners'  Towing  Co., 
(1886)  26  Fed.  Rep.  170. 

But  in  The  Garden  City,  (1886)  26  Fed. 
Rep.  768,  the  court,  commenting  on  In  re 
Vessel  Owners'  Towing  Co.,  (1886)  26  Fed. 
Rep.  169,  said:  "  The  language  above  quoted 
was  doubtless  used  by  the  learned  judge  in 
reference  to  the  special  facts  of  that  case, 
which  did  not  constitute  a  marine  tort.  Thus 
limited,  it  is  no  doubt  correct;  but  as  a  gen- 
eral proposition,  applicable  to  all  the  cases 
covered  by  the  Act  of  March  3,  1851  [R.  S. 


sec.  4283],  the  above  quoted  concession  to 
those  objecting  to  the  proceedings  is,  I  think, 
too  broad,  and  without  due  consideration  of 
the  importance  of  the  question,  or  of  the  ex- 

Eress  reservation  of  any  opinion  on  that  point 
y  the  Supreme  Court  in  the  case  of  Lord  v, 
Goodall,  etc.,  Steamboat  Co.,  (1880)  102 
U.  S.  541,  545.  The  question  was  carefully 
considered  by  my  learned  predecessor  in  the 
case  of  In  re  Long  Island  North -Shore  Pass., 
etc.,  Transp.  Co.,  (1881)  5  Fed.  Rep.  599,  608, 
618.  It  was  there  held  that  the  power  of 
Congress  to  legislate  upon  a  lii^itation  of  the 
liability  of  vessels  and  their  owners  for 
marine  torts  was  within  those  clauses  of  the 
Constitution  which  extend  the  judicial  power 
'  to  all  cases  of  admiralty  anu  maritime  juris- 
diction,' which  authorize  Congress  'to  make 
all  laws  necessary  and  proper  for  carrying 
into  execution  the  power  vested  in  the  gov- 
^ernment  of  the  United  States,  or  in  any  de- 
partment or  officer  thereof.' " 

The  Act  of  Congress  of  March  3,  1851,  sec. 
4283,  R.  S.,  was  held  to  have  no  application 
to  injuries  done  by  vessels  upon  land  within 
the  body  of  a  state,  as  the  destruction  of 
property  by  fire  caused  bv  the  emission  of 
sparks  from  the  smokestack.  King  v.  Amer- 
ican Transp.  Co.,  (1859)  1  Flipp.  (U.  S.)  1, 
14  Fed.  Cas.  No.  7,787. 


(6)  Regulating  Build  and  Equipment.  —  Congress  has  power  to  regulate 
the  build  and  equipment  of  vessels  within  the  United  States,  whether  or  not 
they  are  engaged  in  commerce  with  foreign  nations  or  among  the  several  states, 

U.  S.  V.  Jackson,  (1841)  4  K.  Y.  Leg.  Obs.  450,  26  Fed.  Cas.  No.  15,458. 

(6)  Recording  Conveycmces  of  Vessels.  —  The  Act  of  Congress  of  July 
29,  1860,  providing  "that  no  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  any  vessel,  or  part  of  any  vessel  of  the  United  States,  shall  he  valid 
against  any  person  other  than  the  grantor  or  mortgagor,  his  heirs  and  devisees, 
and  persons  having  actual  notice  thereof,  unless  such  bill  of  sale,  mortgage, 
hypothecation,  or  conveyance  bo  recorded  in  the  office  of  the  collector  of 
customs,  where  such  vessel  is  registered  or  enrolled,"  was  held  to  bo  constitu- 
tional. As  Congress  under  its  power  to  regulate  commerce  has  made  regula- 
tions pertaining  to  vessels  of  the  United  States,  its  power  may  be  extended  to 
the  security  and  protection  of  the  rights  and  title  of  all  persons  dealing  in 
such  property. 

White's  Bank  v.  Smith,  (1868)  7  Wall. 
lU.  S.)  650.  See  also  Aldrich  v,  iEtna  Ins. 
Co.,  (1869)  8  Wall.  (U.  S.)  491,  that  the 
operation  of  a  mortgage  duly  recorded  under 
the  Act  of  Congress  cannot  be  defeated  by  an 


iffr 
idei 


A  mortgage  on  a  steamboat  registered  and 
executed  according  to  the  provisions  of  an 
Act  of  Congress,  is  valid  and  binding  although 
not  authorized  by  the  laws  of  the  state.  Shaw 
V.  McCandless,  (1858)  36  Miss.  296. 


attachment  under  a  state  statute. 


(7)  Requiring  Lqavs  to  Be  Posted  in  Conspicuous  Places.  —  An  Act  of 
Congress  providing  that  the  secretary  of  the  treasury  should  cause  to  be  pre- 
pared a  synopsis  of  the  laws  relating  to  the  carriage  of  passengers  and  their 
safety  in  vessels  propelled  in  whole  or  in  part  by  steam,  and  to  give  to  any 
such  vessel  two  copies,  on  application  of  its  owner  or  master,  who  should,  with- 
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out  unnecessary  delay,  have  the  same  framed  under  glass  and  should  place  and 
keep  them  in  conspicuous  places  in  such  vessel,  and  imposing  a  forfeiture  in 
case  such  owner  or  master  should  neglect  or  refuse  to  comply  with  the  pro- 
visions of  the  statute,  was  within  the  power  of  Congress  to  regulate  com- 
merce among  the  several  states,  and  the  constitutional  provision  extending  the 
judicial  power  to  all  cases  of  admiralty  and  maritime  jurisdiction. 

The  Lewellen,  (1868)  4  Biss.  (U.  S.)  156,  15  Fed.  Gas.  No.  8^07. 

(8)  Regulating  Payment  of  Seamen's  Wages.  —  An  Act  of  Congress 
making  it  unlawful  to  pay  any  seaman  wages  in  advance,  making  such  payment 
a  misdemeanor,  and  in  terms  providing  that  such  payment  shall  not  absolve 
the  vessel  or  its  master  or  owner  for  full  payment  of  wages  after  the  same 
shall  have  been  actually  earned,  is  valid  as  applied  to  contracts  of  sailors  for 
services  interstate  and  foreign.  Contracts  with  sailors  for  their  services  are 
exceptional  in  their  character,  and  may  be  subjected  to  special  restrictions 
for  the  purpose  of  securing  the  full  and  safe  carrying  on  of  commerce  on  the 
water.  Being  so  subject,  whenever  the  contract  is  for  employment  in  commerce, 
not  wholly  within  the  state,  legislation  enforcing  such  restrictions  comes  within 
the  domain  of  Congress,  which  is  charged  with  the  duty  of  protecting  foreign 
and  interstate  commerce. 


Patterson  v.  Bark  Eudora,  (1003)  190  U. 
S.  173,  wherein  the  court  said  that  it  is 
within  the  power  of  Congress  to  protect  aU 
sailors  shipping  in  United  States  ports  on 
vessels  engaged  in  foreign  or  interstate  com- 
merce whether  they  belong  to  citizens  of  this 
country  or  of  a  foreign  nation,  and  the 
United  States  courts  are  bound  to  enforce 
provisions  of  Acts  of  Congress  in  respect  to 
foreign  equally  with  domestic  vessels.  See 
also  Kenney  v,  Blake,   (C.  C.  A.  1003)    125 


Fed.  Rep.  672,  affvrming  The  Troop,   (1002) 
117  Fed.  Rep.  567. 

See  paragraph  ReguXatvng  OorUracta  of 
Seamen  {infra,  p.  6S1),  under  the  last  clause 
of  this  section,  giving  to  Congress  the  power 
"  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution  in  the  government  of  the 
United  States  or  in  any  department  or  officer 
thereof." 


(9)  Prohibiting  Foreign  Vessels  from  Entering.  —  Congress  may  unques- 
tionably, under  its  powers  to  regulate  commerce,  prohibit  any  foreign  ship  from 
entering  our  ports,  which,  in  its  construction  or  equipment^  uses  any  improve- 
ment patented  in  this  country,  or  may  prescribe  the  terms  and  regulations  upon 
which  such  vessel  shall  be  allowed  to  enter.  Yet  it  may  perhaps  be  doubted 
whether  Congress  could  by  law  confer  on  an  individual,  or  individuals,  a  right 
which  would  in  any  degree  impair  the  constitutional  powers  of  the  legislative 
or  executive  departments  of  the  government,  or  which  might  put  it  in  their 
power  to  embarrass  our  commerce  and  intercourse  with  foreign  nations,  or 
endanger  our  amicable  relations. 

Brown  v,  Duchesne,  (1856)  19  How.  (U.  S.)  198. 

(10)  Prohibiting  Overloading  Vessels.  —  See  under  the  last  dause  of  this 
section,  giving  to  Congress  the  power  "  to  make  all  laws  whicli  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing  pov^ers^  and  all 
other  powers  vested  by  this  Constitution  in  the  government  of  the  United  States 
or  in  any  department  or  officer  thereof." 
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e.  Navigation  and  Navigable  Watkbs — (1)  Powers  of  C&ngress  in 
OenerdL  —  The  power  of  Congress  to  regulate  navigable  waters  is  not  expressly 
granted  in  the  Constitution,  but  is  a  power  incidental  to  the  express  "  power 
to  regulate  commerce  with  foreign  nations,  and  among  the  several  states  and 
with  the  Indian  tribes." 


Leovy  v.  U.  S.,  (1900)   177  U.  S.  632. 

The  commerce  clause  or  provision  of  the 
Constitution  includes  control  of  the  navigable 
waters  of  the  United  States  so  far  as  may 
be  necessary  to  insure  free  navigation.  Grand 
Trunk  R.  Co.  v.  Backus,  (1891)  46  Fed.  Rep. 
213. 

Congress  can  exercise  jurisdiction  over  all 
navigable  streams  to  the  extent  that  may  be 
necessary  for  the  encouragement  and  protec- 
tion of  commerce  between  two  or  more  states. 
Jolly  V.  Terre  Haute  Draw-Bridge  Co.,  (1853) 
6  McLean  (U.  S.)  237,  13  Fed.  Cas.  No. 
7,441. 

All  the  powers  which  existed  in  the  states 
before  the  adoption  of  the  National  Constitu- 
tion, and  which  have  always  existed  in  the 
Parliament  of  England,  are  the  powers  pos- 
sessed by  Congress  over  navigable  waters  lui- 
der  its  authority  to  regulate  commerce.  Gil- 
man  V,  Philadelphia,  (1865)  3  Wall.  (U.  S.) 
726. 

Rivers  navigable  in  fact  —  The  power 
vested  in  the  general  government  to  regulate 
interstate  and  foreign  commerce  involves  the 
control  of  the  waters  of  the  United  States 
which  are  navigable  in  fact,  so  far  as  it  may 
be  necessary  to  insure  their  free  navigation, 
when  by  themselves  or  their  connection  with 
dther  waters  they  form  a  continuous  channel 
for  commerce  among  the  states  or  with  for- 
eign countries.  Escanaba,  etc.,  Transp.  Co. 
r.  Chicago,  (1882)  107  U.  S.  682,  affirming 
(1882)  12  Fed.  Rep.  777.  See  also  Rhea  v. 
Newport  News,  etc.,  R.  Co.,  (1892)  50  Fed. 
Rep.  21;  Grand  Trunk  R.  Co.  v.  Backus, 
(1891)  46  Fed.  Rep.  214. 

The  power  vested  in  Congress  to  regulate 
commerce  with  foreign  nations  and  among 
the '  several  states  includes  the  control  of 
the  navigable  waters  of  the  United  States 
so  far  as  may  be  necessary  to  insure  their 
free  navigation ;  and  by  **  navigable  Waters 
of  the  United  States  "  is  meant  such  as  are 
navigable  in  fact,  and  which  by  themselves 
or  their  connection  with  other  waters  form 
a  continuous  channel  for  commerce  with  for- 
eign countries  or  among  the  states.  Miller 
V,  New  York,  (1883)  109  U.  S.  396,  affirming 
(1876)  13  Blatchf.  (U.  S.)  469,  17  Fed.  Cas. 
No.  9,686,  (1880)  10  Fed.  Rep.  613. 

"  Under  the  English  system,  the  ebb  and  flow 
of  the  tide,  with  few  if  any  exceptions,  estab- 
lished the  fact  of  navigability;  and  this  was 
the  course  of  decision  in  this  country  until  re- 
cently. The  vast  extent  of  our  fertile  coun- 
try, its  increasing  commerce,  its  inland  seas, 
bays,  and  rivers,  open  to  us  a  commercial 
prosperity  in  the  future  which  no  nation  ever 
enjoyed.  Our  contracted  views  of  the  English 
admiralty,  which  was  limited  by  the  ebb  and 


flow  of  the  tide,  were  discarded,  and  the  more 
liberal  principles  of  the  civil  law,  equally 
embraced  by  the  Constitution,  were  adoptea. 
This  law  is  commercial  in  its  character,  and 
applies  to  all  navigable  waters,  except  to  a 
commerce  exclusively  within  a  state.  Many 
of  our  leading  rivers  are  sometimes  unnavi- 
gable;  but  this  cannot  affect  their  navigability 
at  other  times.  A  commerce  carried  on  be- 
tween two  or  more  states  is  subject  to  the 
laws  and  regulations  of  (ingress,  and  to  the 
admiralty  jurisdiction."  Nelson  v.  Leland, 
(1869)  22  How.  (U.  S.)  55. 

The  power  of  Congress  to  declare  that  the 
navigable  waters  shall  be  common  highways, 
the  navigation  of  which  cannot  be  materially 
obstructed  by  state  authority,  is  confined  to 
those  streams '  which  are  channels  of  com- 
merce between  the  states;  such  as  are  navi- 
gable in  fact,  for  vessels  of  commerce  coming 
out  of,  and  returning  into,  by  continuous 
voyages,  the  navigable  waters  of  other  states. 
Streams,  where  they  are  only  navigable  for 
certain  kinds  of  inferior  craft,  or  for  certain 
distances  within  the  state,  and  where  they  are 
not  visited  by  vessels  of  commerce  coming 
from  and  going  to  the  navigable  waters  of 
the  other  states,  by  continuous  voyages,  are 
subject  onlv  to  the  jurisdiction  of  the  state, 
and  the  legislature,  in  its  own  discretion,  may 
authorize  their  obstruction  at  pleasure,  when 
deemed  proper  for  the  public  good.  Neader- 
houser  v.  State,   (1867)   28  Ind.  266. 

Navigable  waters  entirely  within  the  limits 
of  a  sUite  stand  upon  the  same  footing  and 
are  subject  to  the  same  controlling  authority 
of  Congress  as  those  extending  through  or 
reaching  beyond  the  state.  There  is  no  dis- 
tinction, under  the  commerce  clause  of  the 
Constitution,  or  in  principle,  between  a  navi- 
gable stream  running  through  two  or  more 
states,  and  such  a  stream  located  wholly  in 
one  state,  and  connecting  with  other  navi- 
gable waters,  so  as  to  form  a  continuous 
channel  of  communication  with  foreign  na- 
tions among  the  states.  Rhea  r.  Newport 
News,  etc.,  R.  Co.,  (1892)  50  Fed.  Rep.  21. 

If  the  navigable  waters  of  a  state  wholly 
within  the  state,  and  with  no  exterior  water 
connection,  are  yet  utilized  under  *'  common 
control,  management,  or  arrangement,"  in 
connection  with  railroads,  for  "  continuous 
carriage  "  —  in  other  words,  for  interstate 
commerce  —  for  the  purposes  of  such  com- 
merce they  would  become  public  waters  of 
the  United  States,  and  subject  to  congres- 
sional control  under  the  commerce  clause  of 
the  Constitution,  if  not  under  the  admiralty 
clause.    The  Katie,  (1889)  40  Fed.  Rep.  489. 

Whether  navigable  waters  are  wholly 
within  the  boundaries  of  a  state  or  lie  between 
two  states,  is  not  material.     They  are  navi- 
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gable  waters  of  the  United  States  if  they 
form  by  themselves,  or  by  uniting  with  others, 
a  continuous  highway  for  commerce  with 
other  states  or  countries.  Decker  v.  Balti- 
more, etc.,  R.  Co.,  (1887)  30  Fed.  Rep.  724. 

All  waters  are  navigable  waters  of  the 
United  States  within  the  meaning  of  the  Acts 
of  Congress,  in  contradistinction  from  the 
navigable  waters  of  the  states,  where  they  form 
in  their  ordinary  condition  by  themselves,  or 
by  uniting  with  other  waters,  a  continuous 
highway,  over  which  commerce  is  or  may  be 
carried  on  with  other  states  or  foreign  coim- 
tries  in  the  customary  modes  in  which  such 
commerce  is  conducted  by  water.  The  Chicago 
river  and  its  branches  must,  therefore,  be 
deemed  navigable  waters  of  the  United  States, 
over  which  the  commercial  power  of  Con- 
gress may  be  exercised  to  the  extent  neces- 
sarv  to  protect  their  free  navigation,  and  it 
is  immaterial  that  the  stream  was  originally 
non-navigable  or  artificially  constructed,  or 
wholly  within  one  state,  or  practically  con- 
trolled by  one  state  or  city.  Navigable 
Waters,  (1891)  20  Op.  Atty.-Gen.  101. 


A  waterway  like  Rock  river,  emptying 
into  the  Mississippi  river,  though  lying  wholly 
within  the  state  of  Illinois,  is,  if  navigable,  one 
of  the  highways  of  interstate  commerce.  It 
leads,  with  its  connections,  from  points  within 
Illinois  to  points  in  other  states,  and  is  thus 
a  part  of  the  waterway  which,  as  an  en- 
tirety, interconnects  cities  in  many  states,  and 
carries  the  commerce  of  many  states.  U.  S. 
V,  Moline,  ( 1897 )  82  Fed.  Rep.  593. 

See  Neaderhouser  v.  State,  (1867)  28  Ind. 
266,  set  out  aupra,  p.  409. 

State  action  or  non-action  in  reference  to 
the  navigable  waters  of  the  United  States  in 
no  way  affects  or  restricts  the  right  of  Con- 
gress to  exercise  its  paramount  authority, 
and  supersede  whatever  has  been  sanctioned 
or  permitted  by  local  authority ;  because  Acts 
of  Congress  upon  subjects  within  the  jurisdic- 
tion of  the  general  government,  such  as  are 
covered  by  the  commercial  clause  of  the  Con- 
stitution, are  necessarily  the  paramount  law 
of  this  country.  Grand  Trunk  R.  Co.  v. 
Backus,  (1891)  46  Fed.  Rep.  213. 


(2)  Servitude  of  Title  to  Shore  and  Svhmerged  Soil.  —  All  navigable 
waters  are  under  the  control  of  the  United  States  for  the  purpose  of  regulating 
and  improving  navigation,  and  although  the  title  to  the  shore  and  submerged 
soil  is  in  the  various  states,  and  individual  owners  under  them,  it  is  always 
subject  to  the  servitude  in  respect  of  navigation  created  in  favor  of  the  federal 
government  by  the  Constitution. 

In  ejectment  for  the  site  of  a  lighthouse 
in  Patapsco  river  erected  by  the  United  States 
as  a  necessary  aid  to  navigation,  the  plain- 
tiff's case  was  that  he  held  a  grant  from  the 
state  of  Maryland  of  the  submerged  soil  upon 
which  the  structure  stood,  and  that  it  had 
not  been  condemned,  nor  any  compensation 
paid  or  tendered  for  it,  and  that  he  had  also, 
as  riparian  owner  of  the  neighboring  shore, 
the  right  to  improve  out  into  the  river  over 
the  lighthouse  site.  It  was  held  that  the 
private  interest  in  the  submerged  soil  at  the 
bottom  of  the  river  which  had  been  granted 
to  the  plaintiff,  was  subject  to  the  para- 
mount right  of  the  public  to  use  the  river 
for  navigation,  and  of  the  United  States,  in 
the  regulation  of  commerce,  to  erect  thereon 
such  aids  to  navigation  as  were  reasonably 
necessary;  and  that  the  plaintiff's  right  to 
improve  out  into  the  river,  until  actually 
availed  of,  was  subject  to  the  right  of  the 
United  States  to  use  the  soil  under  the  water 
in  aid  of  navigation  without  the  plaintiff's 
consent  and  without  compensation.  Hawkins 
Point  Light-House  Case.  (1889)  39  Fed.  Rep. 
77,  reversed  and  remanded  in  Chappell  f?. 
Waterworth,  (1894)  155  U.  S.  102,  on  the 
ground  that  the  case  was  improperly  removed 
from  the  state  court.      * 


Gibson  v.  U.  S.,  (1897)  166  U.  S.  271,  af- 
firming (1894)  29  Ct.  CI.  18. 

A  state  holds  the  soil  under  the  navigable 
rivers  under  a  high  public  trust,  to  forever 
preserve  them  free  as  public  highways,  sub- 
ject only  to  the  power  of  Congress  to  regulate 
commerce  among  the  states.  The  legal  title 
which,  under  her  law,  becomes  vested  in  such 

f proprietors,  must  be  subject  to  the  same  pub- 
ic trusts,  and  therefore  subordinate  to  the 
rights  of  navigation,  and  subordinate  to  the 
power  of  Congress  to  control  and  use  the  soil 
under  such  streams  whenever  the  necessities 
of  navigation  and  commerce  should  demand 
it.  The  right  of  Congress  to  regulate  com- 
merce, and,  as  an  incident,  navigation,  re- 
mains unaffected  by  the  question  whether 
the  title  to  the  soil  submerged  is  in  the 
state,  or  is  in  the  owner  of  the  shores.  Such 
submerged  lands  can  only  be  disposed  of  by 
the  state  when  that  can  be  done  without  in- 
jury to  the  interest  of  the  public  in  the 
waters,  and  subject  to  the  paramount  right  of 
Congress  to  control  their  navigation  as  far 
as  necessary  for  the  regulation  of  commerce 
with  foreign  nations  and  between  the  states. 
Scranton  v.  Wheeler,  (C.  C.  A.  1893)  57  Fed. 
Rep.  813,  reversed  with  instructions  to  re- 
mand to  the  state  court,  (1896)  163  U.  S.  703. 


PriTatt  Biparian  BighU  of  Aooew   are  subsidiary  to  congressional  power  oyer 
navigation. 

Winifrede  Coal  Co.  v.  Central  R.,  etc.,  Co.,  (1800)   11  Ohio  Dec.  (Reprint)  36,  24  Cine. 


L.  Bui.  173. 
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(3)  Power  to  Regulate  Navigatioru  —  The  power  to  regulate  commerce 
includes  the  regulation  of  navigation.  It  is  power  to  prescribe  rules  in  con- 
formity with  which  navigation  must  be  carried  on.  It  extends  to  the  persons 
who  conduct  it  as  well  as  to  the  instruments  used. 


Cooley  V,  Board  of  Wardens,  (1861)  12 
How.  (U.  S.)  314. 

Commerce  is  not  limited  to  traffic,  to  buy- 
ing and  selling,  or  the  interchange  of  com- 
modities, but  it  comprehends  navigation 
witiiin  its  meaning,  and  a  power  to  regulate 
navigation  is  as  exoressly  granted  as  if  that 
term  had  been  addea  to  the  word  "  commerce." 
It  describes  commercial  intercourse  between 
nations  and  parts  of  nations,  in  all  its 
branches,  and  is  regulated  by  prescribing 
rules  for  the  carrying  on  of  that  intercourse. 


Gibbons  v.  Ogden,  (1824)  9  Wheat.  (U.  S.) 
180. 

Navigation  on  the  high  seas  is  necessarily 
national  in  its  character,  and  a  vessel  sailing 
on  the  high  seas  between  ports  of  the  same 
state  is,  while  on  the  ocean,  ensaged  in  com- 
merce with  foreign  nations,  and  as  such  she 
and  the  business  in  which  she  is  engaged,  are 
subject  to  the  regulating  power  of  Congress. 
Lord  V,  €k)odall,  etc..  Steamship  Co.,  (1880) 
102  U.  S.  544. 


(4)  Within  the  Limits  of  a  State.  —  The  power  of  Congress  comprehends 
navigation  within  the  limits  of  every  state  in  the  Union,  so  far  as  that  naviga- 
tion may  be  in  any  maimer  connected  with  ^^  commerce  with  foreign  nations 
or  among  the  several  states  or  with  the  Indian  tribes.'' 

Gibbons  r.  Ogden,  (1824)  0  Wheat.  (U.  S.)    195. 

See  tupra,   p.   409,  paragraph   N<kvig<ible  toatera  entirely  within  the  limits  of  a  state. 


(6)  Regulation  of  Vessels  Engaged  in  Intrastate  Commerce.  —  The 
power  to  regulate  commerce  among  the  several  states  comprehends  the  power 
to  regulate  the  navigable  waters  of  the  United  States  on  which  such  commerce 
may  be  or  is  carried,  and  to  this  end  Congress  may  make  any  regulation  con- 
cerning such  navigation,  including  the  vessels  engaged  therein,  as  may  be 
necessary  and  proper  to  secure  and  maintain  the  safety  and  convenience  of 
the  waterway;  which  regulations  are  as  applicable  to  vessels  engaged  only 
in  intrastate  commerce  thereon  as  to  those  engaged  in  interstate  commerce. 
In  the  case  of  steamboats,  the  inspection  of  their  hulls  and  boilers,  the  licensing 
of  their  pilots  and  engineers,  the  carrying  of  prescribed  lights,  and  the  giving 
and  answering  of  prearranged  signals  when  meeting  and  passing,  do  materially 
increase  the  safety  and  convenience  of  navigable  water,  considered  as  a  high- 
way of  commerce,  and  there  is  no  doubt  that  Congress  may  make  regulations  on 
these  subjects,  which  are  applicable  to  vessels  engaged  in  intrastate  commerce 
as  well  as  foreign  or  interstate  commerce. 


The  City  of  Salem,  (1889)  37  Fed.  Rep. 
860. 

**  Manifestly  it  is  not  possible  for  Congress 
to  fully  control  and  adequately  protect  com- 
merce with  foreign  nations  and  among  the 
several  states,  when  that  commerce  is  pur- 
sued by  means  of  vessels  navigating  the  pub- 
lic waters  of  the  United  States,  without  con- 
trolling the  navigation  of  all  vessels  navigat- 
ing such  waters,  not  only  those  engaged  in 
commerce  with  foreign  nations,  and  among 
the  several  states,  but  those  engaged  in  domes- 
tic commerce,  and  those  engaged  in  no  com- 


merce at  all,  like  the  yachts.  Accordingly, 
Congress  has  undertaken  to  regulate  the 
lights  to  be  carried  by  all  vessels  navigating 
such  waters,  and  the  courses  to  be  pursued 
by  all  vessels  meeting  upon  such  waters,  and 
these  regulations  are  supreme  and  binding 
upon  all  vessels  there  navigating,  because  only 
by  controlling  in  those  particulars  the  naviga- 
tion of  all  vessels  navigating  such  waters  can 
the  safe  navigation  of  vessels  engaged  in  inter- 
state or  foreign  commerce  upon  such  waters 
be  secured/'  The  Hazel  Kirke,  (1886)  26 
Fed.  Rep.  607. 
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(6)  Power  to  Prevent  and  Remove  Obstructions.  —  The  regulation  of 
commerce  includes  intercourse  and  navigation  and  the  power  to  determine  what 
shall  or  shall  not  be  deemed  in  judgment  of  law  an  obstruction  to  navigation. 

Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,  power  to  regulate  commerce,  and  this  includes 
(1855)   18  How.  (U.  S.)  429.  the  power  to  declare  what  is  an  obstruction 

and   to   remove   it   from   navigable   streams. 

The  power  of  Congress  over  navigable  Navigable  Waters,  (1896)  21  Op.  Atty.-Gen. 
streams   is   supreme   and   grows   out   of   the       430. 

The  Authority  of  Gongreis  oy«r  HftTigaUo  Watan  HecoMarily  InelndM  the  Power  to  Keep 
Them  Open  and  free  from  any  obstruction  to  their  navigation,  interposed  by 
the  states  or  otherwise;  to  remove  such  obstructions  when  they  exist;  and  to 
provide,  by  such  sanctions  as  they  may  deem  proper,  against  the  occurrence 
of  the  evil  and  for  the  punishment  of  offenders.  For  these  purposes.  Congress 
possesses  all  the  powers  which  existed  in  the  states  before  the  adoption  of  the 
national  Constitution,  and  which  have  always  existed  in  the  Parliament  in 
England. 


Oilman  v.  Philadelphia,  (1865)  3  WaU. 
(U.  S.)  725. 

Any  obstruction  to  a  navigable  waterway 
wholly  within  a  state,  in  the  face  of  a  man- 
date of  Congress  that  the  river  shall  be  used 
as  one  of  its  interstate  waterways,  is  open  to 
removal  by  the  proper  authority  of  the  United 
States  government.-  The  fact  that  the  state 
may  authorize  the  structure  is  of  no  avail 
from  the  moment  that  the  government  of  the 
United  States  determines  to  employ  the  river 
as  such  an  interstate  highway.  U.  S.  v.  Mo- 
line,  (1897)  82  Fed.  Rep.  594. 

The  power  conferred  on  Congress  by  this 
clause  includes,  as  a  necessary  incident,  the 
power  to  keep  open  and  free  the  national 
channels  of  interstate  and  foreign  commerce. 
Neaderhouser  v.  State,  (1867)  28  Ind.  266. 
See  also  Depew  t?.  Wabash,  etc..  Canal, 
(1854)  5  Ind.  11. 

Congress  may  punish  obstructions  or  nui- 
sances, if  necessary  to  regulate  foreign  com- 
merce, preserve  buoys  and  breakwaters,  or 
collect  revenue,  but  perhaps  only  what  is 
necessary  to  enforce  that  grant  and  others,  as 
to  maintain  a  navy,  etc.  U.  S.  r.  New  Bed- 
ford Bridge,  (1847)  1  Woodb.  &  M.  (U.  8.) 
401,  27  Fed.  Cas.  No.  15.867. 


California    Debris    Commiuion    Act  —  It 

was  within  the  power  of  Congress  to  pass  the 
Act  of  March  1,  1893,  entitled  ''An  Act  to 
create  the  California  debris  commission  and 
regulate  hydraulic  mining  in  the  state  of 
California."  Congress  has  the  power  and  au- 
thority to  control  commerce  and  navigation 
on  navigable  rivers  and  their  tributaries,  and 
to  prevent  any  obstruction  on  such  streams, 
or  the  performance  of  any  act,  by  any  person 
or  persons,  which  would  tend  in  any  manner 
to  interfere  with  interstate  or  foreign  com- 
merce. North  Bloom  field  Gravel  Min.  Co.  r. 
U.  S.,  (C.  C.  A.  1898)  88  Fed.  Rep.  669,  in 
which  case  the  court  said :  "  This  admitted 
control  upon  the  part  of  the  general  govern- 
ment over  the  navigable  waters  within  the 
respective  states  is  absolute.  Does  it  not, 
therefore,  necessarily  follow  that,  in  the  exer- 
cise of  such  dominion  and  control,  Congress 
can  determine  and  declare  what  constitutes 
an  obstruction,  iifjury,  or  interference  to  the 
navigable  waters  of  the  state,  or  an  obstruc- 
tion to  commerce  thereon,  as  well  as  to  detei^ 
mine  and  declare  what  acts  shall  be  per- 
formed, and  what  character  of  works  shall  be 
constructed,  in  order  to  prevent  injury  to  the 
navigable  waters  or  an  obstruction  to  com- 
merce ?  "  Affirming  U.  S.  v.  North  Bloomfield 
Gravel-Min.  Co.,   (1897)  81  Fed.  Rep.  243. 


Compensation  for  Property  Bights  Taken.  —  The  right  of  Congress  to  remove  an 
obstruction  to  a  navigable  river  does  not,  of  itself,  exempt  the  government  of, 
the  United  States  from  the  duty  of  making  just  compensation  for  such  property 
rights  as  are  taken. 

U.  S.  V,  Moline,    (1897)    82  Fed.  Rep.  594.     See  the  Fifth  Amendment. 

(7)  Power  to  Plcuce  Obstructions  and  Make  AUeraiions  in  Rivers.  —  An 
obstruction  placed  by  authority  of  Congress  at  the  head  of  one  channel  in  a 
navigable  river,  between  two  states,  for  the  purpose  of  improving  another 
channel  by  increasing  the  flow  of  the  water  through  the  latter,  thus  increasing 
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its  depth  and  flow,  as  also  the  scouring  effects  of  the  current^  at  the  expense  of 
the  obstructed  channel,  is  not  an  invalid  exercise  by  Congress  of  control  of  a 
navigable  river. 


South  Carolina  9.  Georgia,  (1876)  93  U.  S. 
13. 

Congress  is  authorized  to  ''regulate/'  but 
not  to  destroy  "  commerce  amons  the  states." 
It  may  undoubtedly,  in  its  wisoom,  obstruct 
or  perhaps  destroy  navigation,  to  a  limited 
extent,  at  particular  points,  for  the  purpose 
of  its  general  advantage  and  improvement  on 
a  larger  general  scale,  such,  for  example,  as 


by  authorizing  the  building  of  a  railroad  or 
post-road  bridge  across  a  navigable  stream; 
but  it  cannot  destroy,  or  authorize  the  i  de- 
struction, entire  or  partial,  of  the  whole  sys- 
tem of  navigable  waters  of  a  state  for  pur- 
poses wholly  foreign  to  commerce  or  post 
roads,  or  to  their  regulation.  Woodru^  v. 
North  Bloomfield  Gravel  Min.  Co.,  (1884)  18 
Fed.  Rep.  778. 


TlM  GoTMnintat  of  the  United  States  Xay  AnthoriM  Alterations  to  be  made  in  the  course^ 

width,  etc.,  of  navigable  streams  for  the  purpose  of  affording  increased  facilities 
for  navigation  between  the  states,  and  for  this  purpose  may  take  the  property 
of  a  riparian  owner;  but  it  can  only  take  such  property  upon  making  or  pro- 
viding for  just  compensation. 

Aveiy  V.  Fox,  (1868)  1  Abb.  (U.  S.)  246,  2  Fed.  Cas.  No.  674. 

(8)  Power  to  Regulate  and  Improve  Harbors.  —  Congress  has  power  to 
regulate  and  improve  the  harbors  of  the  navigable  waters  of  the  United  States, 
and  this  carries  with  it  the  right  to  deposit  the  material  removed  in  making 
the  improvements,  in  any  other  part  of  the  harbor  or  navigable  waters  or  other 
place  within  its  control,  and  a  municipal  corporation  has  no  legal  power  to 
prohibit  the  government  contractors  from  dumping  material  dredged  from, 
a  harbor,  within  the  limits  selected  and  designated  by  the  secretary  of  war, 
in  accordance  with  the  authority  conferred  upon  him  by  law. 

Harbor  Improvements — Constitutional  Law,      commerce,  and  as  commerce  includes  naviga- 
(1899)  22  Op.  Atty.-Gen.  646.  tion,  the  improvement  of  harbors  and  navi- 

«ible  waters  is  embraced  within  the  power. 
Congress  is  clothed  with  power  to  regulate      Chicago  v.  Law,  (1893)  144  111.  578. 

Sstabliihing  Harbor  Linos.  —  Congress  has  the  power  to  establish  harbor  lines  or 
modify  existing  ones  in  navigable  waters  within  the  limits  of  the  state,  although 
such  state  has  already  established  such  harbor  lines. 

Navigable  Waters  —  Harbor  Lines,  (1899) 
22  Op.  Atty.-Gen.  501. 

Whenever  Cbng^ress  makes  any  rule  or  regu- 
lation in  harbors  or  elsewhere,  whether  in  es- 
tablishing harbor  lines  or  otherwise,  such 
regulations  necessarily  supersede  any  that  the 


state  may  have  made  on  the  same  subject 
within  its  limits,  and  the  fact  that  harbor 
lines  have  once  been  established  is  no  bar  to 
the  exercise  of  the  same  power  as  often  as 
"the  needs  of  commerce  require.  Navigable 
Waters  —  Harbor  Lines,  (1899)  22  Op.  Atty.- 
Gen.  501. 


(9)  Protection  of  FaMs.  —  The  general  control,  protection,  and  improve- 
ment of  the  navigable  rivers  of  the  United  States  in  the  interest  of  commerce 
are  within  the  constitutional  jurisdiction  of  Congress,  and  it  was  within  the 
authority  of  Congress  to  authorize  the  construction  of  an  apron  of  planked 
timber  over  the  crest  of  the  Falls  of  St.  Anthony  on  the  Mississippi  river  to 
protect  the  rock  and  prevent  the  wasting  away  of  the  underlying  soft  sand- 
stone and  to  facilitate  the  passage  of  logs  from  above  the  falls  to  the  river 
below. 


U.  S,  V.  Mississippi,  etc.,  Boom  Co.,  ( 1880)  3  Fed.  Rep.  549. 

413 


Volume  VIH. 


CONSTITUTION. 


An.  I.,  MO.  •• 


/.  Canals.  —  Canals  and  waterways  may  be  opened  to  connect  navigable 
bays^  harbors^  and  rivers  with  each  other  or  with  the  interior  of  the  country. 

Stockton  V.  Baltimore,  etc.,  R.  Co.,  (1887)  32  Fed.  Rep.  16. 

g,  Bbibqes — (1)  Power  of  Congress  in  Oeneral.  —  The  paramount 
power  of  regulating  bridges  that  affect  the  navigation  of  np,vigable  waters  of 
the  United  States  is  in  Congress.  It  comes  from  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  states. 

Newport,  etc.,  Bridge  Co.  v.  U.  S.,  (1881)    105  U.  S.  475. 


Althovgli  Stotet  Have  Plenary  Polioe  Power  OYor  VaTigaUa  Biven  la  tho  Abeem  e( 
Bifniatlonf  by  GongreM,  yet,  when  Congress  chooses  to  act,  it  is  not  concluded 
by  anything  that  the  states,  or  that  individuals  by  its  authority  or  acqui- 
escence, have  done,  from  assuming  entire  control  of  the  matter  and  abating 
any  erections  that  may  have  been  made,  and  preventing  any  others  from  being 
made,  except  in  conformity  with  such  regulations  as  it  may  impose. 


Willamette  Iron  Bridge  Co.  v.  Hatch, 
(1888)  125  U.  S.  12,  reversing  (1884)  19 
Fed.  Rep.  347,  ( 1881 )  6  Fed.  Rep.  326,  780. 

A  state  may  authorize  the  erection  of  a 
bridge  over  navigable  waters  wholly  within 
the  state,  subject  to  the  paramount  authority 
of  Congress.  Congress  may  interpose,  when- 
ever it  shall  be  deemed  necessary,  by  general 
or  special  laws.  It  may  regulate  all  bridges 
over  navigable  waters,  remove  offending 
bridges,  and  punish  those  who  shall  thereafter 
erect  them.  Within  the  sphere  of  their  au- 
thority   both    tiie    legislative    and    judicial 


power  of  the  nation  are  supreme.    Gilman  P. 
Philadelphia,  (1865)  3  Wall.  (U.  S.)  731. 

The  power  of  the  state  to  legislate  in  re- 
gard to  navigable  waters  is  subject  to  the 
paramount  power  in  Congress  to  r^fulate 
commerce  among  the  several  states.  Until 
Congress  acts  directly  in  the  matter  the  power 
of  the  state  is  plenary,  but  when  Congress  has 
acted  with  reference  to  bridges  in  the  state 
its  will  must  control  so  far  as  may  be  neces- 
sary to  secure  free  navigation.  Navigable 
Waters,  ( 1801 )  20  Op.  Atty.-Gen.  101. 


(2)  Power  to  Construct  or  Authorize  Construction,  —  Congress  may  use 
its  sovereign  powers  directly  or  through  a  corporation  created  for  that  object, 
to  construct  bridges  for  the  aocsommodation  of  interstate  commerce  by  land. 

power  to  regulate  interstate  commerce.  If 
the  national  and  state  authorities  disagree 
as  to  the  expediency  of  bridging  a  river,  and 
if  the  power  to  act  is  partitioned  between 
them,  and  can  only  be  exercised  concurrently, 
interstate  commerce  may  be  crippled.  Decker 
V.  Baltimore,  etc.,  R.  Co.,  (1887)  30  Fed.  Rep. 
724. 


Luxton  V,  North  River  Bridge  Co.,  (1894) 
153  U.  S.  530. 

Congress  has  power  to  construct  a  bridge 
across  a  navigable  stream,  itself,  or  by  agents, 
whether  individuals  or  a  corporation  created 
by  itself,  or  a  state  corporation  already  exist- 
ing and  concerned  in  the  enterprise.  Stock- 
ton V.  Baltimore,  etc.,  R.  Co.,  (1887)  32  Fed. 
Rep.  15. 

Congress  can  lawfully  confer  upon  a  private 
corporation  the  capacity  to  occupy  navigable 
waters  within  a  state  and  appropriate  the 
soil  under  them  for  the  purposes  of  interstate 
commerce  without  the  consent  of  the  state. 
The  Constitution  delegates  to  Congress  the 
power  to  prescribe  the  conditions  upon  which 
commerce  in  all  its  forms  shall  be  conducted 
between  the  citizens  of  the  several  states,  and 
to  adopt  measures  to  promote  its  development 
and  prosperity.  Bridges  over  navigable 
waters  are  necessary  to  facilitate  transporta- 
tion and  commercial  intercourse.  They  are 
well-recognized  instrumentalities  of  com- 
merce. The  power  to  build  them,  or  authorize 
them  to  be  built,  is  an  incidoit  of  the  general 


An  act  of  Congress  authorizing  the  erection 
of  a  bridge  over  navigable  waters,  and  for 
that  purpose  the  erection  of  necessary  piers 
upon  the  lands  under  water,  is  valid.  Stock- 
ton V,  Baltimore,  etc.,  R.  Co.,  (1887)  32  Fed. 
Rep.  16. 

Congress,  under  its  power  to  regulate  navi- 
gation and  all  other  matters  of  commerce  be- 
tween the  states,  can  authorize  an  interstate 
bridge  over  navigable  waters,  and  determine 
between  the  rival  and  conflicting  claims  of 
those  who  use  the  bridge  as  a  highway  and 
those  who  use  the  river  as  a  highway,  which 
must  yield  to  the  other  and  how  far.  Wini- 
frede  Coal  Co.  v.  Central  R.,  etc.,  Co.,  ( 1890) 
11  Ohio  Dec.  (Reprint)  35,  24  Cine.  L.  Bui. 
173. 
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"  Under  the  commercial  power,  CoDgress 
may  declare  what  shall  constitute  an  obstruc- 
tion or  nuisance,  by  a  general  regulation,  and 
provide  for  its  abatement  by  indictment  or 
information  through  the  attorney-general; 
but  neither  under  this  power,  nor  under  the 
power  to  establish  post  roads,  can  Congress 
construct  a  bridge  over  a  navigable  water. 
This  belongs  to  the  local  or  state  authority, 
within  which  the  work  is  to  be  done.  But 
this  authority  must  be  so  exercised  as  not 
materially  to  conflict  with  the  paramount 
power  to  regulate  commerce.  If  Congress  can 
construct  a  bridge  over  a  navigable  water, 


under  tho  power  to  regulate  commerce  or  to 
establish  post  roads,  on  the  same  principle  it 
may  make  turnpike  or  rail  roads  throughout 
the  entire  country.  The  latter  power  has 
generally  been  considered  as  exhausted  in  the 
designation  of  roads  on  which  the  mails  are 
to  ]&  transported;  and  the  former,  by  the 
regulation  of  commerce  upon  the  high  seas 
and  upon  our  rivers  and  lakes.  If  these  limi- 
tations are  to  be  departed  from,  there  can  be 
no  others  except  [in]  the  discretion  of  Con- 
gress." U.  S.  17.  Railroad  Bridge  Co.,  ( 1855) 
6  McLean  (U.  8.)  517,  27  Fed.  Cas.  No. 
16,114. 


The  Conoorrtnee  and  Consent  of  the  Btoteo  axe  not  necessary  to  the  exercise  of  the 
power  of  Congress  to  authorize  the  erection  of  bridges.  The  power  of  Con- 
gress is  supreme  over  the  whole  subject,  unimpeded  and  unembarrassed  by  state 
lines  or  state  laws ;  and  state  interests,  state  jealousies,  and  state  prejudices  do 
not  require  to  be  consulted. 

withstandinff  the  waters  are  partly  within  a 
state,  and  tnat  state  has  not  consented  to, 
but  has  protested  against,  the  erection  of  the 
bridge.  Pennsylvania  R.  Co.  v.  Baltimore, 
etc.,  R.  Co.,  (1888)  37  Fed.  Rep.  129. 


Stockton  V.  Baltimore,  etc.,  R.  Co.,  (1887) 
32  Fed.  Rep.  16. 

Congress  can  confer  the  authority  to  build 
and  maintain  a  bridge  over  a  navigable  river 
for  the  purposes  of  interstate  commerce,  not- 


(8)  Power  to  Declcure  Bridges  Lawfvl  or  Urdawfvl  Structures.  —  An  Act 
of  Congress  declaring  certain  bridges  across  a  river  between  two  states,  "  to 
be  lawful  structures  in  their  present  positions  and  elevations,  and  shall  be  so 
held  and  taken  to  be,  anything  in  the  law  or  laws  of  the  United  States  to  the 
contrary  notwithstanding,"  is  a  constitutional  exercise  of  the  power  of  Congress 
to  regulate  commerce  between  the  states. 

Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,  (1855)  18  How.  (U.  S.)  429.  See  alM> 
Clinton  Bridge,  (1870)   10  Wall.  (U.  S.)  462. 

The  Power  of  Gongreof  in  Bespoot  to  Legislation  for  the  Proforvation  of  interstate  com- 
merce is  just  as  free  from  state  interference  as  any  other  subject  within  the 
sphere  of  its  legislative  authority.  The  action  of  Congress  is  supreme,  and 
overrides  all  that  the  states  may  do.  When,  therefore.  Congress  in  a  proper 
way  declares  a  bridge  across  a  navigable  river  of  the  United  States  to  lo  an 
unlawful  structure,  no  legislation  of  a  state  can  make  it  lawful.  Those  who 
act  on  state  authority  alone  necessarily  assume  all  the  risks  of  legitimate  con- 
gressional interference. 

other  bridge  over  any  of  the  navigable  water- 
ways of  the  United  States  to  be  an  unreason- 
able obstruction  to  the  free  navigation  of  »uch 
waters  on  account  of  insufficient  height,  width 
of  span,  or  otherwise,  to  require  the  altera- 
tion of  the  bridge  so  as  to  render  navigation 
under  it  reasonably  unobstructed,  does  not  de- 
prive the  states  of  authority  to  grant  power 
to  bridge  navigable  streams,  but  simply  cre- 
ates an  additional  and  cumulative  remedy  to 
prevent  such  structures,  although  lawfully  au- 
thorized, from  interfering  with  commerce. 
Lake  Shore,  etc.,  R.  Co.  v,  Ohio,  (1897)  165 
U.  S.  3d5. 
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Newport,  etc.,  Bridge  Co.  v,  U.  S.,  (1881) 
106  U.  S.  479. 

The  power  of  control  over  navigable  waters 
necessarily  includes  the  power  of  deciding 
what  structures  are  impediments  to  com- 
merce, and  the  paramount  authority  regulat- 
ing bridges  that  affect  the  navigation  of  the 
navigable  waters  of  the  United  States  is  in 
Congress.  Decker  v.  Baltimore,  etc.,  R.  Co., 
(1887)  30  Fed.  Rep.  724. 

An  Act  of  Congreu  anthorizing  the  secre- 
tary of  war,  when  he  deems  any  railrocul  or 
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(4)  When  a  Bridge  Deemed  a  Lawful  Structure.  —  When  a  bridge  is  being 
constructed  in  accordance  with  the  legislation  of  both  the  state  and  federal 
governments,  it  must  be  deemed  a  lawful  structure  and  cannot,  under  such 
legislation,  be  treated  as  a  public  nuisance. 

MiUer  v.  New  York,  (1883)  i09  U.  S.  394,  affirming  (1876)  13  Blatchf.  (U.  S.)  469,  17 
Fed.  Gas.  No.  9,585,  (1880)   10  Fed.  Rep.  513. 

The  Fact  that  a  Bridge  OTer  Haylgable  Wat«rt  Hat  Been  8anetioned  by  Congress  or 
by  the  state  within  whose  limits  they  are  situated,  and  that  it  has  been  built  by 
the  person  or  corporation  authorized  to  build  it,  does  not  render  it  a  legal 
structure  unless,  as  built,  it  conforms  to  the  terms  and  limitations  of  the 
authority. 


Pennsylvania  R.  Co.  v,  Baltimore,  etc.,  R. 
Co.,  (1888)  37  Fed.  Rep.  129. 

If  Congress  authorizes  the  construction  of 
a  railway  bridge  across  a  navigable  river, 
and  prescribes  the  location  and  mode  of  its 
construction,  and  the  bridge  is  built  in  con- 
formity therewith,  it  is  certainly  then  a  legal 
structure,  and  the  obstruction  caused  by  it  to 
the  navigation  of  the  river  must  be  deemed  to 
be  a  burden  lawfully  imposed  upon  the  free 
navigation  of  the  river,  of  which  no  one  can 
legaUy  complain.  If  upon  the  completion  of 
the  bridge  it  becomes  apparent  that  the  same. 


owing  to  its  location  or  mode  of  construction, 
or  through  some  change  in  the  channel  of  the 
river,  is  in  reality  an  unreasonable  obstruc- 
tion to  the  navigation  of  the  river,  Congress 
can  require  it  to  be  remodeled,  or  to  be  en- 
tirely removed,  if  that  be  the  only  remedy. 
Until  Congress,  however,  requires  it  to  be 
remodeled  or  removed,  it  certainly  cannot  be 
claimed  that  the  bridge  company  is  liable  in 
any  form  of  proceeding  to  be  fined  or  punished 
for  maintaining  the  bridge,  or  that  the  struc- 
ture can  be  judicially  declared  a  nuisance, 
and  abatable  as  such.  U.  S.  v.  Keokuk,  etc.. 
Bridge  Co.,   (1891)  45  Fed.  Rep.  181. 


(5)  Power  to  Regulate  Tolls.  —  A  corporation  was  organized  pursuant  to 
concurrent  legislation  on  the  part  of  the  state  of  New  York  and  of  Canada, 
authorizing  a  New  York  corporation  and  a  Canadian  corporation  to  consolidate 
and  enjoy  the  franchises  conferred  by  the  legislation  of  the  respective  sov- 
ereignties. Under  these  acts  the  corporation  was  authorized  to  build  and 
maintain  a  bridge  across  the  Niagara  river  for  the  passage  of  persons  on  foot 
and  in  carriages,  and  for  the  passage  of  railway  trains,  and  to  fix  and  demand 
tolls  for  the  use  of  the  bridge  and  its  approaches.  As  this  river  is  a  public 
navigable  stream.  Congress  has  power  to  prescribe  the  compensation  which  the 
bridge  company  may  charge  for  the  use  of  its  property,  notwithstanding  that 
by  the  state  and  Canadian  legislation  no  limitation  upon  the  rates  of  toll  to 
be  charged  for  the  use  of  the  bridge  by  railway  trains  was  imposed,  but  the 
directors  were  empowered  expressly  or  by  implication  to  charge  such  tolls  as 
they  might  deem  expedient. 

Canada  Southern  R.  Co.  v.  International  Bridge  Co.,  (1881)  8  Fed.  Rep.  191. 

h.  Pilots.  —  The  states  have  concurrent  power  with  Congress  to  pass 
pilotage  laws  until  Congress  shall  take  exclusive  control  of  the  subject  by  the 
enactment  of  a  general  and  uniform  law ;  and  such  acts  as  Congress  shall  make 
are  of  paramount  authority,  and  all  state  laws  which  are  in  direct  and  manifest 
collision  with  them  must  yield. 

The  South  Camhria,   (1886)   27  Fed.  Rep.  which  that  service  and  its  compensations  bear 

526.  to  navigation  between  the  several  states,  and 

"  When  we  look  to  the  nature  of  the  ser-  between  the  ports  of  the  United  States  and 

vice   performed   by   pilots,   to    the   relations  foreign  countries,  we  are  brought  to  the  con- 
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elusion,  that  the  reguUtion  of  the  qualifica- 
tioDS  of  pilots,  of  the  modes  and  times  of 
offering  and  rendering  their  services,  of  the 
responsibilities  which  shall  rest  upon  them, 
of  the  powers  they  shall  possess,  of  the  com- 
pensation they  may  demand,  and  of  the  penal- 
ties by  which  their  rights  and  duties  may  be 
enforced,  does  constitute  regulation  of  naviga- 
tion, and  consequently  of  commerce,  within 
the  just  meaning  of  this  clause  of  the  Con- 
stitution.'' Cooley  V,  Board  of  Wardens, 
(1851)   12  How.  (U.  S.)  315. 

Congress,  imder  the  power  to  regulate  com- 
merce, might  doubtless  establish  by  law  a  sys- 
tem of  pilotage  in  ports  and  harbors  within 
the  territorial  limits  of  the  states,  and  give 
to  the  District  Courts  jurisdiction  of  all  cases 
arising  imder  such  law.  The  Schooner  Wave 
V,  Hyer,  2  Paine  (U.  6.)  131,  29  Fed.  Cas. 
No.  17,300. 


Section  4237,  Rev.  Stat.  U.  S.,  providing 
that  ''no  regulations  or  provisions  shall  be 
adopted  by  any  state  which  shall  make  any 
discrimination  in  the  rate  of  pilotage  or  half 
pilotage,  between  vessels  sailing  between  the 
ports  of  one  state,  and  vessels  sailing  between 
the  ports  of  different  states,  *  *  *  and  all 
existing  regulations  or  provisions  making 
any  such  discrimination  are  annulled  and  ab- 
rogated," is  constitutional  and  valid.  Free- 
man V.  The  Undaunted,  (1889)  37  Fed.  Rep. 
662. 

When  Congress  legislates  upon  the  subject 
of  pilotage  it  does  not  repeal,  but  suspends 
the  state  law,  and  when  an  Act  of  Congress 
that  produces  this  result  is  repealed  or  so 
modified  as  to  permit  the  operation  of  the 
state  law,  it,  without  further  action  by  the 
legislature,  becomes  again  valid  and  in  force. 
Henderson  r.  Spofford,  (1874)  59  N.  Y.  133. 


i.  Whabvbs.  —  Though  the  use  of  public  wharves  may  be  regulated  by 
Congress  as  a  part  of  the  commercial  power,  it  certainly  does  not  belong  to  that 
dafls  of  subjects  which  are  in  their  nature  national,  requiring  a  single  uniform 
rule,  but  to  that  class  which  are  in  their  nature  local,  requiring  a  diversity  of 
rules  and  regulations. 

Parkersburg,  etc.,  Transp.  Co.  f?.  Parkersburg,  (1882)   107  U.  S.  702. 


;.  Febbieb.  —  Ferry  boats  used  in  carrying  on  both  traffic  and  intercourse 
between  states  are  within  the  legitimate  range  of  congressional  legislation  under 
the  constitutional  grant  of  power  to  regulate  commerce  among  the  several  states, 
and  are,  therefore,  within  the  scope  of  the  admiralty  jurisdiction  of  the  national 
courts. 


The  Steamboat  Cheeseman  v.  Two  Ferry- 
boats, (1870)  2  Bond  (U.  S.)  363,  5  Fed.  Cas. 
No.  2,633. 

Congress  has  the  constitntional  power  to 
require  steamboats  to  be  licensed  or  in- 
•pectedi  without  regard  to  the  business  they 
follow  or  the  places  they  run  between,  and 
boats  wholly  engaged  on  ferries  within  a 
state,  and  owned  in  such  state,  are  subject 
to  the  law.  U.  S.  v,  Jackson,  ( 1841 )  4  N.  Y. 
Leg.  Obs.  450,  26  Fed.  Cas.  No.  15,458. 

Congress  has  no  power  to  regulate  ferries. 


—  This  is  matter  of  municipal  provision  and 
rests  exclusively  with  the  state.  To  regulate 
a  ferry  imports  a  power  over  territory  and 
persons,  to  grant  a  franchise,  to  impose  con- 
tributions and  lay  restrictions.  Congress 
exercises  no  such  power  directly  within  the 
states.  Yet  in  the  exercise  of  constitutional 
powers,  Congress  may,  by  its  laws,  inci- 
dentally or  indirectly  interfere  with  and 
affect  a  ferry  grant  equally  with  other  sub- 
jects of  state  legislation.  U.  S.  v.  Jackson, 
(1841)  4  N.  Y.  Leg.  Obs.  450,  26  Fed.  Cat. 
No.  15,458. 


fc.  Packing  Houses.  —  Packing  houses,  while  engaged  in  slaughtering  and 
packing  cattle,  sheep,  and  hogs  within  a  state,  the  carcasses  and  products  of 
which  they  intend  to  transport  and  sell  for  human  consumption  in  other  states 
and  territories,  or  in  foreign  countries,  are  not  engaged  in  interstate  commerce, 
and,  not  being  engaged  in  interstate  commerce,  their  business  is  in  no  sense 
subject  to  be  regulated  by  Congress. 

U.  S.  V,  Boyer,  (1898)  86  Fed.  Rep.  435. 


Z.  Private  Contbacts — (1)  In  General,  —  A  railroad  company  and  a 

grain  elevator  company  entered  into  a  contract  by  which  the  elevator  company 
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was  to  construct  an  elevator  for  receiving,  storing,  handling,  and  delivering 
grain  brought  by  the  cars  of  the  railroad  company  to  Dubuque  City,  and  the 
railroad  company,  on  its  part,  stipulated  that  the  elevator  company  should 
have  the  handling,  at  Dubuque,  of  all  through  grains  at  a  stated  compensation 
for  a  specified  term  of  years.  In  an  action  brought  by  the  elevator  company  to 
enforce  the  contract,  the  railroad  company  defended  under  Acts  of  Congress, 
one  of  which  authorized  every  railroad  company  in  the  United  States,  whose 
road  was  operated  by  steam,  and  its  successors  and  assigns,  to  carry  upon 
and  over  its  road,  boats,  bridges,  and  ferries,  all  passengers,  troops, 
government  supplies,  mails,  freight,  and  property,  on  their  way  from  one  state 
to  another  state,  and  to  receive  compensation  therefor,  and  to  connect  with 
roads  of  other  states  so  far  as  to  form  continuous  lines  for  the  transportation 
of  the  same  to  their  place  of  destination;  and  the  other  authorized  the  con- 
struction of  a  bridge  connecting  Dubuque  with  Dunleith,  a  town  in  another 
state,  and  provided  that  the  bridge,  when  constructed,  should  be  free  for  the 
crossing  of  all  trains  of  railroads  terminating  on  either  side  of  the  river,  for 
reasonable  compensation.  It  was  held  that  these  Acts  of  Congress,  passed 
under  the  power  vested  in  Congress  to  regulate  commerce  among  the  several 
states,  were  designed  to  remove  trammels  upon  transportation  between  different 
states,  and  were  intended  to  reach  trammels  interposed  by  state  enactments 
or  by  existing  laws  of  Congress.  They  were  not  intended,  even  if  it  were 
competent  for  Congress  to  authorize  any  such  proceedings,  to  invade  the 
domain  of  private  contracts  and  annul  all  such  as  had  been  made  on  the  basis 
of  existing  legislation  and  existing  means  of  interstate  conunerce. 


Dubuque,  etc.,  R.  Co.  v.  Richmond,  (1873) 
19  Wall.  (U.  S.)  588,  in  which  case  the  court 
said:  "The  power  to  regulate  commerce 
among  the  several  states  was  vested  in  Con- 
gress in  order  to  secure  equality  and  freedom 
m  commercial  intercourse  against  discrimi- 
nating state  legislation ;  it  was  never  intended 
that  the  power  should  be  exercised  so  as  to 
interfere  with  private  contracts  not  designed 
at  the  time  they  were  made  to  create  impedi- 
ments to  such  intercourse." 

Where  a  contract  between  individuals  and 


corporations  affects  interstate  commerce  only 
incidentally  and  not  directly,  the  fact  that  it 
was  not  designed  or  intended  to  affect  such 
commerce  is  simply  an  additional  reason  for 
holding  the  contract  valid  and  not  touched 
by  an  Act  of  Congress.  Otherwise  the  design 
prompting  the  execution  of  a  contract  pertain- 
ing to  and  directly  affecting,  and  more  or  less 
regulating,  interstate  commerce  is  of  no  im- 
portance. Addyston  Pipe,  etc.,  Co.  v,  U.  8., 
(1899)  175  U.  S.  234,  modifying  (0.  0.  A. 
1898)  85  Fed.  Rep.  271. 


(2)  Triists  and  Monopolies  —  (a)  Act  of  Jvly  8,  itSO,  Oomtitiitloiua.  —  Under  its 
power  to  regulate  oommeroe  among  the  several  states  and  with  foreign  nations. 
Congress  had  authority  to  enact  the  Anti-Trust  Act  of  July  2,  1890. 

states  may  have  been  the  chief  cause  for 
granting  to  Congress  the  sole  power  to  regu- 
late interstate  conmierce,  yet  we  fail  to  find 
in  the  language  of  the  grant  any  such  limita- 
tion of  that  power  as  would  exclude  Congress 
from  legislating  on  the  subject  and  prohibit- 
ing those  private  contracts  which  would  di- 
rectly and  substantially,  and  not  as  a  mere 
incident,  regulate  interstate  commerce." 
Addyston  Pipe,  etc.,  Co.  v.  U.  S.,  (1899)  175 
U.  8.  244,  in  which  case  the  court  said: 
"  Where  the  direct  and  immediate  effect  of  a 
contract  or  combination  among  particular 
dealers  in  a  commodity  is  to  destroy  competi* 


Northern  Securities  Co.  v,  U.  S.,  (1904) 
193  U.  S.  332.  See  also  U.  S.  17.  Elliott, 
(1894)  64  Fed.  Rep.  27. 

Under  this  grant  of  power  Congress  may 
enact  such  legislation  as  shall  declare  void 
and  prohibit  the  performance  of  any  contract 
between  individuals  or  corporations  where  the 
nature  and  direct  effect  of  such  contract  will 
be,  when  carried  out,  to  directly,  and  not  as 
a  mere  incident  to  other  and  innocent  pur- 
poses, regulate,  to  any  substantial  extent,  in- 
terstate commerce.  "While  unfriendly  or 
discriminating    legislation    of    the    several 
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tion  between  them  and  others,  so  that  the 
parties  to  the  contract  or  combination  may 
obtain  increased  prices  for  themselves,  such 
contract  or  combination  amounts  to  a  re- 
straint of  trade  in  the  commodity,  even 
though  contracts  to  buy  such  commodity  at 
the  enhanced  price  are  continually  being 
made.  Total  suppression  of  the  trade  in  the 
commoditv  is  not  necessary  in  order  to  render 
the  combination  one  in  restraint  of  trade," 
modifying  U.  S.  v,  Addyston  Pipe,  etc.,  Co., 
(G.  G.  A.  1898)  85  Fed.  Rep.  271. 

Congress  has  the  power,  with  regard  to  in- 
terstate commerce  and  in  the  course  of  regu- 
lating it  in  the  case  of  railroad  corporations, 
to  say  that  no  contract  or  combination  shall 
be  legal  which  shall  restrain  trade  and  com- 
merce by  shutting  out  the  operation  of  the 


general  law  of  competiticm.  U.  S.  v.  Joint 
Traffic  Assoc,  (1898)  171  U.  S.  569,  r&versing 
(C.  C.  A.  1897)  89  Fed.  Rep.  1020,  (1896)  76 
Fed.  Rep.  895. 

To  control  enterprises  within  a  state.  ^ 
Contracts,  combinations,  or  conspiracies  to 
control  enterprise  within  a  state,  in  manufac- 
ture, agriculture,  mining,  production  in  all 
its  forms,  or  to  raise  or  lower  the  prices  or 
wages,  might  unquestionably  tend  to  restrain 
external  as  well  as  domestic  trade,  but  the 
restraint  would  be  an  indirect  result,  however 
inevitable  and  whatever  its  extent,  and  such 
result  would  not  necessarily  determine  the 
object  of  the  contract,  combination,  or  con- 
spiracy. U.  S.  17.  E.  C.  Knight  Co.,  (1896) 
156  U.  S.  16. 


(h)  Bules  by  Whioh  Commerce  Shall  Be  OoTemed.  —  Congress  has  the  power  to 
establish  rules  by  which  interstate  and  international  commerce  shall  be  gov- 
erned, and,  by  the  Anti-Trust  Act  of  July  2,  1890,  has  prescribed  the  rule  of 
free  competition  among  those  engaged  in  such  commerce. 


Northern  Securities  Co.  v.  U.  S.,  (1904) 
193  U.  S.  331,  in  which  case  the  court  said: 
**  Whether  the  free  operation  of  the  normal 
laws  of  competition  is  a  wise  and  wholesome 
rule  for  trade  and  commerce  is  an  economic 
question  which  this  court  need  not  consider 
or  determine.  Undoubtedly,  there  are  those 
who  think  that  the  general  business  interests 
and  prosperity  of  uie  country  will  be  best 
promoted  if  the  rule  of  competition  is  not 
applied.  But  there  are  others  who  believe 
that  such  a  rule  is  more  necessary  in  these 
days  of  enormous  wealth  than  it  ever  was  in 
any  former  period  of  our  history.  Be  all  this 
as  it  may.  Congress  has,  in  effect,  recognized 
the  rule  of  free  competition  by  declaring  ille- 
gal every  combination  or  conspiracy  in  re- 
straint of  interstate  and  international  com- 
merce. As  in  the  judgment  of  Congress  the 
public  convenience  and  the  general  welfare 
will  be  best  subserved  when  the  natural  laws 
of  comp^ition  are  left  undisturbed  by  those 
engaged  in  interstate  commerce,  and  as  Con- 
gress has  embodied  that  rule  in  a  statute, 
that  must  be,  for  all,  the  end  of  the  matter, 
if  this  is  to  remain  a  government  of  laws, 
and  not  of  men." 

"The  power  to  regulate  commerce  is  the 
power  to  prescribe  the  rule  by  which  com- 
merce shall  be  governed,  and  is  a  power  inde- 
pendent of  the  power  to  suppress  monopoly. 
But  it  may  operate  in  repression  of  monopoly 


whenever  that  comes  within  the  rules  by 
which  commerce  is  governed  or  whenever  the 
transaction  is  itself  a  monopoly  of  commerce." 
U.  S.  V,  E.  C.  Knight  Co.,  (1896)  156  U.  S.  12. 

Congress  may  place  restrictions  and  limita- 
tions upon  the  right  of  corporations  created 
and  organized  under  its  authority  to  acquire, 
use,  and  dispose  of  property.  It  may  also  im- 
pose such  restrictions  and  limitations  upon 
the  citizen  in  respect  to  the  exercise  of  a  pub- 
lic privilege  or  franchise  conferred  by  the 
United  States.  But  Congress  certainly  has 
not  the  power  or  authority  under  the  com- 
merce clause,  or  any  other  provision  of  the 
Constitution,  to  limit  and  restrict  the  right 
of  corporations  created  by  the  states,  or  the 
citizens  of  the  states,  in  the  acquisition,  con- 
trol, and  disposition  of  property.  Neither  can 
Congress  regulate  or  prescribe  the  price  or 
prices  at  which  such  property,  or  the  prod- 
ucts thereof,  shal  be  sold  by  the  owner  or 
owners,  whether  corporations  or  individualn. 
It  is  equally  clear  that  Congress  has  no  juris- 
diction over,  and  cannot  make  criminal,  th" 
aims,  purposes,  and  intentions  of  persons  in 
the  acquisition  and  control  of  property,  which 
the  states  of  their  residence  or  creation  sanc- 
tion and  permit.  It  is  not  material  that  such 
property,  or  the  products  thereof,  may  become 
the  subject  of  trade  or  commerce  among  the 
several  states  or  with  foreign  nations.  In  re 
Greene,  (1892)  62  Fed.  Rep.  113. 


m.  Quality  of  Imports.  —  It  is  competent  for  Congress,  by  statute,  to 
establish  standards  and  provide  that  no  right  should  exist  to  import  teas  from 
foreign  countries  into  the  United  States,  unless  such  teas  should  be  equal  to  the 
standards. 

tea  inferior  in  purity,  quality,  and  fitness  for 
consumption,  to  the  standards  established 
under  the  provisions  of  the  Act,  is  a  valid 
exercise  of  the  constitutional  power  of  Con- 
gress to  regulate  commerce.  Sang  Lung  9, 
Jackson,  (1898)  85  Fed.  Rep.  604. 
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Buttfield  V,  Stranahan,  (1904)  192  U.  S. 
403. 

The  Act  of  Congress  of  March  2,  1897,  de- 
elaring  it  to  be  unlawful  for  any  person  to 
import  or  bring  into  the  United  States  any 


CONSTITUTION, 


Art.  I.,  MO.  1. 


n.  Admission  and  Ezclubion  of  Aijenb.  —  Congresfi  haa  the  power  to 
exclude  aliens  altogether  from  the  United  States,  or  to  prescribe  the  terms 
and  conditions  upon  which  they  may  enter,  and  may  have  its  declared  policy 
in  that  regard  enforced  exclusively  through  executive  officers,  without  judicial 
intervention. 


Lem  Moon  Sing  v,  U.  8.,  (1896)  168  U.  8. 
647.  See  also  Japanese  Immigrant  Case, 
(1903)  189  U.  S.  97;  U.  S.  v,  Rogers,  (1896) 
65  Fed.  Rep.  787. 

See  also  irifro,,  under  the  last  clause  of  this 
section,  giving  to  Congress  the  power  "to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by 
this  Constitution  in  the  government  of  the 
United  States  or  in  any  department  or  officer 
thereof." 

"  It  is  an  accepted  maxim  of  international 
law,  that    every    sovereign    nation    has    the 
power,  as  inherent  in  sovereignty,  and  essen- 
tial  to   self-preservation,   to   forbid  the  en- 
trance of  foreigners  within  its  dominions,  or 
to  admit  them  only  in  such  cases  and  upon 
such   conditions  as  it  may   see   fit  to   pre- 
scribe.    In  the  United  States  this  power  is 
vested  in  the  national  government,  to  which 
the   Constitution   has   committed  the   entire 
control  of  international  relations,  in  peace  as 
well  as  in  war.     It  belongs  to  the  political 
department  of  the  government,  and  may  be 
exercised  either  through  treaties  made  by  the 
President  and   Senate,   or  through   statutes 
enacted  by  Congress,  upon  whom  the  Consti- 
tution has  conferred  power  to  regulate  com- 
merce with  foreign  nations,  including  the  en- 
trance of  ships,  the  importation  of  goods  and 
the  bringing  of  persons  into  the  ports  of  the 
United  States;  to  establish  a  uniform  rule  of 
naturalization;   to  declare  war,  and  to  pro- 
vide and  maintain  armies  and  navies;  and  to 
make  all  laws  which  may  be  necessary  and 
proper  for  carrying  into  effect  these  powers 
and  all  other  powers  vested  by  the  Constitu- 
tion in  the  government  of  the  United  States 
or    in   any   department   or    officer   thereof." 
Nishimura  Ekiu  v.  U.  S.,   (1892)    142  U.  S. 
669.     See  also  Wong  Wing  v.  U.  8^   (1896) 
163    U.    S.    228;    Chinese    Exclusion    Case, 
(1889)    130  U.  S.  581;   U.  8.  v.  Chu  Chee, 
(C.  C.  A.  1899)  93  Fed.  Rep.  797. 

The  "Assisted  Immigration  Act"  of  Feb. 
26,  1885,  enacting  "  that,  for  every  violation 
of  any  of  the  provisions  of  sec.  1  of  this  Act, 
the  person,  partnership,  company,  or  corpoia- 
tion  violating  the  same,  by  knowingly  assist- 
ing, encouraging,  or  soliciting  the  migration 
or  importation  of  any  alien  or  aliens,  for- 
eigner or  foreigners,  into  the  United  States," 
etc.,  "  to  perform  labor  or  service  of  any  kind, 
under  contract  or  agreement,  express  or  im- 
plied, parol  or  special,  with  such  alien  or 
aliens,  foreigner  or  foreigners,  previous  to  be- 
coming residents  or  citizens  of  the  United 
States,  shall  forfeit  and  pay  for  every  such 
offense  the  sum  of  $1,000,"  is  a  valid  exer- 
cise of  the  power  of  Congress  "to  regulate 


commerce  with  foreign  nations."  As  the 
power  of  regulating  commerce  extends  to 
every  species  of  intercourse  with  foreign  na- 
tions, it  is  difficult  to  conceive  why  Congress 
may  not  inhibit  the  immigration  of  any  class 
of  persons  which  may  seem  to  it  an  undesir- 
able addition  to  the  population  of  the  country. 
"  It  was  undoubtedly  competent  for  Congress 
to  have  gone  still  nirther,  and  provided  for 
the  return  of  such  laborers  to  their  own  coun- 
try, as  was  done  in  the  other  acts  inhibiting 
the  entry  of  limatics,  paupers,  and  Chinese; 
but  the  Act  is  not  to  be  deemed  unconstitu- 
tional because  the  legislature  has  not  seen  fit 
to  use  all  the  weapons  it  held  in  its  hands, 
or  apply  unnecessarily  harsh  remedies."  U. 
8.  V,  Craig,  ( 1886)  28  Fed.  Rep.  796. 

Under  this  clause.  Congress  has  full  power 
over  the  exclusion  of  aliens.  It  may  exclude 
some  and  admit  others,  and  has  the  ri^ht  to 
make  that  exclusion  effective  by  punishing 
those  who  assist  in  introducing,  or  attempt- 
ing to  introduce,  aliens  in  violation  of  its 
prohibition.  Lees  17.  U.  8.,  (1893)  150  U.  8. 
480. 

Admission  of  aliens  under  contract  to 
labor.  —  The  Act  of  C!ongress  providing  that 
any  alien  passenger  arriving  in  any  i^ip  or 
vessel,  who  comes  under  contract  or  agree- 
ment, parol  or  special,  express  or  implied, 
made  previous  to  the  importation  or  migra- 
tion of  such  alien^  to  perform  labor  or  ser- 
vices of  any  kind  in  the  United  States,  shall 
not  be  permitted  to  land,  is  a  valid  exercise 
of  the  power  of  Congress  "  to  regulate  com- 
merce with  foreign  nations."  In  re  Florio, 
(1890)  43  Fed.  Rep.  114. 

Ezdnding  anarchists.  —  The  statute  regu- 
lating the  admission  of  aliens  and  excluding 
anarchists,  of  March  3,  1903,  is  within  the 
power  given  to  Congress  to  regulate  commerce 
with  foreign  nations.  U.  8.  v.  Williams, 
(1904)  194  U.  8.  290. 


The  power  to  ezdnde  or  expel  aliens,  being 
a  power  affecting  international  relations,  is 
vested  in  the  political  departments  of  the 
government,  and  is  to  be  regulated  by  treaty 
or  by  Act  of  Congress,  and  to  be  executed  by 
the  executive  authority  according  to  the  regu- 
lations so  established,  except  so  far  as  the 
judicial  department  has  been  authorized  by 
treaty  or  by  statute,  or  is  required  b^  the 
paramount  law  of  the  Constitution,  to  inter- 
vene. Fong  Yue  Ting  r.  U.  8.,  (1893)  149 
U.  S.  713.  See  also  U.  8.  v,  Foong  King, 
(1904)  132  Fed.  Rep.  107;  U.  8.  v,  Lee 
Huen,  (1902)  118  Fed.  Rep.  456;  In  re  Sing 
Lee,  (1893)  54  Fed.  Rep.  336. 

The  right  of  a  nation  to  expel  or  deport 
foreigners,  who  have  not  been  naturalized  or 
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tnken  any  steps  towards  becoming  citizens  of 
the  country,  rests  upon  the  same  grounds, 
and  is  as  absolute  and  unqualified,  as  the 
right  to  prohibit  and  prevent  their  entrance 
into  the  country.  The  power  of  Congress, 
therefore,  to  expel,  like  the  power  to  exclude, 
aliens,  or  any  specified  class  of  aliens,  from 
the  country,  may  be  exercised  entirely 
through  executive  officers;  or  Congress  may 
call  in  the  aid  of  the  judiciary  to  ascertain 
any  contested  facts  on  which  an  alien's  right 
to  be  in  the  country  has  been  made  by  Con- 
gress to  depend ;  and  may  provide  a  system  of 
registration  and  identification  of  the  mem- 
bers of  that  class  within  the  country,  and 
take  all  proper  means  to  carry  out  the  system 


which  it  provides.     Fong  Yue  Ting  v.  U.  S., 
(1893)  149  U.  S.  714. 

An  Act  of  Congress  levjring  a  dnty  of  fifty 
cents  for  each  and  every  passenger  not  a  citi* 
zen  of  the  United  States  who  shall  come  by 
steam  or  sail  vessel  from  a  foreign  country 
is  within  the  power  of  Congress,  as  the  sum 
demanded  is  not  a  tax  or  duty  within  the 
meaning  of  the  Constitution,  but  is  a  mere 
incident  in  the  regulation  of  commerce  —  of 
that  branch  of  foreign  commerce  which  is  in- 
volved in  immigration.  Head  Money  Cases, 
(1884)  112  U.  S.  595,  affirming  (1883)  18 
Fed.  Rep.  135.  See  also  Thingvalla  Line  x>, 
U.  S.,  (1889)  24  a.  CI.  255. 


Ths  ICeds  or  Xaanw  of  Aioortaining  tho  TMt  of  Gitiionship  as  a  means  for  excluding 
or  expelling  aliens  is  exclusively  within  the  power  of  Congress,  acting  within 
its  constitutional  limitations,  to  determine. 

Congress  power  to  confer  jurisdiction  on  its 
officers  to  determine  all  questions  of  the  right 
of  persons  to  enter  the  United  States,  includ- 
ing the  facts  on  which  depends  that  of  citi- 
zenship." In  re  Sing  Tuck,  (1903)  126  Fed. 
Rep.  398. 


U.  S.  f?.  Lee  Huen,  (1902)  118  Fed.  Rep. 
455. 

"  The  constitutional  power  of  the  depart- 
ment of  commerce  and  labor  under  the  inter- 
state and  foreign  commerce  clause  of  the  Con- 
stitution seems  to  be  broad  enough  to  give 


0.  Trademarks.  —  Legislation  respecting  trademarks,  which  is  not  con- 
fined to  the  case  of  a  trademark  used  in  foreign  or  interstate  commerce,  but 
which  has  the  broad  purpose  of  establishing  a  universal  system  of  trademark 
registration  for  the  benefit  of  all  who  had  already  used  a  trademark,  or  who 
wished  to  adopt  one  for  the  future,  without  regard  to  the  character  of  the  trade 
to  which  it  was  to  be  applied  or  the  residence  of  the  owner,  is  not  within  the 
power  of  Congress  under  this  clause. 


Trade-Mark  Cases,  (1879)  100  U.  S.  98. 
See  also  Leidersdorf  t?.  Flint,  (1878)  8  Hiss. 
(U.  S.)  327,  15  Fed.  Cas.  No.  8,219. 

"In  what  are  known  as  the  Trade-Mark 
Cases,  reported  in  100  U.  S.  82,  the  Supreme 
Court  decided  that  the  Act  of  1870  was  beyond 
the  power  of  Congress.  It  suggested  in  the 
opinion  that  under  the  'commerce  clause,'  per- 
haps, Congress  had  the  power  to  legislate 
with  reference  to  trademarks  used  in  com- 
merce between  this  country  and  foreign  na- 
tions, between  the  states,  and  with  the  Indian 
tribes.     Immediately   thereafter  the   Act  of 


1881  was  passed  by  Congress,  providing  for 
the  registration  of  trademarks  which  might 
be  used  in  foreign  commerce  and  commerce 
with  the  Indian  tribes."  U.  S.  t;.  Koch, 
(1889)  40  Fed.  Rep.  250. 

In  Elgin  Nat.  Watch  Co.  17.  Illinois  Watch 
Case  Co.,  (1901)  179  U.  S.  677,  the  court  re- 
frained from  discussing  the  constitutionality 
of  the  Act  of  Congress  of  March  3,  1881,  on 
affirming  a  decree  of  dismissal  in  (C.  C.  A. 
1899)  94  Fed.  Rep.  667,  .for  want  of  jurisdic- 
tion, the  constitutional  question  not  having 
been  raised  in  the  lower  court. 


p.  Oil.  —  The  Act  of  Congress  of  March  2,  1867,  sec.  29,  declaring 
'^  that  no  person  shall  mix  for  sale  naphtha  and  illuminating  oils,  or  shall 
knowingly  sell  or  keep  for  sale,  or  offer  for  sale  such  mixture,  or  shall  sell 
or  offer  for  sale  oil  made  from  petroleum  for  illuminating  purposes,  inflammable 
at  less  temperature  or  fire-test  than  110  degrees  Fahrenheit;  and  any  person 
so  doing,  shall  be  held  to  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
by  indictment  or  presentment  in  any  court  of  the  United  States  having  com- 
petent jurisdiction,  shall  be  punished  by  a  fine,  etc.,  and  by  imprisonment,"  etc., 
was  held  to  be  a  police  regulation  relating  exclusively  to  the  internal  trade  of 

the  state,  and  to  have  effect  only  where  the  legislative  authority  of  Congress 
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excludes,  territorially,  all  state  legislation,  as,  for  example,  in  the  District  of 
Columbia.    Within  state  limits,  it  can  have  no  constitutional  operation. 

U.  S.  t;.  Dewitt,  (1869)  9  Wall.  (U.  S.)  44. 

q.  Lottery  Tickbts.  —  The  power  to  prohibit  the  carriage  of  lottery 
tickets  is  included  in  the  plenary  power  of  Congress  to  regulate  commerce  among 
the  several  states. 


Lottery  Case,  (1903)  188  U.  S.  354, 
wherein  the  court  said:  "Lottery  tickets 
are  subjects  of  traffic  and  therefore  are  sub- 
jects of  commerce,  and  the  regulation  of  the 
carriage  of  such  tickets  from  state  to  state, 


at  least  by  independent  carriers,  is  a  regula- 
tion of  commerce  among  the  several  states." 
See  also  Reilley  r.  U.  S.,  (C.  C.  A.  1901)  106 
Fed.  Rep.  896. 


r.  Embabgo.  —  Every  subject  falling  within  the  legitimate  sphere  of  com- 
mercial regulation  may  be  partially  or  wholly  excluded,  when  either  measure 
shall  be  demanded  by  the  safety  or  by  the  important  interests  of  the  entire 
nation.  Such  exclusion  cannot  be  limited  to  particular  classes  or  descriptions 
of  commercial  subjects;  it  may  embrace  manufactures,  bullion,  coin,  or  any 
other  thing.  The  power,  once  conceded,  may  operate  on  any  and  every  subject 
of  commerce  to  which  the  legislative  discretion  may  apply  it. 


U.  8.  V,  Marigold,  (1850)  9  How.  (U.  8.) 
566. 

"The  universally  acknowledged  power  of 
the  government  to  impose  embargoes  must 
also  be  considered  as  showing  that  all 
America  is  united  in  that  construction  which 
comprehends  navigation  in  the  word  com- 
merce.'*  Per  Marshall,  J.,  in  Gibbons  v, 
Qgden,  (1824)  9  Wheat.  (U.  8.)  191. 

The  power  to  regulate  commerce  is  not  to 
be  connned  to  the  adoption  of  measures  ex- 
clusively beneficial  to  commerce  itself  or 
tending  to  its  advancement;  but  in  our  na- 
tional system,  as  in  all  modem  sovereignties, 
it  is  also  to  be  considered  as  an  instrument 


for  other  purposes  of  general  policy  and  in- 
terest. The  mode  of  its  management  is  a 
consideration  of  great  delicacy  and  import- 
ance; but  the  national  right  or  power,  under 
the  (Constitution,  to  adapt  regulations  of  com- 
merce to  other  purposes  than  the  mere  ad- 
vancement of  commerce  is  unquestlpnable. 
U.  8.  i;.  The  WiHiam,  (1808)  2  Hall  L.  J. 
266,  28  Fed.  Gas.  No.  16,700,  holding  that 
the  Act  of  Dec.  22,  1807,  entitled  "An  acl 
laying  an  embargo  on  all  ships  and  vessels  in 
the  ports  and  harbors  of  the  United  States," 
and  the  first  supplementary  Act  of  8ept.  9, 
1808,  known  as  the  embargo  laws,  were  not 
invalid  as  unconstitutional  restrictions  on 
commerce. 


«.  Slave  Trade.  —  Congress  had  power,  under  this  clause  and  the  clause 
giving  to  Congress  the  power  to  punish  piracies  and  felonies  on  the  high  seas, 
to  suppress  the  slave  trade  by  passing  all  laws  necessary  and  proper  for  that 


purpose. 

Gharge  to  Grand  Jury,    (1869)    3  Phila. 
(Pa.)  527,  30  Fed.  Gas.  No.  18,269o. 

Congress  has  the  constitutional  power  to 
prohibit  foreign  slave  trade,  and  to  pass  laws 
necessary  and  proper  to  carry  into  execution 
that  power.  It  is  clear,  from  the  nature  of 
the  subject  and  the  manner  in  which  it  is 
introduced  and  expressed  in  the  Gonstitution, 
as  under  the  provision  of  sec.  9,  art.  1, 
•forbidding  the  prohibition  by  Gongress  prior 
to  the  year  1808  of  the  migration  or  importa- 
tion of  such  persons  as  any  of  the  states  shall 
think  proper  to  demand,  that  this  power  is 


part  of  the  power  conferred  upon  Gongress 
over  foreign  commerce.  The  power  of  state 
sovereignty  as  respects  negroes  imported  as 
slaves  is  surrendered  only  so  far  as  to  allow 
the  prohibition  of  such  importation,  and,  as 
a  means  to  this,  the  removal  of  negroes  un- 
lawfully imported.  The  power  to  prescribe 
and  protect  the  rights  of  such  negroes  after 
the  importation  is  entirely  complete  and 
ended,  and  they  have  become  mingled  with  the 
mass  of  the  population  of  the  state,  is  exclu- 
sively in  the  state  government.  U.  8.  r. 
Gould,  (1860)  8  Am.  L.  Reg.  626,  26  Fed. 
Gas.  No.  15,239. 


T.  Wheh  Peotegtiov  of  Clause  Attaches  —  1.  Shipped  or  Entered  with 

Common  Carrier. —  Goods  do  not  cease  to  be  part  of  the  general  mass  of  property 

in  the  state^  subject  as  such  to  its  jurisdiction  and  to  taxation  in  the  usual  way^ 
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until  they  have  been  shipped,  or  entered  with  a  common  carrier  for  trans- 
portation to  another  state,  or  have  been  started  upon  such  transportation  in  a 
continuous  route  or  journey. 

Goe  t;.  Errol,  (1886)   116  U.  S.  527,  afflrming  (1882)  62  N.  H.  803. 

Wlimi  Good!  Have  Been  Put  on  Board  a  Votiol  Plying  Bntiroly  Within  a  Stato,  which  are 
destined  and  marked  for  other  states,  interstate  commerce  has  begun. 


The  Daniel  Ball,  (1870)  10  Wall.  (U.  S.) 
565,  wherein  the  court  said:  "  The  fact  that 
several  different  and  independent  agencies 
are  employed  in  transporting  the  commodity, 
some  acting  entirely  in  one  state  and  some 
acting  through  two  or  more  states,  does  in  no 
respect  affect  the  character  of  the  transac- 
tion. To  the  extent  in  which  each  agency 
acts  in  that  transportation,  it  is  subj^  to 
the  regulation  of  Congress." 

"Any  carriage  of  goods  which  crosses  a 
state  line  is  interstate  commerce;  and  the 
fact  that  transportation  from  one  state  to  an- 
other is  accomplished  in  whole  or  in  part 
through  the  agency  of  independent  and  unre- 
lated carriers  up  to  and  from  the  state  line 
does  not  affect  the  character  of  the  transac- 
tion in  this  respect.  For,  whenever  an  ar- 
ticle destined  to  a  place  without  the  state  is 


shipped  or  started  therefor,  it  becomes  the 
subject  of  interstate  commerce,  and  the  car- 
riers employed  in  the  transportation  thereof, 
although  neither  of  them  may  pass  from  one 
state  to  the  other,  are  subject,  as  instru- 
ments of  such  commerce,  to  national  legisla- 
tion and  control."  Ew  p.  Koehler,  (1887) 
30  Fed.  Rep.  869.  See  Chicago,  etc.,  R.  Co. 
V.  Becker,  (1888)  35  Fed.  Rep.  885. 

Logs  cut  and  put  in  streams  by  an  owner 
of  lumber  miUa  for  the  purpose  of  saving, 
protecting,  and  preserving  them,  were  not  in 
course  of  transportation  within  the  meaning 
of  the  commerce  clause  when  it  was  not  the 
intention  of  the  owner  to  ship  to  the  lumber 
mills  outside  of  the  state  during  any  one 
Bunmier  any  more  than  sufficient  for  its  pur- 
pose. Diamond  Match  Co.  v.  Ontonagon, 
(1003)  188  U.  S.  96. 


8.  By  Actual  Delivery  to  Common  Carrier. —  Interstate  commerce  begins  and 
the  regulating  power  of  commerce  attaches,  when  the  commodity  or  thing 
traded  in  commences  its  transportation  from  the  state  of  its  production  or  situs 
to  some  other  state  or  foreign  country,  and  terminates  when  the  transportation 
is  completed,  and  the  property  has  become  a  part  of  the  general  mass  of  the 
property  in  the  state  of  its  destination.  When  the  commerce  begins  is 
determined,  not  by  the  character  of  the  commodity,  nor  by  the  intention  of 
the  owner  to  transfer  it  to  another  state  for  sale,  nor  by  his  preparation  of  it 
for  transportation,  but  by  its  actual  delivery  to  a  common  carrier  for  trans- 
portation, or  the  actual  commencement  of  its  transfer  to  another  state.  At 
that  time  the  power  and  regulating  authority  of  the  state  ceases,  and  that  of 
Congress  attaches  and  continues,  until  it  has  reached  another  state,  and 
become  mingled  with  the  general  mass  of  property  in  the  latter  state. 

In  re  Greene,  (1892)  52  Fed.  Rep.  113.  tinuous  voyage  or  trip  to  a  point  beyond  the 
See  also  U.  S.  v.  Boyer,  (1898)  86  Fed.  Rep.  limits  of  the  state  where  delivered,  the  char- 
435.  acter  of  interstate  or  foreign  commerce  at- 

taches thereto.    Houston  Direct  Nav.  Co.  v. 

When  a  commodity  has  been  delivered  to  a  Insurance  Co.  of  North  America,  (1895)  89 
common  carrier,  to  be  transported  on  a  con-      Tex.  6. 

Whan  Proptrtj  Has  lawfnUy  Gommenoed  to  Kova  as  an  article  of  commerce  from  Of  e 
state  to  another,  it  becomes  the  subject  of  interstate  commerce,  and  as  such 
is  subject  only  to  national  regulation,  and  not  to  the  police  power  of  the  state. 

Bennett  r.  American  Express  Co.,  (1891)  83  Me.  236. 

S.  Intended  for  Export.  —  The  products  of  a  state,  though  intended  for  export 
to  another  state  and  partially  prepared  for  that  purpose  by  being  deposited 
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at  a  place  or  port  of  shipment  within  that  state^  are  liable  to  be  taxed  like  other 
property  within  the  state.  Such  property  may  b^  taxed  as  part  of  the  general 
mass  of  property  in  the  state  at  the  regular  period  of  assessment  for  such 
property  and  in  the  usual  manner,  it  not  being  in  course  of  transportation  at 
the  time. 


Coe  V.  Errol,  (1886)  116  U.  S.  524,  in  which 
case  the  court  said :  "  There  must  be  a  point 
of  time  when  they  cease  to  be  governed  ex- 
clusively by  the  domestic  law  and  begin  to 
be  governed  and  protected  by  the  national 
law  of  commercial  regulation^  and  that  mo- 
ment seems  to  us  to  be  a  legitimate  one  for 
this  purpose,  in  which  they  commence  their 
final  movement  for  transportation  from  the 
state  of  their  origin  to  that  of  their  destina- 
tion. When  the  products  of  the  farm  or  the 
forest  are  collected  and  brought  in  from  the 
surrounding  country  to  a  town  or  station 
serving  as  an  entrepot  for  that  particular  re- 
gion, whether  on  a  river  or  a  line  of  railroad. 


such  products  are  not  yet  exports,  nor  are 
they  in  process  of  exportation,  nor  is  exporta- 
tion begun  until  they  are  committed  to  the 
common  carrier  for  transportation  out  of  the 
state  to  the  state  of  their  destination,  or  have 
started  on  their  ultimate  passage  to  that 
state.  Until  then  it  is  reasonable  to  regard 
them  as  not  only  within  the  state  of  their 
origin,  but  as  a  part  of  the  general  mass  of 
property  of  that  state,  subject  to  its  jurisdic- 
tion, and  liable  to  taxation  there,  if  not  taxed 
by  reason  of  their  being  intended  for  exporta- 
tion, but  taxed  without  any  discrimination, 
in  the  usual  way  and  manner  in  which  such 
property  is  taxed  in  the  state." 


The  Pnrehase  of  Property  for  Exportation  does  not  free  it  from  state  control. 


Myers  v.  Baltimore  County,  (1896)  83  Md. 
386. 

In  Carrier  v.  Gordon,  (1871)  21  Ohio  St. 
608,  an  action  to  enjoin  the  collection  of  a 
tax  assessed  upon  a  quantity  of  ship  timber 
owned  by  the  complainant,  the  petition  stated 
that  the  petitioner  was  a  nonresident  of  the 
state  at  the  time  the  property  was  returned 
by  the  assessor,  and  for  a  year  preceding; 


(( 


that  "he  had  purchased"  the  property  "in 
said  county  during  the  winter  and  spring 
previous  to  such  return,  intending  to  remove 
the  same  from  the  state  upon  the  opening  of 
navigation ;  "  and  that  the  property,  "  at  the 
time  of  such  return,  remained  in  said  town- 
ship temporarily  only,  until  it  could  be  re- 
moved by  the  usual  and  convenient  means  of 
transportation."  It  was  held  that  the  prop* 
erty  was  subject  to  the  tax. 


The  Faet  that  an  Article  Was  MannfiBkotiired  fbr  Export  to  another  state  does  not  of 
itself  make  it  an  article  of  interstate  commerce  within  the  meaning  of  this 
clause,  and  the  intent  of  the  manufacturer  does  not  determine  the  time  when 
the  article  or  product  passes  from  the  control  of  the  state  and  belongs  to 


commerce. 

Kidd  17.  Pearson,  (1888)  128  U.  S.  24, 
affirming  Pearson  v.  International  Distillery, 
(1887)  72  Iowa  348.  See  also  U.  S.  t\  E.  C. 
Knight  Co.,  (1895)  166  U.  S.  13.  See  Ad- 
dyston  Pipe,  etc.,  Co.  v.  tJ.  S.,  (1899)  175 
U.  S.  211. 

The  circumstance  that  an  article  is  manu- 
factured and  orders  filled  for  shipment  out- 
side of  the  state  does  not  alone  make  it  an 
article    of    interstate    commerce.     People    v. 


Niagara  Fruit  Co.,  ( 1902)  76  K.  T.  App.  Div. 
18,  affirmed  (1903)   173  N.  Y.  629. 

In  the  case  of  the  Cooper  Mfg.  Co.  v,  Fer- 
guson, (1885)  113  U.  S.  727,  Matthews,  J., 
Blatchford  concurring,  held  that  making  a 
contract  in  Colorado  to  manufacture  certain 
machinery  in  Ohio,  to  be  there  delivered  for 
transportation  to  the  purchasers  in  Colorado, 
was  commerce,  and  within  the  exclusive  juris- 
diction of  Congress.  Ware  v,  Hamilton 
Brown  Shoe  Co.,  (1890)  92  Ala.  149. 


VI.  How  LoKO  Fbotectioh  of  Clause  CoHTiinrss  —  1.  In  OeneraL — The 

power  given  by  this  clause  applies  to  articles  taken  from  one  state  into  another, 
until  they  become  mingled  with  and  a  part  of  the  property  of  the  latter,  and 
thereafter  protects  such  articles  from  any  burden  imposed  by  reason  of  their 

foreign  origin. 

That  power  protects  it,  even  after  it  haa 
entered  the  state,  from  any  burdens  imposed 
by  reason  of  its  foreign  origrin.  Welton  v. 
Missouri,  (1876)  91  U.  S.  282,  reverting 
State  V.  Welton,  (1874)  55  Mo.  288.  See 
also  Tierman  i;.  Rinker,  (1880)  102  U.  S.  127. 
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2.  Temporary  Detention  in  Transit.  —  Coal  which  was  destined  for  points 
outside  the  state  when  it  left  the  mines^  but  temporarily  detained  within  the 
state  while  in  transit  and  ultimately  carried  to  its  place  of  destination,  was  held 
to  be  within  the  protection  of  this  clause.  The  temporary  stoppage  was  not  an 
abandonment  of  the  original  movement. 


Delaware,  etc.,  Canal  Co.  v.  Com.,  (Pa. 
1888)  17  Atl.  Rep.  175.  See  infra,  p.  568, 
State  Taxation —  (18)  Taxation  of  Property 
in  Transit. 

A  car  is  under  the  control  of  Congress 


while  in  the  act  of  making  its  interstate 
journey,  and  is  equally  so  when  waiting  for 
the  train  to  be  made  up  for  the  next  trip. 
Johnson  v.  Southern  Pac.  Co.,  (1904)  196  U. 
8.  22,  reversing  (C.  C.  A.  1902)  117  Fed. 
Rep.  462. 


3.  Arrival  at  Place  of  Destination.  —  The  point  of  time  when  the  prohibition 
ceases  and  the  power  of  the  state  to  tax  commences,  is  not  the  instant  when  the 
article  enters  the  country,  but  when  the  importer  has  so  acted  upon  it  that  it 
has  become  incorporated  and  mixed  up  with  the  mass  of  property  in  thfe  country, 
which  happens  when  the  original  package  is  no  longer  such  in  his  hands. 

Leisy  v.  Hardin,  (1890)  135  U.  S.  110.  See 
also  Brown  v.  Maryland,  (1827)  12  Wheat. 
(U.  S.)  419;  Emert  v.  Missouri,  (1895)  156 
U.  S.  296;  U.  S.  v.  Gould,  (1860)  8  Am.  L. 
Reg.  525,  25  Fed.  Cas.  No.  15,239 ;  McGregor 
17.  Cone,  (1898)  104  Iowa  465;  State  t7.  Intoxi- 
cating Liquors,    (1891)    83  Me.  158. 


The  fact  that  shipments  have  reached  the 
place  of  destination  does  not  necessarily  de- 
stroy the  interstate  character  of  the  ship- 
ments. The  right  of  Congress  to  control  in- 
terstate commerce  is  not  solely  limited  while 
the   conmierce   is   in   actual   transportation. 


but  extends  to  and  includes  the  necessary 
handling  and  delivery  of  that  commerce  at 
terminal  points.  It  is  necessary  to  the  in- 
terest of  interstate  commerce  and  to  the  uni- 
formity of  rule  that  should  apply  to  trans- 
portation of  that  character  of  commerce, 
which  is  one  of  the  objects  intended  to  be 
accomplished  by  reserving  this  power  solely 
to  Congress,  that  it  should  retain  control  and 
dominion  over  the  shipments  at  the  begin- 
ning and  terminal  points,  as  well  as  during 
the  actual  transportation  of  the  commerce. 
Fielder  v.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1897)  42  S.  W.  i^ep.  362. 


Tn.  Wheh  Fbotectioh  of  Clause  Ceases  —  1.  Arrived  at  Destination  and 
Put  Tip  for  Sale.  —  When  goods  are  sent  from  one  state  to  another  for  sale,  or 
in  consequence  of  a  sale,  they  become  part  of  its  general  property,  and  amenable 
to  its  laws;  provided  that  no  discrimination  be  made  against  them  as  goods 
from  another  state,  and  that  they  be  not  taxed  by  reason  of  being  brought  from 
another  state,  but  only  taxed  in  the  usual  way  as  other  goods  are. 

from  the  wagons,  it  cannot  be  claimed  that 
they  are  engaged  in  interstate  commerce. 
These  goods  are  completely  severed  from  the 
general  property  of  the  state  from  which  they 
were  shipped,  are  sent  to  the  other  state  for 
sale,  are  commingled  with  the  general  prop- 
erty of  the  other  state  and  subject  to  her  laws. 
American  Harrow  Co.  v.  Shaffer,  (1895)  68 
Fed.  Rep.  760,  appeal  dismissed  for  want  of 
jurisdiction,   (189V)   166  LI.  S.  718. 


Robbins  v.  Shelby  County  Taxing  Dist., 
(1887)  120  U.  S.  497.  See  also  In  re  May, 
(1897)  82  Fed.  Rep.  422. 

When  goods  are  sent  from  one  state  to 
another  for  sale  they  become  a  part  of  the 
general  property  of  the  state  into  which  they 
are  introduced,  and  amenable  to  its  laws. 
Hynes  v,  Briggs,  (1890)  41  Fed.  Rep.  470. 

When  a  mannf  acttirer  ships  implements  in 
carloads  from  the  state  in  which  it  is  doin'* 
business  into  another  state,  deposits  these 
goods  in  a  warehouse  in  that  other  state, 
and  then,  through  its  agents,  loads  them  on 
wagons,  and  sends  them  through  the  country, 
selling  and   delivering   them  to   purchasers 


Coal  in  flat  boats,  owned  by  nonresidents, 
which  has  arrived  at  its  destination  and  has 
been  put  up  for  sale  by  the  agents  of  the  own- 
ers, has  become  a  part  of  the  general  mass 
of  property  in  the  state.  Brown  v,  Houston, 
(1885)   114  U.  S.  632. 


2.  When  Sold  by  Importer  or  Broken  Up  for  Betail  Trade.  —  The  question  when 

the  paramount  power  of  Congress  terminates  and  that  of  the  state  begins  came 

directly  before  the  Supreme  Court  of  the  United  States  for  the  first  time  in 
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the  case  of  Brown  v.  Maryland,  (1827)  12  Wheat  (U.  S.)  419.  "  And  the 
court  there  held  that  an  article  authorized  by  a  law  of  Congress  to  be  imported 
continued  to  be  a  part  of  the  foreign  commerce  of  the  country  while  it  remained 
in  the  hands  of  the  importer  for  sale,  in  the  original  bale,  package,  or  vessel  in 
which  it  was  imported ;  that  the  authority  given  to  import  necessarily  carried 
with  it  the  right  to  sell  the  imported  article  in  the  form  and  shape  in  which 
it  was  imported,  and  that  no  state,  either  by  direct  assessment  or  by  requiring 
a  license  from  the  importer  before  he  was  permitted  to  sell,  could  impose  any 
burden  upon  him  or  the  property  imported  beyond  what  the  law  of  Congress 
had  itself  imposed ;  but  that  when  the  original  package  was  broken  up  for  use 
or  for  retail  by  the  importer,  and  also  when  the  commodity  had  passed  from  his 
hands  into  the  hands  of  a  purchaser,  it  ceased  to  be  an  import,  or  a  part  of 
foreign  commerce,  and  became  subject  to  the  laws  of  the  state,  and  might  be 
taxed  for*  state  purposes,  and  the  sale  r^ulated  by  the  state,  like  any  other 
property." 

Per  Taniy,  C.  J.,  in  Peirce  v.  New  Hamp- 
•hire,  (1847)  6  How.  (U.  S.)  574. 

Interstate  commerce  protects  onlv  that 
which  is  the  subject  of  commerce,  which  .is 
transported  over  the  lines  of  interstate  com- 
munication, and  only  so  long  as  it  preserves 
the  form,  and  remains  the  exact  subject,  of 
importation.  When  it  is  broken,  or  when  it 
changes  its  form,  when  it  passes  from  the 
importer  to  the  buyer,  it  ceases  to  be  an 
article  of  interstate  commerce,  and  no  longer 
enjoys  its  protection.  Guckenheimer  i;.  jai- 
lers, (1897)  81  Fed.  Rep.  998.  See  also  the 
following  cases: 

United  Btates.  —  In  re  Worthen,  (1891) 
68  Fed.  Rep.  469. 

Delatcare,  —  State  v.  Allmond,  (1866)  2 
Houst.  (Del.)  612. 

Maine,  —  State  t?.  Montgomery,  (1899)  92 
Me.  440 ;  State  v.  Robinson,  ( 1862)  49  Me.  287. 


Pennsylvania,  —  Com.  v,  Rearick,  (1904) 
26  Pa.  Super.  St.  393. 

Rhode  Island.  —  McGuinness  v.  Bligh, 
(1874)  11  R.  I.  97;  Stater.  Peckham,  (1838) 
3  R.  I.  296. 

Tenneeaee.  —  Kimmell  t?.  State,  (1900)  104 
Tenn.  187;  Croy  v.  Obion  (bounty,  (1900)  104 
Tenn.  626. 

A  fixed  intent  that  the  package  shaU  be 
broken  and  sold  places  goods  brought  into 
the  state  from  without  within  the  prohibition 
of  the  state  law,  and  imported  foreign  liquors 
are  liable  to  seizure  and  forfeiture  under  a 
state  statute  while  the  importer  retains  pos- 
session thereof  in  the  original  package,  and 
for  the  purpose  and  with  the  intent  to  break 
it  and  sell  them  in  Quantities  less  than  a 
package.  State  v.  Intoxicating  Liquors, 
(1876)  66  Me.  666. 


Vm  Obigival  Paokaoss  — 1.  What  ConstituteB  an  Original  Package. — 

The  question  what  constitutes  an  original  package  is  not  determined  by 
the  size  of  the  package  in  which  the  importation  is  actually  made,  but  by  the 
size  of  the  package  in  which  bona  fide  transactions  are  carried  on  between  the 
manufacturer  and  the  wholesale  dealer  residing  in  different  states.  "  The 
whole  theory  of  the  exemption  of  the  original  package  from  the  operation  of 
state  laws  is  based  upon  the  idea  that  the  property  is  imported  in  the  ordinary 
form  in  which,  from  time  immemorial,  foreign  goods  have  been  brought  into 
the  country." 


Austin  V,  Tennessee,  (1900)  179  U.  S.  369, 
wherein  the  court  further  said:  ''Without 
undertaking  to  determine  what  is  the  proper 
sice  of  an  original  package  in  each  case, 
eyidentlj  the  doctrine  has  no  application 
where  the  manufacturer  puts  up  the  package 
with  the  express  intent  of  evading  the  laws 
of  another  state,  and  is  enabled  to  carry  out 
his  purpose  by  the  facile  agency  of  an  express 
company  and  the  connivance  of  his  con- 
signee," affirming   (1898)  101  Tenn.  663. 


u 


A  question  was  raised  in  the  argument 
as  to  whether  the  smallness  of  some  of  the 
packages  sold  by  some  of  the  petitioners  did 
not  deprive  them  of  the  protection  given  to 
vendors  of  original  packages.  Single  bottles 
of  beer  and  whiskey,  packed  and  sealed  or 
nailed  up  in  boxes  made  of  pasteboard  or 
wood,  were  shipped  and  sold  in  that  shape. 
The  boxes  containing  one  bottle  were  not 
packed  in  any  other  box,  but  shipped  singly 
and  separately  as  so  many  distinct  and  sepa- 
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rate  packages.  It  is  not  perceived  why,  in 
the  aosence  of  a  regulation  by  Congress  to 
the  contrary,  the  importer  may  not  determine 
for  himself  the  form  and  size  of  the  packages 
he  puts  up  for  export.  The  idea  that  small 
packages  of  liquor  cannot  be  treated  as 
original  packages,  because  they  are  small, 
springs  from  the  conviction  back  of  it  that 
liquor  in  any  form,  or  in  any  sized  package, 
is  not  a  legitimate  subject  of  commerce. 
That  question  is  put  at  rest  by  the  decision 


of  the  Supreme  Court  of  the  United  States 
until  Congress  shall  act."  In  re  Beine, 
( 1890)  42  Fed.  Rep.  546. 

However  small  the  package  may  be,  so 
long  as  it  is  an  original  pacKage,  it  is  pro- 
tected. Guckenheimer  t?.  Sellers,  (1897)  81 
Fed.  Rep.  998. 

The  form  or  size  of  the  package  the  im- 
porter determines  for  himself.  Guckenheimer 
V.  Sellers,  (1897)  81  Fed.  Rep.  998. 


Whether  tnitoble  for  Betail  Trade.  — The  right  of  an  importer  to  sell  cannot  depend 
upon  whether  the  original  package  is  suitable  for  retail  trade  or  not  His 
right  to  sell  is  the  same,  whether  to  consumers  or  to  wholesale  dealers  in  the 
article,  provided  he  sells  it  in  the  original  packages. 

receptacle,  the  single  bottle,  in  the  one  in- 
stance, the  three  or  more  bottles,  in  another 
instance,  the  barrel,  box,  crate,  or  other  reeep^ 
tacle,  respectivelv  constitute  the  original 
package.  If  sold  or  delivered^  it  must  be 
sold  or  delivered  as  shipped  and  received. 
If  the  package  be  broken  after  such  delivery, 
it  comes  within  the  police  regulations  of  the 
state,  and  any  sale  or  delivery  in  such  case  is 
unlawful.  Guckenheimer  v.  Sellers,  (1897) 
81  Fed.  Rep.  997. 


Schollenberger  v,  Pennsylvania,  (1898)  171 
U.  S.  24,  reverting  (1893)  156  Pa.  St.  201. 
But  see  Com.  v.  Paul,  (1892)  148  Pa.  St  659. 

An  original  package  is  the  package  deliv- 
ered by  the  importer  to  the  carrier  at  the 
initial  place  of  shipment,  in  the  exact  con- 
dition in  which  it  was  shipped.  If  in  single 
bottles,  shipped  singly,  or  if  in  packages  of 
three  or  more  securely  fastened  together  and 
marked,  or  if  in  a  box,  barrel,  crate,  or  other 


Qaestion  «f  fMt.  —  The  question  what  is  an  original  package  is  largely  a 
qtiestion  of  fact,  determined  by  the  circumstances  of  each  case. 

Guckenheimer  v.  Sellers,  (1897)  81  Fed.  Rep.  998. 

Faokages  Beecgniied  by  OongresB  f«r  Pnrpoiei  of  Taxation.  —  The  question  what  con- 
stitutes an  original  package  of  commerce  is  not  determined  by  reference  to 
an  Act  of  Congress  requiring  the  articles  to  be  packed  as  directed  for  purposes 
of  taxation,  but  by  the  manner  by  which  they  are  usually  transported  from  one 
state  to  another  where  the  transaction  is  hona  fide  and  for  the  legitimate  pur- 
poses of  trade  and  commerce. 

Austin  V.  Tennessee,  (1900)  179  U.  S.  369, 
affirming  (1898)  101  Tenn.  563.  See  also 
McGregor  v,  C)one,  (1898)    104  Iowa  473. 

"The  term  original  package  is  not  defined 
by  any  statute,  and  is  simply  a  convenient 
t'orm  of  expression  adopted  by  Chief  Justice 
Marshall  in  Brown  v,  Maryland,  to  indicate 
that  a  license  tax  could  not  be  exacted  of  an 
importer  of  goods  from  a  foreign  country 
who  disposes  of  such  goods  in  the  form  in 
which  they  were  imported.  It  is  not  denied 
that  in  the  changed  and  changing  conditions 
of  commerce  between  the  states,  packages  in 


which  shipments  may  be  made  from  one  state 
to  another  may  be  smaller  than  those  '  bales, 
hogsheads,  barrels,  or  tierces,'  to  which  the 
term  was  originally  applied  by  Chief  Justice 
Marshall,  but  whatever  the  form  or  size  em- 
ployed there  must  be  a  recognition  of  the  fact 
that  the  transaction  is  a  bona  fide  one,  and 
that  the  usual  methods  of  interstate  ship- 
ment have  not  been  departed  from  for  the 
purpose  of  evading  the  police  laws  of  the 
states."  Cook  v,  Marshall  County,  (1906) 
196  U.  S.  270. 


2.  Application  of  Bnles  to  Particular  Shipments  —  a.  Intoxicating  Liquors  — 

Bottles  Packed  in  Boxes.  —  Whiskey  was  shipped  in  boxes  containing  bottles  or  flasks, 

some  holding  a  pint  each,  and  others  a  quart,  of  whiskey.     These  bottles  or 

flasks  had  each  a  paper  wrapper  or  box  placed  around  them  and  sealed  with 

mucilage  or  sealing  wax.    These  bottles,  so  wrapped  or  enclosed,  were  placed  in 

ordinary  pine  boxes,  but  without  covers,  closely  packed  together;  such  boxes 
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were  furnished  by  the  express  company  with  the  promise  to  return  them  when 
empty,  and  had  marked  on  them  "  to  be  returned."  The  whiskey  in  tiie  box, 
although  in  separate  bottles  for  the  convenience  of  retail  trade,  was  held  to  be 
but  one  package  within  the  meaning  of  the  interstate  commerce  clause  of  the 
Constitution. 


In  re  Harmon,  (1890)  43  Fed.  Rep.  372,  in 
which  case  the  court  said:  "  In  reaching  the 
above  conclusion  I  do  not  decide  that  a  single 
bottle  of  whiskey  may  not  be  shipped  and  sold 
by  itself  alone  as  a  single  and  unbroken  pack- 
age, within  the  protection  of  the  Constitution 
of  the  United  States,  under  the  interstate 
commerce  clause;  but  it  must  be  shipped 
alone,  and  sold  as  shipped." 

In  a  shipment  of  whiskey  in  quart  bottles 
in  boxes  containing  several  dozen  bottles 
each,  the  boxes  were  the  original  packages 
and  not  the  bottles.  Smith  v.  State,  (1891) 
•54  Ark.  248. 

Where  bottles  of  intoxicating  liquors  were 
each  inclosed  in  a  paper  wrapper  or  box, 
which  was  sealed  with  sealing  wax,  and  a 
number  of  paper  boxes,  each  containing  a 
flask  of  liquor,  were  packed  in  a  wooden  box, 
the  wooden  box  was  the  original  package, 
and  not  the  sealed  box  or  wrappA*  and  the 
bottle  therein  inclosed.  Haley  v.  State, 
(1894)  42  Neb.  556. 


When  bottles  of  whiskey  or  beer  are  each 
sealed  up  in  a  paper  wrapper,  and  closely 
packed  together  in  uncovered  wooden  boxes 
furnished  by  the  importer,  and  these  wooden 
boxes  are  marked  to  the  address  of  the  agents, 
and  shipped  from  one  state  to  another,  the 
wooden  Doxes,  and  not  the  bottles,  constitute 
the  original  package.  State  r.  Chapman, 
(1890)   1  S.  Dak.  415. 

Bottles  held  to  be  the  original  packages.  — 
Where  beer  was  put  up  in  bottles  by  a  non- 
resident dealer,  and  a  number  of  bottles  were 
packed  in  a  box,  and  shipped  to  an  agent  in 
the  state,  who  sold  the  same  by  the  bottle, 
the  sales  were  in  original  packages.  State 
V.  Miller,  (1892)  86  Iowa  638.  See  also 
State  V.  Coonan,  (1891)  82  Iowa  400;  State 
V.  Bowman,  (1889)  78  Iowa  519;  State  v. 
Zimmerman,  (1889)  78  Iowa  614;  Grousen- 
dorf  V,  Howat,  (1889)  77  Iowa  187;  Collins 
r.  Hills,  (1889)  77  Iowa  181.  But  see  Mc- 
Gregor V.  Cone,  (1898)   104  Iowa  465. 


Bottles  Shipped  Beparately.  —  Quarts,  pints,  and  half -pints  of  spirituous  liquors, 
each  bottle  being  enclosed  in  a  paper  bag  and  tied  with  a  string  about  the  oork, 
and  hauled  to  the  depot  loosely  or  separately,  and  a  bill  of  lading  being  taken 
for  them  in  that  form,  were  held  to  be  original  packages,  and  the  fact  that  the 
railroad  company,  without  the  knowledge  of  the  shipper,  placed  some  of  them 
in  open  boxes  provided  by  the  company  did  not  make  the  boxes  original 
packages. 


Tinker  v.  State,  (1891)  96  Ala.  117.  See 
also  In  re  Beine,  ( 1890)  42  Fed.  Rep.  545. 

When  a  large  quantity  of  whiskey  is  for- 
warded by  railroad  by  a  liquor  dealer  in  one 
state  to  his  agent  in  another  for  sale,  put  up 
in  bottles  containing  each  a  quart,  pint,  or 
half-pint,  each  wrapped  in  a  separate  paper 
marked  with  the  kind  and  quantity  of  liquor 
contained  therein,  and  labeled  "  original  pack- 
age," if  the  bottles  are  packed  in  a  box  which 
i^  marked  with  the  number  of  bottles  and 


quantity  of  liquor,  the  original  package  is 
the  box,  whether  covered  or  uncovered,  and 
not  the  separate  bottles ;  but  if  the  bottles  so 
marked,  labeled,  and  wrapped  are  delivered 
to  the  carrier  for  transportation  and  some  of 
them  are  by  him  placed  in  an  open  box  for 
convenience  while  others  are  placed  elsewhere 
on  the  floor  of  the  car,  each  bottle  is  an 
original  package.  Keith  v.  State,  (1890)  91 
Ala.  2.  See  also  Harrison  v.  State,  (1890) 
91  Ala.  62. 


6.  Oi^EOMARQARiNB.  —  A  tcn-pound  package  of  oleomargarine  was  held  to 
be  an  original  package. 

taken  from  a  ten-pound  tub  and  packed  in  a 
suitable  paper  package,  which  was  marked, 
branded,  and  stamped  in  the  manner  pre- 
scribed by  the  commissioner  of  internal  reve- 
nue with  the  approval  of  the  secretary  of  the 
treasury,  was  not  a  sale  in  an  original  pack- 
age.    Com.  V.  Paul,  (1892)  148  Pa.  St.  660. 


SchoUenberger  r.  Pennsylvania,  (1898)  171 
U.  S.  24,  reversing  Com.  t?.  SchoUenberger, 
(1893)  156  Pa.  St.  201.  See  also  In  re  Mc- 
Allister, (1892)  51  Fed.  Rep.  282.  But  see 
Com.  t\  Paul,  (1895)  170  Pa.  St.  284. 

The  sale  of  two  pounds  of  oleomargarine, 


c.  Cigarettes.  —  A  paper  package  of  cigarettes,  three  inches  long  and  one 

and  one-half  inches  in  width,  containing  ten  cigarettes,  is  not  an  original 
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package  protected  against  any  interference  by  the  state  while  in  the  hands  of 
the  importer. 

Austin  9.  Tennessee,  (1900)  179  U.  S.  350,  A  pine  box  in  which  are  packed  for  con- 

affirming    (1898)    101   Tenn.   663.     See   also  venience  in  shipment  packages  of  cigarettes, 

Blaufield   v.   State,    (1899)    103   Tenn.    593.  each  of  which  contains  ten  cigarettes  and  is 

Contra,  In  re  Minor,    (1895)    69   Fed.  Rep.  sealed  with  the  internal-revenue  stamp,  with- 

233;    Sawrie  v.   Tennessee,    (1897)    82   Fed.  out  any  other  packing  or  inclosu re  around  or 

Rep.  615;  Iowa  v.  McGregor,  (1896)  76  Fed.  about  them  except  the  box  itself,  is  the  origi- 

Rep.  956;  State  17.  Goetze,   (1897)  43  W.  Va.  nal  package  of  commerce.     McGregor  t;.  Cone, 

497.  (1898)  104  Iowa  466. 

d.  Floub,  Bban,  and  Mbal.  —  Where  flour,  bran,  and  meal  are  shipped 
in  sacks  in  carload  lots,  the  goods  in  the  sacks  are  the  original  packages. 

Lasater  v,  PurceU  Mill,  etc.,  Co.,  (1899)  22  Tex.  Civ.  App.  36. 

3.  What  ConititnteB  Breaking  an  Original  Package.  —  The  Drawing  of  the  Bnngi 
in  the  barrels  in  which  liquors  have  been  shipped  into  the  state,  for  the  purpose 
of  inspecting  or  testing  the  liquor  to  determine  whether  it  shall  be  returned, 
has  not  the  effect  to  make  it  a  part  of  the  general  mass  of  property  in  the 
state. 

Wind  t7.  Her,    (1895)   93  Iowa  324.     But  factory  or  not,  and  if  not  to  return  them, 

see  Wasserboehr  v.  Soulier,    (1892)    84  Me.  must  be  construed  as  giving  the  purchaser 

165,  wherein  it  was  held  that  a  conditional  the    right   of   breaking   and   examining   the 

contract    for    a    sale    of    liquors,    with    the  packages,  and  they  then  become  subject  to 

right  in  the  purchaser  of  ten  days  in  which  state  laws, 
to  ascertain  whether  the  liquors  were  satis- 

Openiag  BottlM  on  the  PranisM.  —  Where  intoxicating  liquors  imported  from  a 
foreign  state  were  sold  over  a  bar  by  the  bottle,  the  purchaser  being  permitted 
to  open  the  same  on  the  premises,  and  being  supplied  with  a  glass  to  drink  the 
same,  and  the  bottles  were  retained  by  the  vendor,  there  was  not  a  sale  in  the 
original  packages  within  the  meaning  of  the  law  pertaining  to  commerce 
between  the  states. 

Hopkins  v.  Lewis,  (1892)  84  Iowa  690. 

TlM  Taking  the  lid  from  a  Tub  Containing  Oloomargarino,  for  the  purpose  of  per- 
mitting a  purchaser  to  inspect  the  contents,  was  not  a  breaking  of  the  package 
80  as  to  destroy  its  original  character. 

In  re  McAllister,  (1892)  51  Fed.  Rep.  282. 

IX.  Pown  OF  8TATX8  —  1.  Commeroe  Wholly  Within  a  State  —  a.  In  Gen- 
BBAL.  —  Although  the  jurisdiction  of  Congress  over  commerce  among  tlie 
states  is  full  and  complete,  it  is  not  questioned  that  Congress  has  no  authority 
over  commeroe  which  is  wholly  within  the  state,  and  therefore  none  over 
combinations  or  agreements  so  far  as  they  relate  to  a  restraint  of  such  trade  or 
commerce. 

Addyston  Pipe,  etc.,  Co.  v,  U.  S.,   (1899)       S.)    415.     See  also  Halderman  v.  Beckwith, 

175  U.  8.  247,  modifying  V.  S.  r.  Addyston       (1847)  4  McLean  ( (U.  S.)  286,  11  Fed.  Cas. 

Pipe,  etc.,  Co.,  (C.  C.  A.  1898)  85  Fed.  Rep.       No.  5,907. 

271 

The  power   of   Congress   does  not   extend 

The  internal  trade  of  a  state  is  not  in  any       further  than  the  regulation  of  commerce  with 

way  within   the   regulating   power   of   Con-       foreign  nations  and  among  the  several  states. 

gress.    Norris  t?.  Boston,  (1849)  7  How.  (U.       Beyond  these   limits  the  states   have  never 
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surrendered  their  power  over  trade  and  com- 
merce, and  may  etfll  exercise  it  free  from  any 
controlling  power  on  the  part  of  the  general 
government.  Every  state  therefore  may 
regulate  its  own  internal  traffic  according  to 
its  own  judgment  and  upon  its  own  views 
of  the  interest  and  well-being  of  its  citizens. 
Peirce  v.  New  Hampshire,  (1847)  5  How.  (U. 
S.)  674.  See  also  Sinnot  t?.  Davenport, 
(1869)  22  How.  (U.  S.)  243,  reversing 
Pilotage  Com'rs  v.  The  Steamboat  Cuba, 
(1866)  28  Ala.  186. 

The  states  regulate  as  a  matter  of  domestic 
concern  the  instruments  of  commerce  situ- 


ated wholly  within  their  own  jurisdictions, 
and  over  which  they  have  exclusive  govern- 
mental control,  except  when  employed  in  for- 
eign or  interstate  commerce.  As  they  can 
only  be  used  in  the  state,  their  regulation 
for  all  purposes  may  properly  be  assumed  by 
the  state,  until  (Congress  acts  in  reference  to 
their  foreign  or  interstate  relations.  When 
Congress  does  act,  the  state  laws  are  super- 
seded only  to  the  extent  that  they  affect 
commerce  outside  the  state  as  it  comes  within 
the  state.  Hall  i;.  De  Cuir,  ( 1877 )  96  U.  8. 
488,  reversing  Decuir  v,  Benson,  (1876)  27 
La.  Ann.  1. 


6.  Rbguultions  of  Intbastatb  Commescb  Indibbctlt  Affbctiito 
Intbbstatb  Commebcb.  —  States  have  plenary  power,  and  Congress  has  no 
right  to  interfere,  concerning  the  internal  commerce  of  the  state,  though  the 
regulations  of  the  state  may  affect  interstate  commerce  indirectly;  but  their 
bearing  upon  it  is  so  remote  that  it  cannot  be  termed  in  any  just  sense  an  inter- 
ference. 

Oovington,  etc.,  Bridge  Go.  v.  Kentucky,  (1894)  164  U.  8.  209. 

c.  Tbawspobtation  BBfTWEEN  PoBTB  IN  THE  Samb  Statb.  —  A  statc  cau- 
not  regulate  or  interfere  with  the  transportation  of  persons  or  merchandise 
from  one  port  to  another  within  the  state  if  they  are  in  transit  to  or  from  other 
states  or  if  the  transportation  involves  a  voyage  upon  the  ocean. 


Pacific  VooBt  Steam-Ship  Co.  v.  Railroad 
Com're,  (1883)  18  Fed.  Rep.  10. 

A  ▼essel  engaged  in  carrying  passengers 
between  places  in  the  same  state  cannot  be 
said  to  be  engaged  in  commerce  among  the 
states  from  the  fact  that  she  also,  at  several 
times,  carried  merchandise  of  various  kinds 


which  had  been  purchased  in  cities  of  other 
states,  and  had  been  transported  by  the  usual 
routes  of  commerce  into  the  state,  and  thence 
to  other  states,  when  it  was  not  stated 
whether  this  was  done  as  one  continuous  voy- 
age. The  Bright  Star,  (1868)  Woolw.  (U. 
S.)  266,  4  Fed.  Cas.  No.  1,880. 


d.  Sbpabation  of  Interstate  fbom  Intrastate  Commerce.  —  "  Wher- 
ever a  separation  in  fact  exists  between  transportation  service  wholly  within 
the  state  and  that  between  the  states,  a  like  separation  may  be  recognized  between 
the  control  of  the  state  and  that  of  the  nation." 

New  York  v.  Knight,  (1004)  102  U.  S.  27,  affirming  (1002)  171  N.  T.  364. 

e.  Mingling  Interstate  and  Local  Transactions.  —  This  clause  was 
not  designed  to  protect  the  contractual  rights  of  a  person  who  voluntarily  inter- 
mingles an  otherwise  legal  interstate-commerce  transaction  with  an  entirely 
local  and  unlawful  one. 

Fuqua  v.  Pabst  Brewing  Co.,  (1807)  00  Tex.  208. 

2.  State  and  Hnnicipal  Legislation  Affecting  Commerce  —  a.  Adoption  of 
Construction  Given  by  State  Courts.  —  A  construction  or  meaning  attrib- 
uted to  the  terms  of  a  state  statute  by  the  courts  of  such  state  will  be  adopted 
by  the  Supreme  Court  of  the  United  States  when  called  upon  to  decide  ques* 
tions  arising  under  such  legislation. 
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New  York,  etc.,  R.  Ck).  v.  Pennsylvania, 
(1895)  158  U.  S.  431.  See  also  Howe  Mach. 
Co.  V,  Gage,  (1879)  100  U.  S.  676;  Hall  v. 
De  Cuir,  (1877)  95  U.  S.  485;  Peik  v.  Chi- 
cago,  etc.,  R.  O).,  (1876)  94  U.  S.  178. 

For  the  purpose  of  determining  the  validity 
of  state  statutes  in  their  federal  aspect^  the 
Supreme  Court  of  the  United  States  accepts 
the  interpretation  given  to  the  statutes  by 
the  state  court  and  tests  their  validity 
accordingly.  But  whilst  accepting  the  con- 
struction of  the  state  court  as  to  the  divisi- 
bility of  the  statute,  the  duty  yet  remains, 
for  the  purpose  of  the  federal  question,  to 
determine  whether  the  statute  as  construed 
is  valid.  Olsen  v.  Smith,  (1904)  195  U.  S. 
341,  affirming  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  320. 

* 

Construction  by  a  state  court  of  a  state 
statute,  that  it  is  limited  to  local  business, 
must  be  accepted  by  the  federal  courts. 
Waters-Pierce  Oil  Co.  v.  Texas,  (1900)  177 
Ij.  S.  42. 


"  We  concur  with  the  view  of  the  Act  thus 
expressed  by  the  Supreme  Court  of  the  state, 
and,  accepting  it  as  correct,  it  is  obvious  that 
the  case  does  not  fall  within  the  line  of  de- 
cisions in  which  state  laws  have  been  held 
inoperative  because  in  conflict  with,  or 
amounting  to  the  exercise  of,  or  the  asser- 
tion of  control  over,  a  power  vested  exclu- 
sively in  the  United  States."  Postal  Tel. 
Cable  (}o.  i;.  Adams,  (1895)  155  U.  S.  698. 

"  It  might  admit  of  question  whether  the 
statute  of  Illinois,  now  under  consideration, 
was  designed  by  its  framers  to  affect  any 
other  class  of  transportation  than  that  which 
begins  and  ends  within  the  limits  of  the 
state.  The  Supreme  Court  of  Illinois  having 
in  this  case  given  an  interpretation  which 
makes  it  apply  to  what  we  understand  to  be 
commerce  among  the  states,  although  the 
contract  was  made  within  the  state  of  Illi- 
nois, and  a  part  of  its  performance  was 
within  the  same  state,  we  are  bound,  in  this 
court,  to  accept  that  construction.'*  Wabash, 
etc.,  R.  Co.  17.  Illinois,  (1886)  118  U.  S.  565. 


Szeeptloaal  Conditions.  —  As  the  record  presents  none  of  the  exceptional  con- 
ditions which  sometimes  impel  this  court  to  disregard  inadmissible  construc- 
tions given  by  state  courts  to  even  their  own  state  statutes  and  state  constitu- 
tions, we  shall  adopt  the  construction  of  the  statute  of  Iowa  under  consideration, 
which  has  been  given  it  by  the  Supreme  Court  of  that  state. 

Kidd  V.  Pearson,  (1888)  128  U.  S.  15. 

Conitroetion  by  State  Officer.  —  The  constitutionality  of  a  state  statute  cannot  be 
determined  by  the  construction  and  operation  given  to  it  by  a  state  officer  whose 
duty  it  is  to  enforce  it.  Its  constitutionality  is  to  be  determined  by  its  language 
and  purpose,  and  not  by  the  alleged  wrongful  institution  of  prosecutions  there- 
under against  those  guiltless  of  a  violation  of  its  provisions. 

Arbuckle  v,  Blackburn,  (C.  C.  A.  1902)  113  Fed.  Rep.  624,  appeal  dismissed,  (1903) 
191  U.  S.  405. 

6.  Cannot  Authoeize  Restraints  of  Commebce.  —  No  state  can  endow 
any  of  its  corporations,  or  any  combination  of  its  citizens,  with  authority  to 
restrain  interstate  or  international  commerce,  or  to  disobey  the  national  will 
as  manifested  in  legal  enactments  of  Congress. 

Northern  Securities  Co.  v.  U.  S.,    (1904)  cured    by   that   instrument,    its   reflations 

193  U.  S.  350,  in  which  case  the  court  said:  of    interstate    and    international    commerce, 

"  So  long  as  Congress  keeps  within  the  limits  whether  founded  in  wisdom  or  not,  must  be 

of  its  authority  as  defined  by  the  Constitu-  submitted  to  by  all." 
tion,  infringing  no  rights  recognized  or  se- 


c.  Discrimination  Against  Foreign  Products —  (i)  In  Oeneml.  (See 
also  infra,  d,  (2)  Inspection  Laws  —  Discrimination,,  p.  436;  m.  (3)  Pilots 
and  Pilotage  —  Discrimination  in  Rates  of  Pilotage,  p.  493;  wl  (2)  State 
Taxation  —  Discrimination  Against  Foreign  Products,  p.  526;  (17)  (6)  Tax 
on  Drum/mers,  Canvassers,  and  Sample  Peddlers  —  Absence  of  Discrimination 
in  Favor  of  Domestic  Commerce,  p.  566.)  -—Any  local  regulation  which,  in 
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terms  or  bj  its  necessary  operation,  denies  to  owners  of  articles  of  commerce  in 
other  states  the  right  to  compete  in  the  markets  of  the  state  upon  terms  of 
equality  with  the  owners  of  like  articles  within  the  state,  is,  when  applied  to  the 
people  and  products  or  industries  of  other  states,  a  direct  burden  upon  com- 
merce among  the  states  and  therefore  void. 


Brimmer  17.  Rebman,  (1891)  138  U.  S.  82, 
affirming  In  re  Rebman,  (1890)  41  Fed.  Rep. 
867.  See  also  Voight  v,  Wright,  (1891)  141 
U.  S.  63. 

Commerce  among  the  states  in  any  com- 
modity can  only  be  free  when  the  commodity 
is  exempted  from  all  discriminating  regula- 
tions and  burdens  imposed  by  local  authority 
by  reason  of  its  foreign  growth  or  manu- 
facture. Webber  v.  Virginia,  (1880)  103  U. 
S.  351,  reversing  (1880)  33  Gratt.  (Va.J  898. 

A  state  cannot,  even  in  the  exercise  of  its 


police  power,  discriminate  against  interstate 
commerce.  Minneapolis  Brewing  Co.  t\  Mc- 
Gillivray,  (1900)  104  Fed.  Rep.  266. 

Prohibiting  peddling  goods  from  other 
states.  —  A  law  that  should  prohibit  all  per- 
sons peddling  goods  manufactured  or  pro- 
duced in  other  states,  and  permit  the  same 
persons  to  peddle  goods  of  the  same  character 
manufactured  or  produced  in  this  state,  would 
be  a  trade  regulation  discriminating  between 
the  productions  of  this  and  sister  states,  and 
would  be  incapable  of  enforcement.  Sayre 
V.  Phillips,  (1892)  148  Pa.  St.  489. 


(2)  Wharfage  Charges.  — r  A  municipal  ordinance  passed  under  the  author- 
ity of  a  state  statute  declaring  that  "  all  vessels  belonging  to  or  lying  at,  landing, 
depositing,  or  transporting  goods  or  articles  other  than  the  production  of  this 
state,  on  or  from  any  wharf  or  wharves  belonging  to  the  mayor  and  city  council, 
or  any  public  wharf  in  the  said  city,  other  than  the  wharves  belonging  to  or 
rented  by  the  state,  shall  be  chargeable  with  the  wharfage  as  fixed  by  this 
ordinance,  upon  all  goods  or  articles  landed  or  deposited  on  any  wharf  or 
wharves  belonging  to  the  said  mayor  and  city  council;  and  the  master  or 
owner  of  the  vessel  so  depositing,  landing,  or  transporting  said  goods  or  articles, 
shall  be  responsible  for  the  same,"  is  invalid  as  a  discrimination  against  the 
productions  of  other  states.  A  municipal  corporation,  if  it  chooses,  can  permit 
the  public  wharves  which  it  owns  to  be  used  without  charge.  Under  thfe 
authority  of  the  state  it  may  also  exact  wharfage  fees,  equally,  from  all  who 
use  its  improved  wharves,  provided  such  charges  do  not  exceed  what  is  fair 
remuneration  for  the  use  of  its  property;  but  it  cannot  employ  the  property  it 
thus  holds  for  public  use  so  as  to  hinder,  obstruct,  or  burden  interstate  com- 
merce in  the  interest  of  commerce  wholly  internal  to  that  state.  The  fees 
which  it  exacts  to  that  end,  although  denominated  wharfage  dues^  cannot  be 
regarded  as  compensation  merely  for  the  use  of  the  city's  property,  but  as  a 
mere  expedient  or  device  to  accomplish,  by  indirection,  what  the  state  could 
not  accomplish  by  a  direct  tax,  viz.,  build  up  its  domestic  commerce  by  means 
of  unequal  and  oppressive  burdens  upon  the  industry  and  business  of  other 
states. 

Guy  V,  Baltimore,  (1879)   100  U.  6.  443. 

(3)  Specification  of  Particvlao'  Article  for  Mvmcipal  Improvements.  — 

The  specification  of  a  particular  asphalt  for  a  municipal  improvement,  the 

asphalt  being  the  product  of  a  foreign  country  and  there  being  other  deposits 

in  other  states  within  the  United  States  from  which  suitable  asphalt  could  be 

had,  is  not  an  interference  with,  and  a  regulation  of,  interstate  commerce, 

in  violation  of  the  exclusive  right  of  Congress, 
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Field  17.  Barber  Asphalt  Paving  Co.,  ( 1904) 
104  U.  S.  622,  the  court  saying:  "The  at- 
tempt to  invoke  the  provisions  of  the  Sher- 
man Act  in  this  case  is  equally  unavailing. 
That  Ac't  has  been  recently  considered  in  the 
Northern  Securities  cases,  decided  at  this 
term,  and  its  construction  and  the  nature  of 
the  remedies  under  it  determined.  It  is  not 
intended  to  affect  contracts  which  have  a 
remote  and  indirect  bearing  upon  commerce 
between  the  states." 

Requiring  only  materials  mannfacttired  in 
the  state  to  be  used  on  public  works.  —  A 
New  York  statute  provided  that  "all  stone 
of  any  description,  except  paving  blocks  and 
crushed  stone,  used  in  state  or  municipal 
worlds  within  this  state,  or  which  is  to  be 


worked,  dressed,  or  carved  for  such  use,  shall 
be  so  worked,  dressed,  or  carved  within  the 
'boundaries  of  the  state.  A  clause  shall  be 
inserted  in  all  specifications  or  contracts 
hereafter  awarded  by  state,  county,  or  mu- 
nicipal authorities  authorizing  or  requiring 
the  use  of  worked,  dressed,  or  carved  stone 
therein,  except  paving  blocks  and  crushed 
stone,  to  the  efTect  that  all  such  stone  shall  be 
worked,  dressed,  or  carved  for  such  use  as 
required  by  this  Act."  It  was  held  that  the 
statute  is  invalid  as  a  regulation  of  com- 
merce among  the  states.  The  citizens  of 
other  states  have  the  right  to  resort  to  the 
markets  of  the  state  for  the  sale  of  their 
products,  whether  it  be  cut  stone  or  any  other 
article  which  is  the  subject  of  commerce. 
People  v.  Coler,  ( 1901 )   166  N.  Y.  148. 


(4)  Favoring  Domestic  Wines.  —  A  statute  prohibiting  the  sale  of  liquors 
or  other  intoxicating  beverages  in  certain  counties,  providing  "  that  nothing  in 
this  Act  shall  prevent  any  person  from  selling  wine  in  quantities  less  than 
one  quart;  made  in  this  state  from  grapes  raised  therein,"  is  a  discrimination 
against  imported  wines  which  may  be  manufactured  from  grapes  raised  in  any 
of  the  other  states  or  in  foreign  countries,  and  is  a  regulation  of  commerce 
within  the  meaning  of  the  Constitution. 


McCreary  v.  State,  (1883)  73  Ala.  481. 
See  also  Powell  i;.  State,  (1881)  69  Ala.  12. 
And  see  Higgins  v.  Rinker,  (1877)  47  Tex. 
381,  as  to  a  Texas  statute. 

An  Arkansas  statute  provides:  ''Sec.  1. 
That  it  shall  be  unlawful  for  any  person 
to  sell  wine  at  any  place  in  this  state  except 
as  authorized  in  this  Act.  Sec.  2.  Any 
person  who  grows  or  raises  grapes  or  berries 
may  make  wine  thereof,  and  sell  the  same 
upon  the  premises  where  such  grapes  or  ber- 
ries are  grown  and  the  wine  made,  in  quanti- 
ties not  less  than  one  quart;  such  person 
may  also  sell  the  wine  of  his  own  make  in 
any  place  where  the  sale  of  intoxicating 
liquors  is  licensed  and  authorized  by  law,  in 
quantities  not  less  than  one  quart.  Pro- 
vided, This  shall  not  authorize  the  sale  of 
wine  in  any  district  or  locality  where  its  sale 
is  prohibited  under  special  act  of  the  general 
assembly.  ♦  •  •  Sec.  4.  Any  person  who 
shall  violate  any  of  the  provisions  of  this  Act 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  in  any  sum 
not  less  than  $200  nor  more  than  $500."  It 
was  held  that  the  clause  "  and  sell  the  same 
upon  the  premises  where  such  grapes  or  ber- 
ries are  fl;rown  and  the  wine  made  in  quanti- 
ties not  less  than  one  quart,"  discriminates 
against  wine  made  in  other  states;  but  "by 
striking  out  the  words  '  at  any  place,'  in  the 
first  section,  and  the  words  *  upon  the  prem- 
ises where  such  grapes  or  berries  are  grown 
and  the  wine  made,'  in  the  second  section,  we 
have  a  valid  act,  and  the  will  of  the  legisla- 
ture declared  therein  to  some  extent.  To 
this  extent  the  Act  will  remain  in  force." 
bUte  V.  Deschamp,  ( 1890)  53  Ark.  492. 

A  Georgia  statute  provided  in  section  6, 
that  "  it  shall  not  be  lawful  for  any  person 
within  the  limits  of  such  county  to  sell  or 
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barter  for  valuable  consideration,  either  di- 
rectly or  indirectly,  or  give  away  to  induce 
trade  at  any  place  of  business,  or  furnish  at 
other  public  places  any  alcoholic,  spirituous, 
malt,  or  intoxicating  liquors,  or  intoxicating 
or  other  drinks  which,  if  drank  to  excess, 
will  produce  intoxication,"  and  in  section  8 
"  That'  nothing  in  this  Act  shall  be  so  con- 
strued as  to  prevent  the  manufacture,  sale, 
and  use  of  domestic  wines  or  cider,  or  the  sale 
of  wines  for  sacramental  purposes:  provided 
such  wines  or  cider  shall  not  be  sold  in  bar- 
room by  retail;  nor  shall  anything  herein 
contained  prevent  licensed  druggists  from 
selling  or  furnishing  pure  alcohol  for  medici- 
nal, art,  scientific,  and  mechanical  purposes." 
If  it  is  considered  that  the  sixth  section  of 
the  Act  prohibits  the  sale  of  imported  wines, 
and  wines  made  in  other  states,  under  the 
head  of  intoxicating  liquors,  or  other  drinks 
which,  if  drank  to  excess,  will  produce  intoxi- 
cation, while  the  eighth  section  permits  the 
sale  oif  domestic  wines,  then  the  unconstitu- 
tional discrimination  is  apparent  on  the  face 
of  the  Act,  and  it  can  only  be  eliminated  by 
striking  from  the  Act  the  exception  in  favor 
of  domestic  wines;  or,  by  construction,  in- 
serting in  the  Act  an  exception  in  favor  of 
imported  wines  and  wines  from  other  states. 
The  Act  should  be  held  inoperative  so  far  as 
it  discriminates  against  wines  imported  from 
other  states ;  the  sale  of  these  products  must 
stand  on  the  same  footing  as  the  domestic 
wines  of  Georgia,  and  there  is  no  objection  to 
the  general  prohibition  of  the  sale  of  alco- 
holic, spirituous,  malt,  or  intoxicating  liquors, 
or  intoxicating  bitters  or  other  drinks  which, 
if  drank  in  excess,  will  produce  intoxication, 
other  than  wines  imported  or  domestic.  This 
strikes  out  no  clause,  no  provision  of  the 
statute,  but  merely  gives  the  statute  the  con- 
struction  that   the    legislators    must    have 
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intended  in  view  of  their  aoquaintanoe  with  exempting  domestic  wines  from  the  operatioB 

and  sworn  intent  to  support  tne  Constitution  of  the  Act,  makes  an  invalid  discrimination, 

of    the    United    States.    Ew  p,  Kinnebrew,  and  the  clause  protecting  domestic  wines  was 

(1888)  36  Fed.  Rep.  66.  declared   void   and    the    broad    prohibition 

A  /i^»<*;.  «>4^of»f<>  ,.*^k:Ku;^<,  4.i*a  ««1o  «f      clause  was  given  full  effect.    Weil  v.  Oal- 
A  Georgia  statute  prohibitmg  the  wle  of      j^  ^ggg*  26  Fed.  Rep.  873. 

all  intoxicating  liquors  of  every  kind,  but  '  \*ww/  **«  *«^  x^^t*.  «•». 

(6)  Ooods  Made  by  Convict  Labor  to  Be  Branded.  —  A  statute  providing 
that  '^all  goods,  wares,  and  merchandise  made  by  convict  labor  in  any  peni- 
tentiary, prison,  reformatory,  or  other  establishment  in  which  convict  labor  is 
employed  in  any  state,  except  the  state  of  New  York,  and  imported,  brought,  or 
introduced  into  the  state  of  New  York,  shall  before  being  exposed  for  sale  be 
branded,  labeled,  or  marked  as  hereinafter  provided,  and  shall  not  be  exposed 
for  sale  in  any  place  within  this  state  without  such  brand,  label,  or  mark,"  is 
void  as  discriminating  between  convict-made  goods  manufactured  in  another 
state  and  the  same  class  of  goods  manufactured  in  that  state,  and  therefore 
falls  within  the  provision  of  the  Constitution  which  confers  upon  Congress  the 
power  to  regulate  conmieroe  among  the  several  states. 

People  V,  Hawkins,  (1806)  86  Hun  (N.  Y.)  out  the  words  "  in  any  state  except  the  state 

43.    See  also  People  v.  Hawkins,  (1898)  167  of  New  York,  and  imported,  brought,  or  in- 

N.  Y.  1,  affirming  ( 1897 )  20  N.  Y.  App.  Div.  troduced  into  the  state  of  New  York  "  was 

494,  that  the  statute  as  amended  by  striking  still  invalid. 

(6)  Sovih  Carolina  Dispensary  Loav.  —  When  a  state  recognizes  the  manu- 
facture, sale,  and  use  of  intoxicating  liquors  as  lawful,  by  a  statute  under  which 
these  operations  are  turned  over  to  a  state  dispenser,  by  whom  alone,  or  under 
whose  direction,  they  are  carried  on,  it  cannot  discriminate  against  the  bringing 
of  such  articles  in  and  importing  them  from  other  states;  such  legislation  is 
void  as  a  hindrance  to  interstate  commerce  and  an  unjust  preference  of  the 
products  of  the  enacting  state  as  against  similar  products  of  other  states. 

Scott  V.  Donald,    (1897)    166  U.  S.  101,  be  sold  in  the  state  is  not  inherently  dii- 

amending    decree    and  affirming    Donald  v.  criminative  as  giving  the  officers  the  oppoT« 

Scott,   (1896)    67  Fed.  Rep.  864,   (1896)   74  tunity,  by  exercising  their  right  of  purchase, 

Fed.  Rep.  869.  to  buy  in  one  state  to  the  exclusion  of  the 

A  state  law  which  irives  to  the  atate  officers       P^^od^cts  of  every  other  state.     Vance  V.  W. 
A  state  law  wnicn  gives  to  ^^e  state  omcers      ^  Vandercook  Co.,  (1898)  170  U.  8.  446. 
exclusive  right  to  purchase  all  the  liquor  to      *»•     »*•    *v    ».       »  \         /     •     u»   «  •.  •*. 

(7)  Eifed  of  the  "  Yfilson  ild."  — The  Act  of  Congress  of  1890,  giving 
the  states  permission  to  pass  laws  within  their  police  powers  in  relation  to  the 
sale  of  intoxicating  liquors,  whether  in  original  packages  or  not,  did  not  and 
could  not  do  awaj  with  the  requirement  of  the  Constitution  prohibiting  a  dis- 
crimination by  any  state  against  the  products  of  interstate  commerce  manu- 
factured  in  other  states. 

Minneapolis  Brewing  Go.  t?.  McGillivray,  (1900)   104  Fed.  Rep.  266. 

d.  iNSPEfcTiON  Laws  —  (See  also  Article  I.,  sec.  10,  that  "  No  state  shall, 
without  the  consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspection  laws.") 
(1)  In  Oeneral.  —  This  provision  does  not  prohibit  a  state  from  establishing 
inspection,  quarantine,  health,  and  other  regulations  to  govern  the  ports  of  the 
state. 

Fbster  v.  New  OrlesAS,  (1876)  94  U.  8.  246,  reverting  (1874)  26  La.  Ann.  105. 
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Wlie&eTer  ZmptetioB  Lawi  Aet  on  Um  iBlijaot  B«fort  It  Saeom«  an  article  of  commerce 
they  are  confessedly  valid,  and  also  ;^hen,  although  operating  on  articles  brought 
from  one  state  into  another,  they  provide  for  inspection  in  the  exercise  of  that 
power  of  self-protection  commonly  called  the  police  power. 

Patapsco  Guano  Co.  v.  North  Carolina  Board 
of  Agriculture,  (1898)  171  U.  S.  364,  wherein 
the  court  said :  "  Inspection  laws  are  not  in 
themselves  regulations  of  commerce,  and 
while  their  object  frequently  is  to  improve  the 
quality  of  articles  prcMluced  by  the  labor  of  a 
country  and   fit  them  for  exportation,  yet 


they  are  quite  as  often  aimed  at  fitting  them, 
or  determining  their  fitness,  for  domestic  use, 
and  in  so  doing  protecting  the  citizen  from 
fraud.  Necessarily,  in  the  latter  aspect,  such 
laws  are  applicable  to  articles  imported  into, 
as  well  as  to  articles  produced  within,  a 
state."    Affirming  (1892)  62  Fed.  Rep.  690. 


A  lut«  Oumot,  iuid«r  the  Cover  of  Bzorting  Its  Police  Power,  substantially  prohibit  or 
burden  either  foreign  or  interstate  commerce.  Seasonable  and  appropriate 
laws  for  the  inspection  of  articles,  including  food  products,  are  valid,  but  the 
absolute  prohibition  of  an  unadulterated,  healthful,  and  pure  article  cannot  be 
permitted  as  a  remedy  against  the  importation  of  that  which  is  adulterated, 
and  therefore  unhealthful  or  impure. 

Schollenberger  i;.  Pennsylvania,  (1898)  171 
U.  S.  13,  Twer»,ng  (1893)  166  Pa.  St.  201. 
But  see  Com.  v,  Paul,  (1892)  148  Pa.  St.  569. 

The  right  to  make  inspection  laws  is  not 
granted  to  Confess,  but  is  reserved  to  the 
states;  but  it  is  subject  to  the  paramount 
right  of  Congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states ; 
and  if  any  state,  as  a  means  of  carrying  out 
and  executing  its  inspection  laws,  imposes 
any  duty  or  impost  on  imports  or  exports, 
such  impost  or  duty  is  void  if  it  exceeds 
what  is  absolutely  neciessary  for  executing 
such  inspection  laws.  Neilson  r.  Garza, 
(1876)  2  Woods  (U.  S.)  287,  17  Fed.Cas.No. 
10,091. 


of  fact  by  a  state  officer,  whose 
duty  it  is  to  attend  to  the  enforcement  of  all 
the  laws  a^inst  fraud  and  adulteration  or 
impurities  in  food,  drink,  or  drugs,  do  not  in 
themselves  constitute  any  direct  interference 
with  interstate  commerce.  Arbuckle  v. 
Blackburn,  (1903)  191  U.  S.  414. 

Coal  and  coke.  —  A  Louiaiana  statute  which 
provides  for  the  appointment  of  gaugers  of 
coal  and  coke  boats  and  prescribes  a  rule  by 
which  the  capacity  of  carrying  vessels  of  coal 
or  coke  can  be  determined  and  the  weight  of 
the  coal  or  coke  carried  ascertained,  is  not  in 
conflict  with  the  commercial  power  of  Con- 
gress prescribed  by  the  Constitution.  Such  a 
statute  should  be  regarded  as  a  part  of  those 
innumerable  police  regulations  which  every 
state  may  enact  for  the  convenience  and  com- 
fort of  its  inhabitants  in  the  conduct  of  their 
business.  It  may  in  some  cases  in  a  slight 
degree  affect  commerce,  but  not  to  such  an 
extent  as  to  be  properly  designated  as  a  regu- 
lation of  commerce.  Pittsburg,  etc.,  Coal  Co. 
V.  Louisiana,  (1896)  156  U.  S.  697,  affimi' 
ing  (1889)  41  La.  Ann.  466. 


stitution  of  the  United  States.    Charleston 
V.  Rogers,  (1823)  2  McCord  L.  (S.  Car.)  496. 

Raw  materials.  —  No  article  of  commerce 
can  be  excluded  from  introduction  into  and 
sale  in  a  state  by  inspection  laws  having  for 
their  purpose  the  inspection  of  the. raw  ma- 
terials, or,  in  the  case  of  meats  for  human 
food,  the  inspection  of  animals  before  being 
slaughtered.  Swift  v,  Sutphin,  (1889)  39 
Fed.  Rep.  636. 

Fertilizers.  —  See  infra,  p.  437,  Inspection 
Fees,  and  p.  438,  Aa  to  Bales  by  Soliciting 
Agents. 

Flour.  —  See  infra,  p.  436,  Discrimination, 
and  p.  439,  Inspection  m  Transit  Through  the 

State. 

Hay.  —  A  Louisiana  statute  making  the  in- 
spection of  hay  brought  to  the  port  of  New 
Orleans  compulsory,  and  allowing  a  charge 
for  the  compensation  of  the  inspectors,  does 
not  conflict  with  this  clause,  as  the  statute 
applies  to  hay  brought  from  any  part  of  the 
state  as  well  as  that  from  other  states.  Hay 
Inspectors  r.  Pleasants,  (1871)  23  La.  Ann. 
349.  See  also  State  v,  Fosdick,  (1869)  21 
La.  Ann.  256. 

Intoxicating  liquors.  —  A  state  statute, 
the  South  Carolina  dispensary  law,  directing 
that  a  sample  of  the  liquor  proposed  to  be 
shipped  into  a  state  shall  be  sent  to  a  state 
officer  in  advance  of  the  shipment  and  as  a 
prerequisite  for  obtaining  permission  to 
make  a  subsequent  shipment,  is  not  a  valid 
manifestation  of  the  police  power  of  the  state 
exercised  for  the  purpose  of  inspection  only. 
The  inspection  of  the  sample  sent  in  advance 
is  not  in  the  slightest  degree  an  inspection  of 
the  goods  subsequently  shipped  into  the  state. 
Vance  v.  W.  A.  Vandercook  Co.,  (1898)  170 
U.  S.  455.  See  also  State  v.  McGee,  (1899) 
56  S.  Car.  261. 


A  municipal  ordinance  requiring  the  meas-  A  municipal  ordinance  inflicting  a  penalty 

urement  of  coals  by  an  inspector,  when  sold       on    any    person    who    should    sell    domestic 
within  the  city,  is  not  repugnant  to  the  Con-       liquors  within  the  limits  of  the  state  without 
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having  them  gauged  and  inspected  by  the 
city  inspector,  to  whom  a  small  compensation 
is  to  be  paid  by  the  vendor,  is  an  inspection 
law  and  constitutional,  both  as  to  the  thing 
to  be  done  and  the  compensation  to  be  made. 
Green  t?.  Savannah,  (1832)  R.  M.  Gharlt. 
(Ga.)  368. 

Lime.  —  See  infra,  (2)  mscrimiwition. 

Meat  —  Forbidding  sales  of  meat  elsewhere 
than  at  the  market  house.  —  If^  in  order  to 
facilitate  inspection,  an  ordinance  had  ex- 
pressly forbidden  the  sales  of  meat  in  the  city 
elsewhere  than  at  the  market  house,  it  might 
not  have  been  difficult  to  sustain  its  consti- 
tutionality, even  though  it  might  have  gravely 
interfered  with  interstate  commerce.  Such 
an  ordinance  would  seem  to  be  within  the 
legitimate  police  power  of  the  city.  Georgia 
Packing  Co.  t?.  Macon,  (1893)  60  Fed.  Rep. 
777. 


See  also  infra,    (2) 
(3)  Inspection  Fees. 


DiBcriminatum,  ■  and 


Tobacco.  —  A  state  inspection  law,  which 
requires  every  hogshead  of  tobacco  to  be 
brought  to  a  state  tobacco  warehouse,  is  not 
a  reflation  of  commerce.  It  being  lawful  to 
require  the  article  to  be  subjected  to  a  pre- 
scribed examination  by  a  public  officer  be- 
fore it  can  be  accounted  a  lawful  subject  of 
commerce,  it  is  not  foreign  to  the  character 
of  an  inspection  law  to  require  that  the 
article  shall  be  brought  to  the  officer,  and  is 
a  matter  as  to  which  the  state  has  a  reason- 
able discretion.  Turner  v,  Maryland,  (1882) 
107  U.  S.  66. 

As  to  per  capita  taxes  on  paaaengera*  under 
statutes  passed  as  inspection  laws,  see  infra, 
p.  626,  State  Taxation. 


The  Bight  to  Bell  Artielee  Imported  into  a  State  in  Original  Paekagee  does  not  interfere 
with  the  acknowledged  right  of  the  state  to  use  such  means  as  may  be  neces- 
sary to  prevent  the  introduction  of  an  adulterated  article,  and  for  that  purpose 
to  inspect  and  test  the  article  introduced,  provided  the  state  law  does  really 
inspect  and  does  not  substantially  prohibit  the  introduction  of  the  pure  article 
and  thereby  interfere  with  interetate  commerce. 

Schollenberger  v,  Pennsylvania,  (1898)  171  U.  S.  24,  reversing  (1893)  166  Pa.  St.  201. 
But  see  Com.  r.  Paul,  (1892)   148  Pa.  St.  669. 

(2)  DiscrimincUiorL  (See  also  supror,  c.  Discriminaiion  Against  Foreign 
Products,  p.  431;  and  infra,  m.  (3)  Pilots  and  Pilotage  —  Discrimination  in 
Rates  of  Pilotage,  p.  493;  wl.  (2)  State  Taxation  —  Discrimination  Against 
Foreign  Products,  p.  526;  (17)  (6)  Tax  on  Drummers,  Canvassers,  and  Sample 
Peddlers  —  Absence  of  Discrimination  in  Favor  of  Domestic  Com/msrce,  p. 
566.)  — A  state  cannot,  under  the  guise  of  inspection  or  revenue  laws,  forbid 
or  impede  the  introduction  of  products,  and  more  particularly  of  food  products, 
universally  recognized  as  harmless,  or  otherwise  burden  foreign  or  interstate 
commerce  by  regulations  adopted  under  the  assumed  police  power,  of  the  state, 
but  obviously  for  the  purpose  of  taxing  such  commerce  or  creating  discrimina- 
tions in  favor  of  home  producers  or  manufacturers. 

Austin  V,  Tennessee,  (1900)  179  U.  S.  344,  affirming  (1898)  101  Tenn.  663. 

A  State  Kay  EitabUsh  Begnlatlons  for  the  Protaotion  of  its  people  against  the  sale  of 
unwholesome  meats,  provided  such  regulations  do  not  conflict  with  the  powers 
conferred  by  the  Constitution  upon  Congress,  or  infringe  rights  granted  or 
secured  by  that  instrument  But  it  may  not,  imder  the  guise  of  exerting  its 
police  powers,  or  of  enacting  inspection  laws,  make  discriminations  against  the 
products  and  industries  of  some  of  the  states  in  favor  of  the  products  and 
industries  of  its  own  or  of  other  states. 

Brimmer  v,  Rebman,  (1891)  138  U.  S.  82,  Flour.  ~  A    state    statute    which    declares 

affirming  /n  re  Rebman,  (1890)  41  Fed.  Rep.      that  all   flour  brought  into  that  state  and 
867-  offered  for  sale  therein  shall  be  reviewed  and 
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have  the  state  inspection  mark  thereon,  and 
Uiat  no  person  or  persons  selling  or  offering 
to  sell  such  flour  without  review  or  inspection 
shall  be  fined,  was  held  invalid  when  there 
was  no  law  requiring  fiour  manufactured  in 
that  state  to  be  thus  inspected  as  a  condition 
of  selling  it  or  offering  it  for  sale.  Voight  v, 
Wright,  (1891)  141  U.  S.  63. 

Whether  a  Louisiana  statute  authorizing 
the  governor,  with  the  advice  and  consent  of 
the  senate,  to  appoint  a  number  of  flour  in- 
spectors for  the  city  and  port  of  New  Orleans 
who  are  required  to  inspect  all  flour  imported 
or  coming  to  the  port  of  New  Orleans  for  sale, 
solely  for  the  purpose  of  ascertaining  its 
purity  and  soundness,  and  whether  of  lawful 
weight,  but  not  for  the  purpose  of  classifica- 
tion and  grading;  is  valid,  qwere.  Glover  v. 
Flour  Inspectors,  (1891)  48  Fed.  Rep.  349. 

Lime.  —  A  Masaachuaetta  statute  requiring 
an  inspection  of  all  lime  imported  or  sold 
therein,  but  prescribing  no  standard,  either  of 
quality,  or  mode  of  packing,  or  size  of  casks, 
except  as  to  lime  manufactured  in  Massachu- 
setts or  imported  from  Maine,  was  held  to  be 
invalid,  for  providing  for  the  forfeiture  of  a 
cask  of  lime  sold  or  exposed  to  sale  when  the 
cask  is  not  of  the  prescribed  size,  while  there 
is  no  provision  as  to  the  size  of  a  cask  in 
which  lime  may  be  sold  if  imported  from  any 
state  but  Maine.  Higgins  v.  Three  Hundred 
Casks  Lime,  (1880)  130  Mass.  3. 

Meat  —  A  state  statute  which  prohibits  the 
sale  of  fresh  meats  except  as  provided  in 
the  Act,  and  provides  that  all  cattle,  sheep, 
and  swine  to  be  slaughtered  for  human  food 
within  the  respective  jurisdictions  of  the  in- 
spectors shall  be  inspected  by  the  proper  local 
inspector  appointed  in  that  state,  within 
twenty-four  hours  before  the  animals  are 
slaugntered,  by  its  necessary  operation  ex- 
cludes from  that  state  market,  practically,  all 
fresh  beef,  veal,  mutton,  lamb,  or  pork  in 
whatever  form,  and  although  entirely  sound, 
healthy,  and  fit  for  human  food  —  taken  from 


animals  slaughtered  in  other  states;  and  di- 
rectly tends  to  restrict  the  slaughtering  of 
animals  whose  meat  is  to  be  sold  in  that 
state  for  human  food,  to  those  engaged  in 
such  business  in  that  state.  Such  legislation 
makes  a  discrimination  against  the  products 
and  business  of  other  states  in  favor  of  the 
products  or  business  of  that  state,  which  in- 
terferes with  and  burdens  commerce  among  the 
several  states.  Minnesota  v.  Barber,  (1890) 
136  U.  S.  321,  affirming  In  re  Barber  (1889) 
39  Fed.  Rep.  641.    See  also  Swift  17.  Sutphin, 

(1889)  39  Fed.  Rep.  630. 

A  municipal  ordinance  requiring  the  in- 
spection of  animals  before  being  slaughtered, 
as  well  as  the  meat  after  slaughtering,  which 
must  take  place  within  one  mile  of  the  city 
limits,  is  void,  as  it  is  not  open  to  doubt  that 
one  of  the  objects  of  these  ordinances  is  to 
protect  the  local  butchering  business,  and  pre- 
vent competition  from  those  large  establish- 
ments in  other  states;  and  thus  it  is  an  in- 
terference with  the  free  commerce  between  the 
states,  and,  of  course,  in  conflict  with  the 
commerce  clause  of  the  Federal  Constitution. 
Ex  p.  Kieffer,   (1889)   40  Fed.  Rep.  399. 

A  Colorado  statute  entitled  "An  Act  to  pro- 
vide for  the  inspection,  before  slaughter,  of 
certain  animals,  the  meat  of  which  is  intended 
to  be  sold,  or  offered  for  sale,  as  human  food, 
and  to  prescribe  penalties  for  the  violations 
of  the  provisions  of  this  act,"  was  held  to  be 
unconstitutional.  Schmidt  v.  People,  (1892) 
18  Colo.  78. 

An  Indiana  statute  entitled  "  An  Act  for  the 
protection  of  the  public  health  by  promoting 
the  growth  and  sale  of  healthy  cattle  and 
sheep,  making  it  a  misdemeanor  to  sell  the 
same  without  inspection  before  the  slaughter- 
ing within  this  state,  and  to  authorize  cities 
to  appoint  inspectors,"  was  held  to  be  invalid 
under    authority    of    Minnesota    v.    Barber, 

(1890)  136  U.  S.  313;  State  v,  Klein,  (1890) 
126  Ind.  68.  See  also  Hoffman  17.  Harvey, 
(1891^   128  Ind.  600. 


DUbrtnt  Mod«  of  AsMrtaining  and  CoUoeting  Oharge.  —  When  a  state  statute  does  not 
impose  upon  imported  beer  any  greater  inspection  fee  than  upon  the  domestic 
manufactured  article,  the  fact  that  the  mode  of  ascertaining  and  collecting  is 
different  does  not  constitute  a  discrimination  against  the  importer,  and  is  not, 
therefore,  an  attempt  at  interference  with  the  freedom  and  equality  of  inter- 
state commerce. 

Pabst  Brewing  Go.  v,  Crenshaw,   (1903)    120  Fed.  Rep.  147.      See  also  Hinson  v,  Lott, 
(1868)  8  Wall.  (U.  S.)   148. 


(3)  Inspection  Fees.  —  It  is  competent  for  a  state  to  enact  a  statute  pro- 
viding for  the  inspection  of  fertilizing  materials  in  order  to  prevent  the  practice 
of  imposition  on  the  people  of  the  state,  and  to  provide  for  the  charge  of  a 
certain  price  per  ton  merely  to  defray  the  cost  of  such  inspection. 

Patapsco    Guano    Co.    v.    North    Cnrolina  Fertilizers.  —  A    North    Carolina    statute 

Board  of  Agriculture.  (1898)   171  U.  S.  360,       providing  that  no  commercial  fertilizers  shall 
affirming  (1892)  52  Fed.  Rep.  690.  be  sold  or  offered  for  sale  until  the  manufac- 
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turer  or  importer  obtain  a  license  from  the 
treasurer  of  the  state,  for  which  shall  be  paid 
a  privilege  tax  of  $500  per  annum  for  each 
separate  brand,  is  void  as  a  regulation  of 
commerce.  "We  think  that  in  this  case  the 
court  might  judicially  take  notice  of  the  evi- 
dent fact  that  $600  on  a  brand  of  commercial 
fertilizers  is  a  much  larger  sum  than  can  be 
necessary  for  its  inspection.  But  the  court  is 
relieved  from  all  embarrassment  in  this  re- 
spect by  the  fact  that  the  Act  declares,  by 
necessary  implication,  that  the  tax  is  not 
needed  for  inspection  expenses.  In  sec.  22, 
$500  of  the  money  received  from  the  tax  on 
fertilizers  is  appropriated  to  the  North  Caro- 
lina Industrial  Association,  and  in  sec.  23, 
$41,000  is  given  to  pay  the  expenses  of  the 
department  of  agriculture,  including  $20,000 
for  the  completion  of  the  oyster  survey,  and 
'  all  other  revenues  arising  from  the  tax  on 
fertilizers '  are  *  appropriated  to  the  estab- 
lishment of  an  agricultural  and  mechanical 
college.'  **  American  Fertilizing  Co.  v.  Board 
of  Agriculture,  (1890)  43  Fed.  Rep.  609. 

The  statute  was  subsequently  amended  so 
as  to  provide  in  part:  "  For  the  purpose  of 
defraying  the  expenses  connected  with  the  in- 
spection of  fertilizers  and  fertilizing  materials 
in  this  state,  there  shall  be  a  charge  of 
twenty-five  cents  per  ton  on  such  fertilizers 
and  fertilizing  material  for  each  fiscal  year, 
which  shall  be  paid  before  delivery  to  agents, 
dealers,  or  consumers  in  this  state.  •  •  • 
Each  barrel,  bag,  or  other  package  •  •  * 
shall  have  attached  thereto  a  tag  stating  that 
all  charges  specified  in  this  section  have  been 
paid.  ♦  ♦  •  Any  person,  corporation,  or 
company  who  shall  sell  or  offer  for  sale  any 
such  fertilizers  contrary  to  the  provisions 
above  set  forth  shall  be  guilty  of  a  misde- 
meanor." As  so  amended,  the  statute  was 
held  to  be  valid  as  an  inspection  law,  and, 
in  effect,  a  law  to  provide  for  the  security  of 
purchasers  in  buying  an  article  whose  con- 
tents and  quality  cannot  be  determined  by 
ordinary  inspection,  but  only  by  analvsis  and 
the  use  of  the  knowledge  of  experts.  Pa- 
tapsco  Guano  Co.  v.  Board  of  Agriculture, 


(1892)  52  Fed.  Rep.  690,  affirmed  in  Pa- 
tapsco  Guano  Co.  i;.  North  Carolina  Board  of 
Agriculture,  (1898)  171  U.  S.  360.  See  also 
Goodwin  v,  Caraleigh  Phosphate,  etc..  Works, 

(1896)  119  N.  Car.  120.  But  see  SUte  v. 
Norris,  (1878)  78  N.  Car.  446. 

A  Kentucky  statute  entitled  "An  Act  to 
regulate  the  sale  of  fertilizers  in  this  common- 
wealth, and  to  protect  agriculturists  in  the 
purchase  and  use  of  the  same,"  cannot  be 
fairly  construed  to  authorize  a  levy  of  an 
impost  on  interstate  commerce  beyond  what 
is  necessary  to  secure  inspection.  Vanmeter 
V.  Spurrier,  (1893)  94  Ky.  26. 

Meat  —  A  state  statute  which  provider 
that  it  shall  not  be  lawful  to  offer  for  sale, 
within  the  limits  of  the  state,  any  fresh  meats 
which  shall  have  been  slaughtered  one  hun- 
dred miles  or  over  from  the  place  at  which 
it  is  offered  for  sale,  until  and  except  it  has 
been  inspected  and  approved,  and  that  for  all 
fresh  meats  so  inspected  the  inspector  shall 
receive  as  his  compensation  one  cent  per 
pound  to  be  paid  by  the  owner  of  the  meat, 
although  avowedly  enacted  to  protect  the  peo- 
ple of  the  state  against  the  sale  of  unwhole- 
some meats,  has  no  real  or  substantial  rela- 
tion to  such  an  object,  but  by  its  necessary 
operation  is  a  regulation  of  commerce  beyond 
the  power  of  the  state  to  establish.  Even 
if  it  could  be  presumed  that  meats  will  or 
may  become  unwholesome  if  transported  one 
hundred  miles  or  more  from  the  place  at 
which  the  animals  are  slaughtered,  before  be- 
ing offered  for  sale,  such  a  presumption  oould 
not  control,  because  the  statute,  by  reason  of 
the  onerous  nature  of  the  tax  imposed  in  the 
name  of  compensation  to  the  inspector,  goes 
far  beyond  the  purposes  of  legitimate  inspec- 
tion to  determine  quality  and  condition,  and, 
by  its  necessary  operation,  obstructs  the  free- 
dom of  commerce  among  the  states.  Brimmer 
t7.  Rebman,  (1891)  138  U.  S.  79,  affirming 
In  re  Rebman,  (1890)  41  Fed.  Rep.  867. 

Different  mode  of  aacertaining  and  coUaet- 
ing  charge.  —  See  eupra,  p.  436,  Diwrimina- 
tion. 


(4)  As  to  Sales  by  Soliciting  Agents,  —  Soliciting  agents  for  a  fertilizer 
company,  a  corporation  created  under  the  laws  of  another  state,  whose  business 
consists  in  soliciting  orders  for  the  fertilizer  company  from  persons  in  the 
state,  inducing  them  to  agree  to  purchase  fertilizers  from  the  fertilizer  company, 
and,  when  they  have  so  secured  an  agreeing  purchaser  for  said  company,  notify- 
ing the  company  by  sending  to  it  the  name  and  address  of  the  intending 
purchaser,  and  terms  of  sale  agreed  upon,  and  the  company  then  shipping 
direct  from  their  state*  to  the  purchaser  the  fertilizers  so  sold,  are  engaged  in 
interstate  commerce,  and  such  business  is  not  affected  by  a  state  statute  entitled 
"  An  Act  to  protect  and  advance  agriculture  by  regulating  the  sale  and  purity 
of  commercial  fertilizers  and  the  guarantee  and  conditions  upon  which  they 
are  to  be  sold,  and  by  fixing  the  penalties  incurred  by  the  violation  of  such 
conditions;  by  providing  for  practical  and  other  experiments  in  relation  thereto; 

by  reorganizing  the  board  of  agriculture,  increasing  its  powers  and  those  of  the 
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commiBsioner  of  agriculture ;  by  creating  an  official  chemist,  defining  his  duties 
and  powers,  and  by  repealing  laws  in  conflict  herewith/'  etc  Even  if  the  Act 
in  question  could  be  construed  as  an  inspection  law,  or  an  exercise  of  the  police 
power  of  the  state,  the  solicitors'  business  cannot  be  afiFected  thereby,  as  they 
do  not  deal  with,  nor  handle,  nor  bring  to  the  state,  fertilizers;  and  even  if 
they  were  to  import  into  the  state  original  packages  of  fertilizers,  and  the  act 
in  question  could  be  properly  construed  as  an  inspection  law,  within  and  under 
the  police  power  of  the  state,  still  the  interference  with  their  business  would  be 
in  violation  of  this  clause. 

Louisiaiia  17.  Lagarde,  (1804)  60  Fed.  Rep.  186. 

(6)  Inspection  of  Vessels.  —  A  statute  requiring  the  captain,  owners,  or 
agents  of  steamers  plying  within  the  state,  to  cause  the  machinery  of  their 
boats  to  be  examined  by  officers  appointed  under  that  law,  ceased  to  have  the 
force  of  law  after  the  passage  of  the  Act  of  Congress  of  the  7th  of  July,  1888, 
providing  for  the  better  security  of  the  lives  of  passengers  on  vessels  propelled  * 
by  steam.  The  exercise  by  Congress  of  the  power  conferred  on  it  by  ihe 
Constitution  of  the  United  States,  to  legislate  on  the  subject,  rendered  the  stHte 
\sL^  inoperative. 

Caldwell  v.  St.  Louis  Perpetual  Ins.  Co.,  (1846)  1  La.  Ann.  85. 

(6)  Inspection  in  TrcmsU  Through  the  State.  —  A  territorial  statute,  pur- 
porting to  be  an  Act  for  the  protection  of  stock  raisers  in  certain  locnlities,  and 
providing  that  '^  the  inspector  shall  collect  as  fees  from  the  owner,  vendor,  or 
person  in  charge,  not  more  than  three  cents  for  each  and  every  head  of  horses, 
mules,  or  cattle  leaving  the  county,  and  not  less  than  two  cents  for  each  head 
of  sheep.  And  for  each  head  of  horses,  mules,  sheep,  or  cattle,  which  may  enter 
the  county,  he  shall  collect  as  fees  not  more  than  five  cents  per  head,  and  for 
each  and  every  hide  inspected  he  shall  collect  as  fees  not  more  than  five  cents,'' 
was  held  to  be  invalid.  The  right  of  a  state  or  territory  to  legislate  for  the 
purpose  of  protection  against  disease,  to  make  necessary  police  regulations,  or 
to  enact  inspection  laws  which  have  for  their  purpose  the  general  good  of  a 
state  or  the  public,  and  which  operate  upon  all  alike,  is  unquestioned.  But 
such  right  does  not  carry  with  it  the  power  to  collect  tolls  upon  the  commerce 
of  a  sister  state  while  such  commerce  is  in  transit  through  a  state. 

Farris  v,  Henderson,  (1893)  1  Okla.  388.  or  brought  to  the  same  for  sale,  shipment,  or 

An  ordinance 
town,  in  the  District 

barrel  of  flour  manufactured  within  this  town,  »  I         )         •     •        • 

(7)  Appointment  of  Port  Oauger.  —  A  statute  entitled  "  An  Act  to  provide 
for  the  appointment  of  a  ganger  for  the  port  of  San  Francisco,"  whose  services 
are  to  be  paid  for  in  fees  for  inspection,  is  not  unconstitutional  as  interfering 
with  the  federal  government  in  its  regulation  of  commerce. 

AddiMn  v.  Saulnier,  (1861)  19  QbX,  84. 
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6.  Quarantine  and  Health  Laws — (1)  In  Oeneral.  —  In  giving  the 
oommercial  power  to  Congress  the  states  did  not  part  with  that  power  of  self- 
preservation  which  must  be  inherent  in  every  organized  community.  They 
may  guard  against  the  introduction  of  anything  which  may  corrupt  the  morals 
or  endanger  the  health  or  lives  of  their  citizens.  Quarantine  or  health  laws 
have  been  passed  by  the  states,  and  regulations  of  police  made,  for  their  pro- 
tection and  welfare. 


Smith  V.  Turner,  (1849)  7  Ro^,  (U.  S.) 
400. 

"  While  it  is  true  that  the  power  vested 
in  Congress  to  regulate  commerce  among  the 
states  is  a  power  complete  in  itself,  acknowl- 
edging no  limitations  other  than  those  pre- 
scribed in  the  Constitution,  and  that  where 
the  action  of  the  states  in  the  exercise  of 
their  reserved  powers  comes  into  collision 
with  it,  the  latter  must  give  way,  yet  it  is 
also  true  that  quarantine  laws  belong  to  that 
class  of  state  legislation  which  is  valid  until 
displaced  by  Congress,  and  that  such  legisla- 
tion has  been  expressly  recognized  by  the 
laws  of  the  United  States  almost  from  the 
beginning  of  the  government."  Louisiana  v, 
Texas,  (1900)  176  U.  S.  21. 


The  presumption  that  a  state  statute  was 
enacted,  in  good  faith,  for  the  purpose  ex- 
pressed in  the  title,  namely,  to  protect  the 
health  of  the  people  of  the  state,  cannot 
control  the  final  determination  of  the  ques- 
tion whether  it  is  not  repugnant  to  the 
Constitution  of  the  United  States.  There  may 
be  no  purpose  upon  the  part  of  a  legislature 
to  violate  the  provisions  of  that  instrument, 
and  yet  a  statute  enacted  by  it,  under  the 
forms  of  law,  may,  by  its  necessary  operation, 
be  destructive  of  rights  granted  or  secured 
by  the  Constitution.  In  such  cases,  the  courU 
must  sustain  the  supreme  law  of  the  land 
by  declaring  the  statute  unconstitutional  and 
void.  Minnesota  v.  Barber,  (1890)  136  U. 
S.  319. 


(2)  Detention  of  Passengers  <md  Baggage.  —  The  states  may,  in  the  exer- 
cise of  their  police  powers,  pass  quarantine  and  health  laws  interdicting  vessels 
ooming  from  foreign  ports,  or  ports  within  the  United  States,  from  landing 
passengers  and  goods,  prescribe  the  places  and  time  for  vessels  to  quarantine, 
and  impose  penalties  upon  persons  for  violating  the  same ;  and  such  laws,  though 
affecting  commerce  in  its  transit,  are  not  regulations  of  commerce  prescribing 
terms  upon  which  merchandise  and  persons  shall  be  admitted  into  the  ports 
of  the  United  States,  but  precautionary  regulations  to  prevent  vessels  engaged 
in  commerce  from  introducing  disease  into  the  ports  to  which  they  are  bound. 

and  in  section  3  requires  the  supervising  sur- 
geon-general of  the  marine  hospital  service  to 
co-operate  with  and  aid  state  and  municipal 
boards  of  health  in  the  execution  and  en- 
forcement of  their  rules  and  regulations.  Min- 
neapolis, etc.,  R.  Co.  V,  Milner,  (1893)  67 
Fed.  Rep.  277. 


Norris  v.  Boston,   (1849)   7  How.  (U.  S.) 
414. 

A  Michigan  statute  entitled  "An  Act  to 
provide  for  the  prevention  of  the  introduction 
and  spread  of  cholera  and  other  dangerous 
communicable  diseases,  etc.,"  and  the  rules 
adopted  thereunder  by  the  state  board  of 
health,  under  which  the  board  detains  pas- 
sengers on  the  Canadian  Pacific  railway  at 
the  point  opposite  Sault  Ste.  Marie,  Mich., 
and  prohibits  their  entering  the  state  of 
Michigan  until  they  have  undergone  the 
quarantine  detention,  and  until  the  disinfec- 
tion of  their  baggage  as  prescribed  in  said 
rules,  is  not  a  regulation  of  commerce  with 
foreign  nations.  Moreover,  the  Quarantine 
Act  of  Congress,  approved  February  15,  1893, 
expressly  recogpfiizes  the  validity  of  state  laws. 


A  municipal  ordinance  prescribing  that 
boats  coming  from  certain  points  in  other 
states,  having  on  board,  at  anv  time  during 
the  voyage,  more  than  a  specified  number  of 
passengers,  should  remain  in  quarantine  not 
less  than  forty-eight  hours  nor  more  than 
twenty  days,  was  held  not  to  be  repugnant 
to  this  clause.  St.  Louis  v.  McCoy,  (1853) 
18  Mo.  238.  See  also  St.  Louis  r.  BoflBnger, 
(1853)   19  Mo.  13. 


(3)  Excluding   Healthy   Persons   from    Infected   Locality.  —  A   statute 

which,  as  interpreted  by  the  Supreme  Court  of  the  state,  empowers  the  state 

board  of  health  to  exclude  healthy  persons  from  a  locality  infected  with  a 

contagious  or  infectious  disease,  which  power  applies  as  well  to  persons  seeking 

to  enter  the  infected  place  from  without  as  to  those  coming  from  within  the 

440  Volume  VIII. 


CONSTITUTION. 


Art.  I.,  MO.  1. 


state,  is  valid.  It  is  beyond  question  that  the  power  of  states  to  enact  and 
enforce  quarantine  laws  for  the  safety  and  protection  of  the  health  of  their 
inhabitants  has  been  recognized  by  Congress;  and  until  Congress  has  exercised 
its  power  on  the  subject,  such  state  quarantine  laws  and  laws  for  the  purpose 
of  preventing,  eradicating,  or  controlling  the  spread  of  contagious  or  infectious 
diseases  are  not  repugnant  to  the  Constitution  of  the  United  States,  although 
their  operation  affects  interstate  or  foreign  commerce. 

Compagnie  Francaise,  etc.  r.  Louisiana  State  Board  of  Health,  (1002)  186  U.  S.  38S, 
affirming  (1899)   51  La.  Ann.  645. 

(4)  Disinfection  of  Imported  Rags.  —  An  order  of  a  municipal  board  of 
health  providing  "  that  on  and  after  this  date  all  rags  arriving  at  this  port  from 
any  foreign  port  shall,  before  being  discharged,  be  disinfected  under  the  super- 
vision of  an  officer  of  this  board,  and  in  a  manner  satisfactory  to  this  board," 
was  held  to  be  valid. 


Train  v.  Boston  Disinfecting  Co.,  (1887) 
144  Mass.  531,  in  which  case  the  court  said: 
"Quarantine  laws  are  a  familiar  exercise  of 
the  police  power  of  a  state.  Their  enactment 
is  within  its  lawful  province,  and  the  making 
of  regulations  for  their  enforcement  has  al- 
ways been  trusted  to  subordinate  boards. 
Even  if  it  be  conceded,  as  it  has  been  often 


contended,  that  whenever  Congress  shall  un- 
dertake to  provide  a  general  system  of  quar- 
antine, or  shall  confide  the  execution  of  such 
a  system  to  a  national  board  of  health,  or 
to  local  boards,  as  may  be  found  expedient, 
all  state  laws  will  be  abrogated,  at  least 
so  far  as  the  two  are  inconsistent,  —  until 
this  is  done,  the  laws  of  the  state  are  valid." 


(5)  Prohibiting  Removal  of  Remmns  of  Deceased  Persons.  —  A  statute 
entitled  "  An  Act  to  protect  public  health  from  infection,  caused  by  exhumation 
and  removal  of  the  remains  of  deceased  persons,"  provides  that  "  it  shall  be 
unlawful  to  disinter  or  exhume  from  a  grave,  vault,  or  other  burial  place,  the 
body  or  remains  of  any  deceased  person,  unless  the  person  or  persons  so  doing 
shall  first  obtain  from  the  board  of  health,  health  officer,  mayor,  or  other  head 
of  the  municipal  government  of  the  city,  town,  or  city  and  county  where  the 
same  are  deposited,  a  permit  for  said  purpose,"  for  which  permit  the  sum  of  $10 
is  to  be  paid,  does  not  violate  this  provision  of  the  Constitution,  under  the 
broadest  construction  claimed  for  the  term  "  commerce,"  even  if  it  includes 
the  transportation  of  the  remains  of  aliens  to  their  own  country  for  final 
sepulture. 

In  re  Wong  Yung  <3uy,  (1880)  2  Fed.  Rep.  624. 

(6)  Against  Diseased  Animcls.  —  A  state  (Congress  not  having  assumed 
charge  of  the  matter  as  involved  in  interstate  commerce)  may  by  appropriate 
legislation  protect  its  people  and  their  property  against  dangers  incident  to 
the  introduction  from  other  states  of  live  stock  afiFected  by  a  contagious, 
infectious,  or  communicable  disease. 


Reid  r.  Colorado,  (1902)  187  U.  S.  161, 
affirming  (1902)  29  Colo.  333. 

The  police  powers  of  a  state  would  justify 
the  exclusion  of  property  'dangerous  to  the 
property  of  citizens  of  the  state ;  for  example, 
animals  having  contagious  or  infectious  dis- 
eases. All  these  exertions  of  power  are  in 
immediate  connection  with  the  protection  of 


persons  and  property  against  noxious  acts 
of  other  persons,  or  such  a  use  of  property 
as  is  injurious  to  the  property  of  others. 
They  are  self -defensive.  Hannibal,  etc.,  R. 
Co.  V,  Husen,  (1877)  95  U.  S.  471. 

Teacas  cattle  not  wintered  north.  —  An 
Iwjoa  statute  which  provides  that  any  person 
who  has  in  his  possession  in  that  state  any 
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Texas  cattle  which  have  not  been  wintered 
north  shall  be  liable  for  any  damages  that 
may  accrue  from  allowing  such  cattle  to  run 
at  large  and  thereby  spread  Texas  fever,  is 
not  in  conflict  with  the  paramount  authority 
of  Congress  to  regulate  interstate  commerce. 
Kimmish  r.  Ball,  (1889)  129  U.  S.  220. 

Effect  of  congressional  regulation.  —  When 
the  entire  subject  of  the  transportation  of 
live  stock  from  one  state  to  another  is  taken 
under  direct  national  supervision  and  a  sys- 
tem devised  by  which  diseased  stock  may  be 


excluded  from  interstate  commerce,  all  local 
or  state  regulatioi)s  in  respect  of  such 
matters  and  covering  the  same  ground  will 
cease  to  have  any  force  whether  formally 
abrogated  or  not;  and  such  rules  and  regu- 
lations as  Congress  may  lawfully  prescribe 
or  authorize  will  alone  control.  The  power 
which  the  states  might  thus  exercise  may 
in  this  way  be  suspended  until  national  con- 
trol is  abandoned  and  the  subject  thereby  left 
under  the  police  power  of  the  states.  Reid  v. 
Colorado,  (1902)  187  U.  S.  146,  affirming 
(1902)  29  Colo.  333. 


(7)  Agamst  Ammals  Exposed  to  Disease.  —  A  statute  providing  tfiat 
whenever  the  governor  of  a  state  "  has  reason  to  believe  that  scab  or  other 
infectious  disease  of  sheep  has  become  epidemic  in  certain  localities  in  any 
other  state  or  territory,  or  that  conditions  exist  that  render  sheep  likely  to 
convey  disease,  he  must  thereupon,  by  proclamation,  designate  such  localities  and 
prohibit  the  importation  from  thera  of  any  sheep  into  the  state,  except  under 
such  restrictions  as,  after  consultation  with  the  state  sheep  inspector,  he  may 
deem  proper,**  is  not  in  conflict  with  the  constitutional  grant  of  power  to 
Congress  to  regulate  commerce  between  the  states.  The  statute  makes  no 
absolute  prohibition  of  the  introduction  of  sheep,  but  it  contemplates  solely 
the  protection  of  the  sheep  within  the  state  from  the  introduction  among  them 
of  an  infectious  disease,  and  provides  for  only  such  restraints  upon  the  intro- 
duction of  sheep  from  other  states  as  in  the  judgment  of  the  state  are  absolutely 
necessary  to  prevent  the  spread  of  disease. 

BasmuBsen  v.  Idaho,  ( 1901 )  181  U.  S.  198,  248,  as  to  the  power  of  the  state  to  quaran- 
afflrming  (1900)  7  Idaho  1.  See  also  Smith  tine  against  cattle  which  have  been  exposed 
V.  St.  Louis,  etc.,  R.  Co.,  ( 1901 )    181  U.  S.       to  disease  as  well  as  cattle  actually  diseased. 

(8)  Making  Importer  Liable  for  Transporting  Cattle  Commumcating 
Disease.  —  A  statute  which  declares  it  a  rule  of  civil  liability  that  any  one 
driving,  shipping,  or  transporting,  or  causing  to  be  driven,  shipped,  or  trans- 
ported, into  or  through  any  county  in  that  state,  cattle  liable  to  impart  or 
capable  of  communicating  Texas,  splenic,  or  Spanish  fever  to  native  cattle, 
should  be  responsible  in  damages  to  any  persons  injured  thereby,  is  not,  within 
the  meaning  of  the  Constitution,  nor  in  any  just  sense,  a  regulation  of  commerce 
among  the  states. 


Missouri,  etc.,  R.  Co.  v.  Haber,  (1898)  169 
U.  S.  636,  in  which  case  the  court  said :  **  As 
the  state  is  competent  to  protect  its  domestic 
cattle  against  disease  that  may  be  communi- 
cated by  cattle  coming  from  beyond  its  limits, 
this  rule  of  evidence  cannot  be  regarded  as 
inconsistent  with  any  right  secured  by  the 
National  Constitution  or  as  obstructing  com- 
merce among  the  states;  for  the  rule  finds 
its  justification  in  the  fact,  heretofore  recog- 
nized by  this  court,  and  substantially  by  the  ' 
Act  of  Congress,  that  Texas  cattle,  when 
brought  northward  during  the  spring  and 
summer  months,  often  carry  the  germs  of 
fever,  or  are  often,  though  not  always,  in- 
fected with  fever  that  may  be  communicated 


by  them  to  domestic  cattle.  That  rule  as 
prescribed  implies  that  damages  shall  not  be 
recovered  if,  from  all  the  evidence,  it  ap- 
pears that  the  defendant  had  no  knowledge 
or  notice  that  the  cattle  were  of  the  kind 
forbidden  by  the  statute  to  be  brought  into 
the  state,"  affirming  (1896)  56  Kan.  694.  See 
also  Missouri  Pac.  R.  Co.  v.  Finley,  (1888) 
38  Kan.  655,  as  to  the  same  statute,  so  con- 
strued that  no  recovery  can  be  had  against 
any  person  or  corporation  acting  in  good 
faith,  unless  such  person  or  corporation  had 
knowledge,  or  stlch  facts  existed  as  to  make 
the  person  or  corporation  -chargeable  witii 
knowledge,  that  the  cattle  driven  or  trans- 
ported into  the  state  were  diseased,  or  were 
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ci  a  kind  liable  to  communicate  disease  to 
the  domestic  cattle  of  the  state.  And  see 
Rouse  V.  ^Touard,  1  Kan.  App.  280. 

A  Missouri  statute  providing  that  "every 
person  shall  so  restrain  his  diseased  or  dis- 
tempered cattle,  or  such  as  are  under  his 
care,  that  they  may  not  go  at  large  off  his 
own  premises  or  the  land  to  which  they  be- 
long; and  no  person  shall  drive  any  diseased 
or  distempered  cattle  affected  with  what  is 
commonly  known  as  Texas  or  Spanish  fever, 
or  any  other  infectious  disease,  into  or 
tHrough  this  state  or  from  one  place 
therein  to  another^  unless  it  be  to  remove 
them  from  one  piece  of  groimd  to  another  of 
the  same  owner;  and  no  railroad  company  or 
owners  of  a  steamboat,  or  any  other  com- 
paiiy  or  person,  shall  bring  into  or  trans- 
port through  this  state,  or  from  one  part 
thereof  to  another,  any  Texas,  Mexican, 
Cherokee,  or  Indian  cattle  affected  with  what 
is  commonly  known  as  Texas  or  Spanish 
fever,  or  any  other  contagious  disease,  epi- 
demic or  pestilence,"  was  held  to  be  invalid 
so  far  as  it  prohibited  any  railroad  company 
or  owner  of  a  steamboat  or  any  other  com- 
pany or  person,  from  bringing  into  the  state 


for  the  purpose  of  transportation  t^irougfa 
the  same  any  of  the  diseased  cattle  of  the 
kind  and  character  mentioned  in  the  Act.  The 
power  to  prevent  the  importation  of  diseased 
or  infected  cattle  into  the  state,  and  the  power 
to  prevent  the  transportation  of  such  cattle 
through  the  state  over  the  great  thorough- 
fares, railroads,  or  by  river,  rest  upon  very 
different  principles ;  the  one  may  be  regulated 
or  prohibited  by  the  state  in  the  exercise  of 
its  police  power,  while  the  other  is  a  plain 
regulation  of  interstate  commerce,  a  reeula- 
tion  extending  to  prohibition.  Grimes  v.  Eddy, 
(1894)  126  Mo.  181,  in  which  case  the  court 
said:  "While  the  state  has  no  power  to 
prohibit  the  transportation  of  articles  of  com- 
merce through  it  by  common  carriers,  rail- 
roads, and  steamboats,  it  has  the  ri^t  to 
restrict  the  manner  and  mode  of  taking  ani- 
mals infected  with  parasites,  by  which  they 
communicate  disease  to  native  cattle,  and 
to  confine  that  mode  to  railroads  and  steam- 
boats, if  necessary,  in  order  to  prevent  the 
spread  of  disease  and  contasion  which  re- 
sults in  the  destruction  of  the  property  of 
her  citizens."  See  also  Salvege  v,  St.  Louis, 
etc.,  R.  Co.,  (1896)  135  Mo.  163. 


(9)  Prohibiting  Importation  of  Certadn  Ccdtle  Dwring  Stated  Season.  —  A 
statute  which  provides  that  '^no  Texas^  Mexican,  or  Indian  cattle  shall  be 
driven  or  otherwise  conveyed  into,  or  remain  in,  any  county  in  this  state, 
between  the  first  day  of  March  and  the  first  day  of  November  in  each  year, 
by  any  person  or  persons  whatsoever,"  and  which  provides  for  the  recovery 
of  damages  and  penalties  for  its  violation,  cannot  be  justified  as  a  legitimate 
exercise  of  the  police  power,  and  is  a  usurpation  of  the  power  vested  exclusively 
in  Congress.  It  is  a  plain  regulation  of  interstate  commerce;  a  regulation 
extending  to  prohibition. 


Hannibal,  etc.,  R.  Co.  v.  Husen,  (1877) 
96  U.  S.  468.  See  also  Jarvis  v.  Riggin, 
(1879)  94  in.  164;  Salzenstein  v.  Mavis, 
(1879)  91  111.  391,  and  Chicago,  etc.,  R.  Co. 
V.  Erickson,  (1879)  91  111.  613,  as  to  a  sim- 
ilar Illinois  statute;  Gilmore  v,  Hannibal, 
etc.,  R.  Co.,    (1878)    67  Mo.  323;   Urton  r. 


Sherlock,  (1881)  75  Mo.  247.  But  see  Chi- 
cago, etc.,  R.  Co.  17.  Grasaway,  (1874)  71  111. 
670;  Zeazel  v.  Alexander,  (1871)  58  111.  254; 
Stevens  v.  Brown,  (1871)  58  111.  289;  Kenney 
V,  Hannibal,  etc.,  R.  Co.,  (1876)  62  Mo.  476; 
Wilson  V.  Kansas  City,  etc.,  R.  Co.,  (1875) 
60  Mo.  184. 


(10)  Requiring  Sheep  to  Be  Dipped.  —  A  statute  concerning  the  appoint- 
ment of  a  sheep  inspector,  declaring  it  to  be  unlawful  to  bring  sheep  into  the 
state  without  first  having  them  dipped  as  provided  in  the  statute,  places  an 
unnecessary  burden  and  restraint  upon  interstate  commerce  and  is  repugnant 
to  this  clause. 

State  V.  Duckworth,  (1897)  5  Idaho  642. 

(11)  Qtiarantine  Chao'ges.  —  In  the  exercise  of  the  police  power  to  adopt 
precautionary  regulations  to  prevent  vessels  engaged  in  commerce  from  intro- 
ducing disease  into  the  ports  to  which  they  are  bound,  a  state  may,  without 
any  violation  of  the  power  of  Congress  to  regulate  commerce,  exact  from  the 
owner  or  consignee  of  a  c[uarantined  vessel,  and  from  the  passengers  on  board 
of  her,  such  fees  as  will  pay  to  the  state  the  cost  of  their  detention  and  of  the 
purification  of  the  vessel,  cargo,  and  apparel  of  the  persons  on  board. 
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Norris  t?.  Boston,  (1849)  7  How.  (U.  8.) 
414. 

A  state  statute  which  requires  the  pay- 
ment  of  a  fee  for  the  examination  which  the 
quarantine  laws  of  the  state  require  in  re- 
gard to  all  vessels  passing  the  quarantine 
station,  is  not  void  as  a  regulation  of  com- 
merce. "  Quarantine  laws  belong  to  that 
class  of  state  legislation  which,  whether 
passed  with  intent  to  regulate  commerce  or 
not,  must  be  admitted  to  have  that  effect, 
and  which  are  valid  until  displaced  or  con- 
travened by  some  legislation  of  Congress.  The 
matter  is  one  in  which  the  rules  that  should 
govern  it  may  in  many  respects  be  different 
in  different  localities,  and  for  that  reason 
be  better  understood  and  more  wisely  estab- 
lished by  the  local  authorities.  The  practice 
which  should  control  a  quarantine  station  on 


the  Mississippi  river,  a  hundred  miles  from 
the  sea,  may  be  widely  and  wisely  different 
from  that  which  is  best  for  the  harbor  of  New 
York."  Morgan's  Steamship  Co.  r.  Louisiana 
Board  of  Health,  (1886)  118  U.  S.  465,  of- 
firming  Morgan's  Louisiana,  etc.,  R.,  etc.,  Co. 
V,  Board  of  Health,  (1884)  36  La.  Ann.  667, 
holding  that  a  Louisiana  statute  providing 
that  "  the  resident  physician  at  tne  quar- 
antine station  on  the  Mississippi  river  shall 
require  for  every  inspection  and  granting  cer- 
tificate, the  following  fees  and  charges:  for 
every  ship,  thirty  (30)  dollars;  for  every 
bark,  twenty  (20)  dollars;  for  every  brig, 
ten  (10)  dollars;  for  every  schooner,  seven 
dollars  and  fifty  cents  (7.50)  ;  for  every 
steamboat  (towboats  excepted),  five  (5)  dol- 
lars; for  every  steamship,  thirty  (30)  dol- 
lars," does  not  violate  this  clause. 


f.  Bailboads  and  Express  Companies  —  (1)  Consolidation  and  Combina- 
tion  —  (a)  Authorising  Coniolidation  of  Railroad  Corporations.  —  Acts  of  the  legislatures  of 
several  states  through  which  interstate  railroads  run,  authorizing  the  con- 
solidation in  adjoining  states  of  the  corporations,  do  not  violate  this  clause. 
In  the  absence  of  such  legislation  by  Congress  the  power  exists  in  the  states  to 
legislate  upon  the  subject. 

Boardman  v.  Lake  Shore,  etc.,  R.  Co.,  (1881)  84  N.  Y.  185. 

(b)  Prohibiting  Purehaso  of  Parallol  or  Compotlng  Bailroad.  —  A  statute  providing  that 
no  railroad  shall  "  acquire,  by  purchase,  lease,  or  otherwise,  any  parallel  or 
competing  line  or  structure,  or  operate  the  same,"  is  valid. 


Louisville,  etc.,  R.  O.  v,  Kentucky,  (1896) 
161  U.  S.  702^  in  which  case  the  court  said: 
"  It  has  never  been  supposed  that  the  domi- 
nant power  of  Congress  over  interstate  com- 
merce took  from  the  states  the  power  of  legis- 
lation with  respect  to  the  instruments  of  such 
commerce,  so  far  as  the  legislation  was  within 
its  ordinary  police  powers.  Nearly  all  the 
railways  in  the  country  have  been  con- 
structed under  state  authority,  and  it  can- 
not be  supposed  that  they  intended  to  aban- 
don their  power  over  them  as  soon  as  they 
were  finished.    The  power  to  construct  them 


involves  necessarily  the  power  to  impose  such 
regulations  upon  their  operation  as  a  sound 
regard  for  the  interests  of  the  public  may 
seem  to  render  desirable.  In  the  division  of 
authority  with  respect  to  interstate  railways 
0)ngress  reserves  to  itself  the  superior  right 
to  control  their  commerce  and  forbid  inter- 
ference therewith;  while  to  the  states  re- 
mains the  power  to  create  and  to  regulate 
the  instruments  of  such  commerce,  so  far  as 
necessary  to  the  conservation  of  the  public 
interests."    Affirming  (1896)  97  Ky.  675. 


(e)  Prohibiting  Combinations  of  Bailroads  to  Control  Bates.  —  A  state  may  prevent 
competing  lines  of  railroad  in  the  state  from  so  fettering  themselves  by  con- 
solidation, lease,  or  other  agreement  by  which  one  should  in  any  way  subject 
itself  to  the  control  of  another  as  to  stifle  competition  for  the  traffic  of  the  state. 
An  agreement  concerning  commerce  between  the  state  and  other  states  could 
not  be  so  enjoined.  If  none  of  the  corporations  composing  such  an  association 
owe  their  existence  to  the  laws  of  the  state,  the  state  would  have  no  power  to 
prohibit  or  interfere  with  a  contract  of  this  character  in  so  far  as  it  regulated 
charges  upon  freight  carried  to  and  fro  between  this  and  other  states.  But  any 
contracts  entered  into  between  domestic  corporations  and  corporations  deriving 
their  charters  from  the  United  States  or  other  states  would  be  illegaL 


Gulf,  etc.,  R.  Co.  V.  Texas,  (1888)  72  Tex.  411. 

444 


Volume  VIIL 


Art   I.,  Me.  1. 


CONSTITUTION. 


CommwM. 


(8)  Cimi^ikoU  of  Carriage  —  (a)  Ba^nUtlng  7om  of  OimtrMt.  —  A  statute  pro- 
viding that  "  when  a  common  carrier  accepts  for  transportation  anything 
directed  to  a  point  of  destination  beyond  the  terminus  of  his  own  line  or  route, 
he  shall  be  deemed  thereby  to  assume  an  obligation  for  its  safe  carriage  to  such 
point  of  destination,  unless  at  the  time  of  such  acceptance  such  carrier  be 
released  or  exempted  from  such  liability  by  contract  in  writing  signed  by 
the  owner  or  his  agent;  and,  although  there  be  such  contract  in  writing,  if 
such  thing  be  lost  or  injured,  such  common  carrier  shall  himself  be  liable 
therefor,  unless,  within  a  reasonable  time  after  the  demand  made,  he  shall 
give  satisfactory  proof  to  the  consignor  that  the  loss  or  injury  did  not  occur 
while  the  thing  was  in  his  charge,"  does  not  attempt  to  substantially  regulate 
or  control  contracts  as  to  interstate  shipments,  but  simply  establishes  a  rule 
of  evidence  ordaining  the  character  of  proof  by  which  a  carrier  may  show 
that,  although  it  received  goods  for  transportation  beyond  its  own  line,  never- 
theless, by  agreement,  its  liability  was  limited  to  its  own  line. 

the  owner  of  such  property,  from  the  com- 
mon carrier,  railroad,  or  transportation  com- 
Sany,  through  whose  negligence  the  loss, 
amage,  or  injury  may  be  sustained."  The 
state  Supreme  Court  decided  that  whilst  thd 
statute  left  a  railway  company  ample  power 
tc*  restrict  its  liability  by  contract,  both  as 
to  carriage  and  as  to  liability  for  negligence, 
to  its  own  line,  the  purpose  embodied  in  the 
statute  was  to  regulate  the  form  in  which 
the  contract  should  be  expressed,  so  as  to 
require  the  carrier  to  embody  the  limitation 
directly  and  in  unambiguous  term's  in  the  por- 
tion of  the  agreement  reciting  the  contract  to 
transport,  and  not  to  import  or  imply  such 
limitation  by  way  of  exception  or  statements 
of  conditions  and  qualifications,  requiring  on 
the  part  of  the  shipper  a  critical  comparison 
of  clauses  of  the  contract  in  order  to  reach  a 
proper  understanding  of  its  meaning.  That 
IS  to  say,  that  the  restraint  imposed  by  the 
statute  was  not  a  curtailment  of  the  power 
to  limit  liability  to  the  line  of  the  carrier 
accepting  the  fr^ight,  but  a  regulation  of  the 
form  in  which  the  contract  having  that  object 
in  view  should  be  drawn.  Considering  the 
statute  as  thus  interpreted,  it  cannot  be  held 
to  be  repugnant  to  the  Constitution  of  the 
United  States.  Missouri,  etc.,  R.  Co.  v, 
McCann,  (1899)  174  U.  S.  687,  affirming  Mc- 
Cann  v.  Eddy,  (1895)  133  Mo.  59.  See  also 
Western  Sash,  etc.,  Co.  v.  Chicago,  etc.,  R. 
Co.,  (1903)  177  Mo.  641;  Dimmitt  v.  Kansas 
City,  etc.,  R.  Co.,  (1890)  103  Mo.  440. 


Richmond,  etc.,  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.,  (1898)  169  U.  S.  312,  in  which 
case  the  court  said:  "It  is  of  course  ele- 
mentary that,  where  the  object  of  a  contract 
is  the  transportation  of  articles  of  commerce 
from  one  state  to  another,  no  power  is  left  in 
the  states  to  burden  or  forbid  it;  but  this 
does  not  imply  that,  because  such  want  of 
power  obtains,  there  is  also  no  authority  on 
the  part  of  the  several  states  to  create  rules 
of  evidence  governing  the  form  in  which  such 
contracts  when  entered  into  within  their 
borders  may  be  made,  at  least  until  Congress, 
by  general  le^slation,  has  undertaken  to 
govern  the  subject." 

A  MisMvri  statute  provides  that  "when- 
ever any  property  is  received  by  a  common 
carrier  to  be  transferred  from  one  place  to 
another  within  or  without  this  state,  or  when 
a  railroad  or  other  transportation  company 
issues  receipts  or  bills  of  lading  in  this  state, 
the  common  carrier,  railroad,  or  transporta- 
tion company  issuing  such  bill  of  lading  shall 
be  liable  for  any  loss,  damage,  or  injury  to 
such  property,  caused  by  its  negligence  or 
the  negligence  of  any  other  common  carrier, 
railroad,  or  transportation  company  to  which 
such  property  may  be  delivered,  or  over  whose 
line  such  property  may  pass;  and  the  com- 
mon carrier,  railroad,  or  transportation  com- 
pany issuing  any  such  receipt  or  bill  of 
lading  shall  be  entitled  to  recover,  in  a 
proper  action,  the  amount  of  any  loss,  dam- 
age, or  injury  it  may  be  required  to  pay  to 


(b)  Prohibiting  ContraeU  of  SzamptioA  from  liability.  —  A  statute  which  provides  that 
"  no  contract,  receipt,  rule,  or  regulation  shall  exempt  any  corporation 
engaged  in  transporting  persons  or  property  by  railway  from  liability  of  a 
common  carrier,  or  carrier  of  passengers,  which  would  exist  had  no  contract, 
receipt,  rule,  or  regulation  been  made  or  entered  into,"  as  applied  to  a  claim 
for  an  injury  happening  within  a  state  under  a  contract  for  interstate  trans- 
portation, does  not  contravene  the  provision  of  the  Constitution  empowering 

Congress  to  regulate  interstate  commerce. 
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Chicago,  tte.,  R.  Co.  v.  Solan,  (1898)  160 
U*  8.  184,  in  which  case  the  court  said: 
"The  rules  prescribed  for  the  construction 
of  railroads,  and  for  their  management  and 
operation,  designed  to  protect  persona  and 
property,  otherwise  endangered  by  their  use, 
are  strictly  within  the  scope  of  the  local 
law.  They  are  not,  in  themselves,  regulations 
of  interstate  commerce,  although  they  control, 
in  some  degree,  the  conduct  and  liability  of 
those  engaged  in  such  commerce.  So  long  as 
Congress  has  not  legislated  upon  the  par- 
ticular subject,  they  are  rather  to  be  re- 
garded as  legislation  in  aid  of  such  com- 
merce, and  as  a  rightful  exercise  of  the  police 
power  of  the  state  to  regulate  the  relative 
rights  and  duties  of  all  persons  and  corpora- 
tions within  its  limits."  Affirming  (1895)  96 
Iowa  260. 

A  state  has  a  right  to  promote  the  welfare 
and  safety  of  those  within  its  jurisdiction  by 
requiring  common  carriers  to  be  responsible 
to  the  full  measure  of  the  loss  resulting  from 
their  negligence,  a  contract  to  the  contrary 
notwithstanding.  This  requirement  is  not 
an  unlawful  attempt  to  regulate  interstate 
commerce  in  the  absence  of  congressional  ac- 
tion providing  a  different  measure  of  liability 
when  contracts  are  made  in  relation  to  inter- 
state carriage.  There  is  no  difference  in  the 
application  of  the  principle  based  upon  the 
manner  in  which  the  state  requires  this  de- 
gree of  care  and  responsibility,  whether  en- 
acted into  a  statute  or  resulting  from  the 
rules  of  law  enforced  in  the  state  oourtn. 
Pennsylvania  R.  Co.  v,  Hughes,  (1903)  191 
U.  8.  491,  offfirming  (1902)  202  Pa.  St.  222. 

State  statutes  prohibiting  common  carriers 
from  limiting  their  common-law  liability  by 
stipulation  in  the  contract  of  shipment  are 
not  in  themselves  r^^lations  of  interstate 


commorot,  although  they  eontrol  in  aome  de- 
gree the  conduct  and  liability  of  those  en- 
ga^ged  in  such  commerce.  And  so  long  as 
Congress  has  not  legislated  upon  the  par- 
ticular subject,  they  are  rather  to  be  re- 
garded as  legislation  in  aid  of  such  com- 
merce. Pittman  v.  Pacific  Express  Co., 
(1900)  24  Tex.  Civ.  App.  595.  See  also 
Galveston,  etc.,  R.  Co.  v,  Fales,  (Tex.  Civ. 
App.  1903)  77  S.  W.  Rep.  234. 

An  Iowa  statute  providing  that  **  no  con- 
tract, receipt,  rule,  or  regulation  shall  ex- 
empt any  corporation  engaged  in  transport- 
ing persons  or  property  by  railway  from  lia- 
bility of  a  common  carrier,  or  carrier  of  pas- 
seng^ers,  which  would  exist  had  no  contract, 
receipt,  rule,  or  regulation  been  made  or 
entered  into,"  is  void  as  being  a  regulation 
of  commerce  between  the  states  when  the 
contract  relates  to  the  shipment  of  goods 
from  that  state  to  another.  Hart  v,  Chicago, 
etc.,  R.  Co.,  ( 1886)  69  Iowa  488. 

A  Kentucky  statute  which  provides  that 
no  common  carrier  shall  be  permitted  to  eon- 
tract  for  relief  from  its  common-law  liability, 
is  in  no  sense  an  attempt  to  regulate  inter- 
state commerce,  but  simply  determines  what 
may  or  may  not  be  a  valid  contract  in  the 
state.  Ohio,  etc.,  R.  Co.  v.  Tabor,  (1895)  98 
Ky.  607. 

In  caae  of  shipments  by  water.  —  The  lia- 
bility of  a  common  carrier  engaged  in  inter- 
state commerce  is  to  be  determined  under  the 
laws  of  Confess  upon  the  subject,  or  the 
common  law  m  so  far  as  Congress  has  made 
no  provision  therefor,  and  not  oy  the  statutes 
of  a  state,  which  forbid  the  carrier  to  limit 
its  liability  as  at  common  law.  Houston 
Direct  Nav.  Co.  v.  Insurance  Co.  of  North 
America,  (1895)  89  Tex.  9. 


(e)  Contracts  Limiting  Time  to  Sao,  and  Beqvixlng  Hotico. —  Statutes  provide   that 

"  It  shall  be  unlawful  for  any  person,  firm,  corporation,  association,  or  com- 
bination of  whatsoever  kind  to  enter  into  any  stipulation,  contract,  or  agree- 
ment by  reason  whereof  the  time  in  which  to  sue  thereon  is  limited  to  a  shorter 
period  than  two  years;  and  no  stipulation,  contract,  or  agreement  for  any 
such  shorter  limitation  in  which  to  sue  shall  ever  be  valid  in  this  state; " 
"  No  stipulation  in  any  contract  requiring  notice  to  be  given  of  any  claim  for 
damages  as  a  condition  precedent  to  the  right  to  sue  thereon  shall  ever  be  valid 
unless  such  stipulation  is  reasonable,  and  any  such  stipulation  fixing  the  time 
within  which  such  notice  shall  be  given  at  a  less  period  than  ninety  days  shall 
be  void,  and  when  any  such  notice  is  required,  the  same  may  be  given  to  tfie 
nearest  or  any  other  convenient  local  agent  of  the  company  requiring  the 
same.  In  ajiy  suit  brought  under  this  and  the  preceding  article  it  shall  be 
presumed  that  notice  has  been  given,  unless  the  want  of  notice  is  specially 
pleaded  under  oath."  It  was  held  that  such  statutes  are  valid  as  applied  to 
contracts  for  interstate  shipments. 


Armstrong  v,  Galveston,  etc.,  R.  Co., 
(1898)  92  Tex.  117,  reversing  (Tex.  Civ. 
App.  1897)  43  S.  W.  Rep.  614.  See  also 
Galveston,  etc.,  R.  Co.  r.  Herring,  (Tex.  Civ. 
Appb  1890)   36  6.  W.  Rep.  129;  Armstrong 


V.  Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1896)  29  S.  W.  Rep.  1117;  Reevea  v.  T^kaa, 
etc.,  R.  Co.,  (1896)  11  Tex.  Civ.  App.  614; 
Gulf,  etc.,  R.  Co.  V.  Eddina,  (1894)  7  Tex. 
Civ.  App.  116. 
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(d)  Beqniring  Vrdght  to  Be  Shipped  on  Boute  DeslgBated  by  Ihipper.  —  A  Statute  pro- 
viding '^  that  all  persons  shipping  from^  into,  within,  or  through  this  state 
shall  have  the  right  to  designate  the  route  or  routes  by  which  said  goods  shall 
be  shipped,  and  that  it  shall  be  unlawful  for  any  corporation  or  person  other 
than  the  holder  of  the  bill  of  lading  to  vary  said  routing  so  designated,  or  to 
ship  the  same  by  any  other  route,  or  to  receive  said  goods  if  so  diverted,  unless 
the  route  so  designated  shall  be  interrupted  or  incapable  of  being  used  at  tlie 
time  by  strike  or  casualty,  preventing  the  running  of  trains  thereof,"  and 
imposing  a  penalty  for  the  violation  thereof,  in  so  far  as  it  is  sought  to  be 
applied  to  the  transportation  of  freight  from  a  point  in  another  state  to  a 
point  within  the  state,  is  void  as  an  attempt  to  regulate  interstate  commerce. 


Lowe  V.  Seaboard  Air  Line  R.  Co.,  (1902) 
63  S.  Car.  250,  in  which  case  the  court  said: 
"It  operates  directly  upon  the  interstate 
shipment  or  transportation,  and  limits  or  re- 
stricts the  carrier's  freedom  to  ship  or  trans- 
Sort  by  the  route  which  the  carrier  might 
eem  best,  and  places  the  control  of  the  route 
wholly  in  the  hands  of  the  shipper,  except  in 
the  contingency  of  some  strike  or  casualty 
preventing  the  running  of  trains  on  the  desig- 
nated route.    The  carrier  is  deprived  of  all 


right  to  contract  to  ship  by  the. route  which 
the  carrier  would  choose,  and  is  unable  to 
vary  the  route  designated  by  the  shipper,  no 
matter  what  circumstances  might  exist  mak- 
ing a  variation  desirable,  short  of  a  casualty 
preventing  the  running  of  the  trains.  Such  a 
restriction  on  the  freedom  of  interstate  con- 
tract and  transporation,  we  do  not  think  is 
warranted  by  any  necessity  arising  from 
domestic  peace,  and  dearly  invades  Uie  fed- 
eral jurisdiction  over  interstate  commerce/' 


(3)  Rates  of  Transportation  —  (a)  Power  of  states  to  Freeeribe  Intneute  Bates.  — 
A  state  Ii9s  power  to  limit  the  amount  of  charges  by  railroad  companies  for 
the  transportation  of  persons  and  property  within  its  own  jurisdiction,  unless 
what  is  done  amounts  to  a  regulation  of  foreign  and  interstate  commerce. 


Railroad  Commission  Cases,  (1886)  116 
U.  S.  325,  the  court  saying,  in  effect,  that 
when  a  railroad  operating  in  two  states  is 
incorporated  in  both  states,  the  corporation 
created  by  each  state  is,  for  all  the  purposes 
of  local  government,  a  domestic  corporation, 
and  its  railroad  within  a  state  is  a  matter 
of  domestic  concern.  Each  state  may  regu- 
late freights  and  fares  for  business  done  ex- 
clusively within  the  state,  and  may  prevent 
the  company  from  discriminating  against 
persons  and  places  within  that  state.  So, 
too,  it  may  make  all  needful  regulations  of  a 
police  character  for  the  government  of  the 
company  while  operating  its  road  while  in 
that  jurisdiction.  While  in  the  state,  such  a 
railroad  can  be  governed  by  the  state  in  re- 
spect to  all  things  which  have  not  been  placed 
by  the  Constitution  of  the  United  States 
within  the  exclusive  jurisdiction  of  Congress ; 
that  is  to  say,  when  the  subjects  on  which 
that  exclusive  jurisdiction  is  exerted  are 
national  in  their  character  and  admit  and 
require  uniformity  of  regulation.    Reversing 


Farmers'  L.  &  T.  Co.  v.  Stone,  (1884)  20 
Fed.  Rep.  270,  and  Illinois  Cent.  R.  Co.  v. 
Stone,  (1884)  20  Fed.  Rep.  468. 

Discrimiiiating  rates.  —  A  municipal  ordi- 
nance providing  that  a  railroad  company 
whose  business  included  the  transportation  of 
persons  to  a  town  in  another  state  should 
constantly  keep  at  its  principal  office  in  the 
city  and  in  some  convenient  central  locality, 
for  sale  to  the  residents  of  the  city  for  a 
sum  not  to  exceed  $1.50,  commutation  tickets 
good  for  thirty  rides  for  thirty  days  from  the 
date  of  issue,  from  any  point  on  its  line  in 
the  city  over  its  bridge  to  any  point  in  an- 
other state  to  which  its  cars  might  be 
operated,  then  from  said  point  in  that  other 
state  over  its  bridges  and  lines  to  any  point 
on  its  lines  in  the  city,  is  invalid  for  dis- 
criminating in  favor  of  the  citizens  of  the 
state  as  against  those  of  another  state.  State 
V.  Omaha,  etc.,  R.,  etc.,  Co.,  (1901)  113  Iowa 
35. 


Tha  Leglslatiire  of  a  Matt  Hat  tht  Powtr  to  Prtteribt  tho  Chargtt  of  a  railroad  company 
for  tlie  carriage  of  persons  and  merchandise  within  its  limits  in  the  absence  of 
any  provision  in  the  charter  of  the  company  constituting  a  contract  vesting  in 
it  authority  over  those  matters,  subject  to  the  limitation  that  what  is  done  does 
not  amount  to  a  regulation  of  foreign  or  interstate  commerce. 
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Georgia  R.,  etc.,  Co.  v.  Smith,  (1888)  128 
U.  S.  174. 

A  statute  which  fixes  a  maximum  of  charge 
to  be  made  by  a  railroad  company  for  fare 
and  freight  upon  the  transportation  of  per- 
sons and  property  is  not  invalid  as  a  regula- 
tion of  commerce  when  it  is  confined  to  state 
commerce  or  such  interstate  commerce  as 
directly  affects  the  people  of  the  state.  Un- 
til. Congress  acts  in  reference  to  the  relation 
of  a  railroad  company  to  interstate  com- 
merce, it  is  within  the  power  of  a  state  to 
regulate  its.  fares,  etc.,  so  far  as  they  are  of 
domestic  concern.  Until  Congress  undertakes 
to  legislate  for  those  who  are  without  the 
state,  a  state  may  provide  for  those  within, 
even  though  it  may  indirectly  affect  thom 
without.  Peik  v.  Chicago,  etc.,  R.  Co.,  (1876) 
94  U.  S.  178.  See  also  Thoms  v.  Greenwood, 
(1878)  6  Ohio  Dec.  (Reprint)  639,  7  Am.  L. 
Rec.  320. 

A  state  statute  passed  to  establish  reason- 
able maximum  rates  of  charges  for  the  trans- 
portation of  freight  and  passengers  over  dif- 
ferent railroads  of  the  state,  does  not  amount 
to  a  regulation  of  commerce  among  the  states 
w^here  the  railroad  is  situated  within  the 
limits  of  the  state.  Until  Congress  acts,  the 
state  must  be  permitted  to  adopt  such  rules 
and  regulations  as  may  be  necessary  for  the 
promotion  of  the  general  welfare  of  the 
people  within  its  own  jurisdiction,  even 
though  in  so  doing  those  without  may  be  in- 
directly affected.  Chicago,  etc.,  R.  Co.  17. 
Iowa,  (1876)  94  U.  S.  161,  affirming  (1876) 
2  Cent.  L.  J.  336,  6  Fed.  Casf  No.  2,666. 

State  statutes  are  void  so  far  as  they  at- 
tempt to  regulate  rates  upon  traffic  between 
Ihe  different  states.  Sheldon  v.  Wabash  R. 
Co.,  ( 1900)  106  Fed.  Rep.  786.  See  also  Mer- 
rill I.  Beaton,  etc.,  R.  Co.,  (1884)  63  N.  H. 
259;  Sternberger  v.  Cape  Fear,  etc.,  R.  Co., 
(1888)  29  S.  Car.  610. 

A  state  statute  prescribing  the  maximum 
rates  for  the  transportation  of  freight  by  rail- 
roads within  the  state,  which  in  terms  ap- 


plies only  to  freight  whose  transit  begins  and 
ends  within  the  state,  and  in  no  manner  at- 
tempts to  affect  interstate  freight,  is  not  ob- 
jectionable because  it  might  prescribe  a  dif- 
ferent classification  from  that  established  by 
the  companies,  nor  because  it  may  be  ad- 
visable for  the  companies  to  rearrange  their 
interstate  rates,  for  their  own  convenience, 
to  secure  business  or  for  any  other  reason. 
Railroad  companies  cannot  plead  their  own 
convenience,  or  the  effects  of  competition  be- 
tween themselves  and  other  companies,  in  re- 
straint of  the  otherwise  undeniable  power 
of  the  state.  Ames  v.  Union  Pac.  R.  Co., 
(1894)  64  Fed.  Rep.  167. 

A  Michigan  statute  providing  that  rates  be, 
'*  for  a  distance  not  exceeding  five  miles, 
three  cents  per  mile;  for  all  other  distances, 
for  all  companies  the  gross  earnings  of  whose 
passenger  trains,  as  reported  to  the  com- 
mission of  railroads  for  the  year  one  thousand 
eight  hundred  and  eighty-eight,  equaled  or  ex- 
c^ded  the  sum  of  three  thousand  dollars  for 
each  mile  of  road  operated  by  said  company, 
two  cents  per  mile;  and  for  all  companies 
the  earnings  of  whose  passenger  trains,  re- 
ported as  aforesaid,  were  over  two  thousand 
and  less  than  three  thousand  dollars  per  mile 
of  road  operated  by  said  company,  two  and 
a  half  cents  per  mile,"  etc.,  was  held  to 
include  only  domestic  commerce,  and  there- 
fore valid.  Railroad  Com'r  v.  Wabash  R.  Co., 
(1900)   123  Mich.  669. 

Route  through  territory  of  adjoining  state. 
—  Whether  joint  rates  fixed  by  railroad  com- 
missioners under  the  authority  of  a  state 
statute  affecting  only  traffic  between  cities 
of  the  state  and  involving  transportation  of 
freight  from  one  city  to  the  other  by  a  rail- 
road company  organized  under  the  laws  of 
the  state,  whose  route  lies  partly  in  another 
state,  and  which,  in  the  course  of  such  trans- 
portation, carries  the  merchandise  within  the 
jurisdiction  of  the  other  state,  would  be  a 
regulation  of  interstate  commerce,  qucere. 
Burlington,  etc.,  R.  Co.  v.  Dey,  (1891)  82 
Iowa  313. 


A  Railroad  Oorporation  Organiiad  under  the  Laws  of  the  ITnited  States  is  subject  to  the 
control  of  the  state  in  all  matters  of  taxation,  rates  for  transportation,  and 
other  police  regulations,  when  there  is  nothing  in  the  Act  of  Congress  creating 
it  which  indicates  an  intention  on  the  part  of  Congress  t<5  remove  it  in  all  its 
operations  from  the  control  of  the  state,  and  there  is  nothing  prescribed  by 
state  statute  which  will  disable  the  corporation  from  discharging  all  the  duties 
and  exercising  all  the  powers  conferred  by  Congress. 

Reagan  v.  Mercantile  Trust  Co.,  (1894)  164  U.  S.  414. 


(b)  Want  of  Power  to  Begnlato  Intentate  Bates.  —  Since  the  decision  in  Wabash, 
etc.,  R.  Co.  V.  Illinois,  (1886)  118  U.  S.  667,  it  must  be  regarded  as  settled, 
whatever  doubts  may  have  been  previously  entertained,  that  a  regulation,  as 
by  prescribing  rates,  of  such  transportation  as  is  deemed  interstate  as  distin- 
guished from  wholly  domestic  carriage  is  exclusively  given  to  Congress. 
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State  o.  Chicago,  etc.,  R.  Co.,  (1889)  40 
Minn.  267.  See  also  Louisville,  etc.,  R.  Co. 
V.  Railroad  Commission,  (1884)  19  Fed.  Rep. 
709;  Eaeiser  v,  Illinois  Cent.  R.  Co.,  (1883) 
18  Fed.  Rep.  151;  Bondholders  %>.  Railroad 
Com'rs,   (1874)    1  Month.  West.  Jur.  188,  3 


Fed.  Cas.  No.  1,625.  And  see  Railroad  Com- 
mission Cases,  (1886)  116  U.  S,  325;  Georgia 
R.,  etc.,  Co.  V.  Smith,  (1888)  128  U.  S.  174, 
noted  Bu^Q,y  (a)  Power  of  States  toPreacrihe 
Intrastate  Bates. 


(o)  XftaUiiUttg  JoUit  Through  Bates  over  Connaotiag  Bailroadf.  —  A  state  statute 
creating  a  railroad  and  warehouse  commission^  and  defining  its  duties,  is 
constitutional  in  so  far  as  it  assumes  to  establish  joint  through  rates  or  tariffs 
over  the  lines  of  independent  connecting  railroads  within  the  state,  and  by 
virtue  of  which  it  assumes  to  arbitrarily  apportion  and  divide  joint  earnings. 

Minneapolis,  etc.,  R.  Co.  v.  Minnesota, 
(1902)  186  U.  S.  260,  wherein  the  court  said: 
"We  are  bound  to  recognize  the  fact  that 
modem  commerce  is  largely  carried  on  over 
railways  owned  and  operated  bv  different 
companies;  that  Congress  in  passing  the  In- 
terstate Commerce  Act  assumed  the  power 
to  determine  the  reasonableness  of  joint  tar- 
iffs as  applied  to  connecting  lines  between 
the  several  states,  Cincinnati,  etc.,  R.  Co. 
V.  Interstate  Commeroe  Commission,  (1896) 
162  U.  S.  184;  and  that,  if  the  power  of  the 


state  commission  were  limited  to  the  tariffs 
of  a  single  road,  it  would  be  wholly  ineffica- 
cious in  a  large  number,  if  not  in  a  majority, 
of  cases  —  in  fact,  that  the  whole  purpose  of 
the  Act  might  be  defeated.  The  necessities  of 
this  case  do  not  require  us  to  determine 
whether  connecting  roads  may  be  compelled 
to  enter  into  contracts  as  between  themselves 
and  establish  joint  rates,  but  so  far  as  ap- 
plied to  contracts  already  in  existence  we 
have  no  doubt  of  the  power  of  the  state  to 
supervise  and  regulate  them." 


(d)  On  the  Part  of  Interstate  Shipment  Within  the  State.  —  If  transportation  be 
partly  within  and  partly  without,  the  state  cannot  regulate  that  within  and 
leave  the  federal  power  to  act  on  that  without,  but  has  no  control  whatever  over 
the  charges  for  such  a  transportation.  It  is  in  the  very  nature  of  the  thing  itself 
not  local  or  of  domestic  concern,  and  the  states  have  no  more  power  by  such  a 
construction  or  characterization  to  regulate  the  rates  by  uniform  legislation 
than  they  have  to  so  regulate  the  rates  of  postage  or  the  weights  of  coins.  That 
Congress  refrains  from  establishing  such  uniform  regulation  only  indicates 
an  expression  of  the  federal  will  that  the  rates  shall  be  left  to  regulate  them- 
selves under  the  ordinary  economic  laws  that  govern  the  commerce  between 
the  states. 


Louisville,  etc.,  R.  Co.  v.  Railroad  Com- 
mission, (1884)  19  Fed.  Rep.  702.  See  also 
Kaeiser  v.  Illinois  Cent.  R.  Co.,  (1883)  18 
Fed.  Rep.  151. 

A  state  can  make  no  law  regulating  the 
rate  of  freight  for  the  carriage  of  goods 
between  that  and  another  state,  although  the 


regulation  be  construed  as  applying  only  to 
so  much  of  the  line  of  transit  as  lies  within 
its  own  borders.  Wabash,  etc.,  R.  Co.  r.  Illi- 
nois, (1886)  118  U.  S.  557;  Gulf,  etc.,  R.  Co. 
V,  Dwyer,  (1890)  75  Tex.  579.  See  also 
Southern  Pac.  R.  Co.  v,  Haas,  (Tex.  1891) 
17  S.  W.  Rep.  600. 


(•)  Beqviring  Bates  to  Be  Fixed  AnnnaUy  and  Posted.  —  A  statute  providing  that  each 
railroad  company  shall,  in  the  month  of  September,  annually,  fix  its  rates  for 
the  transportation  of  passengers  and  of  freights  of  different  kinds ;  that  it  shall 
cause  a  printed  copy  of  such  rates  to  be  put  up  at  all  its  stations  and  depots, 
and  cause  a  copy  to  remain  posted  during  the  year;  and  that  a  failure  to  fulfil 
these  requirements,  or  the  charging  of  a  higher  rate  than  is  posted,  shall  subject 
the  offending  company  to  the  payment  of  the  penalty  prescribed,  is  not,  in 
the  sense  of  the  Constitution,  in  any  wise  a  regulation  of  commerce.  It  is  a 
police  regulation,  and  as  such  forms  a  portion  of  the  immense  mass  of  legis- 
lation which  embraces  everything  within  the  territory  of  the  state  not  sur- 
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jrendered  to  the  general  govenunenty  or  which  can  be  most  advantageously 
exercised  by  the  states  themselves. 

Chicago,  etc.,  R.  Co.  v.  Fuller,   (1873)   17       such   fare  and   freights,  and  cause   a  copy 
Wall.  (U.  S.)  667.  to  remain  posted  during  the  year;  for  wil- 

fully neglecting  so  to  do,  or  for  receiving 
higher  rates  of  fare  or  freight  than  those 
posted,  the  company  shall  forfeit  not  less 
than  one  hundrea  dollars  nor  more  than  two 
hundred  dollars  to  any  person  injured  thereby 
or  suing  therefor,"  is  not  invalid,  but  is 
founded  upon  the  authority  of  the  state  to 
establish  all  proper  police  regulations  neces- 
sary to  protect  the  people  of  the  state  from 
imposition  and  injustice.  Fuller  v,  Chicago, 
etc.,  R.  Co.,  (1871)  31  Iowa  201. 


An  Iowa  statute  providing  that  "  in  the 
month  of  September,  annually,  each  railroad 
company  shall  fix  its  rates  of  fare  for  pas- 
sengers and  freight,  for  transportation  of  tim- 
ber, wood,  and  coal,  per  ton,  cord,  or  thousand 
feet,  per  mile;  also  its  fare  and  freight  per 
mile  for  transporting  merchandise  and  arti- 
cles of  the  first,  second,  third,  and  fourth 
grades  of  freight,  and,  on  the  first  day  of 
October  following,  shall  put  at  all  stations 
and  depots  on  its  road  a  printed  copy  of 


(f)  Prdiibiting  Diierimination  in  Battt.  —  A  statute  provides  that  if  any  railroad 
corporation  shall  charge,  collect,  or  receive  for  the  transportation  of  any 
passenger  or  freight  of  any  description  upon  its  railroad,  for  any  distance 
within  the  state,  the  same  or  a  greater  amount  of  toll  or  compensation  than  is 
at  the  same  time  charged,  collected,  or  received  for  the  transportation  in  the 
same  direction  of  any  passenger  or  like  quantity  of  freight  of  the  same  class 
over  a  greater  distance  of  the  same  road,  all  such  discriminating  rates,  charges, 
collections,  or  receipts,  whether  made  directly  or  by  means  of  rebate,  drawback, 
or  other  shift  or  evasion,  shall  be  deemed  and  taken  against  any  such  railroad 
corporation  as  prima  facie  evidence  of  unjust  discrimination  prohibited  by  the 
provisions  of  this  Act,  and  further  provides  a  penalty  for  that  offense.  As 
construed  by  the  state  Supreme  Court  to  apply  to  a  transportation  of  goods 
from  a  point  of  departure  within  the  state  to  a  point  in  another  state,  and 
held  binding  effectually  as  to  so  much  of  the  transportation  as  was  within  the 
limits  of  the  state,  the  statute  is  a  regulation  of  interstate  commerce  and  void. 

tions  shall  have  equal  rights  to  have  persons 
and  property  transported  over  any  railroad 
in  this  state,  and  no  undue  or  unreasonable 
discrimination  shall  be  made  in  chaiges  or 
in  facilities  for  transportation  of  freight  or 
passengers  within  the  state,  and  no  railroad 
company,  nor  any  lessee,  manager,  or  em- 
ployee thereof,  shall  give  any  preference  to 
individuals,  associations,  or  corporations  in 
furnishing  cars  or  motive  power."  As  the 
clause  directs  what  shall  be  done  within  the 
state  for  the  advantage  of  the  people  of  the 
state  it  is  valid.  Whatever  the  effect  may  be 
on  interstate  commerce,  until  Congress  shall 
act  on  the  subject  such  regulation  is  within 
the  authority  of  the  state.  Denver,  etc.,  R. 
Co.  V.  Atchison,  etc.,  R.  Co.,  (1883)  15  Fed. 
Rep.  651,  reversed  on  other  points,  (1884) 
110  U.  S.  667. 


Wabash,  etc.,  R.  Co.  v.  Illinois,  (1886)  118 
U.  S.  577,  in  which  case  the  court  said: 
"  As  restricted  to  a  transportation  which  be- 
gins and  ends  within  the  limits  of  the  state 
it  may  be  very  just  and  equitable,  and  it 
certainly  is  the  province  of  the  state  legis- 
lature to  determine  that  question.  But  when 
it  is  attempted  to  apply  to  transportation 
through  an  entire  series  of  states  a  principle 
of  this  kind,  and  each  one  of  the  states  shall 
attempt  to  establish  its  own  rates  of  trans- 
portation, its  own  methods  to  prevent  dis- 
crimination in  rates,  or  to  permit  it,  the 
deleterious  influence  upon  the  freedom  of  com- 
merce among  the  states  and  upon  the  transit 
of  goods  through  those  states  cannot  be  over- 
estimated." S^  Railroad  Commission  Cases, 
(1886)  116  U.  S.  326,  reversing  Farmers'  L. 
ft  T.  C5o.  V.  Stone,  (1884)  20  Fed.  Rep.  270. 
And  see  Illinois  Cent.  R.  Co.  v.  Stone,  (1884) 
20  Fed.  Rep.  468;  Louisville,  etc.,  R.  Co.  r. 
Railroad  Commission,  (1884)  19  Fed.  Rep. 
689;  Mobile,  etc.,  R.  Co.  v.  Dismukes,  (1891) 
94  Ala.  131;  Wabash,  etc.,  R.  Co.  v.  People, 
(1883)  105  111.  236;  People  v,  Wabash,  etc., 
R.  Co.,  (1882)   104  111.  476. 

The   Colorado    constittttion   provides    that 
*'|tll  individuals,  associations,  and  corpora- 
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A  North  Carolina  statute  imposing  a  pen- 
alty on  any  railroad  which  shall  charge  for 
the  transportation  of  any  freight  over  its 
road  a  greater  amount  than  shall  be  chaiged 
at  the  same  time  by  it  for  an  equal  quan- 
tity of  the  same  class  of  freight,  transported 
in  the  same  direction  over  any  portion  of 
the  same  railroad  of  equal  distance,  does  not 
apply  to  freight  to  be  transported  to  other 
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•tetes,  and  the  penalty  imposed  by  the  Act 
is  not  incurred  by  a  violation  of  its  pro- 
visions in  transporting  this  class  of  freight. 
If  the  statute  had  in  terms  been  made  to 
apply  to  freight  to  be  transported  from  one 
state  to  another,  it  would  have  been  in  con- 
flict with  the  Constitution  of  the  United 
States,  and  consequently  void.  McGwigan  v. 
Wilmington,  etc.,  R.  Co.,  (1886)  96  N.  Car. 
428. 

A  Pennaylvanim  statute  declaring  that 
"  undue  or  unreasonable  discrimination  in 
charges  for  or  in  facilities  for  the  transporta- 
tion of  freight  within  this  state,  or  coming 
from  or  going  to  another  state,  is  hereby 
declared  to  be  unlawful,"  so  far  as  it  at- 


tempts to  regulate  the  charges  of  freight 
transported  from  the  state  to  foreign  coun- 
tries or  to  other  states,  is  unconstitutional 
and  void,  even  in  the  absence  of  legislation 
by  Congress  on  the  subject.  Wigton  17.  Penn- 
sylvania R.  Co.,  (1890)  8  Pa.  Co.  Ct.  191. 

A  Rhode  Island  statute  which  prohibits 
discriminations  being  made  by  common  car- 
riers in  the  transportation  of  goods  and  mer- 
chandise, affects  contracts  made  in  the  state 
for  the  transportation  of  goods  and  merchan- 
dise to  points  bevond  its  limits,  and  as  so 
construed  was  held  to  be  valid.  Providence 
Coal  Co.  t7.  Providence,  etc.,  R.  Co.,  (1886) 
15  R.  I.  303. 


In  the  AbMnoe  of  Congretiional  Legislation,  no  state  statute  can  affect  charges  or 
discriminations  made  by  a  carrier  in  respect  to  interstate  shipments. 

Gatton  V.  Chicago,  etc,  R.  Co.,  (1895)  95  Iowa  112.  See  also  Southern  Pac.  R.  Co.  «. 
Haas,  (Tex.  1891)  17  S.  W.  Rep.  600. 

The  Aotion  of  a  City  in  Attemptiiig  to  Saforeo  a  Contraot  between  the  city  and  a  rail- 
road company,  that  the  company  would  impose  no  rates  which  were  unequally 
discriminating  against  the  city  as  a  condition  to  a  grant  of  a  right  to  occupy 
its  streets,  was  not  a  law  attempting  to  regulate  interstate  commerce.  A  rail- 
road company  has  a  right  to  make  a  contract  with  respect  to  interstate  commerce, 
and  to  bind  itself  to  certain  rates,  if  it  chooses  to  do  so. 

Iron  Mountain  R.  Co.  v.  Memphis,  (C.  C.  A.  1899)  96  Fed.  Rep.  125. 

ProhiUtiag  IMseriminatioA  by  Express  Company.  —  A  statute  imposing  penalties  on 
express  companies  for  denying  equal  terms,  facilities,  accommodations,  and 
usages  in  the  receipt,  carriage,  continuance  of  carriage,  and  delivery  of  property 
usually  carried  by  express  companies,  and  thereby  discriminating,  does  not 
violate  this  clause., 

Adams  Express  Co.  r.  State,  (1903)   161  Ind.  328. 

(g)  Prohibiting  Advaneo  of  Bates  on  Tender  of  Flight.  —  A  statute  providing  that 
"  the  various  railroad  corporations  doing  business  within  the  state  of  Indiana 
shall  not,  at  any  time,  increase  or  advance  their  rates  of  freight,  or  charge  for 
the  transportation  thereof  from  one  point  to  another  a  sum  greater  than  the 
rate  of  freight  or  charge  for  transportation  asked  or  charged  by  said  railroad 
corporations  at  the  time  such  freight  is  offered  or  tendered  to  said  railroad 
corporations  for  transportation,"  is  not  invalid  as  being  in  conflict  with  this 
clause.  It  is  a  regulation  to  protect  shippers  doing  business  in  the,  state  from 
unjust  overcharges  on  transportations. 


Chicago,  etc.,  R.  Co.  v,  Wolcott,  (1894) 
141  Ind.  279.    See  also  the  following  cases: 

lovoa.  —  State  v.  Chicago,  etc.,  R.  (Ho., 
(1886)  70  Iowa  162;  Carton  r.  lUinois  Cent. 
R.  Co.,  (1882)  69  Iowa  148,  150. 

KwiWA.  —  Hardy  r.  Atchison,  etc.,  R.  Co., 
(1884)  32  Kan.  698. 

Mii99achu9eiU.  —  Com.  17.  Housatonic  R. 
Co.,  (1887)   143  Mass.  264, 


461 


PennaylvatUa,  —  Wigton  v.  Pennsylvania  R. 
Co.,  (1890)  20  Phila.  (Pa.)  184,  47  Leg.  Int. 
(Pa.)  164. 

South  Carolina.  —  Railroad  Com'rs  v.  Ches- 
ter, etc.,  R.  Co.,  (1884)  22  S.  Car.  220;  Hall 
V,  South  Carolina  R.  Co.,  (1886)  26  S.  Car. 
667. 

Contra^  Campbell  v.  Chicago,  etc.,  R.  Co., 
(1892)  86  Iowa  689. 

Volume  V|n. 


CONSTITUTION. 


Art.  L,  Me.  t. 


(h)  BegnlAting  Propertioii  of  Ohargot  on  Long  and  Short  Hnnlo.  —  A  state  constitution 
regulating  charges  for  transportation  over  difiFerent  distances  is  not  an  inter- 
ference with  interstate  commerce,  as  it  is  restricted  in  its  regulation  to  those 
who  own  or  operate  a  railroad  within  the  state,  and  the  long  and  short  distances 
mentioned  are  evidently  distances  upon  the  railroad  line  within  the  state. 


LouisviHe,  etc.,  R.  Co.  v.  Kentucky,  (1902) 
183  U.  S.  611,  affirming  (1899)  106  Ky.  633. 

A  constitutional  provision  that  it  shall  be 
unlawful  for  any  railroad  to  charge  any 
greater  compensation  for  transportation  for 
a  shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance, 
is  invalid  when  it  is  construed  by  the  state 
court  as  not  being  confined  to  a  case  where 
the  long  and  short  hauls  are  both  within  the 
state,  but  which  extends  to  and  embraces 
a  long  haul  from  a  place  outside  of  to  one 
within  the  state,  and  a  shorter  haul  between 
points  on  the  same  line  and  in  the  same  direc- 
tion, both  of  which  are  within  the  state. 
Louisville,  etc.,  R.  Co.  v.  Eubank,  (1902)  184 
U.  S.  33,  wherein  the  court  said :  "  The  effect 
of  a  state  constitutional  provision  or  of  any 
state  legislation  upon  interstate  commerce 
must  be  direct  and  not  merely  incidental 
and  unimportant;  but  it  seems  to  us  that 
where  the  necessaiy  result  of  enforcing  the 
provision  may  be  to  limit  or  prohibit  the 
transportation  of  articles  from  without  the 
state  to  a  point  within  it,  or  from  a  point 
within  to  a  point  without  the  state,  inter- 


state commerce  is  thereby  affected,  and  may 
be  thereby  to  a  certain  extent  directly  regu- 
lated, and  in  that  event  the  effect  of  the 
provision  is  direct  and  important  and  not  a 
mere  incident." 

* 

A  rule  adopted  by  a  state  railroad  com- 
mission, that  "any  railroad  company  char- 
tered under  the  laws  of  this  state,  and  operat- 
ing therein,  whose  line  extends  beyond  the 
limits  of  this  state,  shall,  as  to  freight  shipped 
from  points  without  the  state  to  points  within 
the  state,  or  as  to  that  which  is  carried  from 
points  within  to  points  without  the  state, 
make  no  discrimination  or  [in]  charges  on 
any  part  of  its  line  against  the  shipper  or  con- 
signee within  the  state;  but  the  amount 
charged  by  any  such  company  for  transporta- 
tion over  any  part  of  its  line  within  this 
state  shall  bear  the  same  proportion  to  the 
amoimt  as  such  part  of  the  line  does  to  the 
entire  distance  carried,  and  shall  not  exceed 
the  maximum  rates  fixed  by  this  commission 
for  such  railroad  company  "  —  relates  to  in- 
terstate commerce,  and  is  within  the  exclusive 
regulation  of  Congress.  Mobile,  etc.,  R.  Co. 
V.  Sessions,  ( 1886)  28  Fed.  Rep.  593. 


(i)  Beqniring  Ifadlroadi  to  Cancel  Proportional  Tariib.  —  A  state  railroad  commission 
ordered  that  a  certain  railroad  should  forthwith  cancel  out  all  so-called  pro- 
portional tariffs  on  grain  products  from  and  to  points  reached  by  the  railroad, 
whether  local  or  in  connection  with  any  other  lines  of  railroad.  The  "  pro- 
portional tariff "  was  a  collection  of  freight  rates  which  applied  wholly  to 
interstate  commerce  and  only  affected  commerce  between  the  states.  They 
were  subject  to  regulation  by  the  interstate  commerce  commission  and  had 
been  published  and  scheduled  in  accordance  with  the  Interstate  Commission 
Act  and  approved  of  and  acquiesced  in  by  the  interstate  commerce  commission, 
and  all  of  the  different  roads  on  which  they  were  effective.  It  was  held  that 
the  order  of  the  state  commission  was  illegal  and  void. 

J.  Rosenbaum  Grain  Co.  v.  Chicago,  etc.,  R.  Co.,  (1903)  130  Fed.  Rep.  46. 

(j)  Begalating  Expreis  Bates.  —  A  statute  providing  that  express  companies  may 
charge  $1.50  for  every  dollar  charged  by  the  railroad  companies  whose  lines  they 
may  be  using,  for  transporting  like  articles  by  the  regular  freight  trains  of  such 
railroad  companies,  except  that  for  carrying  packages  weighing  less  than  five 
pounds  the  rate  of  compensation  shall  not  exceed  twenty-five  cents  for  any 
distance  within  the  state,  and  for  packages  weighing  more  than  five  and  less 
than  fifty  pounds  the  rate  of  compensation  shall  not  exceed  fifty  cents  for  all 
distances  within  the  state,  in  so  far  as  it  undertakes  to  fix  and  prescribe  the  rate 
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of  charges  to  be  received  by  common  carriers  engaged  in  interstate  commerce^ 
is  in  conflict  with  this  clause. 

Southern  Express  Co.  v,  Goldberg,  (1903)   101  Va.  626. 

(4)  Delivery  of  Freight  and  Express  Matter,  —  A  statute  providing  that 
if  any  railroad  company,  its  officers,  agents,  or  employees,  "  shall  refuse  to 
deliver  to  the  owner,  agent,  or  consignee,  any  freight,  goods,  wares,  and 
merchandise  of  any  kind  or  character  whatever,  upon  the  payment  or  tender 
of  payment  of  the  freight  charges  shown  by  the  bill  of  lading,  the  said  railroad 
company  shall  be  liable  in  damages  to  the  owner  of  said  freight,  goods,  wares, 
or  merchandise  to  an  amount  equal  to  the  amount  of  the  freight  charges  for 
every  day  said  freight,  goods,  wares,  and  merchandise  is  held  after  payment 
or  tender  of  payment  of  the  charges  due  as  shown  by  the  bill  of  lading,  to  be 
recovered  in  any  court  of  competent  jurisdiction,"  is  a  proper  exercise  of  the 
police  power  of  the  state,  and  is  valid. 

conflict  with  the  federal  law,  entitled  *  An 
Act  to  regulate  commerce/  is,  we  think,  now 
settled  beyond  question  by  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Oulf,  etc.,  R.  Co.  v.  Hefley,  (1895) 
168  U.  S.  98.  Until  Congress  legislated  on 
the  subject  the  state  law  was  in  force;  but 
after  the  passage  of  the  Act  of  Congress  of 
February  4,  1887,  entitled  '  An  Act  to  regu- 
late commerce,'  the  Act  of  Texas  cited  above, 
so  far  as  it  imposes  a  penalty  for  failure 
of  a  common  carrier  engaged  in  the  interstate 
commerce  to  deliver  goods  in  his  possession, 
upon  tender  of  the  amount  of  freight  named 
in  the  bill  of  lading,  became  inoperative.  The 
two  statutes  operate  on  the  same  subject- 
matter,  and  prescribe  different  rules  concern- 
ing it;  and  when  this  is  so,  they  conflict, 
and  the  state  law  must  necessarily  give  way 
to  the  federal.  But  the  statutes  of  a  state 
may  operate  as  to  carriers  engaged  in  inter- 
state commerce,  when  they  are  not  in  conflict 
with  federal  statutes  upon  subjects  which 
are  committed  to  Congress  by  the  Constitu- 
tion of  the  United  States."  See  also  St. 
Louis  Southwestern  R.  Co.  v,  Carden,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  145. 

''It  may  be  conceded  tliat  were  there  no 
congressional  legislation  in  respect  to  the 
matter,  the  state  Act  could  be  held  appli- 
cable to  interstate  shipments  as  a  police  regu- 
lation." Gulf,  etc.,  R.  Co.  I?.  Hefley,  (1895) 
168  U.  S.  103. 


Gulf,  etc.,  R.  Co.  V,  Dwyer,  (1890)  75  Tex. 
581,  in  which  case  the  court  said:  "The 
statute  we  have  under  consideration,  like 
every  other  law  which  gives  a  remedy  to  the 
shipper  against  the  carrier  for  a  violation 
of  his  contract,  does  in  some  remote  degree 
affect  interstate  commerce  when  applied  to 
a  contract  of  carriage  from  one  state  to  an- 
other. But  it  imposes  no  tax;  it  neither 
fixes  nor  regulates  any  rates,  it  makes  no 
discrimination  between  commerce  wholly 
within  the  state  and  that  between  the  state 
and  other  states;  it  imposes  no  duty  upon 
any  carrier  not  already  imposed  by  the  com- 
mon law.  It  applies  to  all  railroad  com- 
panies in  the  state  and  to  all  contracts  of 
carriage  alike,  and  merely  provides  a  penalty 
for  the  purpose  of  enforcing  a  compliance 
with  an  obligation  which  already  existed  at 
common  law.  In  respect  of  the  question  be- 
fore us  the  statute  is  not  distinguishable 
from  any  other  law  affording  a  remedy  for 
the  breach  of  a  contract  of  carriage  of  goods 
between  two  states."  See  also  Gulf,  etc.,  R. 
Co.  t7.  McCown,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  436;  Gulf,  etc.,  R.  Co.  v.  Nelson, 
(1893)  4  Tex.  Civ.  App.  345;  Ft.  Worth, 
etc.,  R.  Co.  V.  Lillard,  (1890)  4  Tex.  App. 
Civ.  Cas.,  sec.  83;  Little  Rock,  etc.,  R.  Co. 
V.  Hanniford,  (1887)  49  Ark.  293. 

But  see  Houston,  etc.,  R.  Co.  v.  Peters, 
(1897)  15  Tex.  Civ.  App.  615,  wherein  the 
court  said :  "  That  the  Act  upon  which  the 
plaintiff's,  claim  for  a  penalty  is  based  is  in 

Delivery  of  EzpreM  Matter.  —  A  statute  providing  that  all  express  companies 

doing  business  within  the  state  "  shall  deliver  all  express  matter  to  all  persons 

to  whom  the  same  is  directed,  living  within  the  corporation  limits  of  cities 

within  the  state  having  a  population  of  twenty-five  hundred  or  more  inhabitants, 

according  to  the  last  preceding  United  States  census,  and  any  express  company 

failing  to  deliver  such  express  matter  shall  be  fined  in  a  sum  not  to  exceed  one 

hundred  dollars,  or  less  than  ten  dollars,  for  each  and  every  offense,"  is  valid, 

as  the  imposition  of  a  penalty  for  the  violation  of  a  duty  which  the  company 
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owed  bj  the  general  law  of  the  land  is  not  a  regulation  of  or  an  obstruction  to 
interstate  commerce. 

U.  S.  Express  Co.  v.  State,  (Ind.  1906)  73  N.  £.  Rep.  101. 

(5)  Tickets  cmd  Mileage  Booka  —  (a)  Prohibiting  Bale  of  Tloketi  by  TFnaiithorised 
PorsoBi.  — A  statute  entitled  "An  Act  to  prevent  frauds  upon  travelers,  and 
owner  or  owners  of  any  railroad,  steamboat,  or  other  conveyance  for  the  trans- 
portation of  passengers/'  is  not  void  as  a  regulation  of  commerce  among  the 
states. 


Burdick  v.  People,  (1894)  149  111.  602, 
wherein  ihe  court  said :  "  If  the  body  of  the 
Act  of  1875  be  read  in  connection  with  its 
title,  it  must  have  been  the  opinion  of  the 
legislature  that  the  restriction  of  sales  of 
tickets  to  authorized  agents  was  necessary 
to  prevent  frauds  upon  travelers  and  car- 
riers, and  to  remedy  the  evils  growing  out 
of  the  practices  of  scalpers  and  ticket 
brokers."    See  also  the  following  cases: 


/ncftona.  —  Stedman  v.  State,  (1878)  64 
Ind.  597 ;  Fry  r.  State,  ( 1878 )  63  Ind.  552. 

Minnesota.  —  State  v.  Corbett,  (1894)  57 
Minn.  348. 

Pennsylvania.  —  Com.  v.  Keary,  (1900)  14 
Pa.  Super.  Ct.  583,  affirmed  (1901)  198  Pa. 
St.  500;  Com.  v.  Wilson,  (1880)  14  Phila. 
(Pa.)    384,  37  Leg.  Int.   (Pa.)   484. 

Violates    state    constitution.  —  People    v. 

City  Prison,  (1898)   157  N.  Y.  116,  reversing 
(1898)   26  N.  Y.  App.  Div.  228. 


(b)  Beqnirtng  Ballroads  to  Ime  Kileage  Books.  —  A  statute  requiring  certain  rail- 
roads to  issue  mileage  books  at  a  charge  not  exceeding  two  cents  a  mile  was 
held  not  to  violate  this  clause. 


Dillon  V,  Erie  R.  Co.,  (Supm.  Ct.  App.  T. 
1897)  19  Misc.  (N.  Y.)  118. 

Violates  Fourteenth  Amendment.  —  In  Lake 
Shore,  etc.,  R.  Co.  v.  Smith,  (1899)  173  U. 
S.  684,  reversing  (1897)  114  Mich.  460,  it 
was  held  that  a  Michigan  statute    requiring 


one-thousand-mile  tickets  to  be  kept  for  sale 
at  the  principal  ticket  offices  at  a  stipulated 
price,  was  invalid  as  depriving  railroads  of 
property  without  due  process  of  law.  Fol- 
loioed  by  Beardsley  v.  New  York,  etc.,  R.  Co., 
(1900)  162  N.  Y.  230. 


(o)  Beqviriag  Bodomption  of  Trnnsed  Tieket. —  A  statute  providing:  ''  It  shall  be 
the  duty  of  all  railroad  companies  in  this  state,  or  the  receiver  or  trustee  of  any 
such  railroad  company,  to  provide  for  the  redemption,  from  the  holder  thereof, 
of  the  whole,  or  any  parts  or  coupons,  of  any  ticket  or  tickets  which  they  or 
any  of  their  duly  authorized  agents  may  have  sold,  if  for  any  reason  the  holder 
has  not  used,  and  does  not  desire  to  use  the  same,  upon  the  following  terms," 
stated  in  the  statute,  does  not  apply  to  a  contract  based  upon  interstate  commerce. 


Missouri,  etc.,  R.  Co.  v.  Fookes,  (Tex.  Civ. 
App.  1897)  40  S.  W.  Rep.  868,  wherein  the 
court  said:  "We  also  think  that  Congress, 
under  its  constitutional  power  to  regulate 
commerce  between  the  states,  etc.,  had  as- 
sumed control  of  the  subject  of  interstate  pas- 
senger traffic  by  enacting  laws  regulating  the 
same.  1  Supp.  Rev.  St.  U.  S.  (2d  ed.), 
pp.  529,  684.  And,  as  the  Acts  here  re- 
ferred to  show  that  C]k)ngress  imdertook  to 
regulate  such  commerce,  we  must  presume 
that  it  prescribed  all  the  regulations,  terms, 


conditions,  and  penalties  which  it  deemed 
proper  or  desirable,  and  having  failed  to  pre- 
scribe that  the  unused  portions  or  coupons  of 
tickets  in  such  cases  as  this  should  be  re- 
deemed, and  fix  a  penalty  for  the  refusal 
to  so  redeem,  the  presumption  would  obtain 
that  that  body  intended  tliat  no  such  terms, 
conditions,  or  burdens  should  be  imposed  on 
such  interstate  traffic."  See  also  Burdick  v. 
People,  (1894)  149  111.  602;  Fry  V.  State, 
(1878)  63  Ind.  552;  SUte  v.  Corbett,  (1894) 
57  Minn.  348. 


(d)  Btgulating  Term  «f  Tloketi  and  ttop-off  PriTilogas.  —  A  statute  which  makes 
railroad  tickets  good  for  six  years,  with  the  right  of  the  holder  to  stop  off  at 
as  many  stopping  places  as  he  pleases,  cannot  be  made  to  apply  to  tickets  sold 
for  interstate  or  foreign  travel. 

Lafarier  v.  Grand  Trunk  R.  Co.,  (1892)  84  Me.  287. 
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(6)  Regidating  Time  of  Openmg  Depots.  —  Regulations  of  a  state  board 
of  railway  commissioners,  requiring  railway  companies  to  have  depots  open  a 
reasonable  time  before  the  departure  of  trains,  are  valid. 

Hall  V.  South  Carolina  R.  Co.,  (1886)  26  S.  Car.  567. 

(7)  Mv/Mfiing  of  Trains  —  (a)  Bafnlating  gpoad  of  Traiai.  —  It  is  within  the  un- 
doubted province  of  a  state  to  make  regulations  with  regard  to  the  speed  of 
railroad  trains  in  the  neighborhood  of  its  cities  and  towns;  with  regard  to 
the  precautions  to  be  taken  in  the  approach  of  such  trains  to  bridges,  tunnels, 
deep  cuts,  and  sharp  curves;  and,  generally,  with  regard  to  all  operations  in 
which  the  lives  and  health  of  people  may  be  endangered,  even  though  such 
regulations  affect  to  some  extent  the  operations  of  interstate  commerce.  Such 
regulations  are  eminently  local  in  their  character,  and,  in  the  absence  of  con- 
gressional regulations  over  the  same  subject,  are  free  from  all  constitutional 
objections,  and  imquestionably  valid. 

Crutcher  v.  Kentucky,  (1891)  141  U.  S. 
61,  reversing  (1889)  89  Ky.  6. 

A  New  Hampshire  statute  prohibiting  the 
running  of  trains  at  a  greater  rate  of  speed 
than  SIX  miles  an  hour  across  a  highway 
in  or  near  the  compact   parts  of  a  town. 


is  an  exercise  of  the  police  power  of  the 
state  for  the  safety  and  welfare  of  its  in- 
habitants, and  applicable  to  railroads  which 
extend  into  an  adjoining  state,  as  well  as 
those  which  are  wholly  within  the  state. 
Clark  V.  Boston,  etc.,  R.  Co.,  (1887)  64  N.  H. 
323. 


A  City,  when  Authoriied  by  the  Legislature,  may  regulate  the  speed  of  railroad 
trains  within  the  city  limits.  Such  Act  is,  even  as  to  interstate  trains,  one 
only  indirectly  affecting  interstate  commerce  and  is  within  the  power  of  the 
state  until,  at  least,  Congress  shall  take  action  in  the  matter. 

Erb  V.  Morasch,  (1900)  177  U.  S.  585, 
Harming  (1899)  60  Kan.  251. 

A  municipal  ordinance  providing  that  "no 
railroad  company,  or  conductor,  engineer,  or 
other  employee  of  such  company  managing 
or  controlling  any  locomotive  engine,  car,  or 
train  upon  any  railroad  track,  shall  run,  or 
permit  to  be  run,  within  the  limits  of  said 
city,  any  passenger  train  or  car  at  a  greater 
rate  of  speed  than  ten  miles  per  hour,  nor 
any  freight  train  or  car  at  a  greater  rate  of 


speed  than  six  miles  per  hour,  under  a  pen- 
alty, in  either  case,  of  not  exceeding  $25  for 
each  offense,"  is  a  fair  exercise  of  the  police 
power  vested  in  the  city.  The  ordinance  does 
not  undertake  to  regulate  commerce  between 
the  states  or  interfere  with  the  transporta- 
tion of  the  mail,  and  amounts  to  but  a  rea- 
sonable regulation  of  the  speed  of  trains 
within  the  corporate  limits  of  the  city.  Chi- 
cago, etc.,  R.  Co.  V.  Carlinville,  (1902)  200 
111.  316. 


(b)  Begalating  Stoppage  of  Trains  —  aa.  At  County  Seats.  —  A  statute  requiring 
every  regular  passenger  train,  running  wholly  within  the  limits  of  the  state, 
to  stop  at  all  stations  of  county  seats  directly  in  its  course  a  sufficient  length 
of  time  to  take  on  and  discharge  passengers,  is  a  reasonable  exercise  of  the 
police  power  of  the  state  and  is  not  an  unconstitutional  interference  with 
interstate  commerce. 


Gladson  v.  Minnesota,  (1897)  166  U.  S. 
430,  wherein  the  court  said:  "  The  principles 
of  law  which  govern  this  case  are  familiar, 
and  have  been  often  affirmed  by  this  court. 
A  railroad  corporation  created  by  a  state 
is  for  all  purposes  of  local  government  a 
domestic  corporation,  and  its  railroad  within 
the  state  is  a  matter  of  domestic  concern. 
Even  when  its  road  connects,  as  most  rail- 


roads do,  with  railroads  in  other  states,  the 
state  which  created  the  corporation  may  make 
all  needful  regulations  of  a  police  character 
for  the  government  of  the  company  while 
operating  its  ro<id  in  that  jurisdiction.  It 
may  prescribe  the  location  and  the  plan  of 
construction  of  the  ro»d,  the  rate  of  speed 
at  which  the  tmins  shall  run,  and  the  places 
at  which  they  shall  stop,  and  may  make  any 
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other  reasonable  regulations  for  their  man- 
agement, in  order  to  secure  the  objects  of  the 
incorporation,  and  the.  safety,  good  order,  con- 
venience, and  comfort  of  the  passengers  and 
of  the  public.  All  such  regulations  are 
strictly  within  the  police  power  of  the  state. 
They  are  not  in  themselves  regulations  of  in- 
terstate commerce;  and  it  is  only  when  they 


operate  as  such  in  the  circinftrtaneea  of  their 
application,  and  conflict  with  the  express  or 
presumed  will  of  Congress  exerted  upon  the 
same  subject,  that  they  can  be  required  to 

g've  way  to  the  paramount  authority  of  the 
>nstitution  of  the  United  States/'  Affirming 
State  i;.  Gladson,  (1894)  67  Minn.  385. 


A  State  Statute  Whioh  Beqniree  Every  Paatenger  Train,  regardless  of  the  number  of 
such  trains  passing  each  way  daily,  and  of  the  character  of  the  traffic  carried 
by  them,  to  stop  at  every  county  seat  through  whidb  such  trains  may  pass  by 
day  or  night,  and  regardless  also  of  the  fact  whether  another  train  designated 
especially  for  local  traffic  may  stop  at  the  same  station  within  a  few  minutes 
before  or  after  the  arrival  of  the  train  in  question,  is  a  direct  burden  upon 
interstate  commerce. 


Cleveland,  etc.,  R.  Co.  v.  Illinois,  (1900) 
177  U.  S.  521,  in  which  case  the  court  said: 
"  It  is  evident  that  the  power  attempted  to 
be  exercised  under  this  statute  would  operate 
as  a  serious  restriction  upon  the  speed  of 
trains  engaged  in  interstate  traffic,  and  might, 
in  some  cases,  render  it  impossible  for  trunk 
lines  running  through  the  state  of  Illinois 
to  compete  with  other  lines  running  through 
states  in  which  no  such  restrictions  were  ap- 
plied.- If  such  passenger  trains  may  be  com- 
pelled to  stop  at  county  seats  it  is  difficult 
to  see  why  the  legislature  may  not  compel 
them  to  stop  afe  every  station  —  a  require- 
ment which  would  be  practically  destructive 
of  through  travel,  where  there  were  competing 
lines  unhampered  by  such  regulations.  While, 
as  we  held  in  the  Lake  Shore  case,  railways 
are  bound  to  provide  primarily  and  ade- 
quately for  the  accommodation  of  those  to 
whom  they  are  directly  tributary,  and  who 
not  only  have  granted  to  them  their  franchise 
but  who  may  have  contributed  largely  to  the 
construction  of  the  road,  they  are  bound  to 
do  no  more  than  this,  and  may  then  pro- 
vide special  facilities  for  the  accommodation 
of  through  traffic.  We  are  not  obliged  to  shut 
our  eyes  to  the  fact  that  competition  among 
railways  for  through  passenger  traffic  has  be- 
come very  spirited,  and  we  think  they  have 
a  ri^ht  to  demand  that  they  shall  not  be 
unnecessarily  hampered  in  their  efforts  to 
obtain  a  share  of  such  traffic.  It  is  evident, 
however,  that  neither  the  greater  safety  of 
their  tracks,  the  superior  comfort  of  their 
coaches  or  sleeping  berths,  or  the  excellence 
of  their  tables  would  insure  them  such  share, 
if  they  were   unable  to  compete  with  their 


rivals  in  the  matter  of  time.  The  great 
efforts  of  modern  engineering  have  been 
directed  to  combining  safety  with  the  great- 
est possible  speed  m  transportation,  both 
by  land  and  water.  The  public  demand 
this;  the  railway  and  steamship  companies 
are  anxious  in  their  own  interest  to  furnish 
it,  and  local  legislation  ought  not  to  stand 
in  the  way  of  it.  With  no  disposition  what- 
ever to  vary  or  qualify  the  cases  above  cited, 
neither  the  conclusions  of  the  court  nor  the 
tenor  of  the  opinions  are  opposed  to  the 
principle  we  hold  to  in  this  case,  that,  after 
all  local  conditions  have  been  adequately  met, 
railways  have  the  legal  right  to  adopt  special 
provisions  for  through  traffic,  and  legislative 
interference  therewith  is  unreasonable,  and  aa 
infringement  upon  that  provision  of  the  Con- 
stitution which  we  have  held  requires  that 
commerce  between  the  states  shall  be  free  and 
unobstructed.''  Reversing  (1898)  175  111.  359. 
But  see  Chicago,  etc.,  R.  Co.  i^.  People, 
(1883)  105  lU.  661,  wherein  the  court  said 
that  in  the  enactment  of  the  law  requiring  all 
regular  passenger  trains  to  stop  at  county 
seats,  the  legislature,  no  doubt,  had  in  view 
the  great  benefit  the  public  would  derive  in 
the  increased  facilities  for  reaching  the  oounty 
seat,  to  aid  in  the  dispatch  of  business  in 
courts,  in  the  prompt  arrest  and  prosecution 
of  criminals  who  might  be  indicted  in  the 
courts  held  at  the  county  seat,  and  the  facil- 
ity for  the  examination  of  the  records  on  the 
sale  and  conveyance  of  property.  These  and 
various  other  matters  pertaining  to  the  wel- 
fare of  the  public  doubtless  1^  to  the  en- 
actment of  the  law,  and  in  its  enactment  tiie 
legislature  transcended  none  of  its  powers. 


bb.  At  Cities  Containing  Over  Three  Thousand  Inhabitants.  —  A  statute  relating 
to  railroads,  providing  that  "  each  company  shall  cause  three,  each  way,  of 
its  regular  trains  carrying  passengers,  if  so  many  are  run  daily,  Sundays  ex- 
cepted, to  stop  at  a  station,  city,  or  village  containing  over  three  thousand 
inhabitants,  for  a  time  sufficient  to  receive  and  let  off  passengers,'^  is  not 
repugnant  to  this  provision  when  applied  to  trains  carrying  interstate  pas- 
sengers.     The  statute  is  not  in  itself  unreasonable;  that  is,  it  has  appropriate 
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relation  to  the  public  convenience,  does  not  go  beyond  the  necessities  of  the 
case,  and  is  not  directed  against  interstate  commerce. 

Lake  Shore,  etc.,  R.  Co.  v,  Ohio,  ( 1899)  173  U.  8.  2M. 

oe.  Rbquirino  Fast  Mail  Trains  to  Tubn  Asidb  fbom  Dibbct  Roxttk.  —  A  statute 
which,  as  construed  and  applied  by  the  Supreme  Court  of  the  state,  requires  a 
fast  mail  train,  carrying  interstate  passengers  and  the  United  States  mail 
from  Chicago,  in  the  state  of  Illinois,  to  places  south  of  the  Ohio  river,  over 
an  interstate  highway  established  by  authority  of  Congress,  to  delay  the  trans- 
portation of  such  passengers  and  mails  by  turning  aside  from  the  direct  inter- 
state route  and  running  to  a  station  three  and  a  half  miles  away  from  a  point 
on  that  route,  and  back  again  to  the  same  point,  and  thus  traveling  seven  miles 
which  form  no  part  of  its  course,  before  proceeding  on  its  way  —  and  to  do  this 
for  the  purpose  of  discharging  and  receiving  passengers  at  that  station,  for  the 
interstate  travel  to  and  from  which,  as  is  admitted  in  this  case,  the  railroad 
company  furnishes  other  and  ample  accommodation  —  is  an  unconstitutional 
hindrance  and  obstruction  of  interstate  commerce  and  of  the  dispatch  of  the 
mails  of  the  United  States. 

Illinois  Cent.  R.  Go.  r.  lUinois,  (1896)   163  U.  8.  153. 

(o)  Beqviring  Kotioa  of  Time  of  Traiai'  Arrlvftl  to  Be  Potted.  —  A  statute  requiring 
persons  and  corporations  operating  railroads  to  place  blackboards  in  conspicuous 
places  at  their  stations,  and  write  upon  them  the  fact  whether  or  not  the  trains 
stopping  at  such  station  are  on  time,  and  if  late,  how  much,  is  a  proper  police 
regulation  and  in  no  way  interferes  with  interstate  commerce,  and  is  a  regula- 
tion which  is  in  no  way  sought  to  be  exercised  by  the  United  States,  and,  hence, 
is  within  the  power  of  the  state  to  enact. 

State  V,  Indiana,  etc.,  R.  Co.,  (1892)   133  Ind.  71.     See  also  State  r.  Pennsylvania  Co., 
(1892)  133  Ind.  700. 

(d)  Light!  at  Crossingi  Within  Xnnieipal  limito.  —  A  municipal  ordinance  providing 
for  the  lighting  of  railroad  crossings  in  the  village  is  within  the  legitimate 
exercise  of  its  police  power  and  general  jurisdiction,  for  the  security  and 
comfort  of  persons  and  protection  of  property. 

St.  Bernard  r.  Cleveland,  etc.,  R.  Co.,  (1896)  4  Ohio  Dec.  371. 

(8)  Examining  <md  Licensing  Trainmen,  —  A  state  statute  requires  that 
every  locomotive  engineer  shall  have  a  license.  The  applicant  is  required, 
before  obtaining  his  license,  to  satisfy  a  board  of  commissioners  in  reference 
to  his  knowledge  of  practical  mechanics,  his  skill  in  operating  a  locomotive 
>engine,  and  his  general  competency  as  an  engineer,  and  the  board,  before  issuing 
the  license,  is  required  to  inquire  into  his  character  and  habits,  and  to  with- 
hold the  license  if  he  be  found  to  be  reckless  or  intemperate;  and  a  fee  of 
five  dollars  is  to  be  paid  by  the  applicant  for  the  examination.  Such  a  statute 
is  properly  an  act  of  legislation  within  the  scope  of  the  admitted  power  of  a 
state  to  regulate  the  relative  rights  and  duties  of  persons,  being  an  act  within 
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its  territorial  jurisdiction,  intended  to  operate  so  as  to  secure  for  the  public, 
safety  of  person  and  property,  and  so  far  as  it  affects  transactions  of  conunerce 
among  the  states,  it  does  so  only  indirectly,  incidentally,  and  remotely,  and  not 
so  as  to  burden  or  impede  them;  and  in  the  particulars  in  which  it  touches 
those  transactions  at  all,  it  is  not  in  conflict  with  any  express  enactment  of 
Congress  on  the  subject,  nor  contraiy  to  any  intention  of  Congress  to  be 
presumed  from  its  silence. 

to  the  supreme  authority  of  the  Constitix- 
tion."  See  also  McCall  t?.  California,  (1S90) 
136  U.  S.  104. 


Smith  V.  Alabama,  (1888)  124  U.  S.  480, 
in  which  case  the  court  said:  "Railroads 
are  not  natural  highways  of  trade  and  com- 
merce. They  are  artificial  creations;  they 
are  constructed  within  the  territorial  limits 
of  a  state,  and  by  the  authority  of  its  laws, 
and  ordinarily  by  means  of  corporations  exer- 
cising their  franchises  by  limited  grants  from 
fhe  state.  The  places  where  they  may  be 
located,  and  the  plans  according  to  which 
they  must  be  constructed,  are  prescribed  by 
the  legislation  of  the  state.  Their  operation 
requires  the  use  of  instruments  and  agencies 
attended  with  special  risks  and  dangers,  the 
proper  management  of  which  involves  pe- 
culiar knowledge,  training,  skill,  and  care. 
Ilie  safety  of  the  public  in  person  and  prop- 
erty demands  the  use  of  specific  guards  and 
precautions.  •  •  •  The  rules  prescribed 
for  their  construction  and  for  their  manage- 
ment and  operation,  designed  to  protect  per- 
sons and  property  otherwise  endangered  by 
their  use,  are  strictly  within  the  limits  of  the 
local  law;  they  are  not  per  se  regulations  of 
commerce;  it  is  only  when  they  operate  as 
such  in  the  circumstances  of  their  applica- 
tion, and  conflict  with  the  expressed  or  pre- 
sumed will  of  Congress  exerted  on  the  same 
subject,  that  they  can  be  required  to  give  way 


"  The  rules  prescribed  for  the  construction 
of  railroads,  and  for  their  management  and 
operation,  designed  to  protect  persons  and 
property  otherwise  endangered  by  their  use, 
are  strictly  within  the  scope  of  the  local  law. 
They  are  not,  in  themselves,  regulations  of 
interstate  commerce,  although  they  control, 
in  some  degree,  the  conduct  and  liability  of 
those  engaged  in  such  commerce.  So  long  as 
Congress  has  not  legislated  upon  the  par- 
ticular subject,  they  are  rather  to  be  re- 
garded as  legislation  in  aid  of  such  com- 
merce, and  as  a  rightful  exercise  of  the 
police  power  of  the  state  to  regulate  the 
relative  rights  and  duties  of  all  persons  and 
corporations  within  its  limits.  Such  are  the 
grounds  upon  which  it  has  been  held  to  be 
within  the  power  of  the  state  to  require  the 
engineers  and  other  persons  engaged  in  the 
driving  or  management  of  all  railroad  trains 
passing  through  the  state,  to  submit  to  an 
examination  by  a  local  board  as  to  their 
fitness  for  their  positions."  Chicago,  etc., 
R.  Co.  r.  Solan,  (1898)  169  U.  S.  137. 


Vor  Color-UindiMM. — A  statute  which  provides  that  all  persons  serving  on  rail- 
road lines  within  the  state  in  the  capacity  of  locomotive  engineer,  fireman, 
train  conductor,  brakeman,  or  any  other  position  which  requires  the  use  or 
discrimination  of  form  or  color  signals^  shall  be  examined  periodically  and 
that  the  examinations  and  re-examinations  shall  be  made  at  the  expense  of  the 
railroad  companies,  only  incidentally  affects  interstate  commerce,  and,  until 
displaced  by  an  express  enactment  of  Congress,  it  remains  as  the  law  governing 
carriers  in  the  discharge  of  their  obligations,  whether  engaged  in  purely  internal 
commerce  of  the  state  or  in  commerce  among  the  states. 

state  board  as  to  their  qualifications,  before 
becoming  entitled  to  operate  locomotive 
engines  within  such  state,  and  that  persons 
employed  on  railways  shall  be  subjected  to 
like  examination  with  respect  to  their  power 
of  vision."  Missouri,  etc.,  R.  Co.  t?.  Haber, 
(1898)  169  U.  S.  633. 


Nashville,  etc.,  R.  Co.  v,  Alabama,  (1888) 
128  U.  S.  97. 

"  In  the  absence  of  legislation  by  Congress 
on  the  subject,  a  state  may  prescribe,  as  a 
rule  of  civil  conduct,  that  engineers  on  rail- 
road trains  engaged  in  the  transportation  of 
passengers  and  freight,  including  interstate 
trains,  shall  undergo  an  examination  by  a 


(9)  Heaiiivg  Passenger  Cars,  —  A  statute  is  valid  which  forbids,  under 

penalty,  the  heating  of  passenger  cars  in  that  state  by  stoves  or  furnaces  kept 

inside  the  car  or  suspended  therefrom,  although  such  cars  may  be  employed  in 

interstate  commerce,  in  the  absence  of  national  legislation  covering  the  subject 
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New  York,  etc.,  R.  Go.  v.  New  York,  (1897) 
165  U.  8.  629,  wherein  the  court  said:  "  These 
possible  inconveniences  [conflicting  state  reg- 
ulations] cannot  affect  the  question  of  power 
in  each  state  to  make  such  reasonable  regu- 
lations for  the  safety  of  passengers  on  inter- 
state trains  as  in  its  judgment,  all  things 
considered,  is  appropriate  and  effective.  In- 
conveniences of  this  character  cannot  be 
avoided  so  long  as  each  state  has  plenary 
authority  within  its  territorial  limits  to  pro- 
vide for  the  safety  of  the  public,  according  to 
its  own  views  of  necessity  and  public  policy, 
and  so  long  as  Congress  deems  it  wise  not  to 
establish  regulations  on  the  subject  that 
would  displace  anpr  inconsistent  regulations 
of  the  states  covering  the  same  ground."  See 
also  People  t;.  New  York,  etc.,  R.  Co.,  ( 1890) 
55  Hun  (N.  Y.)  409,  affirmed  (1890)  123 
N.  Y.  635. 


"The  rules  prescribed  for  the  conitruction 
of  railroAdSy  and  for  their  management  and 
operation,  designed  to  protect  persons  and 
property  otherwise  endangered  by  their  use, 
are  strictly  within  the  scope  of  the  local  law 
They  are  not  in  themselves  regulations  of 
interstate  commerce,  although  they  control, 
in  some  degree,  the  conduct  and  the  liability 
of  those  engaged  in  such  commerce.  So  long 
as  Congress  has  not  legislated  upon  the  par- 
ticular subject,  they  are  rather  to  be  re- 
garded as  legislation  in  aid  of  such  commerce, 
and  as  a  rightful  exercise  of  the  police 
power  of  the  state  to  regulate  the  relative 
rights  and  duties  of  all  persons  and  corpora- 
tions within  its  limits.  Such  are  the 
grounds  upon  which  it  has  been  held  to  be 
within  the  power  of  the  state  *  *  *  to 
prescribe  the  mode  of  heating  passenger  cars 
in  such  trains."  Chicago,  etc.,  R.  Co.  v. 
Solan,  (1898)  169  U.  S.  137. 


(10)  Separate  cmd  Equal  Accommodations  for  Different  Races.  — A  state 
statute  which  requires  railroad  companies  operating  roads  within  the  state  to 
furnish  separate  coaches  or  cars  for  the  transfer  or  transportation  of  white  and 
colored  passengers,  is  not  invalid  so  far  as  it  is  applicable  to  passengers  traveling 
between  two  points  in  the  state. 


Chesapeake,  etc.,  R.  Co.  v.  Kentucky, 
(1900)  179  U.  S.  388. 

Confess  has  not  deemed  it  necessary  or 
essential  to  the  welfare  of  the  colored  citi- 
zen to  enact  any  law  forbidding  interstate 
common  carriers,  by  water  or  land,  from 
reffulating  the  business  of  their  vessels  or 
vehicles  in  such  manner  that  the  accommoda- 
tions for  colored  passengers  on  their  re- 
spective conveyances  may  be  distinct  and 
separate  from  those  assigned  to  white  pas- 
sengers, yet  colored  passengers  are  entitled 
to  accommodations  as  suitable  as  those  desig- 
nated for  the  exclusive  use  of  white  passen- 
gers. Green  v.  The  City  of  Bridgeton, 
(1879)  9  Cent.  L.  J.  206,  10  Fed.  Cas.  No. 
5,754. 

A  Kentucky  statute  which  requires  rail- 
roads to  provide  separate  accommodations 
for  white  and  colored  passengers,  and  which 
in  terms  applies  to  all  companies,  corpora- 
tions, or  persons  operating  railroads  by  steam 
or  otherwise  within  the  state,  in  language  so 
broad  and  comprehensive  as  to  embrace  all 
pas^^engerH,  whether  their  passage  commences 
and  ends  in  the  state,  or  commences  in  a  for- 
eign country  or  in  other  states  and  ends 
elsewhere  than  in  that  state,  is  void  as  a 
regulation  of  foreign  and  interstate  com- 
merce. Anderson  v,  Louisville,  etc.,  R.  Co., 
(1894)  62  Fed.  Rep.  48. 

A  Kentucky  statute  requiring  separate 
coaches  or  compartments  for  white  and  col- 
ored passengers  is  valid  as  to  a  passenger 
taking  passage  in  the  state,  and  railroad 
companies,  receiving  passengers  in  the  state, 
are  bound  to  obey  the  law  in  respect  to  this 
matter,  so  long  as  they  remain  within  the 
jurisdiction  of  the  state.  Ohio  Valley  Rail- 
way's Receiver  v.  Lander,    (1898)    104  Ky. 


454,  the  court  saying :  **  If  it  were  con- 
ceded (which  is  not)  that  the  statute  is  in- 
valid as  to  interstate  passengers,  the  proper 
construction  to  be  siven  it  would  then  be 
that  the  legislature  did  not  so  intend  it,  but 
only  intended  it  to  apply  to  transportation 
within  the  state,  and  therefore,  it  should  be 
held  valid  as  to  such  passengers."  See  also 
Chesapeake,  etc.,  R.  Co.  v.  Com.,  (Ky.  1899) 
51  S.  W.  Rep.  160. 

A  Louisiana  statute  entitled  "An  Act  to 
promote  the  comfort  of  passengers  on  their 
trains;  requiring  all  railway  companies  car- 
rying passengers  on  their  trains,  in  this  state, 
to  provide  equal  but  separate  accommoda- 
tions for  the  white  and  colored  races,  by  pro- 
viding separate  coaches  or  compartments  so 
as  to  secure  separate  accommodations;  de- 
fining the  duties  of  the  officers  of  such  rail- 
ways; directing  them  to  assign  passengers 
to  the  coaches  or  compartments  set  aside  for 
the  use  of  the  race  to  which  such  passengers 
belong;  authorizing  them  to  refuse  to  carry 
on  their  trains  such  passengers  as  may  refuse 
to  occupy  the  coaches  or  compartments  to 
which  he  or  she  is  assigned;  to  exonerate 
such  railway  companies  from  any  and  all 
blame  or  damages  that  might  proceed  from 
such  refusal ;  to  prescribe  penalties  for  all 
violations  of  this  Act,"  etc.,  is  valid  only  in 
so  far  as  it  applies  to  domestic  transporta- 
tion of  passengers  or  goods,  and  as  applicable 
to  interstate  passengers  or  carriage,  it  is  n 
regulation  of  interstate  commerce  prohibited 
to  the  state  by  this  clause.  State  v.  Hicks, 
(1892)  44  La.  Ann.  772. 

A  Mississippi  statute  which  provides  that 
all  railroads  carrying  passengers  in  that  state 
shall  provide  equal  but  separate  accommoda- 
tions for  the  white  and  colored  races,  as  set- 
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tied  by  the  Supreme  Court  of  that  state,  af- 
fects only  such  commerce  within  the  state 
and  is,  therefore,  valid.  Louisville,  etc.,  R. 
Co.  17.  Mississippi,  (1890)  133  U.  S.  588, 
affirming  (1889)  66  Miss.  662. 

A  Tennessee  statute  providing,  in  sub- 
stance, that  all  railroads  in  Tennessee,  except 
street  railroads,  shall  furnish  equal  but 
separate  accommodations  for  the  white  and 
colored  races,  either  by  providing  two  or 
more  passenger  cars  for  eacn  passenger  train, 
or  by  dividing  the  passenger  cars  by  a  parti- 
tion, so  as  to  secure  separate  accommoda- 
tions, in  its  application  to  a  passenger  jour- 
neying from  one  state  to  another  upon  an  in- 


terstate railroad  line,  is  clearly  an  invaaioii 
of  the  power  conferred  upon  Congress  by  the 
commerce  clause  of  the  Constitution.     Car- 
rey t?.  Spencer,    (Supm.  Ct.  Spec.  T.  1895) 
36  N.  Y.  Supp.  886. 

Contra.  —  A  Tennessee  statute  ^titled  "An 
Act  to  promote  the  comfort  of  passengers  on 
railroad  trains  by  requiring  separate  aooom- 
modations  for  the  white  and  colored  races/' 
which  provides  for  separate  and  equal  ac- 
commodations,  is  a  reasonable  police  regula- 
tion and  applies  to  both  intrastate  and  in- 
terstate travel,  and  is  not  obnoxious  to  this 
clause.  Smith  v.  State,  (1898)  1(X)  Tenn. 
494. 


To  Be  Given  Eqnal  Sighti  and  PrlTllegM.  —  A  State  Statute  which,  as  construed  by 
the  Supreme  Court  of  the  state,  requires  those  engaged  in  interstate  commerce 
to  give  all  persons  traveling  in  that  state  upon  the  public  conveyances  employed 
in  such  business  equal  rights  and  privileges  in  all  parts  of  the  conveyances, 
without  distinction  or  discrimination  on  account  of  race  or  color,  is  invalid  as 
a  regulation  of  interstate  commerce. 

Hall  V.  De  Cuir,  (1877)  95  U.  S.  487,  reversing  Decuir  v,  Benson,  (1875)  27  La.  Ann.  1. 

(11)  Transportation  of  Live  Stock  —  (a)  Beqniring  Carrien  to  Veed  and  WaUr 
Live  Stock.  —  A  statute  provided  that  "  it  shall  be  the  duty  of  a  common  carrier 
who  conveys  live  stock  of  any  kind,  to  feed  and  water  the  same  during  the 
time  of  conveyance  and  until  the  same  is  delivered  to  the  consignee  or  disposed 
of  as  provided  in  this  title,  unless  otherwise  provided  by  special  contract,  and 
any  carrier  who  shall  fail  to  so  feed  and  water  said  live  stock  sufficiently  shall 
be  liable  to  the  party  injured  for  his  damages,  and  shall  be  liable  also  to  a 
penalty  of  not  less  than  five  nor  more  than  five  hundred  dollars,  to  be  recovered 
by  the  owner  of  such  live  stock  in  any  court  having  jurisdiction  in  any  county 
where  the  wrong  is  done  or  where  the  common  carrier  resides/'  It  was  held, 
in  an  interstate  shipment,  that  where  the  acts  complained  of  occurred  within 
the  state,  the  statute  should  be  enforced,  and  as  a  police  regulation  within  the 
power  of  the  state  legislature,  was  not  in  conflict  with  the  Act  of  Congress  pro- 
viding that  "  no  railroad  company  whose  road  forms  any  part  of  a  line  of 
road  over  which  cattle,  sheep,  swine,  or  other  animals  are  conveyed  from  one 
state  to  another  *  *  *  shall  confine  the  same  in  cars  *  *  *  for  a  longer 
period  than  twenty-eight  consecutive  hours,  without  unloading  the  same  for 
rest,  water,  and  feeding,  for  a  period  of  at  least  five  consecutive  hours,  unless 
prevented  from  so  unloading  by  storm  or  other  accidental  cause." 
Gulf,  etc.,  R.  Co.  V.  Gray,  (Tex.  Civ.  App.  1894)  24  S.  W.  Rep.  837. 

(b)  Bequiring    Bailroadi    to    Furnish    Donbla-deokad   Can  for   the   Shlpmont    of    Shitp.  — 

A  statute  providing  that  "all  railroad  companies,  private  companies,  or  indi- 
viduals, owning  or  operating  a  railroad  or  railroads  in  the  state  of  Missouri, 
are  required  to  furnish  a  sufficient  number  of  double-decked  cars  for  the  ship- 
ment of  sheep  to  supply  the  demand  for  such  cars  on  their  respective  lines,  and  to 
allow  shippers  to  load  both  decks  in  said  cars  with  sheep  to  the  aggregate  extent 
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of  twenty  thousand  (20,000)  pounds,  which  cars,  so  loaded,  shall  be  received 
and  transported  by  such  railroad  companies,  or  private  companies  or  individuals, 
as  one  carload  of  stock,  and  it  shall  not  be  lawful  fpr  said  railroad  companies, 
private  companies,  or  individuals  to  charge  or  receive  for  the  transportation 
of  a  double-decked  car  of  sheep  more  than  the  legal  rate  of  freight  allowed  for 
the  shipment  of  stock,"  cannot  be  held  to  apply  to  interstate  shipments,  else 
it  would  be  an  effective  regulation  of  commerce  and  in  violation  of  this  clause. 

Stanley  v.  Wabash,  etc.,  R.  Co.,  (1890)  100  Mo.  438. 

(o)  ProUbitiiig  Ovtrloadlng  Can  with  Cattle.  —  A  statute  declaring  that  ^^  no  rail- 
road company  in  the  carrying  or  transportation  of  animals  shall  overload  the 
cars,"  is  valid  in  the  case  of  an  interstate  shipment,  in  the  absence  of  congres- 
sional legislation. 

Crawford  v.  Southern  R.  Co.,  (1899)  56  S.  Car.  136. 

(12)  lAaibilUy  for  Acts  of  Nonfeasance  or  of  Misfeasaaice.  —  "  It  is  in  the 
law  of  the  state  that  provisions  are  to  be  found  concerning  the  rights  and 
duties  of  common  carriers  of  persons  or  of  goods,  and  the  measures  by  which 
injuries  resulting  from  their  failure  to  perform  their  obligations  may  be  pre- 
vented or  redressed.  Persons  traveling  on  interstate  trains  are  as  much  entitled, 
while  within  a  state,  to  the  protection  of  that  state,  as  those  who  travel  on 
domestic  trains." 


Chicago,  etc.,  R.  Co.  v.  Solan,   (1898)   169 
U.  S.  137,  affirming  (1895)  95  Iowa  260. 

A  carrier  exercising  his  calling  within  a 
particular  state,  although  engaged  in  the 
business  of  interstate  commerce,  is  answer- 
able according  to  the  laws  of  the  state  for 
acts  of  nonfeasance  or  misfeasance  com-' 
mitted  within  its  limits.  If  he  fail  to  deliver 
goods  to  the  proper  consignee  at  the  right 
time  or  place,  he  is  liable  in  an  action  for 


damages  under  the  laws  of  the  state  in  its 
courts;  or  if  by  negligence  in  transporta- 
tion he  inflicts  injury  upon  the  person  of  a 
passenger  brought  from  another  state,  a  right 
of  action  for  the  consequent  damages  is  given 
by  the  local  law.  In  neither  case  would  it  be 
a  defense  that  the  law  giving  the  right  to  re- 
dress was  void  as  being  an  unconstitutional 
regulation  of  commerce  by  the  state.  Smith 
t\  Alabama,  (1888)  124  U.  S.  476. 


(13)  Making  Railroads  Liable  for  Comrmmicating  Fires.  —  A  statute  pro- 
viding that  "  every  railroad  corporation  shall  be  responsible  in  damages  to  any 
person  or  corporation  whose  buildings  or  other  property  may  be  injured  by  fire 
communicated  by  its  locomotive  engines,  or  originating  within  the  limits  of  the 
right  of  way  of  said  road,  in  consequence  of  the  act  of  any  of  its  authorized 
agents  or  employees,  except  in  any  case  where  property  shall  have  been  placed 
on  the  right  (of  way)  of  such  corporation  unlawfully  or  without  its  consent ; 
and  it  shall  have  an  insurable  interest  in  the  property  upon  its  route  for  which 
it  may  so  be  held  responsible,  and  may  procure  insurance  thereon  in  its  own 
behalf,"  does  not  interfere  with  the  power  of  Congress  to  regulate  commerce 
among  the  states. 

McCandless  v,  Richmond,  etc.,  R.  Co.,  their  locomotives,  imposes  no  restrictions  or 
(1892)  38  S.  Car.  105.  regulations     upon     commerce    between     the 

states  within  the  meaning  of  the  Constitu- 

A  New  Hampshire  statute  making  railroads  tion.  Smith  v,  Boston,  etc.,  R.  Ck).,  (1884) 
liable  for  damages  occasioned  by  fire  from       63  N.  H.  25. 
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(14)  AbrogtUing  Commonrlaw  Right  of  Action,  —  A  statute,  so  far  as  it 
abrogates  the  common-law  right  of  action  for  wrongful  exclusion  from  railroad 
cars  on  roads  running  between  two  or  more  states,  is  unconstitutional,  because 
it  is  a  regulation  of  conmierce  between  the  states,  which  the  legislature  has  no 
right  to  make,  the  exclusive  right  to  make  it  being  by  the  Constitution  of  the 
United  States  in  Congress. 

Brown  v,  Memphis,  etc.,  R.  Co.,  (1880)  5  Fed.  Rep.  601. 

(16)  Employers'  Liability,  —  A  statute  entitled  "  An  Act  for  the  pro- 
tection and  relief  of  railroad  employees ;  forbidding  certain  rules,  regulations, 
contracts,  and  agreements,  and  declaring  them  unlawful;  declaring  it  unlawful 
to  use  cars  or  locomotives  which  are  defective,  or  defective  machinery  or  attach- 
ments thereto  belonging,  and  declaring  such  corporation  liable,  in  certain  cases, 
for  injuries  received  by  its  servants  and  employees  on  account  of  the  careless- 
ness or  negligence  of  a  fellow-servant  or  employee,"  is  equally  applicable  to 
railroad  corporations  doing  business  in  the  state  and  engaged  in  commerce  among 
the  states,  although  the  statute,  in  its  operation,  may  affect  in  some  degree  a 
subject  over  which  Congress  can  exert  full  power.  The  states  may  do  many 
things  affecting  commerce  with  foreign  nations  and  among  the  several  states 
until  Congress  covers  the  subject  by  national  legislation. 

Peirce  v.  Van  Dusen,  (C.  C.  A.  1897)   78  Fed.  Rep.  695. 

(16)  Duty  to  Supply  Coo's  on  Application.  —  A  state  statute  making  it 
the  duty  of  a  railroad  company  to  supply  cars  required  upon  due  application 
and  imposing  a  penalty  for  failure  to  furnish  them,  is  not  invalid  as  a  regulation 
of  interstate  commerce. 

Houston,  etc.,  R.  Co.  v.  Mayes,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  63. 

(17)  Refusal  to  Receive  Freight  for  Transportation.  —  A  state  statute 
imposing  a  penalty  for  refusal  by  a  railroad  company  to  receive  for  transporta- 
tion freight  tendered,  is  valid  as  applied  to  a  carload  of  lumber  properly  loaded 
and  safely  secured  for  transportation. 

Currie  v.  Raleigh,  etc.,  Air  Line  R.  Co.,   (1904)    135  N.  Car.  536. 

(18)  Failure  to  Ship  Freight  Within  Prescribed  Time.  —  A  statute  im- 
posing a  penalty  upon  railroads  for  failure  to  ship  freight  within  five  days,  is 
operative  upon  freights  to  be  shipped  to  points  outside  of  the  state  as  well  as 
those  to  be  delivered  within  its  territory,  and  is  not  in  conflict  with  this  clause. 

Bagg  V.  Wilmington,  etc.,  R.  Co.,   (1891)  acted,  or  has  not  the  authority  to  afford  so 

109   N.   Car.   279,   wherein   the  court   said:  complete  a  remedy  for  the  evil  as  the  state 

"  Where,  therefore,  the  state  legislature,  with-  legislature,  there  can  be  no  question  about 

out    discrimination,    passes    a     law    which  the  validity  of  such 'legislation  or  the  duty 

operates  uniformly  in  aid  of  domestic  and  of  the  state  courts  to  enforce  it." 
interstate  trade  alike,  and  Congress  has  not 

(19)  Pan/ment  of,  or  Refusal  to  Pay,  Claim  Within  a  Certain  Time. — 

A  statute  providing  that  all  common  carriers  doing  business  in  the  state  shall 

be  required  to  pay  for,  or  refuse  to  pay  for,  all  loss,  breakage,  or  damage 
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from  breakage,  damage  or  loss  of  articles  shipped  over  its  lines,  within  sixty 
days  from  the  time  a  claim  for  the  articles  so  lost,  broken,  or  damaged  shall  be 
made,  and  imposing  a  penalty  for  failure  so  to  do,  applies  to  interstate  ship- 
ments of  freight  by  common  carriers,  and  is  valid,  there  being  no  Act  of 
Congress  upon  that  subject. 

Porter  v.  Charleston,  etc.,  R.  Co.,  (1902)  63  8.  Gar.  170. 

(20)  Connecting  Ca/rriera  —  (a)  TadUttea  for  Tranafer  of  Can  and  Traflo.  — 
Compelling  two  railroad  companies  to  provide  at  a  place  of  intersection  of  their 
two  roads,  ample  facilities  by  track  connections  for  transferring  any  and  all 
cars  used  in  the  regular  business  of  the  respective  lines  of  road  from  the  lines 
or  tracks  of  one  of  said  companies  to  those  of  the  other,  and  to  provide  at  such 
place  of  intersection  equal  and  reasonable  facilities  for  the  interchange  of  cars 
and  traffic  between  their  respective  lines,  and  for  the  receiving,  forwarding, 
and  delivering  of  property  and  cars  to  and  from  their  respective  lines,  would 
plainly  afford  facilities  to  interstate, commerce,  if  there  were  any,  and  would 
in  no  wise  regulate  such  commerce  within  the  meaning  of  the  Constitution. 


Wisconsin,  etc.,  R.  Co.  v.  Jacobson,  (1900) 
179  U.  S.  295,  affirming  (1898)  71  Minn. 
519. 

A  HitiiigAn  statute  requiring  railroad  cor- 
porations of  the  state  to  draw  cars  of  other 
corporations,  and  construed  by  the  Supreme 
Court  of  the  state  as  relieving  such  roads 
from  further  obligation  with  respect  to  the 
running  condition  of  such  cars  than  to  pro- 
vide competent  inspectors  to  see  that  they 
are  in  order,  does  not  conflict  with  this  clause, 
but  is  a  police  regulation  within  the  power  of 
the  state  to  enact,  since  nothing  is  better 
settled  than  that  the  state  legislatures  mav 
lawfully  regulate  commerce  passing  througn 
their  territory  when  such  reg^ulations  do  not 


conflict  with  any  congressional  action.  Rae 
r.  Grand  Trunk  R.  Co.,  (1882)  14  Fed.  Rep. 
403. 

An  Iowa  statute  requiring  railway  com- 
panies connecting  with  the  Union  Pacific 
Railway  to  transfer  their  freight,  passengers, 
and  express  matter  at  Council  Bluffs,  was 
held  to  be  invalid,  as  conflicting  with  Acta 
of  Congress  of  July  1,  1862,  authorizing  rail- 
way companies  to  connect  their  roads  with 
the  Union  Pacific  Railway  or  any  of  its 
branches,  and  of  June  15,  1866,  regulating 
the  connection  of  interstate  railways.  Coun- 
cil Bluffs  t7.  Kansas  City,  etc.,  R.  Co.,  (1876) 
45  Iowa  338. 


(b)  Begnlations  to  Determine  Liability  as  Between  Two  or  XoreGarrien.  —  The  imposition 
upon  the  initial  or  any  connecting  carrier,  of  the  duty  of  tracing  the  freight 
and  informing  the  shipper,  in  writing,  when,  where,  how,  and  by  which  carrier 
the  freight  was  lost,  damaged,  or  destroyed,  and  of  giving  the  names  of  the 
parties  and  their  official  position,  if  any,  by  whom  the  truth  of  the  facts  set 
out  in  the  information  can  be  established,  is,  when  applied  to  interstate  com- 
merce, a  violation  of  the  commerce  clause. 


Central  of  Georgia  R.  Co.  v.  Murphey, 
(1905)  196  U.  S.  202,  reversing  (1903)  116 
Ga.  863. 

A  Georgia  statute  providing  that  "  when 
there  are  several  connecting  railroads  under 
different  companies,  and  the  goods  are  in- 
tended to  be  transported  over  more  than  one 
railroad,  each  company  shall  be  responsible 
only  to  its  own  terminus  and  until  delivery 
to  the  connecting  road;  the  last  company 
which  has  received  the  goods  as  *  in  pood 
order '  shall  be  responsible  to  tlie  consignee 
for  any  damage,  open  or  concealed,  done  to 
the  goods,  and  such  companies  shall  settle 
among  themselves  the  question  of  ultimate 


m 


liability,"  is  not  such  a  regulation  of  com- 
merce as  to  be  void  under  this  clause.  It 
imposes  no  burden  on  the  carrier;  it  does  not 
require  the  carrier  to  accept  goods  upon 
specific  terms;  it  contains  no  restrictions 
upon  the  parties  to  contract,  and  it  makes  no 
alteration  of  the  rule  of  liability  of  railroad 
companies  as  common  carriers,  but  affords  an 
additional  remedy  through  the  medium  of  a 
rule  of  evidence  prescribing  the  probative 
value  of  a  voluntary  admission.  Kavanaugh 
r.  Southern  R.  Co.,  (1904)  120  Ga.  62. 

A  Georgia  statute  which  provides,  "  When 
any  freight  that  has  been  shipped,  to  be 
conveyed  bjr  two  or  more  common  carriers 
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to  its  deetination,  where,  under  the  contract 
of  shipment  or  by  law,  the  responsibility  of 
each  or  either  shall  cease  upon  delivery  to 
the  next  '  in  good  order/  has  been  lost,  dam- 
aged, or  destroyed,  it  shall  be  the  duty  of  the 
initial  or  any  connecting  carrier,  upon  ap- 
plication by  the  shipper,  consignee,  or  their 
assigns,  within  thirty  days  after  applica- 
tion, to  trace  said  freight  and  inform  said 
applicant,  in  writing,  when,  where,  how,  and 
by  which  carrier  said  freight  was  lost,  dam- 
aged, or  destroyed,  and  the  names  of  the 
parties  and  their  official  position,  if  any,  by 
whom  the  truth  of  the  facts  set  out  in  said 
information  can  be  established;  if  the  car- 
rier to  which  application  is  made  shall  fail 
to  trace  said  freight  and  give  said  informa- 
tion, in  writing,  within  the  time  prescribed, 
then  said  carrier  shall  be  liable  for  the 
value  of  the  freight  lost,  damaged,  or  de- 
stroyed, in  the  same  manner  and  to  the  same 
extent  as  if  said  loss,  damage,  or  destruction 
occurred  on  its  line«"  while  it  might  in  some 
remote  degree  bear  upon  the  matter  of  inter- 
state commerce,  does  not  encroach  upon  the 
right  of  Congress  to  control.  Central  of 
Georgia  R.  Co.  t;.  Murphey,  (1902)  116  Ga. 
863. 


A  Virginia  statute  providing  that  "when 
a  common  carrier  accepts  for  transportation 
anything  directed  to  a  point  of  destination 
beyond  the  terminus  of  his  own  line  or  route, 
he  shall  be  deemed  thereby  to  assume  an 
obligation  for  its  safe  carriage  to  such  point 
of  destination,  unless,  at  the  time  of  such 
acceptance,  such  carrier  be  released  or  ex- 
empted from  such  liability  by  contract  in  writ- 
ing signed  by  the  owner  or  his  agent ;  and,  al- 
though there  be  such  contract  in  writing,  if 
such  thing  be  lost  or  injured,  such  common 
carrier  shall  himself  be  liable  therefor,  unless, 
within  a  reasonable  time  after  demand  made, 
he  shall  give  satisfactory  proof  to  the  con- 
signor that  the  loss  or  injury  did  not  occur 
while  the  thing  was  in  his  charge,"  does  not 
attempt  to  substantially  regulate  or  control 
contracts  as  to  interstate  shipments,  but 
simply  establishes  a  rule  of  evidence  ordain- 
ing the  character  of  proof  by  which  the  car- 
rier may  show  that,  although  he  receives 
goods  for  transportation  beyond  his  own 
lines,  nevertheless,  by  agreement,  his  lia- 
bility is  limited  to  his  own  lines.  Richmond, 
etd.,  R.  Co.  t?.  R.  A.  Patterson  Tobacco  Co., 
(1898)  169  U.  S.  312,  affirming  (1896)  92 
Va.  670. 


(21)  Switching  and  Terminal  Facilities  —  (a)  in  General. —  Interstate  freight 
retains  its  character  as  such  until  the  actual  delivery  to  the  consignee  takes 
place,  and  an  order  of  a  state  railroad  commission  regulating  the  transfer  and 
switching  of  cars  upon  the  private  sidings  or  spur  tracks  of  private  shippers  is 
void. 


Southern  R.  Co.  v.  Greensboro  Ice,  etc., 
Co.,   (1904)    134  Fed.  Rep.  82. 

A  regulation  made  by  a  state  board  of  rail- 
road coriimissioners,  requiring  a  terminal 
company  organized  under  the  laws  of  the 
state,  and  operating  a  common  passenger  ter- 
minal station  wholly  within  the  state  for  the 
purpose  of  furnishing  terminal  facilities  to 
railroad  common  carriers  entering  therein,  to 


admit  a  railroad  company  operating  a  rail- 
road from  a  point  in  the  state  to  a  point  in 
another  state  to  the  privileges  and  benefits 
of  its  said  passenger  station  or  terminal,  and 
fixing  just  and  reasonable  rates  for  the  uses 
and  privileges  of  such  terminal  to  be  paid 
by  such  railroad  company,  is  not  an  uncon- 
stitutional interference  with  interstate  com- 
merce. State  V,  Jacksonville  Terminal  Co., 
(1899)  41  Fla.  377. 


A  State  and  a  Knnioipal  Corporation  Gave  to  a  Bailroad  Oompanj  PermiisioA  to  lay  down 
tracks  along  certain  streets,  or  to  use  those  already  laid  down,  upon  the  con- 
dition that  such  tracks  should  be  public  and  open  to  the  use  of  the  citizens  of 
the  city,  and,  through  the  agency  of  the  state  board  of  railway  commissioners, 
sought  to  fix  the  rate  to  be  charged  for  the  switching  required  to  be  done  by 
the  grantee.  It  cannot  be  said  that  the  conditions  attached  to  the  permission 
to  use  the  tracks  or  the  action  of  the  commissioners  affect  or  regulate  interstate 
commerce. 

Iowa  V,  Chicago,  etc.,  R.  Co.,  (1887)  33  Fed.  Rep.  395. 

(b)  Bignlatlng  Swltobing  Ohargat.  —  The  order  of  a  state  railroad  commission 
regulating  the  rates  to  be  charged  for  switching  is  not  an  interference  with 
interstate  commerce.  The  charge  for  switching  is  not  a  part  of  the  through 
rate  fixed  and  determined  beforehand,  and  has  no  reference  to  interstate  ship- 
ments.    Even  if  it  be  conceded  that  this  carrying  of  freight  over  the  switches 
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IB  an  act  of  interstate  commerce,  it  does  not  necessarily  follow  that  the  order 
of  the  commission  affecting  this  traffic  is  in  violation  of  the  Constitution  of  the 
United  States.  It  is  not  every  Act  that  affects  such  commerce  that  amounts 
to  a  regulation  of  it;  and  this  order  fixing  the  price  per  car  for  service  rendered, 
and  to  which  the  order  applies,  is  not  related  to  the  contract  for  carrying  the 
freight  outside  the  limits  of  the  state  of  Minnesota,  and  is  not  a  part  of  it 

Chicago,  etc.,  R.  Ck>.  v.  Becker,  (1887)  32  garding  terminal  facilities  and  switching 
Fed.  Rep.  854.  charges,    an    action    cannot    be    maintained 

under  a  state  statute  relating  to  the  same 

When  an  Act  of  Congress  exists  prescrib-  subject.  Fielder  v.  Missouri,  etc.,  R.  Co., 
ing  penalties  for  making  discriminations  re-       (Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  362. 

(22)  Leases.  —  A  statute  providing  that  "every  person  operating  or 
that  may  hereafter  operate  a  railroad  in  this  state  under  a  contract  or  lease 
shall  have  the  same  recorded  in  the  office  of  the  secretary  of  state  and  in  the 
county  clerk's  office  of  every  county  in  which  said  road  or  any  part  thereof 
lies,  within  thirty  days  after  the  contract  or  lease  is  executed,  or,  if  heretofore 
made,  within  thirty  days  after  this  law  goes  into  effect,"  is  not  void  as  inter- 
fering with  interstate  commerce.  The  manifest  purpose  of  the  statute  is  to 
ascertain  and  identify,  the  company  having  legal  possession  and  control  of  each 
particular  line  of  railroad  within  the  state,  in  order,  first,  that  taxes  and  public 
dues  may  be  more  readily  and  certainly  collected,  and  obedience  to  law  more 
effectually  enforced;  second,  that  persons  having  business  intercourse  with 
common  carriers  may  know  with  whom  to  deal,  or  if  wronged  or  injured,  may 
know  against  whom  to  seek  remedy. 

Com.  V.  Chesapeake,  etc,  R.  Co.,  (1897)  101  Ky.  161. 

A  Vortign  Corporatioii  is  subject  to  the  police  regulations  of  the  state,  so  far  as 
concerns  any  leased  line  within  the  state. 

Von  Steuben  i;.  Central  R.  Co.,  (1895)  4  Pa.  Dist  153. 

(23)  Sunday  Lcms.  —  A  statute  which  declares  that  the  transportation  of 
freight  shall  be  suspended  on  the  Sabbath  day,  although  in  a  limited  degree 
affecting  interstate  commerce,  is  not  for  that  reason  a  needless  intrusion  upon 
the  domain  of  federal  jurisdiction  nor  strictly  a  regulation  of  interstate  com- 
merce, but,  considered  in  its  own  nature,  is  an  ordinary  police  regulation 
designed  to  secure  the  well-being  and  to  promote  the  general  welfare  of  the 
people  within  the  state  by  which  it  was  established,  and,  therefore,  not  invalid 
by  force  alone  of  the  Constitution  of  the  United  States. 


Hennington  v,  Georgia,   (1896)    163  U.  S. 
318,  affinning  (1892)  90  Ga.  396. 

So  far  as  state  Sunday  laws  attempt  to 
restrain  the  transportation  of  merchandise 
consigned  beyond  the  state  on  one  side  to  be 
delivered  beyond  the  state  on  the  other  side, 
they  are  unconstitutional  and  void.  A  dif- 
ferent rule  prevails,  however,  where  the  state 
is  the  initial  and  terminal  point.  Dinsmore 
r.  New  York  Board  of  Police,  (N.  Y.  Super. 
Ct.  Spec.  T.  1882)  12  Abb.  N.  Cas.  (N.  Y.) 
445.     See  also  Adams  Express  Co,  v.  Board 
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of  Police,  (N.  Y.  Super.  Ct.  Spec.  T.  1883) 
65  How.  Pr.  (N.  Y.)  72,  which  is  a  report  of 
the  same  or  a  similar  case  decided  by  the 
same  judge,  in  which  the  court  said '/  "A 
different  rule  prevails,  however,  where  the 
state  is  the  initial  or  terminal  point." 

A  North  Carolina  statute  declaring  the 
running  of  freight  trains  after  nine  o'clock 
on  Sunday  morning  to  be  a  misdemeanor,  is 
not  unconstitutional.  Although  it  affects  in- 
terstate commerce  to  some  extent,  there  is 
nothing  in  its  provisions  which  suggests  a  pur- 
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pose  on  the  part  of  the  legislature  to  inter- 
fere with  such  traffic,  or  indicative  of  any 
other  intent  than  to  prescribe  in  the  honest 
exercise  of  the  police  power  a  rule  of  civil 
conduct  for  persons  within  her  territorial 
jurisdiction.  Such  a  law  is  valid  and  must 
be  obeyed  unless  and  until  Congress  shall 
have  passed  some  statute  which  supersedes 
that  act  by  prescribing  regulations  for  the 
running  of  trains  on  the  Sabbath  on  all  rail- 
way lines  engaged  in  interstate  commerce. 
State  V,  Southern  R.  Ck).,  (1896)  119  N.  Car. 
814. 

A  Virginia  statute  providing  that  "no 
railroad  company,  receiver,  or  trustee  con- 
trolling or  operating  a  railroad  shall,  by  any 
agent  or  employee,  load  or  unload,  run  or 
transport  upon  such  road  on  a  Sunday,  any 
car,  train  of  cars,  or  locomotive^  nor  permit 
the  same  to  be  done  by  any  such  agent  or 
employee,  except  where  such  cars,  trains^  or 
locomotives  are  used  exclusively  for  the  re- 
lief of  wrecked  trains,  or  trains  so  disabled 
as  to  obstruct  the  main  track  of  the  railroad ; 
or  for  the  transportation  of  United  States 
mail;  or  for  the  transportation  of  passengers 


and  their  baggage;  or  for  the  transportation 
of  live  stock;  or  for  the  transportation  of 
articles  of  such  perishable  nature  as  would 
be  necessarily  impaired  in  value  by  one  day's 
delay  in  their  passage:  Provided,  however, 
that  should  it  be  necessary  to  transport  live 
stock  or  perishable  articles  on  a  Sunday  to 
an  extent  not  sufficient  to  make  a  whole  train 
load,  such  train  load  may  be  made  up  with 
cars  loaded  with  ordinary  freight/'  is  not  in 
conflict  with  the  commerce  clause  of  the  Con- 
stitution. Norfolk,  etc.,  R.  Co.  v.  Com., 
(1896)  93  Va.  749,  overruling  (1892)  88 
Va.  96. 

A  West  Virginia  statute,  in  so  far  as  it 
interferes  with  the  transportation  of  mer- 
chandise by  a  railroad  company  from  the 
state  of  West  Virginia  into  another  state  on 
a  Sabbath  day,  when  it  is  shown  that  such 
transportation  is  neither  a  work  of  necessity 
nor  charity,  but  is  simply  a  following  of  its 
regular  business  on  the  Sabbath  as  on  other 
days,  does  not  conflict  with  this  clause. 
State  V.  Baltimore,  etc.,  R.  Co.,  (1884)  24 
W.  Va.  787. 


(24)  AttachmevU  and  Oa/mishment — Levying  Attaehment  rroeesi  aa  Xatarttato 
Traffic. —  Service  of  state  attachment  process  on  a  freight  car  owned  by  a  foreign 
corporation,  which  at  the  time  of  service  of  process  is  loaded  with  freight  from 
another  state  and  to  be  returned  loaded  to  that  state,  is  an  interference  with 
commerce. 

Wall  V.  Norfolk,  etc.,  R.  Co.,  (1903)  52  W.  Va.  486. 

Oamishment  of  Oommon  Carrier.  —  A  state  statute  which  authorizes  the  garnishment 
of  a  railroad  company  does  not  infringe  upon  the  right  of  Congress  to  regulate 
commerce  between  the  states. 

Landa  v.  Hoick,  (1895)  129  Mo.  663. 

g.  Teleosaph  and  Telbphonb  Companies  —  (1)  Tra/nrniissian  and  Delivery 

qfjfeenages —  (a)  Penalty  for  Vailnre  to  Transmit  and  DeUvor  Kessagat.  —  A  Statute  provid- 
ing for  the  recovery  of  a  penalty  on  failure  of  a  telegraph  company,  with  a  line 
of  wires  wholly  or  partly  in  the  state,  to  diligently  transmit  and  deliver  mes- 
sages is  a  valid  exercise  of  the  power  of  the  state  in  relation  to  messages  by 
telegraph  from  points  outside  and  directed  to  some  point  within  the  state. 


Western  Union  Tel.  Co.  t;.  James,  (1896) 
162  U.  S.  650,  affirming  (1892)  90  Ga.  254. 
In  distinguish inff  this  case  from  the  case  of 
Western  Union  Tel.  Co.  v,  Pendleton,  (1887) 
122  U.  S.  359,  noted  below,  the  court  said: 
*'  In  that  case  the  action  was  brought  by 
Pendleton  to  recover  of  the  telegraph  com- 
pany the  penalty  of  $100,  prescribed  by  stat- 
ute for  failing  to  deliver  at  Ottumwa,  in  the 
state  of  Iowa,  a  message  received  by  the  com- 
pany in  Indiana  for  transmission  to  that 
place.  The  action  was  brought  in  the  state 
of  Indiana,  and  it  was  held  that  it  was  an 
attempt  on  the  part  of  that  state  to  enforce 
its  own  statute  outside  and  beyond  the  ter- 


ritorial limits  of  the  state.  •  •  •  xhe 
statute  in  question  is  of  a  nature  that  is  in 
aid  of  the  performance  of  a  duty  of  the 
company  that  would  exist  in  the  absence  of 
any  such  statute,  and  it  is  in  nowise  ob- 
structive of  its  duty  as  a  telegraph  company. 
It  imposes  a  penaltv  for  the  purpose  of  en- 
forcing this  general  duty  of  the  company. 
The  direction  that  the  delivery  of  the  mes- 
sage shall  be  made  with  impartiality  and  in 
good  faith  and  with  due  diligence  is  not  an 
addition  to  the  duty  which  it  would  owe  in 
the  absence  of  such  a  statute.  Can  it  be  said 
that  the  imposition  of  a  penalty  for  the 
violation  of  a  duty  which  the  company  owad 
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by  the  general  law  of  the  land  ii  a  regulation 
of  or  an  obstruction  to  interstate  commeroe 
within  the  meaning  of  that  clause  of  the 
Federal  Constitution  under  discussion?  We 
think  not.  No  tax  is  laid  upon  any  inter- 
state message,  nor  is  there  any  regulation 
of  a  nature  calculated  to  at  all  embarrass, 
obstruct,  or  impede  the  company  in  the  full  and 
fair  performance  of  its  duty  as  an  inter- 
state sender  of  messages/' 


19 


There  can  be  a  lawful  recovery  of  a  stat- 
utory penalty  from  a  telegraph  company  for 
negligence  in  delivering  a  message  at  one  of 
its  offices  in  the  state,  although  the  message 
came  from  an  office  in  another  state,  notwith- 
standing this  clause  of  the  Constitution. 
Western  Union  Tel.  Co.  v.  Lark,  (1895)  96 
Ga.  806. 

There  i9  nothing  in  this  clause  of  the 
Constitution  prohibiting  a  state  from  enact- 
ing a  law  subjecting  telegraph  companies  to 
penalties  for  acts  of  negligence  occurring  en- 
tirely within  the  limits  of  the  state,  although 
such  acts  may  be  committed  in  dealing  with 
messages  which  are  to  be  transmitted  to 
towns  in  other  states.  Western  Union  Tel. 
Co.  17.  Howell,  (1894)  95  Ga.  194.  See  also 
Western  Union  Tel.  Ckv  i;.  Mellon,  (1898)  100 
Tenn.  429. 

The  right  to  the  penalty  given  by  statute 
for  tiie  failure  to  transmit  a  tel^^aphic  mes- 
sage is  not  defeated  by  the  fact  that  the  act 
of  negligence  which  constituted  the  breach  of 
duty  occurred  beyond  the  limits  of  the  state. 


Western  Union  Tel.  Co.  v.  Meredith,  (1883) 
95  Ind.  93. 

A  Missouri  statute  making  it  the  duty  of 
every  telegraph  company  "  to  provide  suffi- 
cient facilities  at  all  its  offices  for  the  dis- 
patch of  the  business  of  the  public,  to  re- 
ceive dispatches  from  and  for  other  telephone 
or  telegraph  lines  and  from  or  for  any  in- 
dividual, and  on  payment  or  tender  of  their 
usual  charges  for  transmitting  dispatches  as 
established  by  the  rules  and  regulations  of 
such  telephone  or  telegraph  line  to  transmit 
the  same  promptly  and  with  impartiality  and 
good  faith  under  a  penalty,"  is  not  a  viola- 
tion of  this  clause,  as  the  force  of  the  statute 
is  wholly  spent  within  the  territorial  limits 
of  the  state.  (>>nnell  v.  Western  Union  Tel. 
Co.,    (1891)    108  Mo.  462. 

A  Virginia  statute  providing  that  any  tele- 
graph company  doing  business  in  this  state, 
which  fails  to  transmit  a  dispatch  as  pro- 
vided for  in  that  section  shall  forfeit  one 
hundred  dollars  to  the  person  sending  or 
wishing  to  send  such  dispatch,  and  a  like  for- 
feiture where,  after  the  arrival  of  the  dis- 
patch at  the  point  to  which  it  was  to  be 
transmitted,  the  company  fails  to  deliver  it 
promptly  to  the  person  to  whom  it  is  ad- 
dressed, where  the  regulations  of  the  company 
require  such  delivery,  is  not  repugnant  U> 
this  clause.  Western  Union  Tel.  Co.  r. 
Powell,  (1897)  94  Va.  268.  See  also  Western 
Union  Tel.  Co.  v,  Tyler,  (1893)  90  Va.  297; 
Western  Union  Tel.  Co.  v.  Bright,  (1894)  90 
Va.  778. 


A  8UU  SUtuU  Whidh  Bequires  Tolograms  to  Be  Delivered  by  messenger  to  the  persons 
to  whom  they  are  addressed,  if  they  reside  within  one  mile  of  the  telegraph 
station  or  within  the  city  or  town  within  which  such  station  is,  and  which 
applies  when  the  delivery  is  to  be  made  in  another  state,  is  invalid  as  a 
regulation  of  interstate  commerce. 

Western  Union  Tel.  Co.  v,  Pendleton,  (1887)  122  U.  S.  359. 

(b)  PreMribiBg  Order  of  Traaimiiiion  of  Xestagei.  —  A  state  statute  which  provides 
that  telegraphic  communication  for  or  from  officers  of  justice  shall  take  pre- 
cedence, and  that  arrangements  may  be  made  with  publishers  of  newspapers  for 
the  transmission  of  intelligence  of  general  and  public  interest  out  of  its  order, 
but  that  all  other  messages  shall  be  transmitted  in  the  order  in  which  they  are 
received,  is  invalid  as  a  regulation  of  commerce  within  the  states. 

Western  Union  Tel.  Co.  v,  Pendleton, 
(1887)  122  U.  S.  358. 

An  Oklahoma  territorial  statute  providing 
that  "  a  carrier  of  messages  hy  telegraph 
must,  if  it  is  practicable,  transmit  every 
such  message  immediately  upon  its  receipt, 
but  if  this  is  not  practicable,  and  several 
messages  accumulate  upon  his  hands,  he  must 
transmit  them  in  the  following  order:  1. 
Messages  from  public  agents  of  the  United 
States  or  of  this  territory  on  public  business ; 
2,  Messages  intended  in  good  faith  for  im- 
mediate publication  in  newspapers  and  not 
for  any  secret  use;    3,  Messages  giving  in- 


formation relating  to  sickness  or  death  of 
any  person;  4,  Other  messages  in  the  order 
in  which  they  were  received,"  does  not  "at- 
tempt to  regulate  or  interfere  with  the  de- 
liver5^  of  messages  sent  to  another  state,  but 
simply  prescribes  the  order  of  transmission 
and  compels  the  acceptance  of  messages  when 
presented  in  the  order  mentioned.  This  is 
not  an  interference  with  interstate  commerce 
and  is  a  proper  exercise  of  the  legislative  au- 
thority." Butner  v.  Western  Union  Tel.  Co., 
(1894)  2  0kla.  234. 

An  Indiana  statute  providing  that  a  tele- 
graph company  with  a  line  of  wires  wholly 
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or  partly  within  the  state  ihall,  during  the  duty  shall  he   liable   to  a   penalty  of  one 

usual   office  hours,   receive   dispatches,   and,  hundred  dollars,  to  be  recovered  by  the  person 

on  payment  or  tender  of  the  usual  charges,  whose  dispatch  is  postponed  or  neglected,  is 

according  to  the  regulation  of  the  company,  valid.    Western  Union  Tel.  Co.  v.  Pendleton, 

transmit    messages    with    impartiality    and  (1883)  95  Ind.  12.    See  also  Western  Union 

good  faith  in  the  order  in  which  they  were  Tel.  C!o.  v,  Ferris,  (1885)  103  Ind.  91. 
received,  and  for  a  failure  to  perform  this 

(2)  Regulation  of  Rates.  —  A  state  railroad  commission  may  make  rates 
for  the  transmission  of  messages  by  any  telegraph  line  doing  business  in  the 
state,  between  points  within  the  state. 

Railroad   Com'rs   v.   Western   Union   Tel.  constitute  interstate  commerce,  and  are  sub- 
Co.,    (1893)    113  N.   Car.   213,  holding  that  ject  to  the  tariff  regulation  of  the  commis- 
telegraph  messages  transmitted  by  a  company  sion.    See  also  Leavell  V.  Western  Union  Tel. 
from  and  to  points  in   the   state,  although  Co.,  (1895)   116  N.  Car.  211. 
traversing   another   state   en  route,   do   not 

Begnlating  Bentals  of  Telephones.  —  State  statutes  prohibiting  discrimination 
between  patrons  and  regulating  the  rental  allowed  for  the  use  of  telephones,  are 
valid  as  to  a  telephone  company  engaged  in  interstate  business,  as  they  simply 
provide  that  telephone  companies  shall  provide  persons  within  the  state  with 
certain  service,  and  for  such  service  shall  receive  a  certain  compensation,  and 
only  seek  to  control  the  service  within  the  state. 

Central  Union  Telephone  Co.  v.  State,  (1888)  118  Ind.  209. 

(3)  Regvlation  qf^  and  Cha/rges  for^  Poles  and  Wires  —  (a)  In  Gtneral.  — 
Under  the  reserve  powers  of  the  state,  which  are  designated  under  that  somewhat 
ambiguous  term  of  police  powers,  regulations  may  be  prescribed  by  the  state 
for  the  good  order,  peace,  and  protection  of  the  community.  The  subjects  upon 
which  the  state  may  act  are  almost  infinite,  yet  in  its  regulations  with  respect 
to  all  of  them  there  is  this  necessary  limitation,  that  the  state  does  not  thereby 
encroach  upon  the  free  exercise  of  the  power  vested  in  Congress  by  the  Con- 
stitution. Within  that  limitation  it  may,  undoubtedly,  make  all  necessary  pro- 
visions with  respect  to  the  buildings,  poles,  and  wires  of  telegraph  companies 
in  its  jurisdiction  which  the  comfort  and  convenience  of  the  community  may 
require. 

Western  Union  Tel.  Co.  v.  Pendleton,  (1887)   122  U.  S.  369. 

Erseted  on  Turnpike  Boad. —  The  poles  and  wires  of  a  telegraph  company  are  not 
exempt  from  police  supervision  though  erected  on  a  turnpike  road. 
Norwood  17.  Western  Union  Tel.  Co.,  (1904)  25  Pa.  Super.  Ct.  408. 

Beqnirlng  Bemoval  to  Less  Frequented  Street.  —  A  municipal  ordinance,  which  re- 
quires the  removal  of  telephone  poles  and  wires  from  a  street  to  a  less  fre- 
quented alley,  for  the  reason  that  the  telephone  company  has  accumulated 
wires  to  such  an  extent  as  to  endanger  the  life  and  safety  of  the  citizens  of  the 
city,  may  be  enforced. 

Michigan  Tel.  Co.  v.  Cfharlotte,  (1899)  93  Fed.  Rep.  12. 

(b^  Seqniring  Wires  to  Be  Plaoed  under  BnrfSsce  of  Streets.  —  A  statute  enacted,  in  effect, 

that  all  electric  wires  and  cables  in  any  city  having  a  population  of  500,000 
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or  over  should  be  placed  under  the  surface  of  the  streets^  and  the  persons  con- 
trolling the  same  should  by  a  specified  date  have  the  same  removed  from  the 
surface;  and  the  local  governments  of  such  cities  were  authorized  to  remove 
such  wires  and  cables  wherever  found  above  ground  in  case  the  owner  failed 
to  comply  with  the  provisions  of  the  Act  Such  a  statute  is  not  a  regulation  of 
commerce  as  applied  to  a  telegraph  company  that  has  accepted  the  restrictions 
and  obligations  of  an  Act  of  Congress,  becoming  thereby,  as  to  government 
business,  an  agent  of  the  general  government.,  and  given  the  privilege  to  con- 
struct and  maintain  and  operate  lines  of  telegraph  over  and  along  any  post 
road  of  the  United  States,  but  not  so  as  to  interfere  with  the  ordinary  travel 
on  such  road. 

Western  Union  Tel.  Go.  v.  New  York,  (1889)  38  Fed.  Rep.  553. 

(o)  Cluur^M  on  FoIm  and  Wires.  —  A  license  fee  upon  telegraph  poles  and  wires 
within  the  limits  of  a  municipal  corporation  is  not  a  tax  on  the  property  of  the 
company,  or  on  its  transmission  of  messages,  or  on  its  receipts  from  such  trans- 
mission, or  on  its  occupation  or  business,  but  it  is  a  charge  in  the  enforcement 
of  local  government  supervision,  and  as  such,  when  not  unreasonable,  is  not 
obnoxious  to  this  clause. 


Western  Union  Tel.  Co.  v.  New  Hope, 
(1903)  187  U.  S.  419,  afflrming  (1901)  16 
Pa.  Super.  Ct.  306. 

A  municipality  may  pass  an  ordinance  re- 
quiring a  corporation  engaged  in  interstate 
commerce  to  pay  a  reasonable  license  fee  for 
the  enforcement  of  local  governmental  super- 
vision in  addition  to  ordinary  propHertv  taxa- 
tion. Atlantic,  etc.,  Tel.  Co.  v.  Philadelphia, 
(1903)   190  U.  S.  164. 

A  municipal  corporation  may  make  a 
charge  of  a  certain  sum  per  annum  for 
each  telegraph  pole  erected  m  the  streets  of 
the  city  by  a  corporation  organized  under  an 
Act  of  Congress.  Such  a  charge  is  not  a 
privilege  or  license  tax,  but  is  in  the  nature 
of  a  charge  for  the  use  of  property  belonging 
to  the  city.  St.  Louis  v.  Western  Union  Tel. 
Co.,  (1893)  148  U.  S.  96,  reversing  (1889) 
39  Fed.  Rep.  59. 

A  municipal  ordinance  imposing  a  charge 
of  one  dollar  per  annum  for  each  telegraph 
pole  maintained  in  the  city,  and  rtequiring 
the  annual  payment  of  two  dollars  and  fifty 
cents  per  jmile  on  all  wires  suspended  above 
ground,  was  held  to  be  unreasonably  in  ex- 
cess of  the  amount  needful  to  defray  the  ex- 
pense to  which  the  municipality  was  sub- 
jected for  inspection  and  regulation  of  the 
appliances  of  the  telegraph  company.  Phila- 
delphia I?.  Western  Union  Tel.  Co.,  (1897) 
82  Fed.  Rep.  797. 

A  municipal  ordinance  providing  for  the 
inspection  and  reflation  of  telegraph  lines 
witnin  the  state  limits  and  imposing  annual 
license  fees  and  charges  upon  each  telegraph 


pole  and  mile  of  wires  in  the  streets  of  the 
city,  is  not  invalid  as  a  reflation  of  com- 
merce nor  as  conflicting  with  section  5263, 
R.  S.,  which  grants  to  any  telegraph  com- 
pany, complying  with  certain  conditions, 
"the  right  to  construct,  maintain,  and  oper- 
ate lines  of  telegraph  through  and  over  any 
portion  of  the  public  domain  of  the  United 
States,  over  and  along  any  of  the  military 
or  post  roads  of  the  United  States,"  etc. 
Philadelphia  t?.  Postal  Tel.  Cable  Co.,  (1893) 
67  Hun  (N.  Y.)  22. 

A  Kentucky  statute  providing  that  tele- 
graph companies  "  shall  pay  into  the  treasury, 
on  or  before  the  10th  of  July,  in  each  year, 
a  tax  equal  to  one  dollar  per  mile  for  the 
line  of  poles  and  first  wire,  and  fifty  cents 
per  mile  for  each  additional  wire,"  fixes  arbi- 
trary sums  without  regard  to  the  value  of 
the  property,  and  is  invalid.  Com.  17.  Smith, 
(1891)  92  Ky.  45. 

A  telegraph  company  engaged  in  intra- 
state as  weU  as  interstate  business  is  sub- 
ject to  police  regulation  with  respect  to  its 
poles  and  wires  within  the  limits  of  a  munici- 
pal corporation,  though  it  has  no  office  in  the 
borough,  and  the  imposition  of  a  reasonable 
annual  license  fee  for  each  pole  and  mile  of 
suspended  wire  erected  within  the  limits  of 
the  borough  is  a  legitimate  exercise  of  the 
police  power  delegated  to  cities  and  boroughs. 
Taylor  t'.  Postal  Tel.  Cable  Co.,  (1902)  202 
Pa.  St.  684.  See  also  Philadelphia  t?.  Ameri- 
can Union  Tel.  Co.,  (1895)  167  Pa.  St.  406; 
North  Braddock  v.  Central  Dist.,  etc.,  Tel. 
Co.,   (1899)   11  Pa.  Super.  Ct.  24. 


The  Qnestion  of  the  Beatonablenett  of  a  Charge  made  by  a  municipal  corpora tion^  of 

a  certain  sum  per  annum  for  each  telegraph  pole  erected  in  the  streets  of  a 
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city  by  a  corporation  organized  under  an  Act  of  Congress^  is  one  which  must 
be  open  to  the  courts,  and  is  an  inquiry  which  must  depend  largely  upon 
matters  not  apparent  upon  the  face  of  the  ordinance,  but  existing  only  in  the 
actual  state  of  affairs  in  the  city. 

ment  of  local  governmental  supervision  being 
tried  before  a  jury,  the  parties  are  entitled 
to  a  finding  of  the  jury  upon  that  question 
of  fact,  unless  the  testimony  is  such  as  to 
compel  a  decision  one  way  or  the  other,  in 
which  case  the  court  may  be  justified  in 
directing  a  verdict.  Atlantic,  etc.,  Tel.  Co. 
t7.  Philadelphia,  ( 1903)  190  U.  S.  167. 


8t.  Louis  V,  Western  Union  Tel.  Co.,  (1893) 
148  U.  8.  106,  reversing  (1889)  39  Fed.  Rep. 
69. 

Prima  facie  reasonable.  —  A  license  fee  im- 
posed by  a  municipal  corporation  for  the 
enforcement  of  local  governmental  supervision 
is  prima  fade  reasonable.  The  reasonable- 
ness of  a  municipal  license  for  the  enforce- 


(4)  Requiring  Offices  to  Be  Established  at  Places  Convenient  to  Rotite.  — 
The  fact  that  a  telegraph  company  engaged  in  domestic  as  well  as  interstate 
transmission  of  messages  was  chartered  in  one  state,  and  secured  its  right  to 
run  its  lines  along  the  post  roads  in  another  state  by  virtue  of  authority  derived 
from  an  Act  of  Congress,  does  not  release  it  from  any  and  all  local  police 
regulations. 

Western  Union  Tel.  Co.  v.  Mississippi  R. 
Commission,  (1896)  74  Miss.  81,  holding  that 
a  Mississippi  statute  providing  that  ''every 
telegraph  and  express  company  shall  establish 
and  maintain  offices  for  the  transaction  of 
business  with  the  public,  in  their  respective 
capacities  as  common  carriers,  at  eacn  city, 
town,  and  village  convenient  to  its  routes, 
if,  in  the  opinion  of  the  railroad  commission, 
the  public  convenience  and  necessities  require 


it;  and  they  shall  not  discontinue  an  office, 
once  established,  without  the  consent  of  the 
commission,  which  has  authority  to  require 
such  companies  to  establish  and  maintain 
offices,  and  to  require  telegraph  companies 
to  keep  night  operators  at  every  place  where, 
in  its  judgment,  the  business  and  public  con- 
venience justify  and  require  it,''  is  applicable 
to  such  a  company. 


(5)  Invalidating  Stipulation  of  Notice  of  Claim  Agavnst  Telegraph  Com- 
poffuy.  —  A  statute  invalidating  a  stipulation  requiring  notice  of  a  claim  for 
damages  against  a  telegraph  company  to  be  given  within  sixty  days  after 
breach  of  contract,  is  void  so  far  as  it  applies  to  messages  sent  into,  and  received 
from,  another  state. 

Western  Union  Tel.  <^.  t?.  Burgess,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  1033. 

(6)  Oraait  of  Exclusive  Privilege.  —  A  state  statute  which  confers  upon  a 
single  corporation  the  exclusive  right  of  transmitting  intelligence  by  telegraph 
from  a  certain  portion  of  its  territory  attempts  to  regulate  commerce  between 
the  states  and  conflicts  with  the  Act  of  Congress  of  July  24,  1866,  which 
declares  that  in  the  interest  of  commerce  and  the  convenient  transmission  of 
intelligence  from  place  to  place  by  the  government  of  the  United  States  and  its 
citizens,  the  erection  of  telegraph  lines  shall,  so  far  as  state  interference  is  con- 
cerned, be  free  to  all  who  will  submit  to  the  conditions  imposed  by  Congress, 
and  that  corporations  organized  under  the  laws  of  one  state  for  constnicting  and 
operating  telegraph  lines  shall  not  be  excluded  by  another  from  prosecuting 
their  business  within  its  jurisdiction,  if  they  accept  the  terms  proposed  by  the 
national  goverpment  for  this  national  privilege. 

Pensacola  Tel.  Co.  v.  Western  Union  Tel.  An  Act  of  Congress  giving  to  any  telegraph 

Co.,  (1877)  96  U.  S.  11,  affirming  (1875)  2      company  the  right  to  contract,  maintain,  and 
W<K)dB  (U.  S.)  643,  19  Fed.  Cas.  No.  10,960.      operate  telegraph  lines  on  the  public  landa 
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of  the  United  States  and  along  the  post  and 
militaiy  roads,  upon  evidence  of  acceptance 
of  its  terms  under  specified  restrictions,  and 
for  certain  compensation,  which  are  the  prior- 
ity of  government  messages,  and  the  privi- 
lege of  purchase,  at  option,  by  the  United 


States,  at  any  time  after  five  years,  is  an 
exercise  by  Congress  of  its  right  to  regulate 
commerce  among  the  states,  and  overrules  any 
exclusive  privilege  given  by  any  state  or  terri- 
tory. Western  Union  Tel.  Co.  v.  Atlantic, 
etc.,  Tel.  Co.,  (1860)  6  Nev.  100. 


Telephone  Oompaniei,  Like  Telegraph  Companiei,  are  important  agents  in  the  trans- 
action of  interstate  commerce,  and  no  state  can  grant  to  one  telephone  company 
the  exclusive  right  to  operate  telephone  lines  within  its  borders;  what  a  state 
cannot  do  because  it  operates  as  an  obstruction  to  the  free  flow  of  interstate 
commerce,  an  Indian  nation  cannot  do. 


Muskogee  Nat.  Telephone  Co.  v.  Hall,  (C. 
C.  A.  1002)  118  Fed.  Rep.  384. 

An  Act  of  the  Creek  council  incorporating 
and  granting  an  exclusive  franchise  to  a  cor- 
poration to  erect  and  operate  a  telephone  sys- 
tem in  the  Creek  nation  is  in  conflict  with 
the  interstate  commerce  clause  of  the  Consti- 
tution of  the  United  States,  in  so  far  as  it 
relates  to  foreign  or  interstate  business,  but 
is  valid  in  so  far  as  it  granted  an  exclusive 
franchise  to  the  corporation  to  conduct  its 
business  for  the  period  of  ten  years  locally 
within  the  limits  of  said  nation.  Muskogee 
Nat.  Telephone  Co.  v.  Hall,  (Indian  Ter. 
1001)  64  S.  W.  Rep.  604,  further  holding 
"  That  the  Act  ox  Congress  of  March  3,  1001, 


devested  from  the  Creek  nation  and  con- 
ferred upon  the  secretary  of  the  interior  all 
official  and  governmental  control  over  all 
telephone  and  telegraph  lines  in  the  Indian 
Territory,  whether  local  or  interstate,  from 
the  passage  of  the  Act,  and  that  the  Act  is 
constitutional;  and  therefore  all  franchisee 
for  the  erection  and  operation  of  telephone 
and  telegraph  lines  granted  by  the  Creek  na- 
tion, are  now,  and  since  the  passage  of  the 
said  Act  have  been,  nugatory  and  void,  leav- 
ing the  plainti£f  corporation  without  any 
right,  and  without  any  title,  and  without  any 
standing  at  this  time  in  court,  although  at 
the  bringing  of  the  suit  they  were  entitled 
to  their  order  of  injunction." 


h.  Ships  and  Shipping —  (1)  When  a  Vessel  Is  Engaged  in  Domestic 
Commerce.  (As  to  regulation  of  vessels  engaged  in  intrastate  commerce^  see 
also  art.  III.,  sec.  2,  that  "  the  judicial  power  shall  extend  *  ♦  *  to  all 
cases  of  admiralty  and  maritime  jurisdiction.")  —  Vessels  are  not  engaged  in 
purely  domestic  commerce  when  their  voyages  between  ports  of  the  same  state 
require  them  to  navigate  the  ocean.  When  they  go  beyond  the  marine  league 
they  pass  out  of  the  jurisdiction  of  the  state,  and  come  under  the  exclusive 
control  of  Congress.  To  bring  the  transportation  within  the  control  of  the 
state,  as  part  of  its  domestic  commerce,  the  subject  transported  must  be  through- 
out the  entire  voyage  under  the  exclusive  jurisdiction  of  the  state. 

Pacific  Coast  Steam  Ship  Ck>.  v.  Railroad  Com'rs,  (1883)  18  Fed.  Rep.  13. 

Ingaged  in  lightering  Goods. —  A  steamboat  enrolled  and  licensed  for  the  coasting 
trade  under  an  Act  of  Congress  was  engaged  in  lightering  goods  from  and  to 
vessels  anchored  in  the  lower  bay  of  Mobile,  and  the  wharves  of  the  city,  and 
in'  towing  vessels  anchored  there  to  and  from  the  city,  and  in  some  instances 
towing  the  same  beyond  the  outer  bar  of  the  bay  and  into  the  gulf  to  the 
distance  of  several  miles.  The  port  was  resorted  to  and  frequented  by  ships 
and  vessels  of  different  sizes  and  tonnage  engaged  in  the  trade  and  commerce  of 
the  United  States  with  foreign  nations  and  among  the  several  states,  and  the 
steamboat  was  engaged  in  lightering  goods  to  and  from  the  larger  vessels  and 
in  towing  the  smaller  vessels  to  and  from  the  lower  bay  and  wharves  of  the 
dly.  It  was  held  that  the  vessel  was  engaged  in  interstate  and  foreign 
commerce  and  not  subject  to  state  regulations. 

Foster  v,  Davenport,  (1859)  22  How.  (U.  S.)  246. 
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(2)  State  Registration  Lcms  —  (a)  Vubm  and  BMidtnoM  of  Owntri.  —  A  state 
statute  requiring  vessels  leaving  a  port  within  the  state  to  file  a  statement  in 
writing  in  the  office  of  the  probate  judge  of  the  county,  setting  forth  the  name 
of  the  vessel,  the  name  of  the  owner  or  owners,  his  or  their  place  or  places  of 
residence,  and  the  interest  each  has  in  the  vessel,  so  far  as  it  was  made  to 
apply  to  vessels  engaged  in  the  coasting  trade  between  ports  in  diflFerent  states, 
was  held  to  be  in  conflict  with  the  Act  of  Congress  providing  for  the  enrolment 
and  license  of  vessels  engaged  in  the  coasting  trade. 

Sinnot  v.  Davenport,  (1859)  22  How.  (U.  8.)  239,  ret7ernnjr  Pilotage  Gom'rs  v.  The 
Steamboat  Cuba,  (1856)   28  Ala.  185. 

(b)  Beoording  Mortgages  of  YobmIb.  —  A  state  statute  of  frauds  provided  that  ^^  no 
mortgage  of  personal  property,  heretofore  made,  shall  be  valid  against  any 
other  person  than  the  parties  thereto,  unless  possession  of  the  mortgaged  prop- 
erty be  delivered  to  and  retained  by  the  mortgagee."  The  next  section  made 
an  exception  in  favor  of  contracts  of  bottomry,  respondentia,  and  assignments, 
and  hypothecations  of  vessels  or  goods  at  sea,  or  in  foreign  states,  or  without 
the  state;  provided  the  assignee  or  mortgagee  shall  take  possession  of  such 
vessel  or  goods  as  soon  as  may  be  after  the  arrival  thereof  within  the  state. 
The  first  section  of  the  Act  of  Congress  passed  July  29,  1850,  9  Stat, 
L.  440,  provided  that  no  bill  of  sale,  mortgage,  hypothecation,  or  conveyance 
of  any  vessel  or  part  of  any  vessel  of  the  United  States,  shall  be  valid  against 
any  person,  other  than  the  grantor  or  mortgagor,  his  heirs  and  devisees,  and 
persons  having  actual  notice  thereof,  unless  such  bill  of  sale,  mortgage,  hypothe- 
cation, or  conveyance  be  recorded  in  the  office  of  the  collector  of  the  customs, 
where  such  vessel  is  registered  or  enrolled.  As  both  Congress  and  the  state 
legislature  assumed  to  declare  all  that  should  constitute  notice  to  third  parties, 
and  as  they  differed,  it  was  held  that  the  Act  of  Congress  was  paramount,  as 
the  power  to  prescribe  the  manner  in  which  vehicles  of  commerce  may  be  sold 
or  mortgaged  may  in  its  exercise  vitally  affect  commerce  itself. 

Mitchell  17.  Steelman,  (1857)  8  Gal.  369.  against  any  other  person  than  the  parties 

.    „.    .-       X  A  X  -J.       *v  X  -4.  thereto,  unless  possession  of  such  property  is 

A  Flonda  statute  providing  that  a  mort-  ^gji^er^  to  and  retained  by  the  mof^4«. 

gage  IS  not     effectual  or  valid  to  any  pur-  ^^  ^    morteaM  is  recorded  bv  the  clerk  of 

pose  whatever,  unless  such  mortgage  shall  be  ^^^  ^       in^ich  the  mortar  iwides." 

recorded  in  the  office  of  records  for  the  county  ^^^^^  ^jt^  the  Act  of  Co^ew  entitM 

in  which  the  mortgaged  property  shall  be  at  ..  ^„  ^^  ^  .^     ,      the  recording  the 

the  time  of  the  execution  of  the  mortgage,  convevanees   of   vessels   and   for   other   nur- 

unless  the  mortgaged  property  be  delivered  ^^Z.  is  vTd      AtcoSeThL '^Se 

etc.,"    18    not    applicable    to    vessels    owned  i_.i   'i„e  nower  of  leirialation  for  the  rwrnla- 

within  the  United  States,  as  a  niortjia-o  upon  !f^  5  LSf^oJJ^  idTfJf^i^W^LfiWi^?^--! 

this  kind  of  property  must  be  considered  with  ^^^t.tT^IT^.^^^^f^^^^^J^^r, 

.            4.    ii.    1     •  1  i.-        r  /I                r<  navication,  ana  has  exercised  that  power  in 

reference  to  the  legislation  of  Con.'rrtMs.   Cun-  this    matter     the    state    leffislature    has    no 

ningham  ..  Tucker,  (1873)   14  Fla.  251.  J^^^^ori^  d^^^^^^^^  ortdi^  ^add  L  o^^ 

A  Maine  statute  providing  that  '^  no  mort-  dispense  with   the  requiremoits  of  the  Act 

gage   of   personal    property    made   to   secure  of  Congress.     Wood  t?.  Stockwell,  (1867)  65 

more    than    thirty    dollars    shall    be    valid  Me.  81. 

(3)  Requiring  Steam  Vessels  to  Be  Provided  wUK^Fire  Screens.  — A  stat- 
ute requiring  steam  vessels  navigating  the  waters  of  the  state  to  be  provided 
with  &re  screens  is  not  in  conflict  with  the  Act  of  Congrees  relating  to  the 

equipment  of  steam  vessels,  and  the  regulations  adopted  thereunder  by  the 
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board  of  supervising  inspectors,  but  is  valid  under  the  rule  that  the  state  may 
exercise  its  power  to  make  regulations  for  the  protection  of  the  health,  the 
lives,  and  the  property  of  the  people  of  the  state  against  the  dangers  arising 
under  interstate  transportation  and  commerce,  concurrent  with  laws  passed 
by  Congress  in  the  exercise  of  the  jurisdiction  of  Congress  over  the  same  sub- 
jects, and  that  the  laws  of  the  state  are  valid  and  may  be  enforced  so  long  as 
they  do  not  conflict  with  the  provisions  of  federal  legislation. 

Burrows  v.  Delta  Transp.  Co.,  (1895)  106  Mich.  594. 

(4)  Regulating  Boilers  Used  on  Scows  in  Navigable  Waters. 


The  charter  of  the  city  of  New  York  pro- 
yides  that  "  it  shall  not  be  lawful  for  any 
person  or  persons  to  operate  or  use  any  steam 
boiler  to  generate  steam  except  for  railway 
locomotive  engines,  and  for  heating  purposes 
in  private  dwellings,  and  boilers  carrying  not 
over  ten  pounds  of  steam  and  not  over  ten 
horse-power,  or  to  act  as  engineer  for  such 
purposes  in  the  city  of  New  York  without 
having  a  certificate  of  qualification  therefor," 
and  a  violation  of  this  section  of  the  charter 
is  made  a  misdemeanor.  It  was  held  that 
extending  the  operation  of  the  statute  to  one 


in  charge  of  a  boiler  on  a  scow  anchored  over 
a  ledge  of  rock  in  the  East  river,  which  was 
used  to  supply  steam  to  steam  drills  used  in 
removing  the  ledge  of  rocks,  under  a  contract 
with  the  United  States  government,  had  no 
possible  relation  to  conmierce  or  vessels  en- 
gaged in  navigation.  People  v.  Prillen, 
(1902)  73  N.  Y.  App.  Div.  208,  reversed,  on 
the  ground  that  the  case  was  not  one  within 
the  operation  of  the  statute,  with  the  sug- 
gestion that  the  case  required  the  prompt 
attention  of  the  legislature,  (1903)  173  N. 
Y.  67. 


(5)  Regulating  Speed  of  Steamboats. 


A  statute  providing  that  no  steamboat  nav- 
igating the  Hudson  river  "  shall  proceed  or  be 
propelled  with  greater  speed  than  at  the  rate 
of  four  miles  an  hour  while  passing  the 
wharves  of  the  city  of  Albany,  or  while  com- 
ing to  or  departing  therefrom,"  was  held  to  be 
valid.  Steamboats,  when  passing  the  wharves 
of  the   city,  cannot  continue   their   usually 


rapid  movement  without  endangering  the 
lives  and  the  property  of  individuals.  This 
police  regulation  was  made  to  guard  against 
such  consequences;  and  it  neither  injures  the 
navigation  of  the  river,  nor  conflicts  with 
any  regulation  of  commerce  by  the  general 
government.  People  v.  Jenkins,  (1841)  1 
Hill  (N.  Y.)  469. 


(6)  Requiring  Masters  of  Vessels  to  Report  Invmigrtmts.  —  A  state  statute 
leaking  it  lie  duty  of  the  master  and  commander  of  any  vessel  coming  from  any 

state  of  the  United  States  other  than  that  state,  or  from  any  foreign  country, 

to  make  a  report  under  oath  to  the  commissioners  of  immigration  or  their 

agent,  which  shall  contain  the  names,  ages,  nationalities,  condition,  description, 

etc.,  of  every  passenger  landed  at  a  certain  port  and  coming  from  such  other 

state  or  foreign  country,  within  twenty-four  hours  after  arrival  in  port,  and  in 

case  of  failure  on  the  part  of  the  master  or  commander  to  report,  according  to 

law,  a  penalty  of  $100  is  imposed  by  the  law  in  the  case  of  each  and  every 

passenger  landed  and  neglected  to  be  reported,  is  not  a  regulation  of  commerce 

but  a  police  regulation  which  the  state  may  properly  adopt  for  the  protection 

of  its  own  citizens. 

Immigration  Com'rs  v.  Brandt,  (1874)  26  La.  Ann.  29. 

(7)  Prohibiting  Aiding  or  Enticing  Seamen  to  Desert.  —  A  statute  mak- 
ing it  an  offense  to  aid  an  articled  seaman  to  desert  from  a  vessel,  while  in  the 
waters  of  a  state,  is  not  invalid  in  the  absence  of  an  Act  of  Congress  on  the 
subject, 

Handel  v,  Chaplin,  (1900)   111  Qa.  801. 
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An  Oregon  statute  ptoyiding  that  "  if  any 

Crson  or  persons  shall  entice,  persuade,  or 
any  means  attempt  to  persuade,  any  sea- 
man to  desert  from,  or  without  permission 
of  the  officer  then  in  command  thereof  to 
leave  or  depart  therefrom,  either  temporarily 
or  otherwise,  any  ship  or  steamer  or  other 
vessel  while  such  ship,  steamer,  or  other 
vessel  is  within  the  waters  under  the  jurisdic- 
tion of  this  state  or  within  the  waters  of  the 
concurrent  jurisdiction  of  this  state  and  the 
territory  of  Washington,  such  person  or  per- 
sons shall,  upon  conviction  thereof  before 
any  justice  of  the  peace,  or  before  a  circuit 
court  of  this  state,  be  punished,"  etc.,  is  a 
rightful  exercise  of  the  police  power  of  the 
state,  in  the  regulation  of  the  matters  to 
which  it  applies;  and  instead  of  being  in 
conflict  with  any  regulation  of  Congress 
upon  the  subject,  or  in  contravention  of  the 
general  policy  of  the  government,  it  is  in 
fact  in  aid  of  commerce  rather  than  in  re- 
striction of  it.  Ex  p.  Young,  (1900)  36  Ore- 
gon 248,  in  which  case  the  court  said: 
"  Congress  has  prescribed  a  punishment  for 


any  person  who  shall  harbor  or  secrete  a  sea- 
man belonging  to  any  vessel,  knowing  him 
to  belong  thereto.  R.  S.  sec.  4601.  In  con- 
struing this  section  it  has  been  repeatedly 
held,  however,  that  the  penalty  therein  pre- 
scribed does  not  apply  to  the  harboring  or 
secreting  of  any  person  employed  as  a  sea- 
man on  a  vessel  which  does  not  belong  to  a 
citizen  of  the  United  States.  Ex  p.  D'Oli- 
vera,  (1813)  1  Gall.  (U.  S.)  474,  7  Fed.  Cas. 
No.  3,967;  U.  S.  v.  Minges,  (1883)  16  Fed. 
Rep.  657 ;  Grant  t\  V.  S.,  (1893)  16  U.  S.  Apn. 
243,  58  Fed.  Rep.  694.  But  if  it  were  held 
that  this  section  applied  with  equal  force  to 
seamen  employed  on  a  foreign  vessel,  section 
1952,  Hill's  Ann.  Laws,  not  being  repugnant 
thereto  or  inconsistent  therewith,  is  enforce- 
able in  the  courts  of  this  state;  the  rule  be- 
ing that  the  statute  of  a  state  and  an  Act  of 
Congress  may  each  prohibit  the  commission 
of  the  same  offense,  and  prescribe  the  same 
or  a  different  punishment  therefor,  under 
which  the  party  found  guilty  thereof  may 
suffer  the  penalties  provided  by  the  laws  of 
the  United  States  and  of  the  state." 


(8)  State  Statuiory  Liens  on  Vessels.  —  Liens  under  state  statutes  enforce- 
able by  attachment,  in  suits  in  personaan,  may  even  extend  to  liens  on  vessels, 
when  the  proceedings  to  enforce  them  do  not  amount  to  admiralty  proceedings 
in  rem,  and  such  a  proceeding  is  not  such  a  regulation  of  commerce  among 
the  states  as  to  be  invalid. 

Johnson  v,  Chicago,  etc.,  Elevator  Co.,  (1886)  119  U.  S.  399. 

Mate  SUtntory  Litni  EnldroMbl*  in  Admiralty  in  rem  when  the  lien  is  asserted  as 
an  incident  of  a  maritime  debt  for  necessary  supplies  or  materials  furnished, 
or  for  repairs  or  labor  on  the  credit  of  the  ship,  cannot  be  treated  as  burdens 
upon  commerce  or  classed  with  laws  intended  to  interfere  with  freedom  of 
commercial  intercourse. 


The  Robert  Dollar,  (1902)  115  Fed.  Rep. 
221. 

It  is  within  the  legislative  power  of  a 
state  to  subject  vessels,  even  while  engaged 
in  interstate  and  foreign  trade,  to  liens  as 
security  for  debts  contracted  by  a  person  in 
charge  for  supplies  and  materials  furnished 
to  them,  and  work  done  necessary  to  equip 
and  prepare  them  for  service.     Local  laws. 


subjecting  vessela  to  liens  for  the  amount  of 
unpaid  bills  contracted  in  equipping  and 
fitting  them  for  service,  have  not  been  re- 
gard^ as  amendments  of  the  general  mari- 
time law,  but  as  strictly  local  laws,  valid 
only  so  long  as  the  Congress  of  the  United 
States  shall  refrain  from  exercising  its  power 
to  enact  a  general  law  establishing  a  uni- 
form rule  throughout  the  whole  country. 
The  Del  Norte,  (1898)  90  Fed.  Rep.  508. 


(9)  Prohibiting)  Sailors  on  Foreign  Vessels  from  Unloading  Vessels.  —  A 
statute  provides  "  that  no  sailor  or  portion  of  the  crew  of  any  foreign  sea- 
going vessel  shall  engage  in  working  on  the  wharves  or  levee  of  the  city  of 
New  Orleans  beyond  the  end  of  the  vessel's  tackle."  If  the  statute  does  not 
exempt  sailors  of  foreign  vessels  when  loading  or  unloading  their  own  vessels, 
it  is  invalid  as  a'regulation  of  foreign  commerce. 

Cuban  Steamship  Co.  v.  Fitzpatrick,  (1895)  66  Fed.  Rep.  65. 

t.  Navigation    and    Navigable   Waters — (1)   General   Authority    of 

States  over  Navigable  Waters.  —  Navisrablc  riviprs  wholly  within  a  state  are 
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not  outside  of  state  jurisdiction  so  long  as  Congress  does  not  interfere.  An 
abridgment  of  the  rights  of  those  who  have  been  accustomed  to  use  them^  unless 
it  comes  in  conflict  with  the  Constitution  or  law  of  the  United  States,  is  an 
affair  between  the  government  of  the  state  and  its  citizens,  of  which  a  federal 
court  can  take  np  cognizance. 


Northern  Transp.  Co.  v,  Chicago,  (1878) 
99  U.  S.  643. 

Navigable  waters  lying  within  the  limits 
of  a  state  are  both  state  and  national  m 
their  character^  with  the  paramount  right  of 
control  or  regulation  in  the  general  ^vem- 
ment  when  Congress  chooses  to  exercise  au- 
thority over  the  same;  but,  until  such  au- 
thority is  exercised,  the  jurisdiction  and 
power  of  the  state  to  authorize  the  erection 
or  construction  of  bridges  over  such  waters 
is  clearly  established.  Rhea  r.  Newport 
News,  etc.,  R.  Co.,  (1892)  60  Fed  Rep.  20. 

The  ri^t  to  regulate  highways,  both  the 
natural  waterways  and  rivers,  as  well  as 
roads,  is  a  recognized  and  comprehensive 
branch  of  state  sovereignty,  usually  classed 
as  a  part  of  the  police  power.  Wharves  and 
ferries,  and  the  charges  for  the  use  of  them, 
the  building  of  dams  and  other  structures  on 
navigable  streams,  the  manner  in  which  logs 
and  rafts  shall  be  floated  and  guarded^  the 
preservation  of  the  shores,  the  construction 
of  embankments  and  levees,  are  all  subjects 
of  regulation  by  state  legislation  under  its 
police  power.  Henry  v,  Roberts,  (1892)  60 
Fed.  Rep.  904. 

As  to  a  stream  that  lies  wholly  within 
the  territory  of  a  state,  though  approachable 
by  other  streams  from  other  states,  the  state 
within  whose  boundaries  such  river  lies  may 
legislate  in  reference  to  its  commercial  use 
as  a  public  highway  until  Congress  assumes 
to  control  the  commerce  of  the  river.  So 
far  as  obstructions  to  steamboat  navigation 
caused  by  booms  and  piers  put  in  such  a 
river  are  authorized  by  the  state  legislature, 
they  are  not  a  nuisance  to  be  abated  by  a 
court  of  equity  even  if  a  complainant  show 
that  he  has  been  especially  damaged  by  them. 
The  use  of  the  river  as  a  common  highway 
is  clearly  a  proper  subject  for  regtflation  by 
municipal  law  until  Congress  shall  assume 
control  of  it  in  the  interest  of  commerce. 
Heerman  v.  Beef  Slough  Mfg.,  etc.,  Co.,  1 
Fed.  Rep.  146. 

The  states  rightfully  possess  jurisdiction 
upon  and  over  the  navigable  watercourses 
within  their  limits.     But  in  the  exercise  of 


their  jurisdiction  they  cannot  infringe  on 
that  granted  to  the  national  government  by 
the  Constitution  of  the  United  States.  This 
limitation  of  the  power  of  the  states  is  not 
inconsistent  with  their  claim  of  sovereignty; 
nor  does  it  involve  necessarily  any  conflict 
of  jurisdiction  between  them  and  the  gov- 
ernment of  the  Union.  The  states  have  all 
the  power  over  their  watercourses  which  is 
necessary  for  local  or  state  purposes.  The 
right  of  a  state  to  punish  crimes  committed 
on  its  streams,  and  to  authorize  and  enforce 
such  police  regulations  as  may  be  necessary 
for  the  protection  of  its  citizens,  has  never 
been  questioned.  It  is  equally  clear  that  a 
state  may  adopt  such  measures,  in  reference 
to  its  watercourses,  as  are  required  by  its 
citizens  in  facilitating  trade  and  commercial 
intercourse.  Hence,  they  properly  exercise 
the  right  of  establishing  and  licensing  ferries, 
and  authorizing  the  construction  of  wharves. 
They  may  also  sanction  an  apparent  obstruc- 
tion of  a  navigable  stream  by  authorizing 
the  erection  of  dams  and  locks,  for  the  ob- 
vious reason  that  these  are  not  hindrances 
to  navigation,  but  are  promotive  of  its  bene- 
fits. Nor  can  there  b«  a  doubt  that  it  is 
competent  for  a  state  to  authorize  the  erec- 
tion of  a  bridge  across  a  navigable  stream 
within  its  limits.  But  in  all  the  cases  re- 
ferred to,  the  power  must  be  exercised  sub- 
ject to  the  restriction  that  the  right  of  free 
navigation  is  not  essentially  impaired.  Jolly 
V.  Terre  Haute  Draw-Bridge  Co.,  (1863)  6 
McLean  (U.  S.)  237,  13  Fed.  Cas.  No.  7,441. 

Navigable  rivers  themselves  for  some  pur- 
poses and  the  soil  under  them,  as  well  as 
the  tide  waters  within  the  capes  and  coun- 
ties, still  belong  to  the  states  where  they  are 
situated.  So  all  other  rights  over  her  waters 
not  ceded  for  navigation  merely  remain  in  a 
state,  e.  g.  as  to  fisheries,  and  hence  she 
can  continue  to  regulate  them  in  subordina- 
tion to  the  other.  Regulations  of  rights  of 
property  in  lands  and  fishing  on  the  coasts 
of  a  state  are  not  regulations  of  conuneroe, 
and  do  not  conflict  with  the  Constitution  or 
any  Act  of  Congress.  U.  S.  v.  New  Bedford 
Bridge,  (1847)  1  Woodb.  &  M.  (U.  S.)  401, 
27  Fed.  Cas.  No.  16,867. 


A  Oonpact  Between  States  to  keep  open  the  navigation  of  a  river,  when  sanctioned 
by  Congress,  becomes  a  law  of  the  Union. 

Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co., 
(1861)  13  How.  (U.  S.)  566,  wherein  the 
court  said:  "No  state  law  can  hinder  or 
obstruct  the  free  use  of  a  license  granted 
under  an  Act  of  Congress.  Nor  can  any 
state  violate  the  compact,  sanctioned  as  it 
has  been,  bv  obstructing  the  navigation  of 
the  river.    More  than  this  is  not  necessary 


to  give  a  civil  remedy  for  an  injury  done  bv 
an  obstruction.  Congress  might  punish  such 
an  act  criminally,  but  until  they  shall  bo 
provide,  an  indictment  will  not  lie  in  the 
courts  of  the  United  States  for  an  obstruc- 
tion which  is  a  public  nuisance.  But  a 
public  nuisance  is  also  a  private  nuisance, 
where  a  special  and  irremediable  mischief  it 
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done  to  an  individual/'  and  the  courts  of  the  Fed.  Cas.  No.  3,845 ;  U.  8.  v.  Railroad  Bridge 

United  States  may  enjoin  a  threatened  ob-  Co.,  (1855)   6  McLean  (U.  8.)  517,  27  Fed. 

struction.     See  also  Devoe  r.  Penrose  Ferry  Cas.  No.  16,114. 
Bridge  Co.,   (1854)   5  Pa.  L.  J.  Rep.  313,  7 

The  Act  of  Congress  Admitting  California  as  a  state  of  the  Union,  which  declares 
"  that  all  the  navigable  waters  within  the  said  state  shall  be  common  highways 
and  forever  free,  as  well  to  the  inhabitants  of  the  said  state  as  to  the  citizens 
of  the  United  States,  without  any  tax,  impost,  or  duty  therefor,"  did  not  deprive 
the  state  of  any  powers  over  navigable  waters  within  her  limits  which  the 
original  states  possessed  over  such  waters  within  their  limits.  If  the  clause 
could  be  treated  as  divisible  into  two  provisions,  they  must  be  construed  tof '^ther 
as  having  but  one  object,  namely,  to  insure  a  highway  equally  open  to  all  with- 
out preference  to  any,  and  unobstructed  by  duties  or  tolls,  and  thus  prevent  the 
use  of  the  navigable  streams  by  private  parties  to  the  exclusion  of  the  public, 
and  the  exaction  of  any  toll  for  their  navigation;  and  that  the  clause  con- 
templated no  other  restriction  upon  the  power  of  the  state  in  authorizing  the 
construction  of  bridges  over  them  whenever  such  construction  would  promote 
the  convenience  of  the  public. 


Cardwell  v,  American  Bridge  Co.,   (1885) 
113  U.  S.  210. 

In  WoodruflF  v.  North  Bloomfield  Gravel 
Min.  Co.,  (1884)  18  Fed.  Rep.  786,  the 
court  said:  ''The  provision  in  the  act  of 
admission  may  not  be  valid  as  a  mere  com- 
pact between  the  United  States  and  the  new 
state,  but  it  is  valid  as  an  Act  of  Congress, 
passed  by  virtue  of  its  constitutional  power 
to  regulate  commerce  amonff  the  states  and 
with  foreign  nations,  and  its  authority  to 
establish  post-roads.  The  conditions  thus  im- 
posed upon  California  by  the  Act  of  Congress 
admitting  her  into  the  Union  cannot  be  law- 
fully violated  by  obstructing,  much  less  de- 
stroying, the  navigation  of  her  rivers  and 
bays  for  purposes  [discharging  mining  debris 
into  navigable  waters]  having  no  relation  to 
facilitating  navigation  or  commerce.  The 
power  of  Congress  to  regulate  commerce  be- 
tween the  states  would  also,  doubtless,  en- 
able it,  by  proper  legislation,  independent  of 


these  conditions  imposed  by  the  act  of  ad- 
mission, to  prevent  the  state  from  destroying 
or  obstructing,  or  authorizing  the  destruction 
or  obstruction  of,  the  capaci^  for  navigation 
of  her  navigable  waters.  If  California  can 
lawfully  authorize,  and  if  she  has  authorized, 
the  acts  complained  of,  as  is  argued  by  de- 
fendants, then,  as  was  said  in  regard  to  the 
United  States,  the  whole  navigable  waters 
of  the  rivers  and  bays  of  the  state  may  be 
filled  up,  and  their  navigability  be  utterly 
destroyed;  and  if  they  are  not  so  filled,  it 
will  be  because  of  a  want  of  physical 
capacity,  and  not  because  it  is  unlawful  to  do 
it.  But  we  are  satisfied  that  neither  Con- 
gress nor  the  legislature  of  California  has 
attempted  to  legalize  those  acts,  and  that 
neither  has  the  constitutional  power  to  do  it." 
See  also  People  v,  Potrero,  etc.,  R.  Co., 
(1885)  67  Cal.  166;  Scheurer  v,  Columbia  St. 
Bridge  Co.,  (1886)  27  Fed.  Rep.  172,  as  to 
the  Act  admitting  Oregon  into  tne  Union. 


(2)  Ovmership  and  Orcmts  of  Shores  cmd  Tide-water  Lands.  —  "  It  is  the 
settled  law  of  this  country  that  the  ownership  of  and  dominion  and  sovereignty 
over  lands  covered  by  tide  waters,  within  the  limits  of  the  several  states,  belong 
to  the  respective  states  within  which  they  are  found,  with  the  consequent  right 
to  use  or  dispose  of  any  portion  thereof,  when  that  can  be  done  without  sub- 
stantial impairment  of  the  interest  of  the  public  in  the  waters,  and  subject 
always  to  the  paramount  right  of  Congress  to  control  their  navigation  so  far  as 
may  be  necessary  for  the  regulation  of  commerce  with  foreign  nations  and 
among  the  states.  This  doctrine  has  often  been  announced  by  this  court,  and 
is  not  questioned  by  counsel  of  any  of  the  parties." 

Illinois  Cent.  R.  Ck>.  1?.  Illinois,  (1892)  146  Upon  the  Declaration  of  Independence  in 
U.  S.  435,  modifying  and  affirming  (1888)  33  1776  the  people  of  the  state  of  New  York, 
Fed.  Rep.  730.  as  the  successor  of  their  former  sovereign, 
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were  invested  witli  all  the  prerogative  rights 
of  the  king  of  England,  and  so  became  the 
owner  of  the  soil  under  the  waters  of  the 
Hudson  river,  below  high-water  mark,  as  far 
up  as  the  tide  ebbs  and  flows.  The  power 
bestowed  upon  Congress  comprehends  only 
the  use  of  the  water,  and  in  no  way  dimin- 
ishes the  right  of  the  state  as  the  owner  of 
the   soil.     It   is   a   right   to   regulate,    but 


grants  no  property  interest  and  impairs  no 
rights  of  tne  state,  because  the  powers  not 
delegated  to  the  United  States  by  the  Con- 
stitution nor  prohibited  by  it  to  the  states 
are  reserved  to  the  state  respectively  or  to 
the  people.  Rumsey  t?.  New  York,  etc.,  R. 
Co.,  (1892)  63  Hun  (N.  Y.)  200,  affirmed 
(1893)   137  N.  Y.  663. 


erant  of  8h«rei  of  Seat,  Bays  and  BiTers.  —  The  several  states  may  grant  the  right 
to  the  shores  of  the  seas,  bays,  and  rivers,  if  not  previously  appropriated  by 
grant,  prescription,  or  otherwise ;  provided,  the  exercise  of  an  exclusive  right, 
thus  granted,  does  not  infringe  upon  the  rights  of  the  governnient  of  the  United 
States,  in  its  power  ^^  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states." 


Galveston  v,  Menard,  (1859)  23  Tex.  392, 
holding  that  a  grant  by  the  republic  of 
Texas  of  part  of  the  Galveston  bay,  usually 
covered  with  salt  water,  called  the  "  flats," 
and  thereby  vesting  an  exclusive  right  to  the 


soil  thereof,  and  to  the  full  ownership  of  the 
same,  just  as  if  it  had  been  dry  land,  was  not 
in  conflict  with  the  powers  of  Congress  under 
this  clause. 


Qraat  of  Tide-water  Marshes  with  Fewer  to  Drain.  —  A  state  statute  granting  to  a 
corporation  the  right  of  property  in  the  tide-water  marsh  lands,  with  power 
to  reclaim  and  drain,  from  time  to  time,  as  should  appear  expedient,  all  or  any 
portion  of  the  wet  or  overflowed  lands  and  tide-water  marshes  on  or  adjacent 
to  Staten  Island  and  Long  Island,  except  such  portions  of  the  same  as  were 
included  within  the  corporate  limits  of  any  city,  and  to  construct,  maintain, 
and  use  all  dykes,  dams,  ditches,  drains,  sluices,  engines,  pumps,  and  other 
works  necessary  or  convenient  for  that  purpose,  is  obnoxious  to  this  clause. 

Coxe  V.  State,  (1895)  144  N.  Y.  401. 

(3)  Power  to  Make  Improvemevis  amd  to  Exeunt  Tolls.  —  The  improve- 
ment of  harbors,  bays,  and  navigable  rivers  within  the  states  falls  within  the 
class  of  cases  of  a  local  nature  or  operation  in  which  the  states  may  adopt 
regulations  in  the  absence  of  congressional  action.  The  control  of  Congress 
over  them  is  to  insure  freedom  in  their  navigation,  so  far  as  that  is  essential  to 
the  exercise  of  its  commercial  power.  Such  freedom  is  not  encroached  upon 
by  the  removal  of  obstructions  to  their  navigability  or  by  other  legitimate  im- 
provement The  states  have  as  full  control  over  their  purely  internal  commerce 
as  Congress  has  over  commerce  among  the  several  states  and  with  foreign 
nations;  and  to  promote  the  growth  of  that  internal  commerce  and  insure  its 
safety  they  have  an  undoubted  right  to  remove  obstructions  from  their  harbors 
and  rivers,  deepen  their  channels,  and  improve  them  generally,  if  they  do  not 
impair  their  free  navigation  as  permitted  under  the  laws  of  the  United  States, 
or  defeat  any  system  for  the  improvement  of  their  navigation  provided  by  the 
general  government.  Legislation  of  the  states  for  the  purposes  and  within  the 
limits  mentioned  does  not  infringe  upon  the  commercial  power  of  Congress. 

Mobile    County    v.    Kimball,    (1880)     102  A  state  has  the  right,  in  the  absence  of 

U.  S.  699.    See  also  Sands  v,  Manistee  River  regulation  by  Confess,  to  establish,  manage, 

Imp.  Co.,    (1887)    123  U.   S.  295,  affirming  and  carry  on  works  and  improvements  of  a 

(1884)  63  Mich.  593.  local  character  though   necessarily  more  or 
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!«■•  affecting  i]it«rftat«  and  foreign  oom- 
nerce.  Ouachita  Packet  Co.  v,  Aiken, 
(1887)  121  U.  8.  447,  (i^ffirming  (1883)  16 
Fed.  Rep.  890. 

The  improyement  of  a  navigable  river  con- 
nected with  the  dbean  and  constituting  a 
navigable  water  of  the  United  States,  but 
lying  entirely  within  a  state,  is  a  matter 


local  in  its  nature,  and  such  improvement 
may  be  made  by  or  under  the  authority  of 
the  state  so  long  as  the  free  navigation  of 
the  river  as  it  may  be  permitted  by  the 
laws  of  the  United  States  is  not  impaired 
or  any  system  for  its  improvement  provided 
by  the  general  government  is  not  interfered 
with  or  defeated.  Stockton  v,  Powell,  (1892) 
29  Fla.  1. 


By  a  Muaioipal  Corporation.  —  In  the  absence  of  eongreesional  action  a  municipal 
corporation,  if  authorized  by  a  state  statute,  has  the  undoubted  right  to  make 
such  improvement  in  a  navigable  river  in  aid  of  navigation  as  in  its  judgment 
is  required,  but  after  Congress  has  passed  a  law  on  the  subject  and  thus  assumed 
jurisdiction  over  it,  the  city  can  only  act  in  conformity  to  the  Act  of  Congress. 

Chicago  V.  Law,  (1893)  144  111.  678. 

Oranting  Sole  Bight  of  Bavigation  to  Improvement  Company.  —  The  river  Penobscot  is 
situated  entirely  within  the  state  of  Maine ;  having  its  rise  far  in  the  interior 
of  the  state,  it  is  not  subject  to  the  tides  above  the  city  of  Bangor  near  its  mouth. 
Between  the  city  of  Bangor  and  Oldtown,  a  distance  of  eight  miles,  the  Penob- 
scot passes  over  a  fall,  \&  crossed  by  four  dams  erected  for  manufacturing  pur- 
poses, and  for  the  above  space  is  not  and  never  has  been  navigable,  but  there 
is  a  railroad  from  Bangor  to  the  steamboat  landing  at  Oldtown.  The  legis- 
lature of  Maine  granted  to  certain  parties  authority  to  improve  the  navigation 
of  the  Penobscot  river  above  Oldtown,  and  further  provided  that  if  the  parties 
should  perform  the  conditions  of  the  grant,  "  the  sole  right  of  navigating  said 
river  by  boats  propelled  by  steam  from  said  Oldtown  so  far  up  as  they  shall 
render  the  same  navigable  is  hereby  granted  to  them  for  the  term  of  twenty 
years  from  and  after  the  completion  of  the  improvement."  It  was  held  that  this 
statute  was  not  in  conflict  with  the  commerce  clause. 

Veazie  v.  Moor,  (1852)  14  How.  (U.  S.)  671,  afp/rming  (1850)  32  Me.  343,  (1849)  31 
Me.  360. 

The  Bzaeiioii  hy  a  State  of  ToUi  for  passing  through  improved  waters  of  the 
state,  as  compensation  for  the  use  of  artificial  facilities  constructed,  is  not  an 
interference  with  interstate  and  foreign  commerce. 

tion].  The  tax  in  such  cases  is  considered 
merely  as  compensation  for  the  additional 
facilities  thus  jproyided  in  the  navigation  of 
the  waters."  (jrloucester  Ferry  Co.  v,  Penn- 
sylvania, (1885)  114  U.  8.  214. 

An  improvement  made  in  a  navigable  river 
nnder  the  authority  of  a  state  statute  by  the 
construction  of  a  boom  and  its  works,  and 
the  exaction  of  reasonable  charges  for  the 
use  of  such  work,  including  fees  of  state 
officials  for  inspecting  and  scaling,  is  not 
a  burden  upon  interstate  commerce.  "The 
state  has  a  right  to  improve  the  waterways 
within  its  limits  and  to  make  reasonable 
charges  for  the  use  of  such  improvements, 
at  least  until  Congress  interferes,  and  either 
itself  assumes  control  of  the  improvements  or 
compels  their  removal."  Lindsay,  etc.,  Co. 
V.  Mullen,  (1900)   176  U.  S.  148. 
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Huse  V,  Glover,  (1886)  119  U.  S.  648, 
wherein  the  court  said  that  the  question 
how  the  highways  of  a  state,  whether  on 
land  or  water,  shall  be  best  improved  for  the 
public  good  is  a  matter  for  state  determina- 
tion, subject  always  to  the  right  of  Congress 
to  interpose  when' the  state  action  is  deemed 
to  be  encroaching  upon  its  power  oyer  them 
as  a  means  of  interstate  and  foreign  com- 
merce.   Affirming  (1883)  15  Fed.  Rep.  292. 

''The  caaea  where  a  tax  or  toll  npon  ves- 
•ela  is  allowed  to  meet  the  expenses  incurred 
in  improving  the  navigation  of  waters  trav- 
ersed by  them,  as  by  the  removal  of  rocks, 
the  construction  of  dams  and  locks  to  in- 
crease the  depth  of  water  and  thus  extend 
the  line  of  navigation,  or  the  construction 
of  canals  around  falls,  rest  upon  a  different 
principle  [from  that  of  a  tax  on  transporta 


An.  I.,  iM  •« 


CONSTITUTION. 


A  state  has  the  constitutional  power  to 
improve  the  navigation  of  her  rivers,  and  con- 
sequently the  power  is  vested  in  her  to  judge 
of  the  expediency  and  to  provide  for  the  com- 
pletion of  such  works  of  public  improve- 
ment. Whether  a  state,  under  a  law  ad- 
mitting her  into  the  Union  providing  that 
the  navigable  rivers  shall  be  common  high- 
ways and  forever  free  as  well  to  the  inhab- 


itants of  the  state  as  other  citizens  of  the 
United  States,  without  any  tax,  duty,  impost 
or  toll  thereof  imposed  by  the  state,  has  the 
power  to  impose  an  impost,  tax,  duty,  or  toll 
for  the  navigation  of  any  of  her  public  rivers 
in  order  to  reimburse  expenditures  made  by 
her  in  improving  the  navigation,  or  for  any 
other  purpose,  qucere.  Homochitto  River  v. 
Withers,   (1855)  20  Miss.  21. 


Sibot  of  Establishing  a  Port  of  Dsliyery. — A  state  statute  imposing  tolls  on  vessels 

to  pay  for  improving  the  navigation  of  a  river  is  not  an  attempt  to  regulate 
commerce.  The  establishment  by  an  Act  of  Congress  of  a  port  of  delivery  on 
the  river  is  not  an  exercise  of  the  power  of  Congress  to  regulate  commerce 
which  conflicts  with  such  a  statute. 

Thames  Bank  v.  Lovell,  (1847)   18  Conn.  600.     See  also  Kellogg  v.  Union  Co.,  (1837) 
12  Conn.  7. 

Improvements  by  Persons  or  Corporations.  —  A  State  has  the  power  to  improve  her 
rivers  by  making  them  navigable,  and  to  charge  tolls  for  the  use  of  them. 
And  a  state  statute  incorporating  a  navigation  company  with  the  right  to 
collect  tolls  for  steamboats,  etc.,  passing  through  the  locks,  does  not  violate  this 
clause. 

McReynolds  v,  Smallhouse,  (1871)  8  Bush  (Ky.)  447. 

V&tll  Congress  Shall  See  Proper  to  Legislate  upon  the  same  subject,  a  state  has  the 
power  to  improve  her  waterways  by  the  removal  of  obstructions  from  their 
channels  for  the  purpose  of  improving  navigation,  and  to  authorize  persons  or 
corporations  making  improvements  to  collect  reasonable  tolls  for  the  increased 
facilities  thus  afforded  to  travel  and  transportation. 


Morris  v.  SUte,  (1884)  62  Tex.  739. 

A  Wisconsin  statute  incorporating  a  com- 
pany for  the  declared  purpose  of  improving 
the  navigation  of  the  Wisconsin  river  be- 
tv^een  certain  points,  and  authorizing  the 
company  to  erect  and  maintain  such  dams 
and  piers  at  such  points  on  the  river  between 
the  termini  as  should  seem  necessary  for  the 
suitable  improvement  of  the  navigation  of 
the  river,  and  to  demand  and  receive  tolls 
upon  all  lumber,  logs,  shingles,  etc.,  which 
riiould  pass  over  and  through  all  and  any 
of  the  improvements  made  by  the  company,  is 


not  void  as  a  burden  on  conunerce,  though  the 
improvements  are  in  the  main  channel  of  the 
river,  and  have  been  so  made  that,  in  navigat- 
ing the  river  with  rafts  of  lumber,  persons 
running  lumber  down  the  river  are  com- 
pelled to  run  the  same  over  and  through  the 
improvements  of  the  company  m  order  to 
get  to  market.  Until  Congress  exercises  its 
power  over  the  subject,  the  improvements 
legalized  by  the'  state  cannot  be  called  in 
question  by  private  parties.  Wisconsin 
River  Imp.  Co.  v.  Manson,  (1877)  43  Wis. 
255. 


(4)  Orant  of  Exclusive  Navigation,  —  Statutes  granting  to  certain  persons 
the  exclusive  navigation  of  all  the  waters  within  the  jurisdiction  of  the  state, 
with  boats  moved  by  fire  or  steam,  for  a  term  of  years,  are  repugnant  to  this 
clause,  so  far  as  those  statutes  prohibit  vessels  licensed,  according  to  Acts  of 
Congress,  for  carrying  on  the  coasting  trade,  from  navigating  the  said  waters 
by  means  of  fire  or  steam. 

Gibbons  v,  Ogden,  (1824)  Q  Wheat  (U.  S.)  1. 

(5)  Power  to  Obstnid  Navigaile  Waiers.  —  Waters  navigable  in  them- 
selves in  a  state,  and  connecting  with  other  navigable  waters  so  as  to  form  a 
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waterway  to  other  states  or  foreign  nations,  cannot  be  obstructed  or  impeded 
so  as  to  impair,  defeat,  or  place  any  burden  upon  a  right  to  their  navigation 
granted  by  Congress. 


Harman  17.  Chicago,  (1893)  147  U.  S.  411, 
reversing  (1892)   140  IH.  374. 

Under  the  power  conferred  upon  Congress 
by  the  Constitution  to  regulate  commerce,  the 
United  States  possesses,  provided  Congress 
sees  fit  to  exercise  it,  the  right  to  control  all 
structures  and  works  which  interfere  in  an^ 
manner  with  the  navigable  capacity  of  navi- 
gable waters  of  the  United  States,  which, 
either  by  themselves  or  in  connection  with 
other  waters,  form  channels  for  interstate 
commerce.  In  the  absence,  however,  of  legis- 
lation by  Congress  forbidding  the  states  to 
authorize  works  of  that  nature,  the  states 
have  very  frequently,  by  legislative  acts, 
granted  rights  to  corporations  and  others  to 
bridge  navigable  streams,  to  erect  dams, 
booms,  wharves,  piers,  and  other  works, 
which  practically  interfered  with  or  abridged 
the  navigability  of  streams  over  which  Con- 
gress had  the  right  to  exercise  jurisdiction. 
In  the  absence  of  congressional  legislation 
the  federal  power,  in  the  language  of  the 
courts,  is  dormant,  but  capable  of  assertion 
by  Congress  at  any  time;  and  when  so  as- 
serted the  power  of  Congress  is  supreme,  and 
its  laws,  if  in  conflict  with  state  laws  upon 
the  same  subject,  are  paramount.  Navigstble 
Waters,  (1899)  22  Op.  Atty.-Gen.  335. 

The  light  of  eminent  domain  over  the 
shores  and  the  soil  under  the  waters  resides 
in  the  state  for  all  municipal  purposes,  and 
within  the  legitimate  limitations  of  this 
right  the  power  of  the  state  is  absolute,  and 


an  appropriation  of  the  shores  and  lands  is 
lawful.  In  the  exercise  of  this  right  the 
state  may  directly,  or  indirectly  by  delega- 
tion, authorize  the  construction  of  bridges, 
piers,  wharves,  or  other  obstructions  in  navi- 
gable waters.  Such  obstructions  are  not 
nuisances,  because  that  cannot  be  a  nuisance 
which  is  done  by  lawful  authority.  It  is  only 
when  the  exercise  of  this  power  of  eminent 
domain  comes  in  collision  with  the  para- 
mount authority  of  the  United  States  that  it 
is  inhibited  and  impotent.  The  power  of  the 
state  ends  where  that  of  the  national  sov- 
ereignty begins;  but  until  Congress  has  as- 
serted its  power  to  regulate  commerce,-  and 
hy  legislation  has  assumed  to  restrict  the 
jurisdiction  of  the  state  over  its  navigable 
waters,  no  conflict  can  arise,  and  the  au- 
thority of  the  state  is  comprehensive.  Orme- 
rod  17.  New  York,  etc.,  R.  Co.,  (1882)  13 
Fed.  Rep.  370.  See  Silliman  v.  Hudson  River 
Bridge  Co.,  (1857)  4  Blatchf.  (U.  S.)  74,  22 
Fed.  Cas.  No.  12,861,  (1859)  4  Blatchf. 
(U.  S.)  396,  Fed.  Cas.  No.  12,852,  (1861) 
1  Black  (U.  S.)  682,  (18G2)  5  Blatchf. 
(U.  S.)  56,  6  Fed.  Cas.  No.  2,983,  (1864)  2 
Wall.  (U.  S.)  403;  Silliman  v,  Troy,  etc.. 
Bridge  Co.,  (1873)  11  Blatchf.  (U.  S.)  274, 
22  Fed.  Cas.  No.  12,853. 

No  state  can  obatmct  a  navigable  stream 
which  extends  to  other  states  or  is  connected 
with  a  river  or  lake  which  falls  into  the  sea. 
Palmer  r.  Cuyahoga  County,  (1843)  3  Mc- 
Lean (U.  S.)  226,  18  Fed.  Cas.  No.  10,688. 


(6)  Power  to  Prohibit  Ohstrwctions.  —  Congress  has  power  to  pass  laws 
for  the  regulation  of  the  navigation  of  public  rivers  and  to  prevent  any  and 
all  obstructions  therein,  but  until  it  does  pass  some  such  law  there  is  no  common 
law  of  the  United  States  which  prohibits  obstructions  and  nuisances  in  navigable 
rivers  unless  it  be  by  the  maritime  law,  administered  by  the  courts  of  ad- 
miralty and  maritime  jurisdiction;  and  in  the  absence  of  the  exercise  of  such 
power  by  Congress  the  states  may  adopt  regulations. 


Willamette  Iron  Bridge  Co.  t?.  Hatch, 
(1888)  125  U.  S.  8,  reversing  (1884)  19  Fed. 
Rep.  347,  (1881)  6  Fed.  Rep.  326,  780. 

Until  Congress  exercises  the  power  given 
to  it  in  such  a  way  as  to  manifest  the  inten- 
tion to  supersede  or  contravene  state  legisla- 


tion, the  states  may  by  law  prescribe  such 
police  regulations  as  are  necessary  to  pre- 
vent  obstruction  of  their  harbors  and  navi- 
gable waters,  and  to  provide  for  the  safety 
of  vessels  lying  at  anchor  or  moving  thereon. 
Green  v.  Steamer  Helen,  (1880)  1  Fed.  Rep. 
922.  « 


(7)  Liability  for  Marine  Torts,  —  Until  Congress  makes  some  regulation 
touching  the  liability  of  parties  for  marine  torts  resulting  in  the  death  of  the 
persons  injured,  a  state  statute  providing  "  that  when  the  death  of  one  is 
caused  by  the  wrongful  act  or  omission  of  another,  the  personal  representatives 
of  the  former  may  maintain  an  action  therefor  against  the  latter,  if  the  former 
might  have  maintained  an  action,  had  he  lived,  against  the  latter  for  an  injury 
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for  the  same  act  or  omission/'  applies,  and,  as  thus  applied,  it  constitutes  no 
encroachment  upon  the  commercial  power  of  Congress. 


Sherlock  v.  Ailing,  (1876)  03  U.  S.  104, 
wherein  the  court  said:  "  The  legislation  of 
a  state,  not  directed  against  commerce  or  any 
of  its  regulations,  but  relating  to  the  rights, 
duties,  and  liabilities  of  citizens,  and  only 
indirectly  and  remotely  affecting  the  opera- 


tions of  commerce,  is  of  obligatory  force 
upon  citizens  within  its  territorial  jurisdic- 
tion, whether  on  land  or  water  or  engaged  in 
commerce,  foreign  or  interstate,  or  in  any 
other  pursuit." 


(8)  Declarmg  Small  Streams  Navigable.  —  Small  streams  declared  navi- 
gable by  state  statutes,  for  the  purpose  of  preserving  them  for  the  use  of  saw- 
logs  and  various  kinds  of  small  water  craft  and  to  prevent  people  from  putting 
dams  across  them,  are  not  made  navigable  streams  within  the  meaning  of  any 
constitutional  provision,  treaty,  or  ordinance  of  the  United  States. 

Duluth  Lumber  Co.  v,  St.  Louis  Boom,  etc.,  Co.,  (1883)  17  Fed.  Rep.  424. 

(9)  Rvlea  of  Navigation  as  to  Displaying  Lights.  —  A  state  statute 
requiring  a  light  to  be  suspended  in  the  rigging  at  least  twenty  feet  above  deck, 
as  a  rule  of  navigation  is  doubtless  binding  upon  her  own  courts,  but  cannot 
regulate  the  decisions  of  the  federal  courts  administering  the  general  admiralty 
law.  They  can  be  governed  only  by  the  principles  peculiar  to  that  system,  as 
generally  recognized  in  maritime  countries,  modified  by  Acts  of  Congress 
independently  of  local  legislation. 

that  every  steamboat  navigating  at  night 
shall  carry  one  or  more  signal  lights.  Each 
state  may  pass  such  laws  affecting  commerce, 
to  operate  within  its  own  limits,  not  in  direct 
conflict  with  the  provisions  of  the  Constitu- 
tion of  the  United  States  or  Congress,  as  are 
necessary  for  the  life,  the  health,  the  personal 
rights,  and  the  property  of  its  citizens,  and 
those  enjoying  its  protection.  In  such  stat- 
utes, a  state  may  lawfully  add  to  the  require- 
ments already  made  by  an  Act  of  Congress 
on  the  subject  of  navigation.  Fitch  v,  Liv- 
ingston, (1861)  4  Sandf.  (N.  Y.)  492. 


The  Steamboat  New  York  v.  Rea,  (1855) 
18  How.  (U.  S.)  225. 

A  New  York  statute  enacted  in  1826,  which 
required  every  steamboat  navigating  the 
rivers  and  lakes  of  the  state  in  the  night 
time  to  carry  and  show  two  good  lights,  one 
near  her  bow  and  the  other  near  her  stern, 
was  held  to  be  valid  and  obligatory  upon  such 
vessels  whether  navigating  from  place  to 
place  in  the  state,  or  from  foreign  states, 
under  a  coasting  license,  notwithstanding  the 
subsequent  enactment  of  Congress  in  1838, 


(10)  Prohibiting  Emission  of  Dense  SmoJce  from  Boats.  —  A  municipal 
ordinance  providing  that  "  the  owner  or  owners  of  any  boat  or  locomotive 
engine,  and  the  person  or  persons  employed,  as  engineer  or  otherwise,  in  the 
working  of  the  engine  or  engines  in  said  boat,  or  in  operating  such  locomotive, 
and  the  proprietor,  lessee,  and  occupant  of  any  building,  who  shall  permit  or 
allow  dense  smoke  to  issue  or  be  emitted  from  the  smoke-stack  of  any  such  boat 
or  locomotive,  or  the  chimney  of  any  building,  within  the  corporate  limits, 
shall  be  deemed  and  held  guilty  of  creating  a  nuisance,  and  shall,  for  every , 
such  offense,  be  fined  a  sum  not  less  than  five  dollars  nor  more  than  fifty  [ 
dollars,"  does  not  impose  any  restraint  on  the  use  of  vessels,  although  engaged  f 
in  general  commerce,  other  than  is  consistent  with  law.  At  most  it  purports 
only  to  regulate  their  use  in  such  manner  as  may  not  produce  effects  detri- 
mental to  property  and  business,  nor  become  a  personal  annoyance  to  the  public 
at  large  within  the  city.  The  existence  of  a  power  in  CoTiin*ess  to  control  the 
barbor  and  the  tovring  in  J^nd  out  of  merchant  vessels  engaged  in  commerce 
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with  foreign  nations  and  with  the  several  states,  does  not^  of  itself,  prevent 
local  legislation  for  the  security  of  property,  and  the  health,  eomfort,  and 
convenience  of  the  people  in  a  municipality.  It  is  only  repugnant  and  inter- 
fering state  legislation  that  must  give  way  to  the  paramount  laws  of  Congress 
constitutionally  enacted. 

Harmon  v,  Chicago,  (1884)  110  111.  405. 

(11)  Anchorage  Qf  Vessels.  —  So  much  of  a  state  statute  as  declares  in 
what  parts  of  the  waters  of  the  state  it  shall  not  be  lawful  for  vessels  to  anchor, 
is  a  constitutional  exercise  of  the  rights  of  state  legislation. 

Green  v.  Steamer  Helen,  (1880)  1  Fed.  Bep.  922. 

(12)  HwrboT  Regulations  —  (a)  Feet  of  Katten  and  Wardem.  —  A  state  statute 
enacting  that  the  master  and  warden  of  a  port  within  the  state  should  be  entitled 
to  demand  and  receive,  in  t^ldition  to  other  fees,  the  sum  of  five  dollara  whether 
called  on  to  perform  any  service  or  not,  for  every  vessel  arriving  in  that  port,  is 
void  as  a  prohibition  on  commerce. 


Southern  Steamship  Co.  v.  Portwardena, 
(1867)  6  Wall.  (U.  S.)  31,  in  which  case  the 
court  said:  ''It  is  claimed,  however,  that 
the  tax  is  for  compensation  to  the  master  and 
wardens,  whose  duty  it  is  to  perform,  when 
called  upon,  the  various  services  required  of 
port  wardens,  and  that  the  law  for  its  collec- 
tion stands,  therefore,  on  the  same  constitu- 
tional grounds  as  the  state  laws  authorizing 
the  collection  of  pilotage.  But  there  are  two 
answers  to  this  proposition.  The  first  is, 
that  no  Act  of  Ck)ngres8  recognizes  such  laws 
as  that  of  houi^iwia  as  proper  and  beneficial 
regulations,  while  the  state  laws  in  respect 
to  pilotage  are  thus  recognized.  The  second 
is,  that  the  right  to  recover  pilotage  and  half 
pilotage,  as  prescribed  by  state  legislation, 
rests  not  only  on  istate  laws  but  upon  con- 
tract. Pilotage  is  compensation  for  services 
performed;  half  pilotage  is  compensation  for 
services  which  the  pilot  has  put  himself  in 
readiness  to  perform  by  labor,  risk,  and  cost, 
and  which  he  has  actually  offered  to  per- 
form. But  in  the  case  before  us  there  were 
no  services  and  no  offer  to  perform  any.  The 
state  law  is  express.  It  subjects  the  vessel 
to  the  demand  of  the  master  and  wardens, 
'whether  they  be  called  on  to  perform  any 
service  or  not.'"  Contra^  Waraens  i?.  Ship 
Martha  J.  Ward,  (1859)  14  La.  Ann.  287. 

"  What  are  termed  harbor  dues  or  port 
charges,  exacted  by  the  state  from  vessels  in 
its  harbors,  or  from  their  owners,  for  other 
than  sanitary  purposes,  are  sustained.  We 
say  for  other  than  sanitary  purposes,  for  the 
power  to  prescribe  regulations  to  protect  the 
health  of  the  community,  and  prevent  the 
spread  of  disease,  is  incident  to  all  local 
municipal  authority,  however  much  such 
regulations  may  interfere  with  the  movements 
of  commerce.  But,  independently  of  such 
measures,  the  state  may  prescribe  regulations 
for  the  government  of  vessels  whilst  in  its 
harbors;  it  may  provide  for  their  anchorage 
or  mooring,  so  as  to  prevent  confusion  and 


collision;  it  may  designate  the  wharves  at 
which  they  shall  discharge  and  receive  their 
passengers  and  cargoes,  and  require  their  re- 
moval from  the  wharves  when  not  thus  en- 
gaged, so  as  to  make  room  for  other  vessels. 
It  may  appoint  officers  to  see  that  the  regu- 
lations are  carried  out,  and  impose  penalties 
for  refusing  to  obey  the  directions  of  such 
officers;  and  it  may  impose  a  tax  upon  ves- 
sels sufficient  to  meet  the  expenses  attendant 
upon  the  execution  of  the  regulations.  The 
authority  for  establishing  regulations  of  this 
character  is  found  in  the  right  and  duty  of 
the  supreme  power  of  the  state  to  provide 
for  the  safety,  convenient  use,  and  undis- 
turbed enjoyment  of  property  within  its 
limits;  and  charges  incurred  in  enforcing 
the  regulations  may  properly  be  considered 
as  compensation  for  the  facilities  thus  fur- 
nished to  the  vessels.  Gloucester  Ferry  Co. 
v.  Pennsylvania,  (1885)   114  U.  S.  214. 

A  Florida  statute  establishing  the  office  of 
harbor  master  for  the  port  of  Pensaeola  pro- 
vides "that  the  harbor  master  shall  have 
power  to  demanjl  and  receive  from  the  com- 
manders, owners,  or  consignees,  or  either  of 
them,  of  eveiy  vessel  that  may  enter  the  port 
of  Pensaeola  and  load  or  unload,  or  make 
fast  to  any  wharf,  the  following  fees,  viz.: 
For  any  vessel  drawing  less  than  ten  feet,  the 
sum  of  five  dollars ;  and  for  any  vessel  draw- 
ing more  than  ten  feet,  the  sum  of  one  dollar 
for  each  additional  foot:  Provided,  This  sec- 
tion shall  not  extend  to  flats,  keel-boats, 
steamboats  or  other  vessels  regularly  em- 
ployed in  the  trade  between  the  port  of  Pen- 
saeola and  the  ports  in  the  states  of  Ala- 
bama, Louisiana,  and  Texas.**  As  the  Act 
authorizes  the  collection  of  the  fees  whether 
the  officer  is  called  on  to  render  any  service 
or  not,  it  is  invalid.  Webb  v,  I>unn,  (18^) 
18  Fla.  723. 

A  New  Jersey  statute  authorising  tlie  ap- 
pointment of  harbor  masters  and  inspectors 
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with  power  to  demand  and  receive  from  the 
commanders  or  owners  of  vessels  of  the 
United  States  or  of  foreign  nations  that  are 
permitted  to  enter  the  waters  of  the  bay  of 
Kew  York,  or  in  the  North  river  within  the 
limits  of  Jersey  City  and  Hoboken,  and  load 
or  unload  or  make  fast  to  any  wharf  therein, 
one-half  of  one  per  cent,  per  ton ;  and  also  on 
foreign  ships  entering  said  port,  and  loading 
or  unloading  at  any  wharf  therein,  double 
the  amount  of  fees  above  specified,  is  repug- 
nant to  this  clause.  Hackley  v.  Geraghty, 
(1870)  34  N.  J.  L.  332,  in  which  case  the 
court,  commenting  on  Southern  Steamship  Co. 
V.  Portwardens,  (1867)  6  Wall.  (U.  S.)  31, 
said :  "  It  may  be  said  that  our  Act  is  unlike 
the  Louisiana  Act,  in  that  the  latter  expressly 
provides  that  the  port  wardens  shall  be  en- 
titled to  demand  and  receive  their  fees, 
whether  called  on  to  perform  any  service  or 
not,  for  every  vessel  arriving  in  the  port  of 
New   Orleans,   and   ours   contains   no   such 


provision.  The  effect  of  our  Act  is,  however, 
the  same  as  if  the  words  of  the  Louisiana 
Act  had  been  contained  therein.  The  com- 
manders, owners,  and  consignees  of  all  ships 
and  vessels  which  come  within  the  limits  of 
Jersey  City  or  Hoboken,  and  load  or  unload 
or  make  fast  to  any  wharf  therein,  are  made 
liable  to  the  payment  of  the  prescribed  fees." 
Affirmed  in  Geraghty  v,  Hackley,'  (1872)  36 
N.  J.  L.  459. 

A  New  York  statute  which  provides  that 
every  vessel  entering  the  port  of  New  York, 
which  "  loads  or  unloads,  or  makes  fast  to 
any  wharf  therein,"  shall,  within  a  certain 
time  thereafter,  pay  certain  fees  to  certain 
officers  denominated  "  harbor  masters,"  which 
fees  are  graduated  by  the  tonnage  of  such 
vessel,  is  valid.  Benedict  r.  Vanderbilt, 
(N.  Y.  Super.  Ct.  (3en.  T.  1863)  26  How.  Pr. 
(N.  Y.)  211. 


WhMi  the  StrriMt  Art  Astvally  B«id«rtd,  the  fees  allowed  are  not  inconsistent  with 
this  clause. 


New  Orleans  v.  Salvador  Prats,  (1846)  10 
Rob.   (La.)  469. 

A  New  York  statute  which  provides  that 
every  vessel  entering  the  port  of  New  York, 
which  "  loads  or  unloads,  or  makes  fast  to 
any  wharf  therein,"  shall,  within  a  certain 
time  thereafter,  pay  certain  fees  to  certain 
officers  denominated  "  harbor  masters,"  which 
fees  are  graduated  by  the  tonnage  of  such 
vessel,  is  valid.  The  harbor  masters'  fees 
are  exacted,  not  for  entering  or  anchoring  in 
the  harbor,  but  using  the  soil  "  by  loading  or 
unloading,  or  making  fast  to  wharves."  As 
much  service  may  h^  rendered  by  them  in 
making  or  keeping  room  for  vessels  arriving 
at  the  wharves  where  they  unload,  as  if  they 
had  done  some  positive  act  in  placing  them 
there.  Benedict  v.  Vanderbilt,  (N.  Y.  Super. 
Ct.  Gen.  T.  1863)  26  How.  Pr.  (N.  Y.)  211. 

See  Harbor  Master  t?.  Southerland,  (1872) 
47  Ala.  613,  in  which  it  was  held  that  a 
statute  and  ordinance  of  the  city  of  Mobile, 


under  the  rule  that  a  statute  is  to  be  so  con- 
strued, if  possible,  as  to  make  it  consistent 
with  and  not  repugnant  to  the  Constitution, 
may  reasonably  be  interpreted  to  mean  that 
every  steamer  or  sailing  vessel  that  may  come 
within  the  bay  of  Mobile,  or  within  the  cor- 
porate limits  of  the  city  of  Mobile,  for  the 
purpose  of  either  discharging  or  loading,  or 
both,  of  freight  of  any  description,  and 
anchor  in  the  lower  bay,  or  proceed  to  the 
city,  and  the  services  of  the  harbor  master 
or  port  wardens,  or  either  of  them,  become  and 
are  necessary  to  station  said  steamer  or  sail- 
ing vessel,  or,  when  stationed,  to  change  its 
location,  or  when  any  other  services  usually 
rendered  by  such  officers  become  necessary, 
and  are  actually  rendered,  or  offered  to  be 
rendered,  then  such  steamer  or  sailing  vessel 
shall  be  subject  to  the  rates  of  harbor  mas- 
ters' fees  mentioned  in  said  ordinance,  and 
not  otherwise.  So  construed,  said  Act  and 
ordinance  become  police  regulations  merelv, 
and  are  relieved  from  all  constitutional  ob- 
jections. 


(b)  PrdiiMtliig  Pmoni  flma  Awnmtng  Title  of  Port  Wardon.  —  A  statute  entitled  '^  An 
Act  to  forbid  the  assumption  of  the  title  of  port  warden  by  persons  not  duly 
appointed/'  was  held  to  be  valid  as  applied  to  a  resident  of  an  adjoining  state 
appointed  a  port  warden  of  that  state  by  the  governor  of  the  state,  who  exer- 
cised his  powers  of  port  warden  in  his  place  of  business  in  a  city  of  the  enacting 
state. 

Curtin  v.  People,  (1882)  26  Hun  (N.  Y.)  564,  affirmed  (1882)  89  N.  Y.  621. 

(o)  logvlating  Aeeommodatlons  and  SUtioni  of  Vofsels  and  Diiplaj  of  Lights.  —  Municipal 
ordinances  providing  that  no  vessel  shall  lie  in  a  thoroughfare  in  the  harbor 
for  more  than  twenty-four  hours,  and  requiring  all  vessels  anchored  in  the 
harbor  to  keep  a  light  burning  on  board  from  dark  until  daylight  suspended 
conspicuously  amidships  twenty  feet  high  from  the  deck,  were  held  valid. 
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Local  authorities  have  a  right  to  prescribe  at  what  wharf  a  vessel  may  lie,  and 
how  long  she  may  remain  there,  where  she  may  unload  or  take  on  board  particu- 
lar cargoes,  where  she  may  anchor  in  the  harbor,  and  for  what  time,  and  what 
description  of  light  she  shall  display  at  night  to  warn  the  passing  vessels  of 
her  position,  and  that  she  is  at  anchor  and  not  under  sail.  They  are  like  to  the 
local  usages  of  navigation  in  different  ports,  and  every  vessel,  from  whatever 
part  of  the  world  she  may  come,  is  bound  to  take  notice  of  them  and  conform 
to  them.  And  there  is  nothing  in  the  regulations  referred  to*  in  the  port  of 
Charleston  which  is  in  conflict  with  any  law  of  Congress  regulating  commerce, 
or  with  the  general  admiralty  jurisdiction  conferred  on  the  courts  of  the 
United  States. 


Gushing  \),  The  Ship  John  Fraser,  (1858) 
21  How.  (U.  S.)   187. 

A  New  York  statute  provides  that  "  each 
harbor  master  shall  have  power,  within  the 
district  assigned  to  him,  to  provide  and  as- 
sign suitable  accommodations  for  all  ships 
and  vessels,  and  to  regulate  them  in  the 
stations  they  are  to  occupy  at  the  wharves 
or  in  the  stream,  an4  to  remove  from  time 
to  time  such  vessels  as  are  not  employed  in 
receiving  or  discharging  their  cargoes,  to 
make  room  for  such  others  as  require  to 
be  more  immediately  accommodated  for  the 
purpose  of  receiving  or  discharging  their  car- 
goes; and  shall  have  power  to  determine  as 
to  the  fact  of  their  being  fairly  and  in  good 

(d)  ProhiUting  Deposit  of  OffeniiTe  lUtter. 

A  New  York  statute  providing  that  it  shall 
not  be  lawful  for  any  person  or  persons  to 
throw  or  cast  any  dead  animals,  carrion, 
offal,  or  other  putrid  or  offensive  matter  in 
the  waters  of  the  North  and  East  rivers  ad- 
joining the  counties  of  New  York,  Kings, 
Port  Richmond,  or  in  the  bay  of  New  York, 
or  in  Raritan  bay,  within  the  jurisdiction  of 


faith  employed  in  receiving  or  discharging 
their  cargoes;  and  shall  have  authority  to 
determine  how  far,  and  in  what  instance,  it 
is  the  duty  of  the  master  and  others  having 
charge  of  ships  and  vessels  to  accommodate 
each  other  in  their  respective  stations."  In  so 
far  as  it  establishes  a  harbor  regulation,  or 
creates  a  police  or  constabulary  authority  to 
prevent  overcrowding  and  confusion,  and  to 
facilitate  equal  rights  among  the  shipping  in 
the  harbor,  the  statute  is  not  in  conflict  with 
any  provision  of  the  Constitution  either  of 
the  state  or  of  the  United  States,  nor  with 
any  provision  of  federal  law.  Tinken  v, 
StiUwagon,  (Marine  Ct.  Tr.  T.  1878)  1  City 
Ct.  (N.  Y.)  391. 


this  state,  or  in  the  waters  of  Jamaica  bay, 
is  one  in  the  nature  of  a  police  regulation 
not  designed  to  interfere  with  commerce  in 
any  respect,  and  in  no  way  encroaches  upon 
the  power  of  Congress  to  r^^late  commerce. 
New  York  %>,  Furgueson,  <1881)  23  Hun  (N. 
Y.)  694. 


(e)  Establishing  Harbor  Lines. —  A  state  may,  by  its  legislature,  or  through  a 
board  of  harbor  commissioners,  establish,  for  the  protection  and  benefit  of 
commerce  and  navigation,  harbor  lines  in  navigable  waters,  not  inconsistent 
with  any  legislation  of  Congress,  limiting  the  building  of  wharves  and  other 
structures  upon  lands  not  already  built  upon. 

Prosser  v.  Northern  Pac.  R.  Co.,  (1894)  152  U.  S.  64.     See  also  Grand  Trunk  R.  Oo.  v. 
Backus,  (1891)  46  Fed.  Rep.  213. 

(f)  SarTeys  and  Bepairs  ©f  Vessels.  —  A  state  statute  making  it  the  duty  of  the 
masters  and  wardens  of  a  port  within  a  state  to  offer  their  services  to  make  a 
survey  of  the  hatches  of  all  seagoing  vessels  which  should  arrive  at  that  port, 
and  which  declares  "  that  it  shall  be  unlawful  for  any  person  other  than  the 
said  master  and  wardens,  or  their  legally  constituted  deputy,  to  make  any 
survey  of  the  hatches  of  seagoing  vessels  coming  to  said  port  of  New  Orleans,  or 
to  make  any  survey  of  damaged  goods  coming  on  board  of  such  vessels,  whether 
such  survey  be  made  on  board  or  on  shore,  or  to  give  certificates  on  orders  for 
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sale  of  such  damaged  goods  at  auction,  or  to  do  any  other  of  the  acts  and 
things  prescribed  by  law  for  said  master  and  wardens  to  do  and  perform," 
is  void  as  a  regulation  of  commerce. 

sels  deemed  unfit  to  proceed  to  sea,  and  to 
judge  of  the  repairs  which  might  be  deemed 
necessary  for  the  safety  of  the  vessels  on  their 
intended  voyages,  would  violate  this  clause. 
Master,  etc.,  \).  Cartwright,  (1850)  4  Sandf. 
(N.  Y.)  236. 


Foster  i?.  New  Orleans,  (1876)  94  U.  S. 
246,  reversing  (1874)  26  La.  Ann.  105. 

A  New  York  statute,  if  it  conferred  upon 
the  port  warden  of  the  state  of  New  York 
the  exclusive  power  to  make  a  survey  of  ves- 


;'.  Ferries —  (1)  Avihority  of  States  to  Establish  Ferries.  —  The  power 
of  the  state  to  regulate  matters  of  internal  police  includes  the  establishment  of 
ferries  as  well  as  the  construction  of  roads  and  bridges. 


Gloucester     Ferry    Co.     v.    Pennsylvania, 
(1885)   114  U.  S.  215. 

The  right  to  establish  and  regulate  ferries 
is  part  of  that  mass  of  legislation  which  em- 
braces everythinff  within  the  territory  of  a 
state  not  surrendered  to  the  general  govern- 
ment. Conway  v.  Taylor,  (1861)  1  Black 
(U.  S.)  634. 

State  legislatures  possess  the  power,  within 
the  limits  of  the  state,  to  establish  and  regu- 


late ferries.    Mills  v.  St.  Clair  County,  ( 1845) 
7  111.  227. 

The  power  to  establish  and  regulate  fer- 
ries belongs  to  the  state.  Marshall  v. 
Grimes,  (1866)  41  Miss.  27. 

A  ferry  franchise  granted  by  a  municipal 
corporation  is  not  void  as  an  attempt  to  regu- 
late interstate  commerce.  Carroll  i?.  Camp- 
bell, ( 1891 )  108  Mo.  550. 


When  Transportation  Hot  by  Ferry.  —  Conceding,  argwendo,  that  the  police  power 
of  a  state  extends  to  the  establishment,  regulation,  and  licensing  of  ferries  on  a 
navigable  stream,  being  the  boundary  between  two  states,  none  of  the  cases 
justifies  the  proposition  that  such  power  embraces  transportation  by  water 
across  such  a  river  which  does  not  constitute  a  ferry  in  a  strict  technical  sense. 

deciding  that  that  doctrine,  which  undoubt- 
edly finds  support  in  the  opinions  announced 
in  Fanning  v.  Gregoire,  (1853)  16  How.  (U. 
S.)  524,  and  Conway  v.  Taylor,  (1861)  1 
Black  (U.  S.)  603,  has  not  been  modified  by 
the  rule  BuT>sequently  laid  down  in  the 
Gloucester  Ferry  case  and  the  Covington 
Bridge  case." 


St.  Clair  County  v.  Interstate  Sand,  etc., 
Transfer  Co.,  (1004)  192  U.  S.  466,  wherein 
the  court  further  said :  "  Because  we  have, 
arguendo,  rested  our  conclusion  in  this  case 
upon  the  assumption  that  the  respective 
states  have  the  power  to  regulate  ferries  over 
navigable  rivers  constituting  boundaries  be- 
tween states,  we  must  not  be  understood  as 


(2)  Exclusive  OrarU  of  Ferry,  —  An  exclusive  ferry  grant  would  be  abro- 
gated by  enactments  in  respect  to  the  establishment  of  ports,  the  transportation 
of  the  mail,  etc. ;  the  rule  being  that  legislation  by  Congress  over  subjects  within 
this  constitutional  power  is  necessarily  absolute  and  exclusive,  superseding  and 
controlling  all  state  regiilatiohs  directly  or  incidentally  in  conflict  with  it 

U.  S.  V.  Jackson,  (1841)  4  N.  Y.  Leg.  Obs.  450,  26  Fed.  Cas.  No.  16,458. 

(3)  Effect  of  Acts  of  Congress  Licensing  Vessels.  —  The  enrollment  of  a 
vessel  under  the  laws  of  the  United  States,  and  a  license  under  those  laws  for 
the  coasting  trade,  give  to  the  vessel  no  ferry  rights.  "  Undoubtedly,  the 
states,  in  conferring  ferry  rights,  may  pass  laws  so  infringing  the  commercial 
power  of  the  nation  that  it  would  be  the  duty  of  this  court  to  annul  or  control 
them/' 

Conway  r.  Taylor,  (1861)  1  Black  (U.  S.)  ing  a  license  on  the  business  of  keeping  a 
634.  See  also  Chilvers  r.  People,  (1862)  ll  ferry  or  boat  for  transporting  persons  acros^ 
Mich.  43,  as  to  a  municipal  ordinance  impos-       the  Detroit  river  to  the  Canadian  shore. 
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Acts  of  Congress  providing  for  the  inspec- 
tion, enrollment,  and  licensing  of  vessels,  and 
prohibiting  any  without  such  licenses  to  trans- 
port passengers  and  goods  on  the  lakes,  bays, 
rivers,  and  all  other  navigable  waters  of  the 
United  States,  do  not  deprive  the  states  of 
power  to  regelate  ferries  and  grant  ferry 
privileges  to  their  own  citizens. 

Newport  v,  Taylor,  (1855)  16  B.  Mon. 
(Ky.)  792,  in  which  case  the  court  said: 
''If  it  were  conceded  that  the  commercial  ^ 
power  vested  by  the  Ck>nstitution  in  the  Con- 
gress of  the  United  States  mi^ht  be  legiti- 
mately exercised  in  the  regulation  of  ferries 
transporting  persons  and  commodities  across 
a  river  flowing  between  two  states,  and  that 
where  there  is  a  conflict  between  the  regu- 
lations enacted  by  Congress  and  those  of  the 
states  on  the  same  subject,  the  latter  must, 
under  the  mandate  of  the  Constitution,  yield 
to  the  former ;  still,  a  power  of  this  character, 
so  long  exercised  without  questipn,  not  only 


by  this  state,  but  by  every  other  state  simi- 
larly situated  —  a  power  essentially  local, 
and  in  its  immediate  operation  afl'ecting  local 
interests  only  —  dependent  for  its  judicious 
exercise  upon  local  knowledge  —  founded  on 
the  jurisdiction  and  power  of  the  state  over 
its  own  soil,  and  the  persons  and  property  of 
its  inhabitants,  and  necessary  for  the  proper 
exercise  of  its  rights  and  duties  for  the  pro- 
tection of  its  citizens  and  their  property,  as 
well  as  for  the  safety  and  convenience  of 
others  passing  to  and  from  its  territory  —  a 
power  of  this  character,  whose  existence,  as  a 
remnant  of  sovereignty  left  in  the  states,  ia 
thus  sanctioned  by  time,  tluis  approved  by 
considerations  of  fitness,  and  thus  demon- 
strated by  necessity,  is  entitled  to  too  much 
respect  to  be  defeated  by  anything  less  than 
an  unequivocal  assertion,  either  express  or 
by  necessary  implication,  of  the  conflicting 
power,  or  to  any  greater  extent  than  such 
conflicting  power  is  exerted  under  the  clear 
sanction  of  the  Constitution." 


Boats  Wholly  Bagagod  on  Forrias  Within  a  Stato,  and  owned  in  such  state,  are  subject 
to  an  Act  of  Congress  requiring  steamboats  to  be  licensed  or  inspected. 


U.  S.  V.  Jackson,  ( 1841 )  4  N.  Y.  Leg.  Obs. 
460,  26  Fed.  Cas.  No.  15,458,  wherein  the 
court  said :  "  If,  then,  this  statute  acts  upon 
the  business  of  ferrying,  it  is  indirectly,  and 
because  proprietors  of  ferries  seek  to  em- 
ploy on  them  boats  subject  to  the  regulation 
of  the  general  government.  Congress  neither 
assumes  to  regulate  ferries  or  prescribe  regu- 
lations peculiar  to  ferries.     A  law  govern- 


ing the  structure  and  outfit  of  steam  ves- 
sels has  no  necessary  application  to  fer- 
ries, and  affects  them  only  when  such  boats 
are  put  in  their  service.  Boats  used  upon  a 
ferry  constitute  no  part  of  a  ferry  franchise. 
A  grant  of  a  ferry  by  the  state  to  be  served 
by  steamboats  alone,  would  not  connect  the 
boats  with  the  grant,  so  as  to  impart  the 
privileges  of  a  franchise  in  respect  to  them." 


Whon  a  Corporation  Aooopti  tho  Bight  firom  tho  Stato  to  Forrj  across  a  navigable  river 
and  land  on  the  banks^  it  does  so  with  the  implied  understanding  that  Congress 
may  at  any  time  when  the  public  good  and  the  commercial  interests  of  the 
country  require  it,  in  the  exercise  of  the  power  to  regulate  commerce,  authorize 
a  bridge  to  be  erected,  dikes  to  be  placed  in  the  river  to  change  the  current,  and 
thus  facilitate  the  navigation  of  the  river,  and  although  the  corporation  may 
be  somewhat  damaged  in  its  franchise,  no  action  can  be  maintained  for  the 
recovery  of  such  damages. 

Mississippi  River  Bridge  Go.  v,  Lonergan,  (1879)  91  111.  517.  See  also  Lonergan  v. 
Mississippi  River  Bridge  Co.,    (1881)   2  McCrary  (U.  S.)  451. 

h.  Whaeves,  Pibes,  and  Docks —  (1)  Avthority  to  Authorize  Construc- 
tion. —  The  legislature  of  a  state  has  authority  to  authorize  the  construction 
of  piers,  etc.,  on  navigable  rivers  within  the  state  in  the  absence  of  controlling 
legislation  by  Congress. 

Pound  V.  Turck,  (1877)  95  U.  S.  464.  tion.    Delaware,  etc.,  Canal  Co.  r.  Lawrence, 

SUtes    may    authorize    the    erecUon    of       OT^y^^^  *^*  ^^   l"^,  «/>trm«I  (1874) 
wharves  not  materially  obstructing  navig&-       oo  jn.  i.  oi^. 

Until  Congress  XzardMi  Its  flhiparior  Bight  of  control  over  public  water  highways,  it 
is  certain  that  a  state  bordering  thereon,  or  within  the  limits  of  which  such 
navigable  waters  are  located,  may  directly  or  through  the  instrumentality  of  ^ 
its  municipalities,  regulate  the  erection  of  wharves  and  docks  and  like  structures 
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therein,  and  also  define  the  channel  bank  or  line  of  navigability.  In  the  absence 
of  regulations  by  Congress  or  the  state  or  local  authorities,  the  riparian  pro- 
prietor or  adjacent  owner  of  land  bordering  upon  such  waters  may  erect  for 
himself,  or  for  the  use  of  the  public,  docks  and  wharves  in  such  waters,  out 
to  the  line  of  their  navigability. 


Grand  Trunk  R.  Co.  r.  Backus,  (1891)  46 
Fed.  Rep.  213. 

It  is  competent  for  a  state  to  authorize  the 
construction  of  wharves  on  navigable  streams 
within  ita  territorial  limits  even  beloW  low- 
water  mark,  when  Congress  has  not  passed 
any  lenslation  affecting  the  right.  Savan- 
nah 17.  State,  (1848)  4  Ga.  26. 


Wharves  and  bridges  and  ferries  across 
streams  constituting  the  boundaries  between 
states  may  be  established  and  regulated  by 
the  states  in  the  absence  of  legislation  on  the 
same  subject  by  Congress,  provided  no  bur- 
den other  than  an  ordinary  charge  for  their 
use  be  imposed  upon  the  commerce  passing 
over  them.  Gulf,  etc.,  R.  Co.  t?.  Dwyer, 
( 1890)  75  Tex.  580. 


(2)  Regvlaiing  Use  of  Wharves.  —  An  ordinance  regulating  the  use  of 
wharves  in  a  town,  and  forbidding  the  landing  of  vessels,  except  by  per- 
mission of  a  wharfmaster,  at  any  point  within  the  town  other  than  between 
certain  designated  streets,  if  it  be  a  regulation  of  commerce,  is  one  which 
belongs  to  that  class  of  rules  which,  like  pilota^,  can  be  most  wisely  exercised 
by  local  authority,  and  is  valid  until  Congress  assumes  to  establish  regulations. 

Cincinnati,  etc..  Packet  Co.  v,  Catlettsburg,  (1881)  106  U.  S.  563. 

(8)  Wharfage  Fees  —  (a)  Bight  to  CoUeet  —  In  the  absence  of  legislation  by 
Congress,  wharfage  is  governed  by  the  local  state  law.  By  the  state  law  it  is 
generally  required  to  be  reasonable,  and  by  that  law  its  reasonableness  must 
be  judged.  The  appropriation  of  the  wharfage  receipts  to  the  objects  of  keeping 
wharves  in  repair,  of  gradually  expending  them  as  additions  may  be  needed, 
and  of  maintaining  a  police  for  their  protection,  and  lights  for  their  better 
enjoyment,  is  entirely  germane  to  the  purposes  of  wharfage  facilities. 


Ouachita  Packet  Co.  v.  Aiken,  (1887)  121 
U.  8.  448,  affirming  (1883)  16  Fed.  Rep.  890. 

• 

A  muiicipAl  corporatioiif  owning  improved 
wharves  and  other  artificial  means  which  it 
has  provided  and  maintains,  at  its  own  cost, 
for  the  benefit  of  those  engaged  in  commerce 
upon  the  public  navigable  waters  of  the 
Imited  States,  is  not  prohibited  by  the  Na- 
tional Constitution  from  charging  and  col- 
lecting from  those  using  its  wharves  and 
facilities  such  reasonable  fees  as  will  fairly 
remunerate  it  for  the  use  of  its  property. 
Northwestern  Union  Packet  Co.  v.  St.  Louis, 
(1879)  100  U.  8.  427.  See  also  Cincinnati, 
etc..  Packet  Co.  v,  Catlettsburg,  (1881)  105 
U.  8.  562. 

The  state  harbor  commissioners  of  Cali- 
fornia are  charged  by  the  laws  of  that  state 
with  the  supervision  and  control  of  the 
wharves  and  landings  of  the  harbor  of  San 
Francisco,  with  the  right  to  collect  dockage, 
wharfage,  rent,  or  toll.  The  imposition  of  a 
toll  or  charge  by  such  commissioners  on 
merchandise,  being  the  property  of  the  United 
States,  passing  to  or  over  the  wharves  at 
San  Francisco,  is  constitutional  and  valid; 
the  charge  being  for  a  service  rendered,  the 
government  is  not  entitled  to  such  service 


free  of  tolL  Such  toll  or  charge  is  not  a  tax 
upon  or  in  respect  to  interstate  traffic.  State 
ToU  on  Government  Property,  (1900)  23  Op. 
Atty.-Oen.  299. 

Wharfage  dues  which  are  a  reasonable 
compensation  for  the  use  of  the  wharves  are 
not  void  as  regulations  of  commerce.  Leath- 
ers v.  Aiken,  (1881)  9  Fed.  Rep.  679. 

State  statutes  regulating  the  rates  of 
wharfage  are  not  invalid  as  regulations  of 
commerce  in  the  absence  of  any  law  of  the 
United  Stetes  upon  the  subject.  The  Canal- 
Boat  Ann  Ryan,  (1873)  ;  Ben.  (U.  S.)  20, 
1  Fed.  Cas.  No.  428. 

It  may  be  that  a  statute  regulating  the 
rates  of  wharfage,  owing  to  the  intimate  and 
necessary  connection  of  the  subject-matter 
with  navigation,  is  a  regulation  of  commerce, 
but  the  character  of  the  subject  does  not  ap- 
pear to  be  such  as  to  require  it  to  be  consid- 
ered to  be  within  the  exclusive  legislative 
jurisdiction  of  the  national  government.  On 
the  contrary,  owing  to  the  differing  necessi- 
ties of  the  various  ports,  the  varying  extent 
of  the  demand  of  wharves,  according  to  local- 
ity, and  the  absence  of  any  uniform  rate  of 
cost   or    value   of   such   property,    it    seems 
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manifest  that  legislation  of  this  character 
stands  upon  the  same  footing  with  the  pilot 
laws;  and  state  laws  of  that  character,  when 
not  in  conflict  with  any  law  of  the  United 
States,  are  upheld  by  reason  of  the  charac- 
ter of  the  subject.  The  Canal-Boat  Ann 
Ryan,  (1873)  7  Ben.  (U.  S.)  20,  1  Fed.  Cas. 
No.  428. 

Wharfage  charges  established  by  a  munici- 


pal ordinance  to  defray  the  expense  of 
wharves  and  other  works  necessary  for  the 
loading  and  unloading  of  yessels,  and  to  se- 
cure a  convenient  access  to  them,  are  not 
inconsistent  with  this  clause.  First  Munici- 
pality i;.  Pease,  (1847)  2  La.  Ann.  538.  See 
also  Worsley  v.  New  Orleans,  (1844)  9  Rob. 
(La.)  324,  and  Sweeney  v,  Otis,  (1885)  37 
La.  Ann.  520,  that  wharfage  dues  are  not 
regulations  of  commerce. 


(b)  Disoriminating  Wharfage  Bates.  —  A  statute  which  makes  a  distiliction  of 
wharfage  between  canal  boats  plying  on  the  waters  of  the  state  exclusively  and 
all  other  canal  boats  and  barges,  violates  this  clause  even  in  the  absence  of 
federal  legislation,  A  law  which  makes  such  a  distinction  does  not  impose  on 
vessels,  for  the  use  of  wharves,  a  mere  compensatory  payment.  A  compensatory 
payment  merely  must  be  general  and  uniform. 

Broeck  %),  The  Barge  John  M.  Welch,  (1880)  2  Fed.  Rep.  369,  rwwwtig  (1878)  9  Ben. 
(U.  S.)  607,  13  Fed.  Cas.  No.  7,359. 

(o)  Proportionate  to  Tonnage  of  Vassel.  —  A  municipal  corporation  having  by  the 
law  of  its  organization  an  exclusive  right  to  make  wharves,  collect  wharfage, 
and  regulate  wharfage  rates,  cannot,  consistently  with  the  Constitution  of  the 
United  States,  charge  and  collect  wharfage  proportionate  to  the  tonnage  of  the 
vessel  from  the  owners  of  enrolled  and  licensed  steamboats  mooring  and  landing 
at  the  wharves  constructed  on  the  banks  of  a  navigable  river. 

Keokuk  Northern  Line  Packet  Co.  v.  Keokuk,  ( 1877 )  95  U.  S.  84.  See  also  Vicksburg 
r.  Tobin,  (1879)  100  U.  S.  432. 

I,  Bridges — (1)  Authority  to  Erect  Bridges.  —  Bridges  over  navigable 
streams  which  are  entirely  within  the  limits  of  a  state  are  of  the  class  of 
subjects  on  which  the  power  of  the  state  may  be  exercised  as  local  in  their  nature 
and  operation.  The  local  authority  can  better  appreciate  their  necessity,  and 
can  better  direct  the  manner  in  which  they  shall  be  used  and  regulated,  than  a 
government  at  a  distance. 


Escanaba,  etc.,  Transp.  Co.  v.  Chicago, 
(1882)  107  U.  S.  687,  affirming  (1882)  12 
Fed.  Rep.  777.  See  also  Com.  v.  New  Bed- 
ford Bridge  Co.,  (1854)  2  Gray  (Mass.)  339; 
Com.  V.  Breed,   (1827)   4  Pick.   (Mass.)    460. 

Over  the  navigable  waters  within  the 
boundaries  of  the  states.  Congress,  in  the 
assertion  of  its  power  under  the  Constitution 
to  regulate  commerce  among  the  several 
states,  may  exercise  control  to  the  extent 
necessary  to  protect,  preserve,  and  improve 
their  free  navigation,  but  while  this  power 
remains  dormant  and  until  that  body  acts, 
the  states  have  plenary  authority  over 
bridges  across  them,  and  there  is  nothing  in 
the  ordinance  of  the  Northw^est  Territory  of 
1787  that  precludes  them  from  exercising  that 
authority.  Muskingum  County  v.  Board  of 
Public  Works,  (1884)  39  Ohio  St.  633.  See 
also  Hutchinson  v.  Thompson,  (1839)  9  Ohio 
52. 


In  respect  to  domestic  navi^ble  streams 
which  rise,  run,  and  empty  within  the  borders 
of  the  state,  state  legislation  is  unaffected 
by  the  Constitution  of  the  United  States 
unless  it  is  in  conflict  with  the  navigation 
laws  of  some  other  enactments  of  Congress, 
and  a  state  may  bridge  such  waters  upon 
such  terms  and  conditions  as  do  only  impair 
or  diminish  the  freedom  of  navigation  with- 
out destroying  the  right  altogether.  As  such 
a  stream  bears  a  necessary  relation  to  the 
commerce  of  the  country,  and  since  the  state 
has  not  only  delegated  to  Congress  the  power 
to  regulate  commerce,  but  has  a^eed  also 
in  the  Constitution  ''that  the  citizens  of 
each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  ^the  several 
states,"  it  is  an  inevitable  deduction  that  the 
legislative  power  of  the  state  is  not  competent 
to  destroy  its  navigability.  Flinawan  r. 
Philadelphia,  (1862)  42  Pa.  St.  231. 
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In  tha  Abieaoe  of  CongrMiional  Lagiilation  on  the  subject,  the  state  may  authorize 
the  erection  of  a  bridge  across  any  navigable  water  therein,  as  it  may  see  proper, 
subject  to  the  power  of  Congress  to  abate  or  regulate  the  same. 

Oregon  City  Transp.  Co.  v,  Columbia  St. 
Bridge  Co.,   (1892)   53  Fed.  Rep.  550. 


Until  Congress  exercises  its  superior  right 
of  control  and  regulation,  the  states  or  state 
within  whose  territorial  limits  navigable 
waters  or  streams  are  located  may  directly, 
or  through  delegated  authority,  authorize  the 
erection  of  bridges  across  the  same,  and  such 
structures  are  not  unlawful  until  so  declared 
by  Congress.  In  respect  to  such  structures 
over  navigable  waters  within  the  limits  of 
a  state,  nonaction  by  Congress  is  not  a 
declaration  that  such  waters  must  remain 
free  and  unobstructed,  but  that  the  state's 
authority  over  the  waters  may  be  exercised  to 
the  extent,  at  least,  of  permitting  and  author- 
izing the  establishment  of  ferries  and  the 
building  of  bridges  over  them  necessary  or 
convenient  for  either  its  local  or  interstate 
commerce.  Rhea  t?.  Newport  News,  etc.,  R. 
Co.,  (1892)  50  Fed.  Rep.  20. 

Bridges  over  navigable  waters  are  not  of 
such  national  character  as  to  exclude  state 
action  in  respect  thereto,  but  are,  on  the 
contrary,  of  such  local,  limited,  'and  special 
character,  as  aids  to  commerce,  as  to  come 
within  the  management  and  authority  of  the 
states  until  Congress  intervenes  and  super- 
sedes this  action.  Rhea  r.  Newport  News, 
etc.,  R.  Co.,   (1892)  50  Fed.  Rep.  22. 

A  state  may  authorize  the  construction  of 
a  bridge  over  a  navigable  river,  and  such 
legislation  is  only  unconstitutional  when  it 
comes  in  collision  with  the  exclusive  juris- 
diction of  Congress  in  the  regulation  of  for- 
eign and  interstate  commerce.  Pennsylvania 
R.  Co.  V,  New  York,  etc.,  R.  Co.,  (1873)  18 
Int.  Rev.  Rec.  142,  19  Fed.  Cas.  No.  10,953. 

"Neither  under  the  power  granted  by  the 
states  to  Congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states 
and  with  the  Indian  trills,  nor  under  any 
other   provision   of   the   Constitution,   or   of 


any  Act  of  Congress,  has  this  power  of  the 
states  over  the  navigable  rivers  exclusively 
within  them^  to  render  them  useful  for  their 
domestic  purposes,  been  surrendered  or  de- 
signed to  be  surrendered."  Chicago  v.  Mc- 
Ginn, (1869)  51  111.  273. 

A  state  may  authorize  the  building  of  a 
bridge  or  other  structure  tending  to  obstruct 
the  navigation  of  a  navigable  river  which  is 
altogether  within  its  own  boundary,  so  long 
as  Congress  does  not  interfere.  Green,  etc., 
River  Nav.  Co.  v.  Chesapeake,  etc.,  R.  Co., 
(1888)   88  Ky.  1. 

While  the  general  power  to  regulate  com- 
merce with  foreign  nations  is  vested  in  Con- 
gress, still  where  the  subject-matter  involved 
is  a  tidal  river  so  situated  as  not  to  be  in 
the  line  of  general  commerce,  and  Congress 
has  not  exercised  its  power  over  it,  the  state 
may  exercise  the  power  of  authorizing  the 
erection  of  bridges  or  dams  across  it  for  the 
public  convenience  and  necessity.  State  v. 
Leighton,    (1891)    83  Me.  421. 

In  the  absence  of  any  restrictive  legisla- 
tion on  the  subject  by  Congress,  the  state 
may  authorize  bridges  over  navigable  streams, 
by  statute  so  guarded  as  to  protect  the  sub- 
stantial rights  of  navigation.  Talbot  County 
17.  Queen  Anne's  County,  (1878)  50  Md.  261. 

The  grant  of  the  power  to  regulate  com- 
merce cannot  of  itself  operate  to  restrain  the 
states  from  erecting  or  authorizing  the  erec- 
tion of  structures  upon  the  navigable  waters 
within  their  limits  which  may  impede  or 
totally  obstruct  in  the  particular  place  the 
passage  of  vessels.  The  states  have  the  power 
to  erect  or  authorize  the  erection  of  bridges 
over  navigable  waters  within  their  limits  so 
long  as  no  actual  legislation  of  Congress  in 
the  exercise  of  the  power  to  regulate  com- 
merce is  contravened.  Dover  v.  Portsmouth 
Bridge,   (1845)    17  N.  H.  224. 


To  Erect  a  Drawbridge  across  a  navigable  river  is  one  of  those  general  powers 
possessed  by  a  state  for  the  public  convenience,  and  may  be  exercised  providing 
it  does  not  infringe  on  the  federal  powers. 


Palmer  v.  Cuyahoga  County,  (1843)  3  Mc- 
Lean (U.  S.)  226,  18  Fed.  Cas.  No.  10,688. 

A  bridge  with  a  draw,  which  shall  be 
opened  free  of  ezpcfnse  for  every  vessel  sail- 
ing under   a   license,   as   a  coasting  vessel. 


affords  all  the  accommodations  necessary  for 
the  citizens  in  the  vicinity  or  for  travelers, 
and  does  not  impede  the  navigation  in  any 
essential  degree.  People  v.  Rensselaer,  etc., 
R.  Co.,   (1836)    16  Wend.   (N.  Y.)    134. 


AeroM  the  Month  of  a  Cove.  —  The  construction  of  a  bridge  across  the  mouth  of 
a  cove,  which  is  only  navigable  by  scows  or  other  flat-bottomed  boats,  is  not  a 
regulation  of  commerce. 

Groton  r.  Hurlburt,  (1852)  22  Conn.  178,  commercial  powers  originally  vested  in  the 
in  which  case  the  court  said:  "Were  it  states  of  the  Union,  so  far,  certainly,  as  re- 
necessary,  we  should  doubtless  hold  that  the       lates  to  commerce,  within  the  limits  of  the 
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states,  remain  unimpaired,  except  so  far  as 
the  Acts  of  Ck)ngre88  conflict  witn  state  laws. 
Here^  however,  there  has  been  no  reflation 
of  Congress  whatever;  at  the  most,  it  could 
be  claimed  to  be  only  an  obstruction  to  it. 
But  on  the  facts  found,  it  is  not  an  ob- 


struction, and  especially  to  the  commerce 
which  may  be  regulated  by  Congress.  So 
that  it  comes  to  be  a  case  where  the  state 
may  act  according  to  its  own  views  of  ex- 
pediency and  propriety." 


To  Bender  the  Aotion  of  a  Steto  luTalid  in  constructing  or  authorizing  the  construc- 
tion of  bridges  over  one  of  its  navigable  streams,  the  general  government  must 
directly  interfere  so  as  to  supersede  its  authority  and  annul  what  it  has  done 
in  the  matter. 


Escanaba,  etc.,  Transp.  Co.  v,  Chicago, 
(1882)  107  U.  S.  690,  affirming  (1882)  12 
Fed.  Rep.  777. 

The  states  have  full  power  to  regulate 
within  their  limits  matters  of  internal  police, 
which  embrace,  among  other  things,  the  con- 
struction, repair,  and  maintenance  of  roads 
and  bridges  and  the  establishment  of  ferries; 
and  as  to  bridges  over  navigable  streams 
their  power  is  subordinate  to  that  of  Ccm- 
gress,  as  an  Act  of  the  latter  body  is  by  the 
Constitution  made  the  supreme  law  of  the 
land,  but  until  Congress  acts  on  the  subject 
their  power  is  plenary.  When  Congress  acts 
directly  with  reference  to  bridges  authorized 
by  the  state,  its  will  may  control  so  far  as 
may  be  necessary  to  secure  the  free  naviga- 


tion of  the  streams.  Cardwell  v.  American 
Bridge  Co.,  (1885)  113  U.  S.  208,  affl^rming 
(1884)  10  Fed.  Rep.  562. 

So  long  as  the  authority  of  Congress  lies 
dormant,  the  states  may  authorize  the  erec- 
tion of  bridges  over  navigable  waters  within 
their  limits,  which  mav  to  some  extent  ob- 
struct navigation,  or  by  concurrent  action 
may  bridge  the  waters  lying  between  them; 
but, 'so  soon  as  Congress  intervenes  and  exer- 
cises its  power  of  regulation,  what  has  been 
done  by  the  state  authority  must  give  way  to 
the  paramount  authority  of  Congress.  The 
power  of  the  state  ends  where  that  of  the  na- 
tion begins.  Decker  v,  Baltimore,  etc.,  R. 
Co.,  (1887),  30  Fed.  Rep.  726. 


(2)  Port  of  Entry  Above  the  Bridge.  —  A  court  of  the  United  States  has 
no  jurisdiction  to  restrain  by  injunction  the  erection  of  a  bridge  over  a  navigable 
river  lying  wholly  within  the  limits  of  a  particular  state,  where  such  erection 
is  authorized  by  the  legislature  of  the  state^  though  a  port  of  entry  has  been 
created  by  Congress  above  the  bridge. 

Milnor  v.  New  Jersey  R.  Co.,  (1857)  6  Am   L.  Reg.  6,  17  Fed.  Cas.  No.  9,620. 

(3)  Begyiaiion  of  Tolls.  —  A  state  has  not  the  power  to  regulate  tolls  upon 
a  bridge  connecting  it  with  another  state.  The  court  did  not  wish  to  be 
understood  as  passing  upon  the  question  whether,  in  the  absence  of  legislation 
by  Congress,  the  states  may  by  reciprocal  action  fix  upon  a  tariff  which  shall 
be  operative  upon  both  sides  of  the  river. 

Covington,   etc..   Bridge  Co.  v,  Kentucky,      merce  between  states,  is  part  of  the  power  re- 
(1894)  154  U.  S.  209.  served  to  the  states,  and  is  not  delegated  to 

Tu^  *^»..i«4-{^»  ^t  4.^ii„  ««  u«:j»».  —.1  *„•«  ^^^  general  government.    Chosen  Freeholders 

The  regulation  of  tolls  on  bridges  and  turn-  ^    g«^^      ^jg^gj   24  N.  J.  L.  718,  affirming 

pike  roads,  and  fares  on  railroads  and  femes,  ngsn  23  N  J  L  206 

which  are  used  for  communication  and  com-  ^         ^  .    .     .      o. 

m.  Piix)TS  AWD  Pilotage — (1)  General  AvJthority  of  States.  —  The 
regulation  of  pilots  and  pilotage  is  not  a  subject  which  is  national  in  its  nature, 
admitting  only  of  one  uniform  system  or  plan  of  regulation.  The  Act  of 
Congress  of  August  7,  1789,  contains  a  clear  and  authoritative  declaration  by 
the  First  Congress  that  the  nature  of  this  subject  is  such  that  until  Congress 
should  find  it  necessary  to  exert  its  power  it  should  he  left  to  the  legislation 
of  the  states ;  that  it  is  local  and  not  national ;  that  it  ip  ^^Vely  to  be  best  provided 
for  not  by  one  system  or  plan  of  regulations,  but  by  as  many  as  the  legislative 
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discretion  of  the  several  states  should  deem  applicable  to  the  local  peculiarities 
of  the  ports  within  their  limits.  Viewed  in  this  light,  so  much  of  the  Act 
of  1789  as  declares  that  pilots  shall  be  continued  to  be  regulated  "  by  such 
laws  as  the  states  may  respectively  hereafter  enact  for  that  purpose,"  instead 
of  being  held  to  be  inoperative,  as  an  attempt  to  confer  on  the  states  a  power 
to  legislate  of  which  the  Constitution  had  deprived  them,  is  allowed  an 
appropriate  and  important  signification. 

Gooley  v.  Board  of  Wardens,  (1851)  12 
How.  (U.  S.)  310.  See  also  WUson  v,  Mc- 
Namee,  (1880)  102  U.  S.  572;  Ex  p.  McNiel, 
(1871)  13  Wall.  (U.  S.)  242;  Low  v.  Pilotage 
Com'rs,  (1830)  R.  M.  Charlt.  (6a.)  302. 


The  Act  of  Congress  adopting  the  system 
for  the  regulation  of  pilots,  in  full  force  in 
every  state,  unquestionably  manifests  an  in- 
tention to  leave  this  subject  entirely  to  the 
states  until  Congress  should  think  proper  to 
interpose;  but  the  very  enactment  of  such  a 
law  indicates  an  opinion  that  it  was  neces- 
sary; that  the  existing  system  would  not  be 
applicable  to  the  new  state  of  things  unless 
expressly  applied  to  it  by  Congress.  But  this 
section  is  confined  to  pilots  within  the  *^  bays, 
inlets,  rivers,  harbors,  and  ports  of  the  United 
States,"  which  are,  of  course,  in  whole  or  in 
part,  also  within  the  limits  of  some  particular 
state.  The  acknowledged  power  of  a  state  to 
regulate  its  police,  its  domestic  trade,  and  to 
govern  its  own  citizens,  may  enable  it  to  legis- 
late on  this  subject  to  a  considerable  extent; 
and  the  adoption  of  its  system  by  Congress, 
and  the  application  of  it  to  the  whole  subject 
of  commerce,  do  not  seem  to  the  court  to 
imply  a  right  in  the  states  so  to  apply  it  of 
their  own  authority.  But  the  adoption  of  the 
state    system    being   temporary,    being   only 


"until  further  legislative  provision  shall  be 
made  by  Congress,"  shows,  conclusively,  an 
opinion  that  Congress  could  control  the  whole 
subject,  and  might  adopt  the  system  of  the 
states  or  provide  one  of  its  own.  Gibbons  v. 
Ogden,  (1824)  9  Wheat.  (U.  S.)  208. 

The  long-continued  silence  of  Congress, 
with  its  plenary  power  in  the  presence  of 
legislation  respecting  pilotage  by  the  states 
concerned,  is  itself  an  implied  ratification  and 
adoption,  and  is' equivalent  in  its  consequence 
to  an  express  declaration  to  that  effect.  Wil- 
son r.  McNamee,  (1880)  102  U.  S.  674. 

The  pilot  laws  of  the  state  are  in  force 
abroad  on  the  sea  as  well  as  in  the  home 
port,  as  a  vessel  at  sea  is  considered  as  a 
part  of  the  territory  to  which  it  belongs  when 
at  home.  It  carries  with  it  the  local  legal 
rights  and  legal  jurisdiction  of  such  locality. 
This  principle  is  subject  to  the  paramount 
authori^  of  the  Constitution  and  laws  of  the 
United  States  over  the  foreign  and  interstate 
commerce  of  the  country,  and  the  commercial 
marine  of  the  country  engaged  in  such  com- 
merce, and  subject  also  to  the  like  power  of 
Congress  "to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas  and  of- 
fenses against  the  law  of  nations."  Wilson  v, 
McNamee,  (1880)  102  U.  S.  574. 


Althongh  State  Laws  Goaoeming  Pilotage  Are  Begnlations  of  Cemmeroe,  they  fall  within 
that  class  of  powers  which  may  be  exercised  by  the  state  until  Congress  sees  fit 
to  act  upon  the  subject. 

An  Indiana  statute  "regulating  the 
licensing  of  pilots  at  the  falls  of  the  Ohio 
river,"  was  held  to  be  valid  so  far  as  com- 
mercial intercourse  may  be  carried  on  between 
the  ports  of  the  state  by  a  citizen  thereof. 
Bamaby  17.  State,  (1863)  21  Ind.  450. 


Olsen  V.  Smith,  (1904)  105  U.  S.  341,  af- 
firming (Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
320. 

"The  power  conferred  by  this  clause  is 
without  limitation;  it  extends  to  all  subjects 
of  commerce,  and  to  all  persons  engaged  in 
it;  it  embraces  traffic,  navigation,  and  inter- 
course, and  necessarily,  therefore,  the  whole 
subjects  of  pilots  and  pilotage.  But  the 
clause  does  not,  in  terms,  exclude  the  exercise 
of  any  authority  by  the  states  to  regulate 
pilots.  On  the  contrary,  the  authority  of  the 
states  to  regulate  the  whole  subject,  in  the 
absence  of  legislation  on  the  part  of  Congress, 
has  been  recognized  from  the  earliest  period 
of  the  government."  Pacific  Mail  Steamship 
Co.  V.  Joliffe,  (1864)  2  Wall.  (U.  S.)  469. 


A  New  York  statute  giving  to  a  pilot  the 
right  to  recover  his  fees  upon  having  offered 
his  services  to  pilot  a  vessel  in  port,  and  hav- 
ing been  refused,  was  held  not  to  conflict  with 
laws  of  Congress.  Cisco  v.  Roberts,  ( Ct.  App. 
1867)  33  How.  Pr.  (N.  Y.)  424.  See  also 
Stilwell  V.  Raynor,  (1860)  1  Daly  (N.  Y.)  47. 

A  Sonth  Carolina  statute,  entitled  "  An 
act  to  regulate  the  pilotage  at  the  port  of 
Charleston,''  was  held  to  &  valid.  State  v. 
Penny,  (1882)   19  S.  Car.  218. 


The  Bight  to  Beeovor  Pilotage  and  Half  Pilotage,  as  prescribed  by  state  legislation, 
rests  not  only  on  state  laws  but  on  contract.  Pilotage  is  compensation  for 
services  performed ;  half  pilotage  is  compensation  for  services  which  the  pilot 
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has  put  himself  in  readiness  to  perform  by  labor,  risk,  and  cost,  and  which 
he  has  actually  offered  to  perform. 

Southern  Steamship  Co.  r.  Portwardens,  (1867)   6  Wall.   (U.  8.)   34. 

Limited  to  Neoesiity  of  Conforming  to  Local  Peonliaritiai.  —  The  right  of  the  states  to 
establish  pilotage  regulations  sufficient  to  insure  at  their  several  ports  competent 
pilots,  and  determine  such  reasonable  fees  as  will  guarantee  them  compensation, 
has  been  recognized  both  by  Congress  in  adopting  the  regulations  in  force  in 
1789,  and  in  adjudications  subsequently;  but  the  ground  of  such  recognition 
and  approval  has  been  "  the  necessity  of  conforming  regulations  of  pilotage  to 
the  local  peculiarities  of  each  port,"  and,  when  that  necessity  is  satisfied,  any 
further  interference  with  commerce  is  as  liable  to  objection  as  any  other 
commercial  regulation. 

Williams  v.  The  Lizzie  Henderson,  (1880)  20  Fed.  Cas.  No.  17,726a. 


(2)  State  Laws  as  Conflicting  with  Acts  of  Congress.  —  A  statute  creating 
a  board  of  pilot  commissioners  and  authorizing  the  board  to  license  such  number 
of  pilots  for  a  port  of  the  state  as  it  might  deem  necessary,  was  held  not  to 
conflict  with  the  Act  of  Congress  of  August  30,  1852,  entitled  "  An  Act  to 
amend  an  Act  entitled  An  Act  to  provide  for  the  better  security  of  the  lives  of 
passengers  on  board  vessels  propelled  in  whole  or  in  part  by  steam,  and  for 
other  purposes,"  the  object  of  which  Act  was  to  provide  a  system  under  which 
the  masters  and  owners  of  vessels  propelled  in  whole  or  in  part  by  steam  might 
be  required  to  employ  competent  pilots  to  navigate  such  vessels  on  their  voyage. 

valid  as  in  conflict  with  an  Act  of  Congress 
of  March  2,  1837,  which  enacts  that  "the 
master  of  any  vessel  coming  into  or  going  out 
of  any  port  situate  upon  waters  which  are  the 
boundary  between  two  states,  may  employ  any 
pilot  duly  licensed  or  authorized  by  the  laws 
of  either  of  the  states  bounded  on  such  waters, 
to  pilot  the  vessel  to  or  from  such  port." 
The  waters  of  the  Delaware  bay  and  river  are 
not  the  boundary  between  the  states  of  Dela- 
ware and  Pennsylvania;  but  as  these  states 
are  coterminus,  and  border  on  the  same 
waters,  they  come  within  the  purview  of  the 
Act  of  Congress  which  was  intended  to  remedy 
the  very  difficulty  which  has  arisen  in  this 
case,  to  wit,  the  attempted  enforcement  of  the 
compulsory  feature  of  a  state  statute,  and 
the  denial  of  the  rights  of  the  master  of  a 
.vessel  to  select  his  pilot  from  either  of  two 
states  when  navigating  the  waters  which  are 
common  to  both.  The  South  Cambria,  (1886) 
27  Fed.  Rep.  526. 


Pacific  Mail  Steamship  Co.  v,  Joliffe, 
(1864)  2  Wall.  (U.  S.)  460.  See  also  Cisco 
w  Roberts,  ( 1867 )  36  N.  Y.  292. 

A  state  has  full  authority,  under  the  Act 
of  Congress,  to  regulate  pilotage  services 
within  her  navigable  waters,  and  while  she 
cannot  pass  any  law  excluding  the  duly  quali- 
fied pilots  of  adjoining  states  on  the  same 
waters,  she  can  impose  such  regulations  as 
she  deems  conducive  to  the  public  welfare 
upon  the  pilots  liscensed  under  her  own  law. 
The  William  Law,  (1882)  14  Fed.  Rep.  794. 

A  Delaware  statute  providing  "  that  every 
ship  or  vessel,  propelled  by  steam  or  sails, 
arriving  from  or  bound  to  any  foreign  port 
or  place,  except  such  as  are  solely  coal  laden, 
passing  in  or  out  of  the  Delaware  bay  by  the 
way  of  Cape  Henlopen,  shall  be  obliged  to  re- 
ceive a  pilot:  »  »  ♦  provided  she  is 
ppoken  or  a  pilot  offers  his  services  outside 
of  the  Cape  of  Henlopen  lighthouse,  bearing 
southwest;  and  if  the  master  of  any  such 
ship  or  vessel,  after  she  is  spoken  or  a  pilot 
offers,  shall  refuse  or  neglect  to  take  a  pilot, 
the  master,  owner,  or  consipfnee  of  such  ves- 
sel shall  forfeit  and  pay  to  any  such  pilot 
suing  for  the  same  a  sum  equal  to  the  pilot- 
age of  such  ship  or  vessel;  •  •  •  that 
the  pilot  who  shnll  first  offer  himself  to  any 
inward  bound  ships  or  vessels  shall  be  en- 
titled to  take  charge  thereof,"  was  held  in- 


A  Delaware  statute  which  contemplates  an 
exclusive  jurisdiction  over  the  subject  on 
waters  within  her  limits,  by  requiring  "  that 
any  person  exercising  the  profession  of  a  pilot 
in  the  bay  and  river  Delaware  shall 
•  •  •  apply  in  person  to  the  board  of  pilot 
commissioners  (of  the  state  of  Delaware)  for 
a  license  to  entitle  him  to  follow  that  occupa- 
tion," is  in  conflict  with  the  Act  of  Congress 
of  1837,  and  therefore  void.     The  Clymene, 
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(1881)  9  Fed.  Rep.  167,  alfitm^  (1882)  12 
Fed.  Rep.  346.  See  also  The  Alzena,  (1882) 
14  Fed.  Rep.  174;  The  Charles  A.  Sparks, 
(1883)  16  Fed.  Rep.  480. 

A  New  York  statute  providing  that  "  if  any 
person,  other  than  a  branch  Hell  Gate  pilot, 
shall  pilot  or  tow  for  any  other  person  any 
vessel  of  any  description,  or  board  such  vessel 
for  that  purpose  (excepting  a  minor  class), 
etc.,  without  the  aid  of  a  branch  Hell  Gate 
pilot  on  board,  he  shall  be  deemed  guilty  of  a 
misdemeanor,"  etc.,  is  a  mere  police  regula- 
tion and  not  an  exercise  of  the  power  vested 
exclusively  in  Congress,  and  has  been  sanc- 
tioned and  adopted  by  the  Act  of  Congress  of 


Aug.  30,  1852.    People  v,  Sperry,  (1867)  60 
Barb.  (X.  Y.)   184. 

A  Pennsylvania  statute  making  it  an  in- 
dictable offense  for  any  person  to  pilot  a  ves- 
sel into  the  port  of  Philadelphia  without  a 
license  from  the  board  of  wardens,  is  void 
as  being  in  conflict  with  the  Act  of  Congress 
of  March,  1837,  and  a  pilot  duly  licensed  by 
the  state  of  Delaware  may  be  employed  to 
pilot  a  vessel  into  the  port  of  Philadelphia, 
though  those  waters  be  within  the  territorial 
limits  of  the  state  of  Pennsylvania.  The  Cly- 
mene,  (1881)  0  Fed.  Rep.  167,  affirmed 
(1882)  12  Fed.  Rep.  346.  See  also  The  Al- 
zena,  (1882)  14  Fed.  Rep.  174;  The  Charles 
A.  Sparks,  (1883)  16  Fed.  Rep.  480. 


(3)  DiscrinUruUion  in  Bates  of  Pilotage.  (See  also  supra  and  infra,  this 
division,  Discrimination  Against  Foreign  Products,  p.  431 ;  Inspection  Laws 
—  Discrimination,  p.  436 ;  State  Taocation  —  Discrimvination  Against  Foreign 
Products,  p.  626 ;  State  Taxation  —  Tax  on  Drunmiers,  Canvassers,  and  Sam- 
pie  Peddlers  —  Absence  of  Discrimination  in  Favor  of  Domestic  Commerce, 
p.  666.)  —  A  statute  regulating  the  pilotage  charge  for  vessels  bound  in  and  out 
through  the  capes  of  Virginia  is  not  itself  discriminating,  since  it  imposes  a  like 
compulsory  pilotage  charge  upon  all  vessels  bound  in  and  bound  out.  The  cir- 
cumstance that  there  is  no  appreciable  commerce  from  her  own  ports  inward 
bound  through  the  capes,  and  that  she  hds  not  chosen  by  her  legislation  to 
subject  commerce  on  the  internal  waters  to  a  compulsory  charge  for  pilotage, 
does  not  render  the  statute  discriminatory. 

ports  of  this  state."  Such  statutes  are  in 
conflict  with  section  4237,  R.  S,,  providing 
that  "  no  regulations  or  provisions  shall  be 
adopted  by  any  state  which  shall  make 
any  discrimination  in  the  rate  of  pilot- 
age or  half  pilotage,  between  vessels  sailing 
between  the  ports  of  one  state,  and  vessels 
sailing  between  the  ports  of  different  states, 
•  *  •  and  all  existing  regulations  or  pro- 
visions making  any  such  discrimination  are 
annulled  and  abrogated,"  and  are  void.  Free- 
man V.  The  Undaunted,  (1889)  37  Fed.  Rep. 
662.  But  in  The  Alameda,  (1887)  31  Fed. 
Rep.  366,  it  was  held  that  the  invalidity  of 
the  provisions  with  respect  to  coasters  does 
not  annul  the  whole  statute,  but  that  the  pro- 
visions requiring  half  pilotage  to  be  paid  by 
all  other  vessels  —  foreign  and  American  ves- 
sels arriving  from  foreign  ports  —  may  be 
enforced. 


Thompson  o.  Darden,  (1905)  198  U.  S.  316. 

A  municipal  ordinance  provided  "  that  any 
coaster  or  commander  of  a  vessel  bearing 
towards  the  coast  or  bar  of  Charleston  (all 
coasters  and  other  vessels  trading  between 
any  ports  within  this  state,  which  are  wholly 
owned  in  this  state,  and  all  steamboats  carry- 
ing the  United  States  mail,  excepted),  who 
shall  refuse  to  receive  on  board  a  licensed 
pilot,  shall  be  and  is  hereby  made  liable,  on 
his  arrival  in  the  port  of  (Charleston,  to  pay 
the  pilot  who  first  offered,  without  the  har- 
bor, to  go  on  board  and  take  charge  of  such 
vessel,  the  rates  and  fees  allowed  and  estab- 
lished, as  hereinafter  mentioned,  as  if  such 
pilot  had  actually  brought  in  such  vessel  into 
port."  The  discrimination  made  by  this  or- 
dinance between  coasters  wholly  owned  in  the 
state  and  such  as  might  be  owned  in  another 
state,  in  whole  or  in  part,  but  in  every  other 
respect  similarly  situated  and  employed  with 
the  state  coasters,  was  held  to  be  void.  Chap- 
man r.  Miller,  (1844)  2  Spears  L.  (S.  Car.) 
769. 

California  statutes  regulating  pilotage 
rates  required  vessels  to  pay  "  five  dollars  per 
foot  draught,  and  four  cents  per  ton  for  each 
and  every  ton  registered  measurement."  but 
exempted  "  from  all  charges  for  pilotage,  un- 
less a  pilot  be  actually  employed,  all  vessels 
coasting  between  San  Francisco  and  any  port 
in  Oregon,  or  in  Washington,  or  Alaska  terri- 
tories, and  all  vessels  coasting  between  the 


A  Georgia  statute  which  provides  that 
"  any  person,  master,  or  commander  of  a  ship 
or  vessel  bearing  toward  any  of  the  ports  or 
harbors  of  this  state,  except  coasters  in  this? 
state,  and  between  the  ports  of  this  state  and 
those  of  South  Carolina,  and  between  the 
ports  of  this  state  and  those  of  Florida,  who 
refuses  to  receive  a  pilot  on  board,  shall  be 
liable,  on  his  arrival  in  such  port  in  this 
state,  to  pay  the  first  pilot  who  may  have 
offered  his  services  outside  the  bar,  and  ex- 
hibited his  license  as  a  pilot,  if  demanded  by 
the  master,  the  full  rates  of  pilotage  estab* 
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liihed  by  law  for  such  ycssel/'  oontaina  die-  constitutional   exception   merely,   the  whole 

criminations  which  are  prohibited  by  section  statute  must  be  treated  as  void.    Spraigue  <?. 

4237,  R.  S.    Ab  the  discriminating  provisions  Thompson,    (1886)    118   U.  S.  93,  reversing 

cannot  be  separated  so  as  to  reject  the  un-  (1882)  60  6a.  409. 

Diierimlnating  Olanie  BUminated  by  Gonstmetion.  —  Where  a  state  statute  contains  a 
discriminating  clause  conflicting  with  the  Act  of  Congress  on  the  subject  of 
pilotage,  and  the  effect  of  the  construction  of  the  statute  by  the  state  court  is 
to  eliminate  the  discrimination  from  the  statute,  the  statute,  as  interpreted, 
is  within  the  power  of  the  state  and  valid. 

Olien  9.  Smith,  (1904)  195  U.  S.  341,  affirming  (Tex.  Oiv.  App.  1902)  08  S.  W.  Bep.  320. 

n.  Dams  and  Booms.  —  A  statute  authorizing  "  the  erection  of  one  or 
more  dams  at  a  given  point  across  said  river,  and  the  building  and  maintaining 
of  a  boom  or  booms,  with  sufficient  piers,  and  in  such  manner  and  form,  and 
with  such  strength,  as  will  stop  and  hold  all  logs  and  other  things  which  may 
float  in  said  river,  which  boom  or  booms  shall  be  so  arranged  as  to  permit  the 
passage  of  boats  at  all  times;  and  at  times  of  running  lumber,  a  sufficient 
space  shall  be  kept  open  in  some  convenient  place  for  the  passage  of  rafts,  and 
the  said  dam  or  dams  shall  be  built  with  suitable  slides  for  the  running  of 
lumber  in  rafts  over  the  same,  and  the  said  dam  or  dams  and  boom  or  booms 
shall  be  so  constructed  as  not  to  obstruct  the  running  of  lumber  rafts  in  said 
river,"  was  held  to  be  valid. 


Pound  V.  Turck,  (1877)  95  U.  S.  460,  in 
which  case  the  court  said :  "  There  are 
within  the  state  of  Wisconsin,  and  perhaps 
other  states,  many  small  streams  navigable 
for  a  short  distance  from  their  mouths  in  one 
of  the  great  rivers  of  the  country,  by  steam- 
boats, but  whose  greatest  value  in  water-car- 
riage is  as  outlets  to  saw-logs,  sawed  lumber, 
eofll,  salt,  etc.  In  order  to  develop  their 
greatest  utility  in  that  regard,  it  is  often  es- 
sential that  such  structures  as  dams,  booms, 
piers,  etc.,  should  be  used,  which  are  substan- 
tial obstructions  to  general  navigation,  and 
more  or  less  so  to  rafts  and  barges.  But  to 
the  legislature  of  the  state  may  be  most 
appropriately  confided  the  authority  to  au- 
thorize these  structures  where  their  use  will 
do  more  good  than  harm,  and  to  impose  such 
regulations  and  limitations  in  their  construc- 
tion and  use  as  will  best  reconcile  and  ac- 
conunodate  the  interest  of  all  concerned  in 
the  matter.  And  since  the  doctrine  we  have 
deduced  from  the  cases  recognizes  the  right 
of  Congress  to  interfere  and  control  the  mat- 
ter whenever  it  may  deem  it  necessary  to  do 
BO,  the  exercise  of  this  limited  power  may 
all  the  more  safely  be  confided  to  the  local 


legislatures."     See   also   State  v.  Leightcm, 

(1801)  83  Me.  421. 

A  Delaware  statute  authorized  a  oom- 
pany  to  construct  a  dam  across  a  creek  pass- 
ing through  a  deep  level  marsh  adjoining  the 
Delaware,  up  which  the  tide  flows  for  some 
distance.  It  appeared  that  the  value  of  the 
property  on  its  banks  would  be  enhanced  by 
excluding  the  water  from  the  marsh,  and  the 
health  of  the  inhabitants  probably  improved. 
Measures  calculated  to  produce  these  objects, 
provided  they  do  not  come  into  collision  witii 
the  powers  of  the  general  government,  are  un- 
doubtedly within  those  which  are  reserved  to 
the  states,  and  it  was  held  that  the  statute 
could  not  be  considered  as  repugnant  to  the 
power  to  regulate  commerce  m  its  dormant 
state,  and  that  Congress  had  passed  no  act 
with  which  the  state  statute  came  in  conflict. 
Willson  V,  Black  Bird  Creek  Marsh  Co., 
(1829)  2  Pet.  (U.  S.)  260. 

As  to  the  controlling  authority  of  Acta  of 
Congress  prohibiting  obstructions  to  naviga- 
ble streams,  see  U.  S.  v,  Bellingham  Bay 
Boom  Co..  (1900)  176  U.  S.  211;  U.  S.  r. 
Wishkah  Boom  Co.,  (C.  C.  A.  1905)  136  Fed. 
Rep.  42. 


0.  Logs  and  Logging  —  (1)  Regulating  Floaimg  of  Logs,  —  A  state  may 
prohibit  the  floating  of  loose  saw  logs  in  a  navigable  river  without  their  being 
rafted  aiid  joined  together  or  inclosed  in  booms,  and  under  the  control,  super- 
vision,  and  pilotage  of  men  specially  placed  in  charge  of  the  logs  and  actually 
thereon. 
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Craig  t?.  Kline,  (1870)  65  Pa.  St.  410. 

A  Hasaachusetts  statute  providing  that 
*'no  person  shall  cause  or  permit  to  be 
driven  or  floated  down  Connecticut  river,  any 
masts,  spars,  logs,  or  other  timber,  unless  the 
same  are  formed  and  bound  into  rafts  and 
placed  under  the  care  of  a  sufficient  number 
of  persons  to  govern  and  manage  the  same  so 
as  to  prevent  damage  thereby.  If  damage  is 
done  to  a  bridge  or  dam  upon  or  over  said 
river,  by  any  timber  so  driven  or  so  floated  in 
any  manner  not  herein  allowed,  the  owner  of 
the  timber,  and  every  person  who  causes  or 
permits  the  same  to  be  so  driven  or  floated, 
shall  be  jointly  and  severally  liable  for  all 


such  damage,  to  be  Teooivered  by  the  party 
injured  in  an  action  of  tort,"  is  valid,  at  in 
the  use  of  the  river  as  a  highway  a  state  may 
make  suitable  regulations  for  the  convenient 
and  safe  use  by  persons  having  equa]  rights 
thereof.  Harrigan  v,  Connecticut  River  Lum- 
ber Co.,  (1880)  120  Mass.  580. 

A  New  Hampshire  statute  regulating  the 
mode  of  putting  logs  into  the  Connecticut 
river  without  being  rafted,  and  without  being 
under  the  immediate  care  and  control  of  some 
person,  and  declaring  that  the  logs  shall  be 
forfeited  if  found  legged  upon  an  island  in 
the  river,  is  valid.  Scott  v.  Willson,  (1825) 
3  N.  H.  321. 


(2)  Scaling  Logs,  —  A  statute  provides  that  "  it  shall  be  the  duty  of  the 
surveyor-general  of  the  first  district  to  scale,  or  cause  to  be  scaled,  all  rafts, 
brails,  or  lots  of  logs  which  may  pass  down  or  through  Lake  St  Croix,  before 
passing  out  of  said  Lake  St.  Croix;  also  all  rafts,  brails,  or  lots  of  logs  run 
through,  or  gathered  into,  any  side  booms  or  lake  booms  for  sawing  or  other  use, 
within  the  limits  of  said  district,  subsequent  to  the  scale  of  the  St.  Croix  Boom 
Corporation's  boom,  and  before  using  or  passing  out  of  said  Lake  St.  Croix; 
and  all  parties  having  logs  in  his  or  their  possession,  which  have  not  been 
scaled  by  the  surveyor-general,  as  set  forth  in  this  section,  shall,  before  sawing, 
using,  or  running  away  said  logs,  give  notice  to  the  surveyor-general,  in  due 
time,  that  he  may  cause  the  same  to  be  scaled.  All  logs  thus  scaled  shall  be 
entered  on  the  surveyor-general's  books  in  their  proper  places."  The  state 
derives  no  revenue  from  the  measurement  and  scaling  of  the  logs,  and  the  only 
object  of  the  law  is  to  ascertain  whether  the  logs  are  fit  for  commerce  and  to 
protect  the  citizens  and  markets  from  fraud,  and  the  statute  is  not  in  violation 
of  the  conmiercial  clauses  of  the  Constitution. 

Hospes  V.  O'Brien,  (1885)  24  Fed.  Rep.  147. 

(3)  Toll  on  Floating  Logs.  —  A  statute  entitled  "  An  Act  granting  to  the 
board  of  supervisors  of  Alpine  county  the  right  to  charge  and  collect  toll  for 
the  floating  and  transportation  of  wood,  saw  logs,  and  lumber  down  the  main 
Carson  river,  in  said  county,"  is  void  as  a  regulation  of  commerce. 

Carson  River  Lumbering  Co.  v.  Patterson,  (1867)  33  Cal.  334. 

Btatutoi  Giving  Boom  Companlai  Bight  to  Compensation.  —  A  State  statute  may  give  to  a 
boom  company,  operating  in  a  limited  territory,  the  right  to  require  compensa- 
tion from  the  owners  of  logs,  which  are  floated  singly  down  the  stream,  for 
releasing  them  from  rocks  and  other  obstructions  in  the  stream,  gathering  them 
together  and  taking  care  of  them. 

Duluth  Lumber  Co.  v,  St.  Louis  Boom,  etc.,  Co.,  (1883)    17  Fed.  Rep.  424. 

Liosi  for  Inspeotion  and  Soaling.  —  A  state  statute  which  gives  a  lien  upon  the  logs 
of  one  owner  in  order  to  secure  payment  of  the  fees  for  the  inspection  and 
scaling  of  logs  owned  by  another,  in  a  boom  built  under  authority  of  a  state 
statute,  is  not  invalid. 

Lindsay,  etc.,  Co.  v.  Mullen,  (1000)  176  U.  S.  145. 
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(4)  Cov^'pe/Mation  for  Logs  Drifted  on  Shore.  —  A  statute  proTiding  that 
''all  persons  claiming  logs  cast  by  wind  and  tide  upon  any  shore  bordering 
upon  the  Chesapeake  bay  and  its  tributaries  are  hereby  prohibited  from  remov- 
ing the  same  without  the  payment  to  the  owner  of  the  said  shore  the  sum  of 
twenty-five  cents  for  each  log  so  removed/'  is  not  invalid  as  a  regulation  of 
commerce,  but  the  subject  is  a  proper  one  for  regulation  by  state  legislation 
under  its  police  power. 

Henry  r.  Roberts,  (1892)  50  Fed.  Rep.  903. 

p.  CANAI.S.  —  A  license  taken  out  under  an  Act  of  Congress  to  prosecute 
the  coasting  trade  conveys  no  privilege  to  use,  free  of  tolls  or  of  any  condition 
whatsoever,  the  canals  constructed  by  a  state  or  the  watercourses  partaking  of 
the  character  of  canals,  exclusively  within  the  interior  of  the  state,  and  made 
practicable  for  navigation  by  the  funds  of  the  state  or  by  privileges  she  may 
have  conferred  for  the  accomplishment  of  the  same  ends. 

Veazie  r.  Moor,  (1852)  14  How.  (U.  S.)  ratural  lakes  and  rivers,  the  same  principles 
671,  affirming  (1850)  32  Me.  343,  (1849)  31  may  be  applied  to  them  that  are  applied  to 
Me.  360.  bridges,    turnpikes,    streets,    and    railroads. 

Canals  being  artificial  waterways  or  meant  ^;»''8*'''«  W"**"'  ^IS^")  ^  Op.  Atty.-Qen. 
of    commercial    transportation,    as    well    as 


332. 


q.  Warehouses  and  Elevatoes.  —  A  general  state  statute  regulating  the 
business  and  charges  of  public  warehousemen  engaged  in  elevating  and  storing 
grain  for  profit  does  not  amount  to  a  regulation  of  commerce  between  the  states. 

practice  of  allowing  or  permitting  export 
grain  to  be  unloaded  in  a  certain  elevator  for 
any  purpose,  but  all  grain  moved  over  the 
rails  of  said  railroad  company  on  export  bill- 
ing and  on  export  rates  should  be  delivered 
by  said  railroad  company  to  its  connection  in 
the  same  cars  in  which  it  moved  over  the 
rails  of  said  railroad  company,  and  with  seals 
unbroken;  or  if  transfer  was  made,  that  the 
same  should  be  done  by  said  railroad  com- 
pany. Such  an  order  deprived  the  grain  com- 
pany of  the  right  recognized  by  the  interstate 
commerce  commission  and  by  the  orders  and 
rules  of  the  railroad  commission  of  the  state 
to  stop  export  grain  in  transit  for  the  pur- 
pose of  cleaning,  grading,  etc.  J.  Rosenbaum 
Grain  Co.  <?.  Chicago,  etc.,  R.  Co.,  (1903) 
130  Fed.  Rep.  46.» 


Brass  v.  North  Dakota,  (1894)  163  U.  S. 
'105,  affirming  (1892)  2  N.  Dak.  482. 

A  state  statute  which  fixes  the  maximum 
of  charges  for  the  stowage  of  grain  in  ware- 
houses at  places  in  the  state  having  not  less 
than  100,000  inhabitants.  "  in  which  grain  is 
stored  in  bulk,  and  in  which  the  grain  of  dif- 
ferent owners  is  mixed  together,  or  in  which 
grain  is  stored  in  such  manner  that  the  iden- 
tity of  different  lots  or  parcels  cannot  be  ac- 
curately preserved,"  is  not  invalid  as  a  regu- 
lation of  commerce.  The  warehouses  are  situ- 
ated and  their  business  carried  on  exclusively 
within  the  limits  of  the  state.  They  are  used 
as  instruments  of  those  engaged  in  interstate 
commerce,  but  they  are  no  more  necessarily 
a  part  of  commerce  itself  than  the  dray  or 
the  cart  by  which,  but  for  them,  grain  would 
be  transferred  from  one  railroad  station  to 
another.  Incidentally  they  may  become  con- 
nected with  interstate  commerce,  but  not 
necessarily  so.  Their  regulation  is  a  thing 
of  domestic  concern,  and,  certainly,  until 
Congress  acts  in  reference  to  their  interstate 
relations,  the  state  may  exercise  all  the  pow- 
ers of  government  over  them,  even  though  in 
so  doing  it  may  indirectly  operate  upon  com- 
merce outside  its  immediate  jurisdiction. 
Munn  V,  Illinois,  (1876)  94  U.  S.  135,  afftrm- 
ing  (1873)  69  111.  80.  See  also  Budd  v.  New 
York,  (1892)   143  U.  S.  617. 

Prohibiting  export  grain  to  be  unloaded.  — 
A  state  railroad  commission  ordered  that  a 
certain   railroad   should   forthwith   stop   the 


Requiring  railroad  to  cancel  contracts  with 
grain  company.  —  An  order  of  a  state  rail- 
road commission  instructing  and  requiring  a 
certain  railroad  company  to  cancel  any  con- 
tract or  contracts  it  might  have  with  a  cer- 
tain grain  company,  whereby  said  railroad 
company  had  undertaken  to  pay  to  said  grain 
company  any  sum  of  money  for  any  purpose 
whatsoever,  related  to  and  affected  the  long- 
term  contract  which  existed  between  the  rail- 
road and  grain  companies  for  the  transfer  of 
grain  through  the  grain  company's  elevator 
from  the  cars  of  the  railroad  company  to  the 
cars  of  connecting  carriers  at  a  given  rate 
per  car  for  such  service.  It  appeared  that 
the  contract  was  fair  and  legitimate,  and  one 
which  was  usual  and  customary  under  condi- 
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tioDB  Bimilar  to  those  that  existed  at  that 
place,  and  that  the  transfers  of  grain  made 
under  the  provisions  of  the  contract  had  been 
only  such  shipments  as  originated  without 

r.  Stooktabds. 

A  stockyard  company,  performing  duties 
for  a  mixed  public,  interstate  and  local,  is' 
such  an  incident  to  commerce  as  may  be  re- 
stricted in  its  charges  by  a  state  statute,  in 
the  absence  of  congressional  action.  Cotting 
r.  Kansas  City  Stock- Yards  Co.,  (1807)  82 
Fed.  Rep.  844. 

A  Kansas  statute  defining  public  stock- 
vards,  and  regulating  all  charges  thereof,  was 
held  applicable  to  the  defendant  company  in 
this  case,  which,  at  the  time  of  the  suit,  car- 
ried on  business  in  Kansas  and  Missouri,  but 
the  law  by  its  terms  applied  to  stock-yards 
in  Kansas  and  not  in  Missouri.  Three-fourths 
of  the  land  of  the  defendant  lay  in  Kansas, 
and  two-thirds  of  its  business  was  transacted 
there.  Its  business  was  to  receive  stock  for 
the  purpose  of  yarding,  feeding,  and  watering 
it  until  it  could  be  sold  or  reshipped.    The 


the  state,  and  therefore  constituted  commerce 
between  the  states,  and  the  order  was  held  to 
be  void.  J.  Rosenbaum  Grain  Co.  v,  Chicago, 
etc.,  R.  Co.,  (1903)   130  Fed.  Rep.  49. 


company  had  railroad  switches  and  viaducts 
located  in  its  yards,  partly  in  both  states, 
over  which  stock  was  carried  to  and  from  one 
state  to  the  other.  Shipments  of  stock  were 
received  from  many  different  states,  and  re- 
shipped  to  other  states  for  sale.  In  handling 
the  stock,  some  of  it  was  driven  across  the 
state  line,  and  perhaps  returned  again,  as  it 
might  be  most  convenient  for  yarding  or  feed- 
ing and  removing  from  the  pens.  The  busi- 
ness could  not  be  considered  interstate  to  the 
exclusion  of  all  state  business.  Cotting  v, 
Kansas  City  Stock- Yards  Co.,  (1897)  79  Fed. 
Rep.  679.  See  Cotting  v.  Kansas  City  Stock- 
Yards  Co.,  ( 1897 )  82  Fed.  Rep.  860. 

The  above  cases  were  reversed,  (1901)  183 
U.  S.  110,  on  the  ground  that  the  statute 
denied  to  this  company  the  equal  protection 
guaranteed  by  the  Fourteenth  Amendment. 


8.  Manufactube^  Salb^  and  Delivbey  of  Goods —  (1)  In  General. — 
The  legislature  of  a  state  has  the  power  in  many  cases  to  determine  as  a 
matter  of  state  policy  whether  to  permit  the  manufacture  and  sale  of  articles 
within  the  state  or  entirely  to  forbid  such  manufacture  and  sale,  so  long  as  the 
legislation  is  confined  to  the  manufacture  and  the  sale  within  the  state.  Those 
are  questions  of  public  policy  which  belong  to  the  legislative  department  to 
determine,  but  the  legislative  policy  does  not  extend  so  far  as  to  embrace  the 
right  to  prohibit  absolutely  the  introduction  within  the  limits  of  the  state  of  an 
article  not  injurious,  properly  and  honestly  manufactured. 


Schollenberger  f.  Pennsylvania,  (1898)  171 
IT.  S.  16,  reversing  (1893)  156  Pa.  St.  201. 
But  see  Com.  v,  Paul,  (1892)  148  Pa.  St.  569. 

**  A  portion  of  the  argument  in  behalf  of 
the  defendants  is  to  the  effect  that  the  stat- 
utes of  Kansas  forbid  the  manufacture  of  in- 
toxicating liquors  to  be  exported,  or  to  be  car- 
ried to  other  states,  and,  upon  that  ground, 
are  repugnant  to  the  clause  of  the  Constitu- 
tion of  the  United  States,  giving  Congress 
power  to  regulate  commerce  with  foreign  na- 


tions and  among  the  several  states.  We  need 
only  say,  upon  this  point,  that  there  is  no 
intimation  in  the  record  that  the  beer  which 
the  respective  defendants  manufactured  was 
intended  to  be  carried  out  of  the  state  or  to 
foreign  countries.  And,  without  expressing 
an  opinion  as  to  whether  such  facts  would 
have  constituted  a  good  defense,  we  observe 
that  it  will  be  time  enough  to  decide  a  case 
of  that  character  when  it  sh^ll  come  before 
us."    Mugler  v.  Kansas,  (1887)  123  U.  S.  674. 


(2)  Prohibiting  Peddling  Ooods.  —  A  statute  forbidding  the  sale  of  foreign 
or  domestic  goods,  wares,  and  merchandise  in  a  particular  county,  by  any 
person  or  persons,  as  a  hawker  or  peddler,  as  applied  to  persons  selling  goods 
from  door  to  door,  is  valid. 

Com.  V.  Gardner,  (1890)   133  Pa.  St.  284. 

(3)  Prohibiting  Sale  of  Dcmgerous  Weapons.  —  A  statute  making  it  a 
misdemeanor  for  a  person  to  sell  a  dirk  or  bowie-knife,  a  sword  or  spear  in 
a  cane,  brass  or  metal  knucks,  or  any  pistol  except  such  as  is  used  in  the  army 
and  navy  of  the  United  States,  and  known  as  the  navy  pistol,  does  not  violate 
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this  clause,  as  the  exclusive  power  vested  in  Congress  to  regulate  oommeree 
with  foreign  nations  and  among  the  several  states  has  been  uniformly  construed 
not  to  extend  to  commerce,  which  is  strictly  internal  and  carried  on  entirely 
within  the  limits  of  a  state. 

Dabbs  D.  State,  (1882)  39  Ark.  355. 

(4)  Begviating  Sales  of  Bcmkrupt  <md  Salvage  Ooods. 


A  statute  providing  that  no  itinerant  ven- 
dor of  wearing  apparel  shall  advertise,  repre- 
sent, or  hold  forth  any  sale  as  bankrupt,  in- 
solvent, etc.,  or  closing  out  sale,  or  as  a  sale 
of  any  goods  damaged  by  smoke,  fire,  water, 
or  otherwise,  until  he  has  first  represented 
the  facts,  under  oath,  to  the  secretary  of 
state,  deposited  $500  with  the  secretary,  and 
procured  a  state  and  municipal  license  au- 
thorizing such  advertisement  and  sale,  does 


not  conflict  with  this  clause.  No  goods  or 
merchandise  are  excluded,  but  all  are  per- 
mitted to  come  in,  so  far  as  any  provision  of 
the  Act  is  concerned;  only  the  itinerant 
seller  of  such  goods  is  regulated  by  the  Act 
and  a  deposit  of  money  required  as  an  indem- 
nity to  persons  who  may  be  defrauded  or 
damaged  by  such  seller.  In  re  Mosler,  ( 1894) 
4  Ohio  Cir.  Dec.  83. 


(5)  Prohibiting  Sale  of  Perishable  Articles  at  Depots  amd  Landings,  —  A 
municipal  ordinance  providing  ^'  that  it  shall  be  unlawful  for  any  railroad 
company  or  companies  in  the  city  of  New  Orleans  to  allow  the  sale  of  fruit, 
vegetables,  market  produce,  perishable  freight,  or  merchandise,  except  pears, 
peaches,  berries,  and  melons,  arriving  over  their  line  in  the  city  of  New 
Orleans,  from  cars  on  the  tracks  from  any  platform,  shed,  or  building  at  the 
depot  or  depots,  on  the  grounds  or  other  property  owned  or  controlled  by  such 
railroad  company  or  companies  in  the  city  of  New  Orleans,"  and  providing 
that  its  provisions  shall  apply  likewise  to  the  levees  and  steamboat  landings, 
except  in  the  case  of  fruits  just  arriving  from  tropical  countries,  is  invalid  as 
to  vegetables  and  merchandise  coming  from  other  states,  as  it  has  nothing  to 
do  with  the  public  health,  for  it  controls  sales  even  before  the  arrival  of  the 
articles  sold ;  nor  with  the  prevention  of  crowds  upon  the  street  where  the  cars 
of  delivery  might  be  located,  for  it  operates  upon  the  most  quiet  sale,  upon 
places  deserted  as  well  as  crowded,  with  possibly  only  buyer  and  seller  present; 
nor  with  the  obstruction  of  streets  by  leaving  cars  standing  on  the  tracks  and 
crossings  for  delivery  purposes,  for  no  obstruction  is  hindered  by  the  ordinance ; 
it  is  not  in  aid  of  any  of  the  objects  properly  intrusted  to  the  municipal 
government,  and  falls  within  the  class  of  unreasonable  ordinances. 

Spellman  v.  New  Orleans,  ( 1891 )  45  Fed.  ordinance  prohibiting  the  sale  of  onions,  oab- 
Rep.  3.  bages,  potatoes,  and  other  perishable  aitides 

at  railroad  depots  and  public  landings,  is  an 

But  see  State  t^.  Davidson,  (1898)  50  La.  exercise  of  the  police  power,  presenting  no 
Ann.  1298,  in  which  case  it  was  held  that  the       conflict  with  the  Constitution. 

(6)  Prohibiting  Delivery  of  Ooods  Purchased  in  Another  State.  —  A 
state  cannot  restrict  or  prohibit  the  delivery  to  a  purchaser  in  the  state  of  goods 
purchased  by  him  in  another  state. 

Stemweis  v.  Stilsing,  (1890)  52  N.  J.  L.  617. 

t  Intoxicating  Ltquors  —  ( 1 )  Authority  to  Regulate  the  Troiffic  in 
Oeneral.  —  The  respective  states  have  plenary  power  to  regulate  the  sale  of 
intoxicating  liquors  within  their  borders,  and  the  scope  and  extent  of  sudb 
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regulations  depend  solely  on  the  judgment  of  the  law-making  power  of  the 
states,  provided  always,  they  do  not  transcend  the  limits  of  state  authority  by 
invading  rights  which  are  secured  by  the  Constitution  of  the  United  States, 
and  provided  further,  that  the  regulations  as  adopted  do  not  operate  a  dis- 
crimination against  the  rights  of  residents  or  citizens  of  other  states  of  the 
Union. 

Jacobs  Pharmacy  Co.  v.  Atlanta,   (1898)   89 
Fed.  Rep.  245. 


Vance  v,  W.  A.  Vandercook  Co.,  (1898) 
170  U.  S.  444,  holding  that  the  right  to  send 
liquors  froni  one  state  to  another,  and  the 
act  of  sending  the  same,  is  interstate  com- 
merce, the  regulation  whereof  has  been  com- 
mitted by  the  Constitution  of  the  United 
States  to  Congress,  and,  hence,  a  state  law 
which  denies  such  a  right,  or  substantially 
interferes  with  or  hampers  the  same,  is  in 
conflict  with  the  Constitution  of  the  United 
States. 

Although  a  state  is  bound  to  receive  and  to 
permit  the  sale  by  the  importer  of  any  article 
of  merchandise  which  Congress  authorizes  to 
be  imported,  it  is  not  bound  to  furnish  a  mar- 
ket for  it,  nor  to  abstain  from  the  passage  of 
any  law  which  it  may  deem  necessary  or  ad- 
visable to  guard  the  health  or  morals  of  its 
citizens,  although  such  law  may  discourage 
importation,  or  diminish  the  profits  of  the 
importer,  or  lessen  the  revenue  of  the  general 
government.  And  if  any  state  deems  the  re- 
tail and  internal  traffic  in  ardent  spirits  in- 
jurious to  its  citizens,  and  calculated  to  pro- 
duce idleness,  vice,  or  debauchery,  I  see  noth- 
ing in  the  Constitution  of  the  United  States 
to  prevent  it  from  regulating  and  restraining 
the  traffic,  or  from  prohibiting  it  altogether, 
if  it  thinks  proper.  Peirce  v.  New  Hamp- 
shire, (1847)  5  How.  (U.  S.)  577.  See  also 
Hiiison  V,  Lott,  (1866)  40  Ala.  123. 

The  right  to  transport  beer  from  one  state 
and  introduce  it  into  another  is  interstate 
commerce,  the  regulation  of  which  has  been 
committed  by  the  National  Constitution  to 
the  Congress,  and  hence  a  state  law  denying 
such  right,  or  substantially  interfering  with 
or  hampering  the  same,  is  in  conflict  with  the 
Constitution  of  the  United  States.  The  right 
to  ship  beer  or  other  intoxicating  liquors  from 
one  state  into  another  carries  with  it  the  in- 
cidental right  in  the  consignee  or  receiver  of 
such  goods  to  sell  the  same  in  the  original 

gackages,  without  regard  to  state  legislation, 
uch  was  the  undoubted  state  of  the  law  until 
after  the  enactment  of  the  Act  of  Congress 
approved  Aug.  8,  1890.  Pabst  Brewing  Co. 
V,  Terre  Haute,  (1899)  98  Fed.  Rep.  332. 
See  infra,^  (4)  Act  of  Congress  of  Aug.  8, 
1890,  p.  501. 

A  municipal  ordinance,  providing  "  Be  it 
further  ordained  by  the  authority  aforesaid 
that  it  shall  be  unlawful  to  sell  liquors  at 
wholesale  or  retail  in  connection  with  drugs 
or  in  drug  stores:  Provided  that  the  com- 
pounding of  liquors  with  drugs  as  parts  of 
prescriptions,  bona  fide,  made  by  reputable 
physicians  in  the  treatment  of  disease,  shall 
not  constitute  a  violation  of  this  ordinance," 
dpes  not  interfere  with  interstate  commerce. 


An  Alabama  statute  which  provides  that 
"  no  spirituous,  vinous,  or  malt  liquors  or  in- 
toxicating drinks  shall  be  sold  in  any  county 
of  this  state  in  which  a  dispensary  is  author- 
ized to  be  located,  except  as  herein  provided; 
but  nothing  in  this  Act  shall  be  so  construed 
as  to  prevent  any  person  who  manufactures 
spirituous,  vinous,  or  malt  liquors  in  a  brew- 
ery or  distillery  from  selling  the  same  by 
wholesale,  in  sealed  packages,  to  dispensers 
or  to  liquor  dealers,  who  may  be  otherwise 
authorized  to  sell  such  liquors,"  has  reference 
solely  to  counties  in  the  state  in  which  dis- 
pensaries are  authorized  to  be  located.  Its 
general  purpose  and  effect  is  to  prohibit  the 
sale  of  liquors  in  such  counties  by  all  persons 
except  dispensers,  and  the  proviso  authorizes 
sales  in  such  counties  by  brewers  and  distill- 
ers to  dispensers,  whether  of  the  county  or 
not,  and  to  persons  other  than  dispensers,  who 
are  authorized  dealers  in  liquors.  Neither 
the  prohibition  of  the  section,  nor  the  proviso 
has  any  reference  to  sales  by  distillers,  or 
brewers  or  dealers,  or  other  persons,  made 
without  the  county ;  and  hence  the  section  has 
no  operation  at  all  upon  sales  made  in  other 
states  to  persons  —  dealers,  dispensers,  or 
what  not  —  in  the  county.  Sheppard  v,  Dowl- 
ing,  (1899)   127  Ala.  7. 

A  Massachusetts  statute  providing  that 
no  person  shall  presume  to  be  a  retailer  or 
seller  of  spirituous  liquors  in  a  less  quantity 
than  twenty-eight  gallons,  unless  he  is  first 
licensed  as  a  retailer  of  spirits,  in  its  appli- 
cation to  a  sale  not  made  by  an  importer  in 
the  original  package  in  which  the  spirit  was 
imported,  is  not  repugnant  to  this  clause. 
Com.  V.  Kimball,  (1837)  24  Pick.  (Mass.) 
359.  See  also  Com.  v.  Clapp,  (1855)  5  Gray 
(Mass.)  98;  State  v.  Wheeler,  (1856)  25 
Conn.  290. 

An  Iowa  statute  enacts  that  "any  citizen 
of  the  state,  except  hotel  keepers,  keepers  of 
saloons,  eating  houses,  grocery  keepers,  and 
confectioners,  is  hereby  permitted,  within  the 
county  of  his  residence,  to  buy  and  sell  in- 
toxicating liquors  for  mechanical,  medicinal, 
culinary,  and  sacramental  purposes  only,  pro- 
vided he  shall  first  obtain  permission  from 
the  board  of  supervisors  of  the  county  in 
which  such  business  is  conducted,"  and  no 
provision  prevents  persons  holding  a  permit 
to  sell  liquors  in  Iowa  from  purchasing  those 
manufactured  in  other  states,  nor  from  mak- 
ing purchases  thereof  from  citizens  of  other 
states  at  places  outside  the  boundaries  of 
Iowa.  Such  a  statute  does  not  regulate  com- 
merce between  the  states.  Kohn  v.  Melcher, 
(1887)  29  Fed.  Rep.  434. 
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A  Rhode  Island  statute  providing  that 
"  no  person  shall  manufacture  or  sell,  or  suf- 
fer to  be  manufactured  or  sold,  or  keep  or 
suffer  to  be  kept  on  his  premises  or  posses- 
sions or  under  his  charge  for  the  purpose  of 
sale,  any  ale,  wine,  rum,  or  other  strong  or 
malt  or  intoxicating  liquors,  a  part  of  which 
is  ale,  wine,  rum,  or  other  strong  or  malt  or 
intoxicating  liquors,  unless  as  herein  pro- 
vided," is  valid,  as  the  several  states  have  the 
power  to  restrict,  and  even  prohibit  alto- 
gether, the  sale  of  intoxicating  liquors  for  use 
as  a  beverage  within  their  borders,  and  con- 
sequently, of  course,  to  prohibit  the  keeping 
of  them  for  sale  to  the  same  extent.  State  i;. 
Fitzpatrick,  (1888)  16  R.  I.  54.  See  Stote 
r.  Peckham,  (1838)  3  R.  I.  296.  And  see 
State  t\  Amery,  (1878)  12  R.  I.  64,  wherein 
it  was  said  that  it  cannot  be  doubted  that 
such  a  statute  is  void  as  to  importers  selling 
or  keeping  for  sale  imported  liquors  in  the 
original  packages. 

Requiring  consent  of  state  chemist.  — 
Every  resident  of  a  state  is  free  to  receive 
for  his  own  use  liquor  from  other  states ;  and 
state  regulations  which  compel  a  resident  of 
the  state,  who  desires  to  order  for  his  own 
use,  to  first  communicate  his  purpose  to  a 
state  chemist,  and  which  deprive  any  non- 
resident of  the  right  to  ship  any  liquor  into 
the  state  unless  previous  authority  is  ob- 
tained from  the  officer  of  the  state,  subject 
the  right  of  the  nonresident  to  ship  into  the 
state,  and  of  the  resident  in  the  state  to 
receive  for  his  own  use,  to  conditions  which 
are  wholly  incompatible  with  and  repu^ant 
to  the  existence  of  their  constitutional  rights. 
Vance  v.  W.  A.  Vandercook  Co,,  (1898)  170 
U.  S.  455,  affirming,  in  this  respect,  (1897) 
80  Fed.  Rep.  786. 

Prohibiting  sale  of  liquors  to  minors  and 
intemperates.  —  A  Pennsylvania  statute  which 
prohibits  and  makes  it  a  criminal  offense 
to  sell  liquor  to  minors,  or  to  persons  of 
known  intemperate  habits,  and  to  sell  it  on 
Sunday,  is  valid,  as  there  is  no  interference 
with  the  general  power  to  import  and  sell 
liquors;  it  merely  prohibits  the  sale  to  two 
classes  of  persons.  Com.  v.  Zelt,  (1891)  138 
Pa.  St.  627.  See  also  Com.  i\  Silverman, 
(1891)   138  Pa.  St.  642. 

Prohibiting  sale  near  university.  —  An 
Alabama  statute  incorporating  the  Southern 
University  of  Greensboro  and  prohibiting  the 
sale  of  any  kind  of  spirituous  or  intoxicating 
liquors  within  five  miles,  was  held  not  to  con- 


flict with  the  Act  of  Congress  allowing  an 
importer  to  sell.  Dorman  r.  State,  (1859) 
34  Ala.  249,  the  court  saying:  "  A  state 
law  is  not  unconstitutional  u:id  absolutely 
void  because,  in  its  practical  operation,  it 
may  sometimes  conflict  with  a  law  of  Con- 
gress passed  in  pursuance  of  the  power  to 
regulate  commerce  with  foreign  nations.  If 
the  provisions  of  the  Act  be  such  that  they 
may  be  assigned  to  a  power  not  surrendered 
by  the  state,  and  have  a  legitimate  field  of 
operation  without  coming  into  collision  with 
the  law  of  Congress,  there  is  no  doubt  that, 
to  that  extent  at  least,  they  are  a  valid  and 
constitutional  exercise  of  power,  and  will  be 
enforced.  The  most  that  has  ever  been  said 
is,  that  whenever,  in  the  enforcement  of  such 
a  law,  it  is  brought  into  actual  collision  with 
a  law  of  Congress  passed  in  pursuance  of  the 
Constitution,  then,  so  far  as  the  collision 
extends,  but  no  further,  the  law  of  Congress 
excludes  and  displaces  that  of  the  state." 

Prohibiting  action  on  claim  for  liquors 
illegally  sold.  —  A  Maine  statute  providing 
that  "  no  action  shall  be  maintained  upon 
any  claim  or  demand,  promissory  note,  or 
other  security  contracted  or  given  for  intoxi- 
cating liquors  sold  in  violation  of  this  chap- 
ter, or  for  anv  such  liquors  purchased  out  of 
the  state  with  intention  to  sell  the  same  or 
any  part  thereof  in  violation  thereof,"  was 
held  to  be  valid.  "  The  further  contention 
is  made  that  this  statute  is  unconstitutional, 
or  was  prior  to  the  Act  of  Congress  ap- 
proved Aug.  8,  1890,  making  interstate  com- 
merce relating  to  intoxicating  liquors  subject 
to  the  police  powers  of  the  several  states, 
because  in  violation  of  that  clause  of  the 
Federal  Constitution  which  gives  Congress 
the  power  to  regulate  commerce  between  the 
states.  The  case  of  Leisy  f7.  Hardin,  (1890) 
135  U.  S.  100,  is  relied  upon  in  support  of 
this  proposition.  We  thiuK  that  there  is  no 
principle  decided  in  that  case  which  has  any 
bearing  upon  the  question  under  considera- 
tion. If  the  purchaser  had  bought  the 
liquors  with  the  intention  of  selling  them  in 
this  state  in  the  original  packages  it  would 
not,  at  that  time,  have  been  an  intention  to 
violate  the  law  (Leisy  v.  Hardin,  (1890)  135 
U.  S.  100;  State  r.  Intoxicating  Liquors, 
(1890)  82  Me.  558),  and  consequently  not 
within  the  terms  of  the  statute;  but  in  this 
case,  as  we  have  before  said,  we  find  that  the 
liquors  were  bought  with  the  intention  of 
reselling  them  in  this  state,  in  violation  of 
law."  Knowlton  r.  Doherty,  (1895)  87  Me. 
522. 


(2)  Prohibiting  Manufacture  of  Liquor  for  ExportaiiorL  —  A  state  statute 
which,  as  construed  by  the  Supreme  Court  of  that  state,  provides  that  intoxi- 
cating liquors  may  be  manufactured  and  sold  within  the  state  for  chemical, 
medicinal,  culinary,  and  sacramental  purposes,  but  for  no  other  —  not  even 
for  the  purpose  of  transportation  beyond  the  limits  of  the  state  —  is  within 
the  police  power  of  the  state. 

Kidd   V,   Pearson,    (1888)    128   U.   S.    15,  An   Iowa   statute   prohibiting   the   manu- 

affirming  Pearson  v.  International  Distillery,      facture   for  sale  or  selling  of   intoxicating 
(1887)  72  Iowa  348.  liquors   within    the   state   for    any   purpose 
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except  for  pharmaceutical,  medical,  chemical, 
and  sacramental  purposes,  and  then  only  by 
persons  holding  permits  from  the  proper 
authorities,  is  not  invalid  as  to  a  brewing 


company  without  such  permit  manufacturing 
and  selling  in  the  state  a  quantity  of  beer  for 
the  purpose  of  being  transported  to  another 
state.     Tredway  v.  Riley,  ( 1891 )  32  Neb.  495. 


(3)  Sales  in  Original  Packages.  —  The  right  to  import  intoxicating  liquors 
from  one  state  into  another  includes,  by  necessary  implication,  the  right  to 
sell  in  the  original  package  at  the  place  where  the  importation  terminates. 


Leisy  v,  Hardin,  (1890)  135  U.  S.  124, 
reversing  (1889)  78  Iowa  286.  See  also 
the  following  cases: 

United  States.  —  Lyng  v,  Michigan,  (1890) 
135  U.  S.  161;  In  re  Beine,  (1890)  42  Fed. 
Rep.  545 ;  M.  Schandler  Bottling  Co.  v.  Welch, 

(1890)  42  Fed.  Rep.  561. 

/oica.  — State  t\  (Dorrick,  (1891)  82  Iowa 
451. 

Maine.  —  State    v.    Intoxicating    Liquors, 

(1891)  83   Me.    158;    State  v.   Intoxicating 
Liquors,  (1890)   82  Me.  558. 

Massachusetts,  —  Carstairs  v.  O'Donnell, 
(1891)   154  Mass.  357. 

New  Hampshire.  —  Corbin  v.  McConnell, 
(1902)  71  N.  H.  350;  Durkee  v.  Moses, 
(1891)  67  N.  H.  115,  overruling  Dunbar  v. 
Locke,  (1883)  62  N.  H.  442,  and  Jones  v. 
Surprise,  (1886)  64  N.  H.  243. 

New  Jersey.  —  Sternweis  v.  .Stilsing,  ( 1890) 
62  N.  J.  L,  517. 

Vermont.  —  Yearteau  v.  Bacon,  (1892)  65 
Vt.  616. 

The  above  cases  and  those  immediately  fol- 
lowing, respecting  the  authority  of  the  states 
to  control  traffic  in  intoxicating  liquors, 
should  be  read  in  the  light  of  the  rule  above 
stated,  which  modified  prior  rulings  in  the 
matter  of  the  right  to  sell  in  original  pack- 
ages, and  also  in  the  light  of  the  Act  of  Con- 
gress of  1890,  referred  to  below. 

The  power  to  ship  merchandise  from  one 
state  into  another  carries  with  it,  as  an  inci- 
dent, the  right  of  the  receiver  of  the  goods  to 
sell  them  in  the  original  packages,  any  state 
regulation  to  the  contrary  notwithstanding, 
unless  Congress,  in  the  exercise  of  its  lawful 
authority,  has  recognized  the  power  of  the 
several  states  to  control  the  incidental  right 
of  sale  in  the  original  packa^s,  as  in  the 
case  of  intoxicating  liquors  shipped  into  one 
state  from  another,  so  as  to  enable  the  states 
to  prevent  the  exercise  by  the  receiver  of  the 
accessory  right  of  selling  intoxicating  liquors 
in  original  packages  except  in  conformity  to 
lawful  state  regulations.  Vance  v.  W.  A. 
Vandercook  Co.,  (1898)  170  U.  S.  444. 

In  Leisy  v.  Hardin,  (1890)  135  U.  S.  100, 
the  court  did  not  declare  the  Iowa  prohibi- 
tory statute  in  particular  null  and  void.  In 
In  re  Rahrer,  ( 1891 )  140  U.  S.  663,  the  Su- 
preme "Court,  speaking  of  the  full  scope  and 


effect  of  the  Leisy  decision,  says:  /*  This 
[the  Leisy  decision]  was  far  from  holding 
that  the  statutes  in  question  were  absolutely 
void,  in  whole  or  in  part,  and  as  if  never 
enacted.  On  the  contrary,  the  decision  did 
not  annul  the  law,  but  limited  its  operation 
to  property  strictly  within  the  jurisdiction 
of  the  state."  In  re  Jordan,  (1892)  49  Fed. 
Rep.  243. 

Under  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Leisy  v. 
Hardin,  (1890)  135  U.  S.  100,  an  importer  of 
intoxicating  liquors  into  any  state  from  any 
other  state  or  country  could,  by  himself  or 
agent,  prior  to  the  passage  of  the  Wilson 
bill,  sell  such  liquors  so  long  as  they  re- 
mained in  the  unbroken  packages  in  which 
they  existed  during  their  transportation, 
without  regard  to  the  size  of  the  packages. 
State  V.  Winters,  (1890)  44  Kan.  723.  See 
also  State  v.  Fulker,   (1890)  43  Kan.  237. 

"  The  defendants,  however,  to  avail  them- 
selves of  the  immunity  of  these  decisions,  and 
the  doctrine  and  rules  declared,  must  show 
( 1 )  that  they  are  foreign  importers,  or  the 
agents  of  a  foreign  importer,  of  beer  or 
liquors;  (2)  that  as  such  agents  they  re- 
ceived an  importation  of  beer  or  liquors  from 
another  state  or  foreign  country;  (3)  that 
they  are,  as  such  importers  or  agents,  sell- 
ing this  importation  by  the  original,  unbroken 
package  in  which  it  was  imported;  (4)  that 
they  are  not  making  their  house  of  business  a 
tippling  concern  for  the  rendezvous  of  per- 
sons, bringing  it  within  the  police  power  of 
the  state  to  declare  it  a  nuisance.  All  these 
facts  must  be  fully  established  by  the  defend- 
ants, in  order  to  make  the  transaction  legiti- 
mate under  the  decision  which  the  defendants 
attempt  to  shield  themselves  with.  The  fail- 
ure to  establish  any  one  of  these  propositions 
makes  the  defendants  amenable  to  the  state 
law."  State  r.  Chapman,  (1890)  1  S.  Dak. 
430. 

Law  providing  no  exception  in  case  of 
original  packages  imported.  —  A  Massachu- 
setts statute  strictly  prohibiting  the  sale  of 
intoxicating  liquors,  except  as  authorized  in 
the  Act,  is  not  unconstitutional  because  there 
is  no  exception  of  liquors  sold  in  the  original 
packages  as  they  are  imported  from  other 
states.     Com.  v.  Gagne,  (1891)  153  Mass.  206. 


(4)  Act  of  Congress  ofAugi^tSy  1890  —  (a)  Bututory  Provision.  —  In  pursuance 

of  the  decision  in  Leisy  v.  Hardin,  (1890)  135  U.  S.  100,  and  in  recognition 

of  the  conditions  in  certain  localities,  Congress  provided,  in  the  Act  of  August 

8,  1890  (26  Stat.  L.  313):   "That  all  fermented,  distilled,  or  other  intoxicating 

liquors  or  liquids  transported  into  any  state  or  territory  or  remaining  therein  for 
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use,  consumption,  sale,  or  storage  therein,  shall  upon  arrival  in  such  state 
or  territory  be  subject  to  the  operation  and  effect  of  the  laws  of  such  state  or 
territory  enacted  in  the  exercise  of  its  police  powers,  to  the  same  extent  and  in 
the  same  manner  as  though  such  liquids  or  liquors  had  been  produced  in  such 
state  or  territory,  and  shall  not  be  exempt  therefrom  by  reason  of  being  intro- 
duced therein  in  original  packages  or  otherwise/' 

A   few   Supreme   Court   caaes,   with   com-  August  8,  1890.     The  statute  is  fully  anno- 

ments  on  them  by  inferior  and  state  courts,  tated  under  the  title  Ixtebstatb  CoipcEBCC, 

are  here  set  out  for  the  purpose  of  giving  in  vol.  3,  p.  863  et  seq, 
tome  idea  of   the  operation  of  the  Act  of 

(b)  OonstitntionaUty  of  the  sutnte.  —  The  Act  of  August  8,  1890,  is  a  valid  and 
constitutional  exercise  of  the  legislative  power  conferred  upon  Congress,  and 
a  provision  of  the  constitution  of  Kansas,  which  provides  that  the  manufacture 
and  sale  of  intoxicating  liquors  should  be  forever  prohibited  in  that  state  except 
for  medical,  scientific,  and  mechanical  purposes,  and  an  Act  passed  in  enforce- 
ment thereof,  are  valid. 


In  re  Rahrer,  (1891)  140  U.  S.  561,  in 
which  case  the  court  said :  "  Congress  has 
not  attempted  to  delegate  the  power  to  regu- 
late commerce,  or  to  exercise  any  power  re- 
served to  the  states,  or  to  grant  a  power  not 
poseessed  by  the  states,  or  to  aaopt  state 
laws.  It  has  taken  its  own  course  and  made 
its  own  regulation,  applying  to  these  subjects 
of  interstate  commerce  one  common  rule, 
whose  uniformity  is  not  affected  by  varia- 
tions in  state  laws  dealing  with  such  prop- 
erty. ♦  ♦  •  No  reason  is  perceived  why, 
if  Congress  chooses  to  provide  that  certain 
designated  subjects  of  interstate  commerce 
shall  be  governed  by  a  rule  which  divests 
them  of  l£at  character  at  an  earlier  period 
of  time  than  would  otherwise  be  the  case,  it 
is  not  within  its  competency  to  do  so." 

The  Act  of  1890  declaring  that  intoxicating 
liquors  shall,  upon  arrival  in  a  state  or  terri- 
tory, be  subject  to  the  operation  of  the  police 
powers  of  the  state,  is  not  invalid  as  assum- 
ing to  confer  upon  the  states  the  power  to 
regulate  interstate  commerce.  The  states  are 
not  auUiorized  to  declare  when  such  impor- 


tations shall  become  subject  to  state  control, 
nor  can  the  states  in  any  manner  change  or 
affect  the  enactment  made  by  Congress  upon 
that  subject.  It  is  for  0>ngress  to  define 
the  time  or  event  which  shall  have  the  effect 
of  subjecting  importations  to  state  control, 
and  this  is  what  is  done  by  the  Wilson  bill 
in  regard  to  intoxicating  liquors.  In  re 
Spickler,  ( 1890)  43  Fed.  Rep.  657.  See  also 
Rhodes  v.  Iowa,  (1898)  170  U.  S.  420;  In  re 
Van  Vliet,  (1890)  43  Fed.  Rep.  761;  Can- 
tin!  V.  Tillman,  (1893)  54  Fed.  Rep.  973; 
Com.  V.  Calhane,  (1891)   164  Mass.  116. 

Congress,  having  exclusive  control  over  the 
commerce  between  the  states,  may  undoubt- 
edly subject  such  commerce  to  the  laws  of 
the  states.  This  has  been  done  in  the  case  of 
the  Act  of  August  8,  1890,  providing  that  all 
intoxicating  liquors  transported  into  the  state 
or  territory  shall,  upon  receipt  in  such  state 
or  territory,  be  subject  to  the  operation  and 
effect  of  the  laws  of  such  state  or  territory, 
enacted  in  the  exercise  of  its  police  powers. 
Indianapolis  v.  Bieler,  (1893)  138  Ind.  36. 


(•)  EAMt  of  the  sutnte. —  A  state  may  prohibit  the  shipment  into  the  state  to 
agents  of  the  shipper,  of  intoxicating  liquors,  for  the  purpose  of  being  stored  and 
sold  therein  in  original  packages. 

A  state  statute  making  it  an  offenie  for 
any  common  carrier  or  agent,  or  any  other 
person,  to  convey  for  any  other  person  any 
intoxicating  liquors  without  first  having  been 
furnished  with  a  certificate  from  and  under 
the  seal  of  the  county  auditor  of  the  county  to 
which  such  liquor  is  being  imported,  or  is 
consigned  for  transportation,  or  within  which 
it  is  to  be  conveyed  from  place  to  place,  certi- 
fying that  the  consignee  is  authorized  to  sell 
such  intoxicating  liquors  in  such  county, 
cannot  be  made  to  apply  to  a  shipment  from 
another  state,  before  the  arrival  and  delivery 
of  the  consignment,  without  causing  the  stat- 
ute to  be  repugnant  to  the  ConstitutioD  of 
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Vance  v,  W.  A.  Vandercook  Co.,  (1898) 
170  U.  S.  451,  in  which  the  court  said:  "  But 
the  weight  of  the  contention  is  overcome 
when  it  is  considered  that  the  interstate  com- 
merce clause  of  the  Constitution  guarantees 
the  right  to  ship  merchandise  from  one  state 
into  another,  and  protects  it  until  the  termi- 
nation of  the  shipment  by  delivery  at  the 
place  of  consignment ;  and  this  right  is  wholly 
unaffected  by  the  Act  of  Congress  which  al- 
lows state  authority  to  attach  to  the  original 
Sackage  before  sale  but  only  after  delivery." 
*ever8ing,  in  this  respect,  (1897)  80  Fed. 
Rep.  786.  See  Pabst  Brewing  Co.  v.  Cren- 
shaw, (1906)  198  U.  S.  17. 
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the  United  States.    Rhodes  r.  Iowa,  (1898) 
170  U.  8.  412,  reversing  (1894)  90  Iowa  496. 

The  Act  of  1890  does  not  give  to  the  state 
the  right  to  forbid  the  importation  of  in- 
toxicating liquors.  "  Congress  placed  the 
original  paclca^  under  the  state  police 
power.  It  cautiously  went  no  further.  But 
we  are  not  left,  to  general  reasoning.  The 
eonstruction  of  this  Act  of  Congress  came  up 
in  In  re  Rahrer,  (1891)  140  U.  S:  564.  Of 
it  the  chief  justice,  delivering  the  opinion  of 
the  court,  says:  'Congress  did  not  use 
terms  of  permission  to  the  state  to  act,  but 
simply  removed  an  impediment  to  the  en- 
forcement of  the  state  laws  in  respect  to 
imported  packages  in  their  original  con- 
dition, created  by  the  absence  of  a  specific 
utterance  on  its  part.  It  imparted  no  power 
to  the  state  not  then  possessed,  but  allowed 
imported  property  to  fall  at  once  on  arrival 
within  the  local  jurisdiction.'  The  decisions 
of  the  Supreme  Court  distinctly  declare  that 
before  the  passage  of  the  Wilson  Act  no  state 
could  forbid  the  importation  of  intoxicating 
liquors.  This  last  case  declares  that  the 
Wilson  Act  gave  no  new  power  to  the  states. 
All  that  it  did  was  to  remove  a  protection 
from  the  imported  package,  and  place  it 
under  state  jurisdiction."  Ex  p.  Edgerton, 
(1893)  59  Fed.  Rep.  115. 

''This  statute  has  been  made  practically 
ineffective  as  a  restriction  of  importation  of 
liquors  by  the  interpretation  placed  upon  it 
in  Rhodes  v,  Iowa,  (1898)  170  U.  S.  412.  It 
is  there  held  that  the  words  *  upon  their  ar- 
rival within  the  state '  apply  only  to  the  time 
when  the  liquors  have  reached  their  ap- 
pointed destination  and  are  delivered  to  the 
consignee,  and  that  the  only  practical  opera- 
tion of  this  Act  is  to  permit  the  state  to  pro- 
hibit the  sale  by  the  consi|niee.  To  the  same 
general  effect  are  Scott  v.  Donald,  (1897)  165 
U.  S.  58,  and  Vance  v.  W.  A.  Vandercook  Co., 
(1898)   170  U.  S.  438  —  cases  arising  under 


the  South  GaroHna  state  dispensary  laws  — 
where  it  is  held  that,  notwithstanding  the 
Wilson  Act,  the  state  is  without  power  to 
prohibit  the  importation  of  liquors."  State 
V.  Hanaphy,  (1902)   117  Iowa  20. 

''Congressional  action  has  been  taken  as 
to  the  importation  of  intoxicating  liquors, 
but  not  such  as  to  affect  the  question  at  bar. 
Soon  after  it  had  been  determined  in  Leisy  v, 
Hardin,  (1890)  135  U.  S.  100,  that  the  right 
to  import  liquors  into  a  state  included  the 
right  to  sell  them  in  the  original  packages  in 
which  they  were  imported,  (Congress  enacted 
the  Wilson  bill,  which  provides  that  all 
intoxicating  liquors  '  transported  into  any 
state  or  territory  or  remaining  therein  for 
use,  consumption,  sale,  or  storage  therein, 
shall,  upon  arrival  in  such  state  or  territory, 
be  subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory  enacted  in  the 
exercise  of  its  police  power,'  to  the  same 
extent  as  if  they  had  been  produced  in  the 
state.  This  provision,  however,  did  not  affect 
interstate  traffic  in  liquors  further  than  to 
divest  imported  liquors  of  the  character  of 
interstate  shipments  at  an  earlier  period  of 
time  than  would  otherwise  have  been  the 
case.  The  Act  was  interpreted  in  In  re 
Rahrer,  (1891)  140  U.  S.  564,  and  Rhodes  v. 
Iowa,  (1898)  170  U.  S.  412,  in  which  it  was 
held  to  have  been  the  intention  of  Congress 
to  allow  state  laws  to  operate  on  liquors 
shipped  into  one  state  from  another  so  as  to 
prevent  a  sale  in  the  original  package  in 
violation  of  the  laws  of  the  state;  but  while 
they  were  in  transit  and  until  their  delivery 
to  the  consignee  they  were  to  be  regarded  as 
an  article  of  commerce  and  not  within  the 
operation  of  the  state  law.  The  effect  of  the 
Act  was  to  allow  the  state  laws  to  apply  to 
imported  liquors  after  the  shipment  ended, 
and  to  deprive  the  consi^ee  or  other  person 
from  a  sale  of  the  same  m  the  original  pack- 
age after  delivery."  State  v,  Hickox,  (1902) 
64  Kan.  658. 


(6)  Prohibiting  Soliciting  Orders.  —  The  provision  of  the  South  Carolina 
dispensary  law,  declaring  "  that  it  shall  be  unlawful  for  any  person  to  take 
or  solicit  orders,  or  to  receive  money  from  other  persons,  for  the  purchase  or 
shipment  of  any  alcoholic  liquors  for  or  to  such  other  persons  in  this  state, 
except  for  liquors  to  be  purchased  and  shipped  from  the  dispensary,  and  any 
person  violating  this  section,  upon  conviction,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  punished  by  imprisonment  for  a  term  of  not  less  than 
three  months  nor  more  than  twelve  months,  or  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars,"  if  intended  to  prevent 
the  solicitation  of  orders  in  a  legitimate  subject  of  commerce  by  residents  and 
citizens  of  other  states,  or  to  impose  a  penalty  therefor,  is  a  burden  on  interstate 
commerce,  as  much  as  —  indeed,  more  than  —  the  imposition  of  a  license  tax 
would  be,  in  proportion  as  the  penalty  is  the  more  severe. 

Sm  p.  Loeb,  (1896)  72  Fed.  Rep.  658.  See  who  shall  take  or  receive  any  order  for  intoxi- 
alto  State  v.  Hickox,  (1902)  64  Kan.  650.  eating  liquors  from  any  person  in  this  state 

other  than  a  person  authorized  to  sell   the 

This  clause  inhibits  the  application  of  a  same  as  in  this  Act  provided,  or  any  person 
ftate  law  which  provides  that  "  any  person       who  shall,  directly  or  indirectly,  contract  for 
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the  sale  of  any  intoxicatijg  liquors  with  any 
person  in  this  state  other  than  a  person 
authorized  to  sell  the  same,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  punished  therefor  as  provided 
in  this  Act  for  selling  intoxicating  liquors/' 
to  a  nonresident  traveling  salesman,  repre- 
senting citizens  and  residents  of  other  states, 
who  comes  into  the  state  and  merely 
solicits  orders  for  the  sale  of  intoxicating 
liquors  to  those  who  desire  them  for  their 
personal  consumption,  and  transmits  such 
orders  to  his  employers  beyond  the  boun- 
daries of  the  state,  to  be  there  passed  upon 
by  them.  Commerce  between  the  states 
means  more  than  mere  transportation  of 
commodities.  It  is  obvious  that  the  Act  of 
Congress  of  Aug.  8,  1890,  by  merely  strip- 
ping the  protection  of  the  original  package 
from  intoxicating  liquors  upon  their  arrival 
at  their  destination  within  a  state,  does  not 
affect  traveling  salesmen  engaged  in  solicit- 
ing orders,  but,  on  the  contrary,  it  relates 
solely  to  the  status  of  intoxicating  liquors 
after  their  arrival  in  the  state.  In  re  Ber- 
gen,  (1900)   115  Fed.  Rep.  339. 

A   New   Hampshire   statute   making  it  a 


criminal  offense  for  a  person  to  aolicit  or 
take  orders  for  spirituous  liquors  in  the 
state,  to  be  delivered  at  a  place  without  the 
state,  knowing,  or  having  reasonable  cause  to 
believe,  that  if  so  delivered  the  same  will  be 
transported  into  the  state,  and  sold  in  viola- 
tion of  law,  is  not  a  regulation  of  commerce. 
Lang  17.  Lynch,  (1889)  38  Fed.  Rep.  489,  in 
which  case  the  court  said  that  in  Bowman 
r.  Chicago,  etc.,  R.  (^.,  (1888)  125  U.  S.  465, 
it  was  "  decided  that  a  statute  of  Iowa  which 
restricted  the  importation  of  liquors  from 
another  state  was  void  because  it  was  a 
violation  of  the  right  of  Congress  to  regulate 
commerce  between  the  states.  But  that  case 
is  not  applicable  to  the  present  one.  The 
statute  of  New  Hampshire  does  not  restrict 
the  importation  of  liquors  from  other  states; 
it  simply  forbids  the  taking  of  orders  for 
liquors  to  be  sold  within  the  state  in  viola- 
tion of  law.  It  may  be  that  the  effect  of  the 
law  is  to  prevent  the  importation  of  liquors 
from  other  states,  but  the  distinction  between 
state  restrictions  upon  the  importation  and 
state  restrictions  upon  the  sale  of  a  commodity 
when  within  the  state  is  clearly  recognized 
and  well  defined." 


(6)  Prohibiting  Bringing  Liquors  into  the  State,  —  A  state  statute  declar- 
ing it  to  be  a  misdemeanor,  punishable  by  fine  or  imprisonment,  for  any  per- 
son, except  as  provided  in  the  Act,  to  bring  into  the  state,  by  any  means  or 
mode  of  carriage,  any  liquor  or  liquids  containing  alcohol,  is  clearly  a  r^ulation 
of  commerce. 


Ex  p.  Jervcy,  (1895)  66  Fed.  Rep.  959.  See 
also  Jervey  v.  The  Carolina,  (1895)  66  Fed. 
Rep.  1013. 

A  Maine  state  providing  that  ''no  per- 
son shall  knowingly  bring  into  the  state,  or 
knowingly  transport  from  place  to  place  in 
the  state,  any  intoxicating  liquors  with  intent 
to  sell  the  same  in  the  state  iq  violation  of 
law,  or  with  intent  that  the  same  shall  be  so 
sold  by  any  person,  or  to  aid  any  person  in 
such  sale,  under  a  penalty  of  fifty  dollars  for 
each  offense ;  all  such  liquors  intended  for  un- 
lawful sale  in  the  state  may  be  seized  while  in 
transit  and  proceeded  against,  the  same  as  if 


they  were  unlawfully  kept  and  deposited  in 
any  place,"  was  held  to  be  repugnant  to  this 
clause.  State  i?.  Intoxicating  Liquors,  (1900) 
94  Me.  338. 

Authorizing  seizure  of  liquors  in  posses- 
sion of  express  company.  —  A  Vermont  stat- 
ute authorizing  the  seizure  of  intoxicating 
liquor  while  in  the  possession  of  an  express 
company,  with  intent  to  make  unlawful  use 
or  disposition  of  it,  was  held  to  be  valid  as 
applied  to  shipments  of  liquor  from  another 
state  in  small  quantities  C.  O.  D.  State  v, 
O'Neil,  (1885)  58  Vt.  140.  See  also  State  v. 
Intoxicating  Liquors,  (1886)  58  Vt.  594. 


A  Statute  Prohibited  the  Transportation  by  a  Common  Carrier  of  intoxicating  liquor  from 
a  point  within  any  other  state  for  delivery  at  a  place  within  the  state,  as  a  part 
of  the  general  policy  of  the  law  of  that  state  with  respect  to  the  suppression  of 
the  illegal  manufacture  and  sale  of  intoxicating  liquor  within  the  state  as  a 
nuisance.  It  was  held  that  while  the  statute  could  fairly  be  said  to  have  been 
adopted,  not  expressly  for  the  purpose  of  regulating  commerce  between  its 
citizens  and  those  of  other  states,  but  as  subservient  to  the  general  design  of 
protecting  its  people  against  the  evils  resulting  from  the  unrestricted  manu- 
facture and  sale  within  the  state  of  intoxicating  liquors,  it  was  a  regulation 
directly  affecting  interstate  commerce  in  an  essential  and  vital  point.  It  was 
not  one  of  those  local  regulations  designed  to  aid  and  facilitate  commerce;  it 
was  not  an  inspection  law  to  secure  the  due  quality  and  measure  of  a  com- 
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modity;  it  was  not  a  law  to  reflate  or  restrict  the  sale  of  an  article  deemed 
injurious  to  the  health  and  morals  of  the  community;  it  was  not  a  regulation 
confined  to  the  purely  internal  and  domestic  commerce  of  the  state;  it  was  not 
a  restriction  which  only  operates  upon  property  after  it  has  become  mingled 
with  and  forms  part  of  the  mass  of  property  within  the  state. 


Bowman  v.  Chicago,  etc.,  R.  Co.,  (1888) 
125  U.  S.  498,  wherein  the  court  further  said : 
"  For  the  purposes  of  its  policy  a  state  has 
legislative  control,  exclusive  of  Congress, 
within  its  territory,  of  all  persons,  things, 
and  transactions  of  strictly  internal  concern. 
For  the  purpose  of  protecting  its  people 
against  the  evils  of  intemperance  it  has  the 
right  to  prohibit  the  manufacture  within  its 
limits  of  intoxicating  liquors;  it  may  also 
prohibit  all  domestic  commerce  in  them  be- 
tween its  own  inhabitants,  whether  the  articles 


are  introduced  from  other  states  or  from 
foreign  countries;  it  may  punish  those  who 
sell  them  in  violation  of  its  laws;  it  may 
adopt  any  measures  tending,  even  indirectly 
and  remotely,  to  make  the  policy  effective 
until  it  passes  the  line  of  power  delegated  to 
Congress  under  the  Constitution.  It  cannot, 
without  the  consent  of  Congress,  express  or 
implied,  regulate  commerce  between  its  people 
and  those  of  the  other  states  of  the  Union  in 
order  to  e£fect  its  end,  however  desirable  such 
a  regulation  might  be." 


u.  Oleomargarine  —  (1)  In  OeneraL  —  Oleomargarine  has  so  far  ceased 
to  be  a  newly  discovered  article  as  that  its  nature,  mode  of  manufacture,  in- 
gredients, and  effect  upon  the  health  are  and  have  been  for  many  years  as  well 
known  as  almost  any  article  of  food  in  daily  use,  and  if  properly  and  honestly 
manufactured  it  is  conceded  to  be  a  healthful  and  nutritious  article  of  food.  A 
state  law  which  prohibits  its  introduction  within  the  state  is  not  a  law  which 
regulates  or  restricts  the  sale  of  articles  deemed  injurious  to  the  health  of  the 
community,  but  is  one  which  prevents  the  introduction  of  a  perfectly  healthful 
commodity  merely  for  the  purpose  of  in  that  way  more  easily  preventing  an 
adulterated  and  possibly  injurious  article  from  being  introduced,  and  such  a 
statute  is  not  a  fair  exercise  of  legislative  discretion. 

assuming  to  prohibit  the  importation  into 
the  state  and  sale  there  by  the  importers  of 
such  article  in  original  packages,  to  be  in- 
valid, being  inconsistent  with  the  exclusive 
power  of  Congress  over  the  subject  of  com- 
merce among  the  several  states,  and  because 
by  its  terms  it  prohibits  and  attempts  to 
exclude  from  the  state  oleomargarine  com- 
pounded of  the  very  materials,  including  col- 
oring matters,  which  are  described  in  an  Act 
of  Congress  as  constituting  lawful  oleomar- 
garine of  commerce,  *  made  in  imitation  or 
semblance  of  butter."  In  re  Brundage.  ( 1899 ) 
96  Fed.  Rep.  963,  reversed  in  Minnesota 
V.  Brundage,  (1901)  180  U.  S.  499,  on  the 
ground  that  the  petitioner  for  the  writ  of 
habeas  corpus  should  have  pursued  his  reme- 
dies through  the  state  courts,  and  then  by 
writ  of  error  from  the  United  States  Su- 
preme Court.  See  also  In  re  Gooch,  (1890), 
44  Fed.  Rep.  276. 


Schollenberger  r.  Pennsylvania,  (1898)  171 
U.  S.  15,  reversing  (1893)  156  Pa.  St.  201. 
But  see  Com.  v.  Paul,  (1892)  148  Pa.  St.  559. 

Oleomargarine  brought  into  a  state  in  the 
original  packages  is  within  the  protection  of 
the  Constitution  of  the  United  States,  and  it 
can  be  sold  in  the  original  packages,  entirely 
independently  of  the  provisions  of  the  state 
statute,  and  subject  only  to  the  provisions  of 
the  national  statute.  In  re  Worthen,  (1891) 
58  Fed.  Rep.  469.  See  also  State  r.  Bruce, 
(1904)  55  W.  Va.  384,  overruling  State  V. 
Myers,  (1896)  42  W.  Va.  822. 

A  Maryland  statute  providing  with  re- 
spect to  oleomargarine  that  no  person  "  shall 
have  the  same  in  his  possession  with  intent 
to  sell  the  same,  or  shall  sell  or  offer  the 
same  for  sale,"  is  invalid  as  to  sales  in  origi- 
nal packages  of  oleomargarine  manufactured 
in  other  states.  The  laws  of  the  United 
States  recognize  oleomargarine  as  a  mer- 
chantable article,  and  while  a  state  may 
perhaps  regulate  its  sale  it  cannot  prohibit 
its  importation.  In  re  McAllister,  (1892)  51 
Fed.  Rep.  282. 

A  Minnesota  statute,  entitled  "An  Act  to 
prevent  fraud  in  the  sale  of  dairy  products, 
their  imitations  or  substitutes,  to  prohibit 
and  prevent  the  manufacture  or  sale  of 
unhealthy  or  adulterated  dairy  products,  and 
to  preserve  the  public  health,"  was  held,  as 


A  Missouri  statute  provides  that  "no 
person  shall  by  himself,  his  agents,  or  em- 
ployees, produce  or  manufacture  any  sub- 
stance in  imitation  or  semblance  of  natural 
butter,  nor  sell  nor  keep  for  sale,  nor  offer  for 
sale  any  imitation  butter  made  or  manufac- 
tured, compounded,  or  produced  in  violation 
of  this  section,  whether  such  imitation  but- 
ter shall  be  made  or  producpcl  in  this  state  or 
elsewhere."  Notwithstanding  oleomargarine 
is  a  subject  of  commerce  hot  ween  the  states, 
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any  state  has  the  undoubted  right  to  so  legis- 
late with  respect  to  it,  in  the  exercise  of  its 
police  power,  as  to  prevent  imposition,  fraud, 
and  deception  upon  the  public.  In  re  Scheit- 
lin,  (1900)  99  Fed.  Rep.  273. 

A  Virginia  statute    entitled  ''An  Act  to 
prevent    the    adulteration    of     butter    and 


cheese  and  the  sale  of  the  same,  and  preserve 
the  public  health,"  was  held  to  be  nothing 
more  nor  less  than  a  prohibition  of  the  sale 
in  Virginia  of  oleomargarine  imported  from 
one  of  the  other  states,  and  in  palpable  con- 
flict with  the  Constitution.  Ex  p.  Seott, 
(1895)  66  Fed.  Rep.  47. 


An  Aet  of  Congress  Imposing  Certain  Spedal  Tazeo  upon  manufacturers  of  oleomar- 
garine as  well  as  upon  wholesale  and  retail  dealers  in  that  compound,  does  not 
have  special  application  to  the  transfer  of  oleomargarine  from  one  state  to 
another.  It  relieves  the  manufacturer  or  seller,  if  he  conforms  to  the  regula- 
tions prescribed  by  Congress  or  by  the  commissioner  of  internal  revenue  under 
the  authority  conferred  upon  him  in  that  regard,  from  penalty  or  punishment 
so  far  as  the  general  government  is  concerned,  but  does  not  interfere  with  the 
exercise  by  the  states  of  any  authority  they  possess  of  preventing  deception  or 
fraud  in  the  sales  of  property  within  their  respective  limits. 

Plumley  17.  Massachusetts,  (1894)  155  U.  S.  467,  affirming  Com.  v,  Huntley,  (1892) 
156  Mass.  236. 

(2)  Exclusion  of  Artificially  Colored  Oleomargarine.  —  It  is  within  the 
power  of  a  state  to  exclude  from  its  markets  any  compound  manufactured  in 
another  state,  which  has  been  artificially  colored  or  adulterated  so  as  to  cause 
it  to  look  like  an  article  of  food  in  general  use,  and  the  sale  of  which  may,  by 
reason  of  such  coloration  or  adulteration,  cheat  the  general  public  into  pur- 
chasing that  which  they  may  not  intend  to  buy.  The  Constitution  of  the 
United  States  does  not  secure  to  any  one  the  privilege  of  defrauding  the  public 


Plumley  v.  Massachusetts,  (1894)  155  U. 
S.  478,  affirming  Com.  v,  Huntley,  (1892) 
156  Mass.  236,  holding  that  a  Maasachuaetts 
statute,  providing  that  **  no  person  by  him- 
self or  his  agents  or  servants  shall  render  or 
manufacture,  sell,  offer  for  sale,  expose  for 
sale,  or  have  in  his  possession  with  intent  to 
sell,  any  article,  product,  or  compound  made 
wholly  or  partly  out  of  any  fat,  oil,  or  oleagi- 
nous substance  or  compound  thereof,  not  pro- 
duced from  unadulterated  milk  or  cream 
from  the  same,  which  shall  be  in  imitation 
of  yellow  butter  produced  from  pure  unadul- 
terated milk  or  cream  of  the  same;  provided, 
that  nothing  in  this  Act  shall  be  construed 
to  prohibit  the  manufacture  or  sale  of  oleo- 
margarine in  a  separate  and  distinct  form, 
and  in  such  manner  as  will  advise  the  con- 
sumer of  its  real  character,  free  from  color- 
ation or  ingredient  that  causes  it  to  look  like 
butter,"  does  not  conflict  with  this  clause. 

See  also  In  re  Scheitlin,  (1900)  99  Fed. 
Rep.  275,  in  which  the  court,  speaking  of  the 
Schollenberger  v.  Pennsylvania  case  and  the 
above  case,  said :  "  It  is  observed  at  the 
outset  that  the  law  of  Pennsylvania  abso- 
lutely prohibits  the  sale  of  oleomargarine 
within  the  confines  qf  the  state.  The  law  of 
Massachusetts  under  which  the  Plumley  case 
arose  does  not  prohibit  the  sale  of  oleomar- 
garine, but  only  prohibits  its  sale  when  made 
in  imitation  of  yellow  butter." 

But  in  Tn  re  Brundage,  (1899)  96  Fed.  Rep. 
063,  the  court  said :     ''  The  doctrine  which 


has  apparent  support  in  the  Plumley  case, 
that  a  state  may  exclude  from  its  markets, 
and  absolutely  prohibit  the  sale  of,  an  admit- 
tedly wholesome  article  of  food  merely  be- 
cause it  is  designedly  prepared  to  resemble  so 
closely  another  more  generally  desired  article, 
for  which  it  is  a  substitute,  that  persons  may 
be  easily  deceived,  and  have  it  imposed  upon 
them  for  the  other  article,  is  plainly  con- 
trary to  the  holding  in  the  Schollenberger 
case,  and  untenable  since  that  decision,  in 
which  the  court  announces  that  '  the  legisla- 
tive policy  does  not  extend  so  far  as  to  em- 
brace the  right  to  absolutely  prohibit  the 
introduction  within  the  limits  of  the  state 
of  an  article  like  oleomargarine,  properly 
and  honestly  manufactured.' " 

If  there  be  any  subject  over  which  it  would 
seem  the  states  ought  to  have  plenary  con- 
trol, and  the  power  to  legislate  in  respect 
to  which  it  ought  not  to  be  supposed  was 
intended  to  be  surrendered  to  the  general  gov- 
ernment, it  is  the  protection  of  the  people 
against  fraud  and  deception  in  the  sale  of 
food  products.  Such  legislation  may,  indeed, 
indirectly  or  incidentally  affect  trade  in  such 
products  transported  from  one  state  to  an- 
other state.  But  that  circumstance  does  not 
show  that  the  laws  of  the  character  alluded 
to  are  inconsistent  with  the  power  of  Con- 
gress to  reonilate  commerce  among  the  states. 
Plumley  r  Massachusetts,  (1894)  155  U.  8. 
472,  aifirming  Com.  v.  Huntley,  (1892)  156 
Mass.  236. 
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In  imitation  of  butter  —  When  held  valid, 
—  A  Maine  statute  providing  that  "  whoever 
by  himself  or  his  agent  manufactures,  sells, 
exposes  for  sale,  or  has  in  his  possession  with 
intent  to  sell,  or  takes  orders  for  the  future 
delivery  of  an  article,  substance,  or  com- 
pound made  in  imitation  of  yellow  butter  or 
cheese,  and  not  made  exclusively  or  wholly  of 
cream  or  milk,  or  containing  any  fats,  oil, 
or  grease  not  produced  from  milk  or  cream, 
wh^her  said  article,  substance,  or  compound 
be  named  oleomargarine,  butterine,  or  other- 
wise named,  forfeits  for  the  first  offense  $100, 
and  for  the  second  and  each  subsequent 
offense  $200,  to  be  recovered  by  indictment 
with  costs,  one-third  to  ffo  to  the  complain- 
ant and  the  balance  to  &e  state,"  was  held 
to  be  valid.  State  v,  Rogers,  (1901)  05  Me. 
97. 

A  Miaeouri  statute  entitled  "An  Act  to 
prevent  the  manufacture  and  sale  of  oleagi- 
nous substances,  or  compounds  of  the  same, 
in  imitation  of  the  pure  dairy  products,*' 
which  provides  that  "whoever  manufactures 
out  of  any  oleaginous  substances,  or  any 
compounds  of  the  same,  other  than  that  pro- 
duced from  unadulterated  milk  or  cream  from 
the  same,  any  article  designed  to  take  the 
place  of  butter  or  cheese,  produced  from 
pure,  unadulterated  milk  or  cream  of  the 
bame;  or  whoever  shall  sell  or  offer  for  sale 
the  same  as  an  article  of  food  shall,  on  con- 
viction thereof,  be  confined  in  the  county  jail 
not  exceeding  one  year,  or  fined  not  exceed- 
ing $1,000,  or  both,"  was  held  to  be  valid. 
State  V.  Addington,  (1882)  77  Mo.  110,  in 
which  case  the  court  said :  "  It  does  not 
appear  that  Congress  has  passed  any  law  to 
regulate  commerce  in  '  oleomargarine '  or 
'  suine '  between  the  states,  and  of  conse- 
quence the  Act  under  discussion  cannot  be 
obnoxious  to  the  charge  of  being  in  contra- 
vention of  that  provision  of  the  Clonstitution 
of  the  United  States  relied  on  by  the  defend- 
ant, even  if  the  Act,  on  which  the  indict- 
ment is  bottomed,  be  regarded  as  one  which 
has  the  effect  of  regulating  commerce  between 
the  states.  Such  regulations  by  the  states 
are  valid  in  so  far  as  concerns  the  constitu- 
tional provision  we  have  quoted,  except  when 
conflicting  with  regulations  on  the  same  sub- 
ject prescribed  by  Congress."  Affirming  (1882) 
12  Mo.  App.  214.  See  also  In  re  Brosnahan, 
(1883)  18  Fed.  Rep.  66,  wherein  the  court 
said:  ''The  statute  does  not  forbid  its  im- 
portation or  exportation,  the  bringing  of  it 
into  the  state,  or  carrying  it  out  of  the  state ; 
nor  is  its  use  in  the  state  forbidden  to  those 
who  choose  to  use  it  even  for  food.  It  is 
only  forbidden  to  manufacture  it  or  to  sell  it 
for  food,  to  take  the  place  of  butter  for  that 
purpose.  For  all  other  purposes  it  may  be 
made  and  sold  in  the  state,  and  for  that  pur- 
pose, or  any  other,  it  may  be  imported  or 
exported  without  violating  the  law." 

An  Ohio  statute  prohibits  the  manufacture 
or  sale  of  oleomargarine  unless  it  be  manufac- 
tured and  sold  in  separate  and  distinct  form, 
and  in  such  manner  as  will  at  once  advise 
the  consumer  of  it«  real  charnrter  —  free 
from  any  coloring  matter,  or  other  ingredients 
which  would  cause  it  to  look  like  butter,^  etc. 


The  statute  is  constitutional  when  applied  to 
sales  within  the  state  of  all  oleomargarine 
there  manufactured,  and  to  the  sale  of  broken 
packages  of  oleomargarine  imported  from 
other  states  or  from  foreign  nations ;  but  the 
state  law  does  not  apply  to,  and  cannot  be 
enforced  against,  sales  in  the  original  pack- 
ages of  oleomargarine  imported  into  the 
state.  In  re  Worthen,  (1891)  58  Fed.  Rep. 
469. 

The  Penneylvania  statute  of  May  6,  1899, 
making  it  unlawful  "  to  sell  any  article,  prod- 
uct, or  compound  made  wholly  or  partly  out 
of  any  fat,  oil,  or  oleaginous  sutMBtance,  or 
compound  thereof,  not  produced  from  unadul- 
terated milk  or  cream  from  the  same,  without 
the  admixture  or  addition  of  any  fat  foreisn 
to  the  said  milk  or  cream,  and  which  shall  be 
in  imitation  of  yellow  butter,  produced  from 
pure,  unadulterated  milk  or  cream  of  the 
same,  with  or  without  coloring  matter:  Pro- 
vided, that  nothing  in  this  Act  shall  be  con- 
strued to  prohibit  the  manufacture  or  sale,  or 
offering  or  exposing  for  sale,  or  having  in 
possession  with  intent  to  sell,  oleomargarine 
or  butterine  or  any  similar  substance,  free 
from  coloration  or  ingredients  that  cause  it 
to  look  like  butter,  and  in  a  separate  and  dis- 
tinct form,  and  in  such  manner  as  will  advise 
the  consumer  of  its  real  character,"  was  held 
to  be  valid.  Com.  v.  Vandyke,  (1900)  9  Pa. 
Dist.  42;  Com.  v,  McCann,  (1900)  14  Pa. 
Super.  Ct.  221,  affirmed  (1901)  198  Pa.  St 
509. 

When  held  invalid,  —  A  Maryland  statute 
which  prohibited  the  having  in  possession 
with  intent  to  sell  within  the  state,  oleomar- 
garine made  in  imitation  or  semblance  of  but- 
ter produced  from  milk  or  cream,  prohibits 
by  its  very  terms  the  sale  of  an  article  of 
commerce  recognized  by  an  Act  of  Congress, 
and  therefore  so  far  as  it  applies  to  the  eale 
in  original  packages  of  oleomargarine  made 
in  other  states,  is  void.  McAllister  v.  State, 
(1902)  94  Md.  301.  See  also  Fox  V,  State, 
(1899)  89  Md.  381,  as  to  a  statute  prohibit^ 
ing  the  sale  of  oleomargarine  made  "  in  imita- 
tion or  semblance  of  natural  butter." 

A  New  York  statute  which  prohibits  the 
manufacture  or  sale  of  products  not  made 
from  unadulterated  milk,  in  imitation  or  re- 
semblance or  designed  to  take  the  place  of 
butter,  is  invalid  as  to  oleomargarine  im- 
ported from  another  state  consigned  to  a  per- 
son who  sold  the  same  in  the  ordinary  form 
in  the  original  package  in  which  it  was  re- 
ceived, having  thereon  a  United  States  rev- 
enue stamp,  and  who  had  a  United  States 
license  for  the  sale  thereof.  Waterbury  v, 
Egan,  (N.  Y.  City  a.  Gen.  T.  1893)  3  Misc. 
(N.  Y.)   355. 

Colored  with  annotto.  —  A  New  Jersey 
statute  rendering  penal  the  sale  of  oleomar- 
garine colored  with  annotto,  is  valid  as  ap- 
plied to  a  sale  made  in  the  state  by  the  agent 
of  the  manufacturer  in  another  state,  al- 
though the  package  sold  in  the  state  was  that 
which  had  been  sent  by  the  manufacturer 
from  the  other  state  for  sale.  Waterbury  v, 
Newton,   (1888)   60  N.  J.  L.  534. 
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(3)  Prohibiting  Sale  Unless  Colored  Pink.  —  A  state  statute  prohibiting 
the  sale  of  oleomargarine  as  a  substitute  for  butter  unless  it  is  of  a  pink  color, 
is  invalid.  "  It  is  entirely  plain  that  if  the  state  has  not  the  power  to  absolutely 
prohibit  the  sale  of  an  article  of  commerce  like  oleomargarine  in  its  pure  state, 
it  has  no  power  to  provide  that  such  article  shall  be  colored,  or  rather  discolored, 
by  adding  a  foreign  substance  to  it,  in  the  manner  described  in  the  statute." 


Collins  V.  New  Hampshire,  (1898)  171  U. 
S.  33. 

A  Minnesota  statute  which  forbids,  under 
special  penalties,  the  sale,  exposure  for  sale, 
or  having  in  possession  with  intent  to  sell, 
any  article  in  imitation  of  butter,  not  wholly 
made  of  milk  or  cream,  and  that  is  of  any 
other  color  than  bright  pink;  and  provides 
that  the  dairy  and  food  commissioner  may 
seize  such  article,  and,  upon  the  order  of  any 
court  having  jurisdiction  under  the  Act,  sell 
the  same  for  any  purpose  other  than  for  food, 
is  not  invalid  as  interfering  with  the  exclu- 


sive power  of  Congress  to  regulate  commerce 
among  the  several  states.  The  Act  does  not 
interfere  with  oleomargarine  so  long  as  it  re- 
mains an  article  of  commerce  and  is  being 
handled  or  stored  as  such.  It  is  only  after 
it  has  ceased  to  be  an  article  of  commerce, 
and  becomes  a  part  of  the  mass  property  of 
the  state,  and  as  such  is  being  sold,  or  kept 
and  exposed  for  sale,  that  it  comes  under  this 
Act;  which  makes  no  distinction  in  favor  of 
the  article  manufactured  in  this  state,  or 
against  that  which  is  brought  from  other 
states.  Armour  Packing  Co.  v.  Snyder, 
(1897)  84  Fed.  Rep.  138. 


(4)  As  to  Marmfacture  by  Domestic  Corporation.  —  A  statute  relating  to 
the  manufacture  and  sale  of  oleomargarine  was  held  not  to  violate  this  clause^ 
when  all  the  acts  of  the  corporation  which  were  complained  of  related  to  oleo- 
margarine manufactured  by  it  in  the  state  of  Ohio,  in  violation  of  the  laws 
of  that  state,  and  therefore  operated  on  the  corporation  within  the  state  and 
affected  the  product  manufactured  by  it  before  it  had  become  a  subject  of 
interstate  commerce. 

Capital  City  Dairy  Co.  v.  Ohio,  (1902)  183  U.  S.  246. 

V.  Renovated  Butteb.  —  A  statute  providing  that  "  no  person,  firm,  or 
corporation  shall  manufacture,  sell,  or  offer  for  sale,  or  have  in  his  possession 
with  intent  to  sell,  butter  known  as  process  butter,  unless  the  package  in  which 
the  butter  is  sold  has  marked  on  the  side  of  it  the  words  '  Renovated  Butter ' 
in  capital  letters  one  inch  high  and  one-half  inch  wide  with  ink  which  is  not 
easily  removed:  Provided,  that  it  shall  be  unlawful  for  any  retailer  to  sell 
said  butter  and  unless  a  card  is  displayed  on  the  package  from  which  he  is 
selling  butter  with  the  following  words  printed  thereon  so  that  it  may  be  easily 
read  by  the  purchaser,  *  Renovated  Butter,'  or  if  it  is  sold  in  packages  on  which 
a  wrapper  is  used  the  words  *  Renovated  Butter '  shall  be  plainly  printed  on 
each  and  every  wrapper:  Provided  further,  that  all  process  butter  shipped 
from  other  states  shall  be  subject  to  the  same  regulations  as  provided  in  this 
section.  Whoever  violates  the  provisions  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  fined  for  each  and  every 
offense  not  less  than  twenty-five  dollars  ($25)  nor  more  than  one  hundred  dollars 
($100)  or  by  imprisonment  for  not  less  than  one  month  or  more  than  six 
months,  or  by  both  such  fine  and  imprisonment,"  does  not  conflict  with  this 
clause,  but  falls  within  the  powers  reserved  by  the  states  and  not  delegated  to 
the  United  States  by  the  Constitution,  viz.,  the  police  power,  whidi  is  an 
inherent  power  in  every  state  by  reason  of  its  sovereignty,  and  the  power  which 
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it  is  universally  conceded  extends  to  the  protection  of  the  lives  and  health  of 
the  citizens,  and  to  the  preservation  of  good  order  and  the  public  morals. 

Hathaway  v.  McDonald,  (1902)  27  Wash.  661,  on  the  authority  of  Plumley  v,  Massa- 
chuietU,  (1894)  156  U.  S.  461. 

w.  CioASETTES.  —  A  State  statute  making  it  a  misdemeanor  for  any  person, 
firm,  or  corporation  to  bring  into  the  state,  for  the  purpose  of  selling,  cigarettes, 
is  not  an  infringement  upon  the  exclusive  power  of  Congress  to  regulate  com- 
merce between  the  states,  when  it  operates  only  on  sales  not  by  the  owner  in 
the  original  packages. 


Austin  V.  Tennessee,  (1900)  179  U.  S.  343, 
affirming  (1898)  101  Tenn.  563.  See  also 
Blaufleld  v.  State,  (1899)  103  Tenn.  593.  See 
also  License  Tim  <m  Sale  of  Oooda  in  Original 
Package,  infra,  p.  556. 

A  Tennessee  statute  making  it  a  misde- 
meanor for  any  person,  firm,  or  corporation  to 
sell,  o£fer  to  sell,  or  brin^  into  the  state  for 
the  purpose  of  selling,  giving  away,  or  other- 
wise disposing  of  any  cigarettes,  cigarette 
paper,  or  substitute  for  the  same,  is  not  a 
quarantine  or  inspection  statute,  and  is  not 
based  upon  the  state  or  condition  of  the  ciga- 
rette, but  is  too  broad,  and  is  repugnant  to  the 
commercial  clause  of  the  Constitution  of  the 


United  States,  in  so  far  as  it  inhibits  the  im- 
portation of  cigarettes  from  foreign  nations 
or  other  states,  or  their  sale  by  the  importer 
in  the  form  in  which  they  were  imported. 
Sawrie  v.  Tennessee,  (1897)  82  Fed.  Rep.  615. 

Prohibiting  manufacture  and  sale  of 
cigarettes.  —  An  lotoa  statute,  entitled  "  An 
Act  to  prohibit  the  manufacture  and  sale  of 
cigarettes,  cigarette  paper,  and  cigarette 
wrappers,  and  provide  penalties  for  the  viola- 
tion of  the  provisions  thereof,"  is  void  as  ap- 
plied to  sales  in  original  packages  of  ciga- 
rettes manufactured  in  other  states.  Iowa  t7. 
McGregor,  (1896)  76  Fed.  Rep.  956. 


X.  Coffee.  —  A  state  statute  prohibiting  the  manufacture  or  sale  of  any 
adulterated  food  or  drug,  or  the  coloring  or  coating  of  food  whereby  it  is  made 
to  appear  better  than  it  really  is,  is  not  repugnant  to  the  commerce  clause,  but 
is  an  exertion  by  the  state  of  its  reserved  police  power  to  legislate  for  the  pro- 
tection of  the  health  and  safety  of  the  community  and  to  provide  against 
deception  or  fraud. 

pure  article  of  food  sold  for  what  it  really  is, 
but  the  coloring,  coating,  or  polishing  of  the 
article  whereby  damage  or  inferiority  is  con- 
cealed, the  Act  providing  in  this  connection 
that  it  shall  not  apply  to  mixtures  or  com- 
pounds recognized  as  ordinary  articles  of  food 
if  every  package  sold  or  offered  for  sale  be 
distinctly  labeled  as  a  mixture  or  compound, 
with  the  name  and  per  cent,  of  each  ingredi- 
ent therein,  and  is  not  injurious  to  health,  is 
clearly  within  the  police  powers  of  the  state. 
Arbuckle  v.  Blackburn,  (C.  C.  A.  1902)  113 
Fed.  Rep.  626,  appeal  dismissed  (1903)  191 
U.  S.  405. 


Grossman  v,  Lurman,  (1904)  192  U.  S.  196, 
wherein  the  court  said:  "The  effect  of  the 
evidence,  it  is  argued,  had  it  been  admitted, 
would  have  been  to  show  that  coffee  artifi- 
cially colored  as  a  means  of  fraud  and  decep- 
tion was  a  recognized  article  of  commerce, 
and  therefore  the  right  to  deal  in  it  was  pro- 
tected by  the  commerce  clause  of  the  Consti- 
tution of  the  United  States,  and  such  deal- 
ings could  not,  therefore,  be  controlled  by  the 
state  law.  To  state  the  proposition  we  think 
is  to  answer  it." 

An  Ohio  statute  which  does  not  undertake 
to  prohibit  the  introduction  and  sale  of  a* 


y.  Natubal  Gas  —  Probibltlng  TnuuporUtion  of  Natural  Gai.-;—  A  statute  providing 
"  Be  it  enacted,  *  *  *  that  it  shall  be  unlawful  for  any  person  or  persons, 
company,  corporation,  or  voluntary  association  to  pipe  or  conduct  natural  gas 
from  any  point  within  this  state  to  any  point  or  place  without  this  state,"  con- 
travenes this  clause  to  the  extent  that  it  attempts  to  prohibit  the  owner  of 
natural  gas,  which  has  been  reduced  to  possession  by  proper  and  lawful  means, 
from  transporting  it  by  safe  and  reasonable  vehicles,  or  conduits,  out  of  tho 

state, 
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Maoufactiirers  G^,  etc.,  Co.  v.  Indiana 
Natural  Gas,  etc.,  Co.,  (1900)  156  Ind.  545. 
See  also  State  v.  Indiana,  etc..  Oil,  etc.,  Co., 
(1889)  120  Ind.  575;  Consumers*  Gas  Trust 
Co.  17.  Earless,  (1891)  131  Ind.  446. 

Prohibiting  use  of  more  than  natural  pres- 
•nre  in  transportation.  —  A  statute  regulating 
the  transportation  of  natural  gas  through 
pipes,  and  prohibiting  the  use  of  more  than 
the  natural  pressure  or  an  artificial  pressure 
exceeding  three  hundred  pounds  to  the  square 
inch,  is  valid,  as  natural  gas  is  character- 
istically and  peculiarly  a  local  product. 
Jamieson  v.  Indiana  Natural  Gas^  etc.,  Co., 
(1891)  128  Ind.  561. 

Held  invalid.  —  An  /ndtona  statute  provid- 
ing "that  any  person  or  persons,  firm,  com- 
pany, or  corporation  engaged  in  drilling  for, 
piping,  transporting,  using  or  selling  natural 
gas,  may  transport  or  conduct  the  same 
through  sound  rock  or  cast  iron  casings  and 
pipes  tested  to  at  least  four  hundred  pounds 
pressure  to  the  square  inch;  provided,  such 
gas  shall  not  be  transported  through  pipes  at 
a  pressure  exceeding  three  hundred  pounds 
per  square  inch,  nor  otherwise  than  by  the 
natural  pressure  of  the  gas  flowing  from  the 
well,"  was  held  to  be  invalid  under  this 
clause.  Until  the  national  Congress  interferes 
by  regulating  the  transportation  of  natural 
gas  from  state  to  state,  it  being  admittedly  a 
dangerous  commodity,  the  several  states  may 
make   reasonable    regulations    for    the    pro- 


tection of  th«  life  and  health  of  their  citi- 
zens against  it,  and  such  regulations,  when 
not  directed  against  interstate  commerce,  but 
only  incidentally  and  necessarily  affecting  it, 
will  be  upheld  as  valid.  But  where  the  state 
law  steps  beyond  the  lawful  domain  of  the 
police  regulation  and,  under  its  guise  or 
otherwise,  seeks  by  its  legislation  to  restrict 
interstate  commerce,  such  legislation  becomes 
invalid.  Benedict  v.  Colunn>us  Constr.  Co., 
(1891)  49  K.  J.  £q.  28,  in  which  case  the 
court  said:  "Reverting  to  the  Act  of  1891, 
it  is  perceived  that  its  title  contemplates  not 
only  the  *  regulation '  of  transportation  of 
gas,  but  also  the  '  procuring  and  using '  it. 
It  forbids  the  owner  of  a  gas  well  to  take 
gas  therefrom  by  artificial  means.  He  must 
allow  the  gas  to  flow  to  him.  Then,  he  must 
restrict  the  flow,  if  it  should  enter  his  pipes  at 
a  pressure  in  excess  of  three  hundred  pounds 
to  the  square  inch,  to  that  pressure,  and  then, 
although  his  pipes  may  be  of  equal  strength 
along  their  entire  line,  and  although  friction 
lessens  the  pressure  at  the  rate  of  from  five 
to  eight  pounds  per  mile,  he  must  not  do  any- 
thing to  counteract  the  effect  of  the  friction 
and  maintain  the  pressure  which  the  legisla- 
ture admits  is  safe  and  reasonable.  It  re- 
quires but  a  simple  mathematical  calculation 
to  ascertain  that  the  effect  of  this  law  is  to 
limit  transportation  of  gas  to  a  radius  of 
about  sixty  miles  from  the  gas  wells,  and  to 
restrict  it  within  the  territorial  limits  of  the 
state  of  Indiana." 


z.  Seeds  and  Plants  —  Seadi. —  A  statute  entitled  "  An  Act  to  protect  seed 
buyers  in  North  Carolina^"  providing  "  that  any  person  or  persons  doing 
business  in  the  state,  who  shall  sell  seed,  or  offer  for  sale  any  vegetable  or 
garden  seed,  that  are  not  plainly  marked  upon  each  package  or  bag  containing 
such  seed  the  year  in  which  said  seed  were  grown,  shall  be  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  fined  not  less  than  ten  dollars 
or  more  than  fifty  dollars,  or  imprisoned  not  more  than  thirty  days,  for  each 
and  every  offense :  provided,  that  the  provisions  of  the  Act  shall  not  apply  to 
farmers  selling  seed  in  open  bulk  to  other  farmers  or  gardeners,"  is  void  as  a 
regulation  of  commerce  among  the  states. 

In  re  Sanders,  (1892)  52  Fed.  Rep.  804. 

Tratt,  Planto,  Shmbs,  or  Vines.  — A  statute  which  provides  that  it  shall  be  unlawful 
for  any  person  to  sell  or  offer  for  sale  any  tree,  plant,  shrub,  or  vine,  not  grown 
in  the  state  of  Minnesota,  without  first  filing  with  the  secretary  of  state  an 
affidavit  setting  forth  his  name,  age,  occupation,  and  residence,  and,  if  an 
agent,  the  name,  occupation,  and  residence  of  his  principals,  and  a  state- 
ment as  to  where  the  nursery  stock  to  be  sold  is  grown,  together  with  a  bond 
to  the  state  of  Minnesota,  in  the  penal  sum  of  $2,000,  conditioned  to  save  harm- 
less any*  citizen  of  this  state  who  shall  be  defrauded  by  any  false  or  fraudulent 
representations  as  to  the  place  where  such  stock  sold  by  such  person  was  grown, 
or  as  to  its  hardiness  for  climate,  imposes  a  vexatious  and  annoying  obstruction 
to  commerce. 


In  re  Scheehter,  (1894)  63  Fed.  Rep.  695. 
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ai.  ViNEGAB.  —  A  statute  prohibiting  the  manufacture  of  vinegar  in 
imitation  or  semblance  of  cider  vinegar,  was  held  not  to  be  invalid  as  a  regula- 
tion of  commerce  among  the  states. 

People  r.  Niagara  Fruit  Co.,  (1902)  75  N.  Y.  App.  Div.  18,  affirmed  (1903)  173  N.  Y.  829. 

bl.  Baking  Powdee.  —  A  statute  declaring  it  to  be  a  misdemeanor  to  sell 
baking  powder  containing  alum,  unless  the  package  it  contained  was  labeled 
"  This  Baking  Powder  Contains  Alum,"  was  held  to  be  an  unreasonable  and 
vexatious  burden  upon  commerce  among  the  states,  as  applied  to  baking  powder 
manufactured  in  another  state  and  not  shown  to  be  deleterious  to  health. 

In  re  Ware,  (1892)  53  Fed.  Rep.  783. 

cl.  Patent  Rights.  —  A  statute  requiring  a  person  who  sells,  or  offers 
for  sale,  patent  rights  to  file  with  the  clerk  of  the  proper  county  a  duly  authenti- 
cated copy  of  the  letters  patent,  and  an  affidavit  that  the  letters  are  genuine 
and  have  not  been  revoked  or  annulled,  and  that  he  has  authority  to  sell 
the  right  patented,  is  valid.  The  state  is  not  inhibited  from  enacting  poliee 
regulations  which  operate  upon  instrumentalities  or  articles  of  commerce, 
provided  no  discriminations  are  made  against  classes  of  citizens,  and  no 
restrictions  are  placed  upon  commercial  intercourse. 

Brechbill  v.  RandaU,  (1885)   102  Ind.  528.  limited  times  to  authors  and  inyentors  the 

See  the  clause  providing,  *'  The  Congress  shall  exclusive  ri^ht  to  their  riespeetive  writings 

have  power    *    *    *    to  promote  the  progress  and  discoveries.'' 
of  science  and  useful  arts,  by  securing  for 


dl.  Veal. 

A  statute  which  prohibits  the  slaughtering, 
exposing  for  sale,  or  selling,  within  the  state, 
for  food,  any  calf,  unless  it  .o  in  good,  healthy 
condition,  and  at  least  four  weeks  old  at  the 
time  of  killing,  and  makes  it  unlawful  to  ship 
"  to  or  from  any  part  of  this  state "  any 
carcass  or  carcasses  of  a'  calf  or  calves,  un- 
less a  tag  is  attached  in  the  manner  required. 


is  not  void  as  a  r^nlation  of  or  interference 
with  interstate  commerce,  but  is  a  reasonable 
exercise  of  the  police  power  of  the  state  to 
secure  obedience  to  a  reasonable  law  to  pro- 
tect the  people  of  the  state  against  the  sale 
of  unwholesome  food.  People  v.  Bishopp, 
(Supm.  Ct.  Spec.  T.  1904)  44  Misc.  (N.  Y.) 
12. 


el.  Game  Laws.  —  A  state  has  power  to  make  it  an  offense  to  have  in 
possession,  for  the  purpose  of  transportation  beyond  the  state,  birds  which 
have  been  lawfully  killed  within  the  state  during  the  open  season.  The  power 
of  the  state  to  protect  its  people,  by  adequate  police  regulation,  against  the 
adulteration  of  articles  of  food,  although  in  doing  so  commerce  may  be  re- 
motely affected,  necessarily  carries  with  it  the  existence  of  a  like  power  to 
preserve  a  food  supply  which  belongs  in  common  to  all  the  people  of  the  state, 
which  can  only  become  the  subject  of  ownership  in  a  qualified  way,  and  which 
can  never  be  the  object  of  commerce  except  with  the  consent  of  the  state  and 
subject  to  the  conditions  which  it  may  deem  best  to  impose  for  the  public  good. 


Geer  v.  Connecticut,  (1896)  161  U.  S.  621, 
affirming  (1891)  81  Conn.  148.  holding  that 
a  Connecticut  statute  providing  that  "  *  no 
person  shall  at  any  time  kill  any  woodcock, 
rulfed  grouse,  or  quail  for  the  purpose  of  con- 
veying the  same  beyond  the  limits  of  the 
state;  or  shall  transport  or  have  in  his  pos- 


Ml 


session  with  intent  to  procure  the  transporta- 
tion, beyond  its  limits,  of  any  of  such  birds 
killed  within  the  state;'  •  •  ♦  the  recep- 
tion by  any  person  within  the  state  of  any 
such  bird  or  birds  for  shipment  to  a  point 
without  the  state  shall  be  prima  facie  evi- 
dence that  said  bird  or  birds  were  killed 
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within  the  state  for  the  purpose  of  carrying 
the  same  beyond  its  limits/'  is  not  void  as  a 
regulation  of  commerce  among  the  states. 

A  Washington  statute  providing  that 
**  every  person  who  shall  offer  for  sale  or 
market,  or  sell  or  barter,  any  moose,  elk,  cari- 
bou, killed  in  this  state,  antelope,  mountain 
sheep  or  goat,  deer,  or  the  hide  or  skin  of 
any  moose,  elk,  deer,  or  caribou,  or  any 
grouse,  pheasant,  ptarmigan,  partridge,  sage 
hen.  prairie  chicken,  or  quail  at  any  time  of 
the  year,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  pun- 
ished as  hereinafter  provided,"  if  applicable 
to  a  sale  by  a  restaurant  keeper,  as  a  portion 
of  a  meal,  of  a  quail  which  was  a  portion  of 
a  box  of  quail  purchased  in  the  state  of  Mis- 
souri and  lawfully  taken  under  the  laws  of 
that  state,  is  unconstitutional  and  void.  In 
re  Davenport,  (1900)  102  Fed.  Rep.  540,  in 
which  case  the  court  said :  "  I  do  not  ques- 
tion the  decision  of  the  Supreme  Court  of  the 
(Jnitcd  States  in  the  case  last  cited  [Geer  v, 
Connecticut,  (1896)  161  U.  S.  619],  holding 
that  the  legislature  of  a  state  has  the  con- 
stitutional power  to  entirely  prohibit  the  kill- 
ing of  game  within  the  state  for  the  purpose 
of  conveying  the  same  beyond  the  limits  of 
the  state;  for  it  is  true,  and  it  is  an  elemen- 
tary principle,  that  the  wild  game  within  a 
state  belongs  to  the  people  in  their  collective 
sovereign  capacity.  Game  is  not  the  subject 
of  private  ownership,  except  in  so  far  as  the 
people  may  elect  to  make  it  so;  and  they 
may,  if  they  see  fit,  absolutely  prohibit  the 
taking  of  it,  or  traffic  or  commerce  in  it. 
But  the  power  of  a  legislature  in  this  regard 
only  applies  to  game  within  the  state  which 
is  the  property  of  the  people  of  the  state, 
and  no  such  power  to  interfere  with  the  pri- 
vate affairs  of  individuals  can  affect  the  right 
of  a  citizen  to  sell  or  dispose  of  as  he  pleases 
game  which  has  become  a  subject  of  private 
ownership  by  a  lawful  purchase  in  another 
state.  This  decision  of  the  Supreme  Court 
does  not,  directly  or  indirectly,  support  the 
proposition  that  the  legislature  of  one  state 
has  the  constitutional  power  to  prohibit  traffic 
in  game  imported  from  another  state." 

Statutes  held  valid.  —  An  Arkansas  statute 
prohibiting  the  exportation  of  fish  and  game 
from  the  state  does  not  violate  this  clause. 
Organ  r.  State,   (1892)   56  Ark.  267. 

A  California  statute  providing  that  "  every 
person  in  the  state  of  California  who  shall 
at  any  time  sell,  or  offer  for  sale,  the  hide  or 
meat  of  any  deer,  elk,  antelope,  or  mountain 
sheop.  shall  be  guilty  of  a  misdemeanor,"  is 
not  invalid  as  a  regulation  of  interstate  com- 
merce, as  applied  to  the  sale  of  meat  cut  from 
the  carcass.  *'  Whether  petitioner  could 
have  sold  the  meat  as  an  entire  carcass  is  a 
question  which  does  not  confront  us."  Ex  p. 
Maier,  (1894)   103  Cal.  479. 

An  Illinois  statute  making  it  "  unlawful 
for  any  person,  corporation,  or  carrier  to  re- 
ceive for  transportation,  to  transport,  carry, 
or  convey,  any  of  the  aforesaid  quail,  pin- 
nated grouse,  or  prairie  chicken,  ruffed 
grouse  or  pheasant,  squirrel  or  wild  turkey, 


that  shall  have  been  caught,  snared,  trapped, 
or  killed  within  the  limits  of  this  state,  know- 
ing the  same  to  have  been  sold,  or  to  tran»- 
port,  carry,  or  convey  the  same  to  any  place 
where  it  is  to  be  sold  or  offered  for  sale,  or  to 
any  place  outside  of  this  state,  for  any  pur- 
pose," is  valid  and  applicable  to  the  case  of 
an  express  company  which  received  quail  for 
transportation,  and  transported  the  same, 
knowing  the  quail  were  sold,  or  transported 
for  the  purpose  of  sale,  in  violation  of  the 
terms  of  the  statute.  American  Express  Co. 
t*.  People,  (1900)  133  111.  653. 

An  Illinois  statute  condemning  the  posses- 
sion and  sale  of  quail  taken  and  killed  beyond 
the  limits  of  the  state  is  valid.  Magner  r. 
People,  (1881)  97  111.  329. 

A  Maryland  statute  which,  after  designat- 
ing closed  seasons  for  the  game  birds  and  ani- 
mals therein  mentioned  tor  Baltimore  City 
and  the  respective  counties  of  the  state,  de- 
clares that  it  shall  be  unlawful  for  any  per- 
son  to  have  in  his  possession,  expose  for  sale, 
sell,  or  buy  in  Baltimore  City  or  the  respective 
counties  any  of  the  game  birds  or  animals 
mentioned  in  the  Act  during  the  closed  season 
for  such  city  or  county,  **  whether  such  birds 
or  game  animals  so  had  in  possession,  ex- 
posed for  sale,  sold,  or  bought  shall  have  been 
shot  or  in  any  manner  caught  or  killed  in 
that  county,  or  in  any  other  county  of  this 
state,  or  in  any  other  state,  territory,  or 
country,"  is  valid.  The  total  prohibition  of 
having  game,  from  whatever  source  derived, 
in  possession  during  the  closed  season  is  a 
reasonable,  if  not  necessary,  means  of  protect- 
ing the  domestic  game  of  the  state  making 
the  prohibition.  Stevens  v.  State,  (1899)  89 
Md.  671. 

Michigan  statutes  prohibiting  the  selling  or 
exposing  for  sale,  or  naving  in  possession  for 
the  purpose  of  sale,  any  kind  of  bird,  game,  or 
fish,  during  the  close  season,  and  prohibiting 
specifically  the  sale  of  quail,  woodcock,  and 
partridge  at  any  season  of  the  year,  are  not 
invalid  as  unlawfully  restricting  interstate 
commerce.  People  v,  O'Neil,  (1896)  110 
Mich.  324. 

A  Missouri  statute  making  it  unlawful  for 
any  person  to  catch,  kill,  or  injure  any  prairie 
chicken  between  February  first  and  August 
fifteenth,  and  to  kill  any  quail  between  Febru- 
ary first  and  October  fifteenth,  and  providing 
that  "  it  shall  be  unlawful  for  any  person  to 
purchase,  have  in  possession,  or  sell  any  of 
the  game  birds  or  animals  specified  in  section 
one  of  this  Act ;  or  any  fresh  pieces  or  parts 
of  said  animals,  during  the  season  when  the 
catching  and  killing  is  by  said  section  pro- 
hibited ;  or  to  purchase,  have  in  possession,  or 
sell  any  of  the  game  birds  or  animals  caught 
or  killed  contrary  to  the  provisions  of  this 
Act;  and  for  any  person  to  purchase,  have  in 
possession,  or  sell  any  of  the  game  birds  or 
animals  during  the  season  prohibited  by  this 
Act,"  was  held  to  be  valid.  State  v.  Judy, 
(1879)  7  Mo.  App.  524.  See  also  State  v. 
Randolph,  (1876)  1  Mo.  App.  15. 

A  New  York  statute,  which  makes  it  an 
offense  to  have  in  possession  certain  game 
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birdB  after  the  first  of  March,  although  killed 
prior  to  the  prohibited  time,  or  brought  from 
another  state  where  the  killing  was  not  pro- 
hibited, and  declares  that  no  person  shall  kill 
or  expose  for  sale,  or  have  in  his  or  her 
possession  after  the  same  ha^  been  killed,  any 
quail,  between  the  first  day  of  Januanr  and 
twentieth  of  October,  is  valid.  "  It  is  un- 
necessaiy  to  consider  how  far  the  exercise  of 
the  power  of  Congress  under  this  provision 
would  interfere  with  the  authority  of  the 
states  to  pass  game  laws,  and  regulate  and 
prohibit  the  sale  and  possession  of  game 
either  as  a  sanitary  measure  or  for  its  pro- 
tection as  an  article  of  food.  It  will  suffice 
for  this  case  that  the  statute  does  not  conflict 
with  any  law  which  Congress  has  passed  on 
the  subject."  Phelps  v,  Racey,  (1875)  60 
N.  Y.  10. 

Statute  held  invalid.  —  A  Kansas  statute 
entitled  "An  act  for  the  protection  of  birds," 
so  far  as  it  prohibits  the  transportation  from 
Kansas  to  other  states  of  prairie  chickens 
which  have  been  lawfully  caught  and  killed, 
and  have  ther^y  lawfully  become  the  sub- 


jects of  traffic  and  commerce,  is  unconstitu- 
tional and  void.  State  v.  Saunders,  (1877) 
19  Kan.  127. 

Construed  as  applicable  only  to  game 
killed  in  the  state.  —  A  Pennsylvania  stat- 
ute providing  that  "  no  person  shall  kill 
or  expose  for  sale,  or  have  in  his  or  her  pos- 
session after  the  same  has  been  killed,  any 
quail  or  Virginia  partridge,  between  the 
fifteenth  day  of  December  in  any  year  and 
the  first  day  of  November  next  following, 
under  a  penalty  of  ten  dollars  for  each  bird 
so  killed,  exposed  for  sale,  or  had  in  posses- 
sion," and  that  "  in  all  cases  of  arrests  made 
for  the  violation  of  each  or  any  of  the  forego- 
ing sections  of  this  Act,  the  possession  of  the 
game,  fishes,  birds,  animals,  fowls,  nets,  or 
other  devices  provided  for  or  so  mentioned, 
shall  be  prima  facie  evidence  of  the  violation 
of  said  Act,"  was  held  to  apply  only  to  game 
killed  in  the  state  and  out  of  season.  The 
law  was  not  intended  to  have  any  extraterri- 
torial efl'ect,  and,  if  it  was,  it  would  be  nuga- 
tory. Com.  V.  Wilkinson,  ( 1891 )  139  Pa.  St. 
304. 


fl.  Fish  Laws —  (1)  In  General.  (See  also  Art.  I.,  sec.  10,  that  "No 
state  shall,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage.")  — A 
state  statute  for  the  protection  of  fisheries  in  water  within  the  territorial 
jurisdiction  of  the  state  is  valid. 

Manchester  v,  Massachusetts,  (1891)  139 
U.  S.  254,  affirming  (1890)  152  Mass.  230. 
See  also  Durham  v,  Lamphere,  (1855)  3 
Gray  (Mass.)  268. 


The  fisheries  and  oyster  beds  within  the 
territorial  limits  of  a  state  are  the  common 
property  of  the  citizens  of  that  state,  and 
were  not  ceded  to  the  United  States  by  the 
power  granted  to  Congress  to  regulate  com- 
merce. Corfield  v.  Coryell,  (1823)  4  Wash. 
(U.  S.)  371,  6  Fed.  Cas.  No.  3,230,  wherein 
the  court  said  that  this  grant  of  power  to 
Congress  contains  no  cession,  either  express 
or  implied,  of  territory,  or  of  public  or 
private  property.  The  jus  privatum  which 
a  state  has  in  the  soil  covered  by  its  waters 
is  totally  distinct  from  the  jus  publicum  with 
which  it  is  clothed.  The  former,  such  as 
fisheries  of  all  descriptions,  remains  common 
to  all  the  citizens  of  the  state  to  which  it 
belongs,  to  be  used  by  them  according  to 
their  necessities,  or  according  to  the  laws 
which  regulate  their  use. 

Particular  statutes  —  ProfUhiiing  shipping 
fish  out  of  the  state,  —  An  Idaho  statute 
making  it  unlawful  to  ship  fish  out  of  the 
territory  was  held  to  be  void.  Territory  v. 
Evans,  (1890)  2  Idaho  658.  See  also  Ter- 
ritory V,  Nelson,  (1890)  2  Idaho  651. 

A  Minnesota  statute  prohibiting  the  ship- 
ment out  of  the  state  of  certain  kinds  of  fish 
caught  within  the  state  is  not  an  unlawful 
interference  with  interstate  commerce.  State 
V.  Northern  Pac.  Express  Co.,  (1894)  58 
Minn.  403. 

A  South  CaroUna  statute  which  declares 
tba|  it  shall  be  unlawful  to  ship  or  transport 


any  shad  fish  beyond  the  limits  of  the  state, 
that  any  person  who  violates  this  provision 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
that  any  common  carrier  receiving  any  shad 
fish  for  transportation  or  shipment  to  any 
points  beyond  the  limits  of  the  state  shall  be 
deemed  guilty  of  a  misdemeanor,  was  held 
to  be  invalid  as  to  shad  caught  beyond  the 
limits  of  the  state.  McDonald  v.  Southern 
Express  Co.,  (1904)  134  Fed.  Rep.  282, 
wherein  the  court  said :  "  It  is  unnecessary  to 
consider  the  question  raised  by  the  complaint, 
and  upon  which  an  interesting  argument  has 
been  presented.  The  complaint  charges,  in 
paragraph  6,  subdiv.  c,  that  the  complain- 
ants are  engaged  in  catching  and  dealing  in, 
and  shipping  to  points  outside  of  the  state 
of  South  Carolina,  the  shad  fish  deposited 
and  propagated  by  the  United  States  as  food 
fishes,  and  in  the  master's  report  it  appears 
that  this  allegation  is  admitted  to  be  true. 
It  is  well  known  that  the  rivers  of  this  state 
had  been  well-nigh  depleted  of  shad,  and  the 
Congress  of  the  United  States  has  undertaken 
by  its  legislation  to  provide  for  the  propaga- 
tion of  food  fishes.  In  sections  4395,  4396, 
4397,  and  4398  of  the  Revised  Statutes,  a  fish 
commission  was  appointed ;  and  by  the  Act  of 
Feb.  14,  1903,  c.  552,  sec.  4,  32  Stat.  826,  this 
commission  was  ^ut  in  the  department  of 
commerce,  and  by  its  fixed  policy  and  annual 
appropriations  the  United  States  government 
has  undertaken  to  replenish  the  coastal 
waters  with  food  fishes.  By  section  4398  the 
commissioner  is  authorized  to  take  from  the 
waters  of  the  seacoast,  where  the  tide  ebbs 
and  fiows,  such  fish  as  may  be  needful  and 
proper  for  the  conduct  of  his  duties,  *  any 
law,  custom,  or  usage  of  any  state  to  the 
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contrary  notwithBtanding;'  and  it  appears 
from  the  reports  of  the  fish  commission  that 
over  thirty  millions  of  shad  fry  have  been 
deposited  in  the  rivers  of  this  state.  It  seems 
to  be  now  pretty  well  agreed  among  those 
learned  in  the  subject  that  the  young  shad 
hatched  out  in  any  particular  river  remain 
within  a  moderate  distance  of  the  mouth  of 
that  stream  until  the  period  occurs  for  their 
inland  migration.  It  was  formerly  believed 
that  shad  during  the  winter  moved  towards 
the  equator,  and,  wintering  in  the  warmer 
waters  of  the  South,  started  northward  in  a 
vast  school  at  the  beginning  of  the  vear, 
advancing  along  the  coast  in  almost  military 
array,  sending  a  detachment  up  each  succes- 
sive stream,  which,  by  a  single  method  of 
selection,  sought  the  river  in  which  they 
first  saw  the  light;  and  the  argument  is  that 
shad  artificially  propagated  in  rivers  and  in 
coast  waters  of  the  United  States  by  the 
money  of  the  people  of  the  United  States 
belong  to  all  the  people  of  the  United  States, 
and,  therefore,  a  state  has  no  power  to  im- 
pose any  restriction  upon  such  property 
which  the  United  States,  in  furtherance  of 
its  policy  of  furnishing  to  the  people  food 
fishes,  has  not  imposed.  The  argument  is 
ingenious,  and  the  question  interesting,  but 
the  exigencies  of  this  case  do  not  require  me 
to  decide  it,  and  I  express  no  opinion  upon 
that  point." 

Prohihiiing  possession  during  close  season. 
—  A  New  York  statute  prohibiting  the  pos- 
session of  pike,  pickerel,  and  bass  during  the 
close  season  was  held,  by  a  divided  court,  to 
forbid  any  person  to  catch,  kill,  or  be  pos- 
sessed of  the  fish  described  from  the  waters 
of  the  state.  The  possession  of  the  fish  or 
game  at  the  forbidden  season,  within  the 
state,  is  prima  facie  evidence  that  the  pos- 
sessor has  violated  the  law,  and  the  burden 
is  then  cast  upon  him  of  proving  facts  to 
show  that  the  possession  was  lawful.  Peo- 
ple 1?.  Buffalo  Fish  Co.,  (1900)  164  N.  Y.  98, 
in  which  case,  in  the  prevailing  opinion,  it 
was  said :  "  It  has  long  been  the  practice 
with  keepers  of  summer  hotels  in  this  state 
to  purchase  at  the  proper  season  of  the  year 
in  Canada,  and  in  other  states,  game  in  large 
quantities  and  preserve  it  in  cold  storage  for 
use  in  the  close  season;  but  if  this  statute  is 


to  receive  the  narrow  and  literal  reading  con- 
tended for,  they  are  all  subject  to  indictment 
and  civil  penalties,  since  they  are  certainly 
possessed  of  this  game  during  the  forbidden 
period.  There  is  scarcely  a  county  in  this 
state  in  which  private  fish  ponds  are  not  to 
be  found,  constructed  and  maintained  by 
private  persons  on  their  own  land,  in  which 
fish  of  the  species  described  in  the  statute 
are  kept  and  propagated.  The  fish  in  such 
ponds  are  private  property.  They  have  been 
reduced  to  possession  and  are  within  the 
dominion  of  the  owner.  Is  it  a  violation  of 
the  statute  for  a  person  to  catch  or  kill  fish 
from  his  own  private  pond?  If  it  is,  and  the 
owner  refrains  from  it  during  the  close  sea- 
son, he  will  still  violate  the  law,  since  he  is 
possessed  of  the  fish  all  the  time,  and  the 
only  way  he  can  escape  from  the  pains  and 
penalties  of  the  statute  is  to  open  the  pond 
and  let  the  fish  out.  •  *  •  The  conten- 
tion of  the  people  in  this  case  is  virtually  to 
the  effect  that  possession  in  all  cases,  instead 
of  being  prima  fade  proof,  is  conclusive,  and 
no  facts  can  be  shown  to  explain  or  to  take 
the  case  out  of  the  statute.  The  accused 
would  not  even  be  permitted  to  show  that  he 
acquired  the  possession  within  the  state  at  a 
time  when  it  was  perfectly  lawful  to  do  so. 
But  if  this  is  what  the  statute  means,  and  it 
is  to  be  held  that  the  conceded  facts  of  this 
case  are  within  its  penal  provisions,  then  I 
think  it  is  clearly  invalid,  as  in  conflict  with 
the  commerce  clause  of  the  Federal  Constitu- 
tion." 

After  the  above  decision  the  statute  was 
amended  so  as  to  provide  that  where  the 
possession  of  fish  or  game  is  prohibited, 
reference  is  had  equally  to  that  coming  from 
without  as  to  that  taken  within  the  state, 
but  if  game  is  caught  in  the  open  season  the 
owner  may  retain  it  by  giving  a  bond  con- 
ditioned that  it  will  not  be  used  during  the 
close  season,  and  that  he  will  not  violate 
the  forest,  fish,  or  game  law.  As  so  amended, 
it  was  held  that  the  statute  is  not  a  rea- 
sonable exercise  of  the  police  power,  but 
deprives  the  citizen  of  his  property  in  fish  as 
an  article  of  commerce,  and  prevents  foreign 
and  interstate  commerce.  Feople  v.  Booth, 
(Supm.  Ct.  Tr.  T.  1903)  42  Misc.  (N.  Y.) 
322. 


If  Congreii  Does  Hot  Assert  by  Afflrmatiye  Lagiilation  its  right  or  will  to  assiime  the 
control  of  fisheries  in  bays,  inlets,  rivers,  harbors,  and  ports  of  the  United 
States,  the  right  to  control  such  fisheries  must  remain  with  the  state  which 
contains  such  waters. 


Manchester  v.  Massachusetts,  (1891)  139 
U.  S.  254,  in  which  case  the  court  said: 
"  The  statute  of  Massachusetts  which  the 
defendant  is  charged  with  violating  is,  in 
terms,  confined  to  waters  '  within  the  juris- 
diction of  this  commonwealth;'  and  it  was 
evidently  passed  for  the  preservation  of  the 
fish,  and  makes  no  discrimination  in  favor 
of  citizens  of  Massachusetts  and  against 
citizens  of  other  states.  If  there  be  a  liberty 
of  fishing  for  swimming  fish  in  the  navigable 
waters  of  the  United  States  common  to  the 
inhabitants   or   the   citizens   of   the    United 


States,  upon  which  we  express  no  opinion, 
the  statute  may  well  be  considered  as  an  im- 
partial and  reasonable  regulation  of  this 
liberty;  and  the  subject  is  one  which  a  state 
may  well  be  permitted  to  resulate  within  its 
territory,  in  the  absence  of  any  regulatioii 
by  the  United  States.  The  preservation  of 
fish,  even  although  they  are  not  used  as  food 
for  human  beings,  but  as  food  for  other  fish 
which  are  so  used,  is  for  the  common  benefit ; 
and  we  are  of  opinion  that  the  statute  is  not 
repugnant  to  the  Constitution  and  the  laws 
of  the  United  States.     *     *     *     We  do  not 
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consider  the  question  whether  or  not  Con- 
gress would  have  the  right  to  control  the 
menhaden  fisheries  which  the  statute  of 
Massachusetts  assumes  to  control;  but  we 
mean  to  sa^  only  that,  as  the  right  of  con- 
trol exists  m  the  state  in  the  absence  of  the 
affirmative  action  of  Congress  taking  such 


control,  the  fact  that  Congress  has  never 
assumed  the  control  of  such  fisheries  is  per- 
suasive evidence  that  the  right  to  control 
them  still  remains  in  the  state."  Affirming 
(1890)  152  Mass.  230.  See  also  Durham  V. 
Lamphere,  (1855)  3  Gray  (Mass.)  268. 


(2)  Regulating  Pla)Uing  and  Taking  Oysters.  —  A  state  statute  passed 
to  protect  the  growth  of  oysters  in  the  waters  of  the  state  is  valid. 


Smith  r.  Maryland,  (1855)  18  How.  (U. 
S.)  73,  wherein  the  court  said:  "Whatever 
soil  below  low-water  mark  is  the  subject  of 
exclusive  propriety  and  ownership,  belongs 
to  the  state  on  whose  maritime  border  and 
within  whose  territory  it  lies,  subject  to  any 
lawful  grants  of  that  soil  by  the  state,  or  the 
sovereign  power  which  governed  its  territory 
before  the  declaration  of  independence.  But 
this  soil  is  held  by  the  state,  not  only  sub- 
ject to,  but  in  some  sense  in  trust  for,  the 
enjoyment  of  certain  public  rights,  among 
which  is  the  common  liberty  of  taking  fish, 
as  well  shellfish  as  floating  fish.  The  state 
holds  the  propriety  of  this  soil  for  the  con- 
servation of  the  public  rights  of  fishery 
thereon,  and  may  regulate  the  modes  of  that 
enjoyment  so  as  to  prevent  the  destruction 
of  the  fishery.  In  other  words,  it  may  forbid 
all  such  acts  as  would  render  the  public  right 
less  valuable,  or  destroy  it  altogether.  This 
power  results  from  the  ownership  of  the  soil, 
from  the  legislative  jurisdiction  of  the  state 
over  it,  and  from  its  duty  to  preserve  unim- 
paired those  public  uses  for  which  the  soil 
IS  held." 

Particular  statutes.  —  A  provision  in  a 
Maryland  oyster  law  that  having  instruments 
for  oyster  dredging  on  board  any  vessel 
within  the  state,  without  having  first  ob- 
tained a  dredging  license,  shall  be  prima 
facie  evidence  of  an  intention  to  use  the 
vessel  contrary  to  law,  is  a  reasonable  pro- 
vision required  for  the  proper  enforcement 
of  the  law  and  is  not  a  regulation  of  com- 
merce nor  a  prohibited  interference  with  the 
freedom  of  navigation.  Dize  17.  Lloyd,  (1888) 
36  Fed.  Rep.  651. 

A  New  Jersey  statute  under  which  a  vessel 
found  engaged  in  taking  oysters  in  a  river 
cove  by  means  of  dredges,  was  seized,  con- 
demned, and  sold,  does  not  amount  to  a  regu- 
lation of  commerce  within  the  meaning  of 
this  clause.  The  Act  under  consideration 
forbids  the  taking  of  oysters  by  any  persons. 


whether  citizens  or  not,  at  unseasonable 
times  and  with  destructive  instruments;  and 
for  breaches  of  the  law,  prescribes  penal- 
ties in  some  cases  and  forfeitures  in  others. 
But  the  free  use  of  the  waters  of  the  state 
for  purposes  of  navigation  and  commercial 
intercourse  is  interdicted  to  no  person;  nor 
is  the  slightest  restraint  imposed  upon  any 
t<.)  buy  and  sell,  or  in.  any  manner  to  trade 
within  the  limits  of  the  state.  Corfield  v. 
Coryell,  (1823)  4  Wash.  (U.  8.)  371,  6  Fed. 
Cas.  No.  3,230.  See  also  Bennett  r.  Boggs, 
(1830)  Baldw.  (U.  S.)  60,  3  Fed.  Cas.  No. 
1,319,  as  to  a  New  Jersey  statute  regulating 
fisheries. 

A  New  Jersey  statute  providing  in  sub- 
stance that  every  boat  lawfully  engftged  in 
catching,  planting,  and  growing  oysters  on 
the  flats  and  grounds  of  Delaware  bay  and 
Maurice  River  cove,  adjoining  the  counties 
of  Cumberland  and  Cape  May,  shall  be  as- 
sessed a  fee  in  proportion  to  its  tonnage,  is 
not  invalid  as  applied  to  a  boat  condemned 
for  catching  oysters  without  a  license  and 
carrying  them  out  of  the  state.  Johnson  V, 
Loper,  (1884)  46  N.  J.  L.  322. 

A  New  Jersey  statute  authorizes  the  oys- 
ter superintendent  to  issue  licenses  to  captams 
of  boats  entitled  by  law  to  engage  in  the 
business  of  catching,  planting,  and  growing 
oysters  in  state  waters,  upon  their  paying 
the  license  fixed  therefor  by  the  state  oyster 
commission,  and  prohibits  all  boats  from 
dredging  for  or  catching  oysters  or  carrying 
on  the  oyster  business  therein  without  first 
obtaining  such  license  and  paying  the  fee. 
It  also  authorizes  the  state  oyster  commis- 
sion to  fix  the  license  fee  at  any  sum  not 
exceeding  two  dollars  per  ton  on  the  tonnage 
measurement  of  such  boats.  Such  a  statute 
is  not  void  as  a  regulation  of  commerce  among 
the  states.  State  v,  Corson,  (1001)  67  N.  J. 
L.  180.  See  also  Uaney  v.  Compton,  (1873) 
36  N.  J.  L.  509. 


(3)  Vessels  Enrolled  wnd  Licensed  under  Acts  of  Congress.  —  A  state 
statute  prohibiting  the  use  of  particular  instruments  in  dredging  for  oysters 
is  not  repugnant  to  this  clause  because  it  authorizes  the  seizure,  detention,  and 
forfeiture  of  a  vessel  enrolled  and  licensed  for  the  coasting  trade  under  the 
laws  of  the  United  States.  Such  enrolment  and  license  confer  no  immunity 
from  the  operation  of  valid  laws  of  a  state  if  a  vessel  of  the  United  States 
engaged  in  commerce  between  two  states  be  interrupted  therein  by  a  law  of 
the  state. 


Smith  V.  Biaryland,  (1855)  18  How.  (U.  S.)  74. 
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(4)  Discriminating  in  Favor  of  Citizens.  —  A  state  statute  which  prohibits 
citizens  of  other  states  from  planting  oysters  in  a  navigable  stream  in  that 
state  when  its  own  citizens  have  that  privilege,  is  not  a  regulation  of  commerce 
prohibited  by  this  clause.  There  is  no  question  of  transportation  or  exchange 
of  commodities,  but  only  of  cultivation  and  production.  Commerce  has  nothing 
to  do  with  the  land  while  producing,  but  only  with  the  product  after  it  has 
become  the  subject  of  trade. 


McCready  v.  Virginia,  (1876)  94  U.  S. 
394,  affirming   (1876)   27  Gratt.    (Va.)   985. 

An  Alabama  statute,  entitled  "An  Act  to 
regulate  the  planting  and  taking  of  oysters 
in  the  waters  of  this  state,"  is  valid.  A 
state  has  the  right  to  license  its  own  citizens 
to  catch  and  take  oysters,  and  to  deny  to 
citizens  of  another  state  the  right  to  take 
and  transport  them,  and  absolutely  to  pro- 
hibit the  shipment  of  oysters  beyond  the 
limits  of  the  state,  and  to  regulate  the  sale 
of  them  within  its  own  limits,  not  imposing 
any    conditions    or   burdens   or   restrictions 


upon  the  oy»ter  as  a  commodity  after  it  has 
entered  another  state,  or  after  it  may  be 
legally  delivered  in  this  state  for  exportation 
to  a  common  carrier,  or  ways  by  which  inter- 
state commerce  is  effected.  State  v.  Harrub, 
(1891)  95  Ala.  186. 

A  Rhode  Island  statute  prohibiting  the  tak- 
ing of  oysters  and  other  shell  fish  within  the 
waters  or  on  the  shores  of  the  state,  by  any 
but  persons  inhabitants  of  the  state  and 
domiciled  therein,  is  not  repugnant  to  this 
clause.  State  i;.  Medbury,  (1855)  3  R.  I. 
138. 


gl.  Excluding  Certain  Classes  of  Pebsons.  —  A  state  statute  inhibiting 
a  certain  class  of  persons  from  entering  the  state  would  be  invalid  under  this 
clause. 


Arkansas  v.  Kansas,  etc.,  Coal  Co.,  (1899) 
96  Fed.  Rep.  353,  holding  that  no  statute  of 
the  state  inhibited  persons  described  as 
'*  armed  men  of  the  low  and  lawless  type  of 
humanity  "  coming  into  the  state.  "  It  will 
be  time  enough  to  decide  whether  the  state 
has  the  power  to  prohibit  them  coming  when 
a  proper  case,  based  on  such  a  statute,  is 
brought  to  the  attention  of  the  court.  It  is 
enough  now  to  say  that,  under  the  Four- 
teenth Amendment,  and  under  the  commerce 
clause  of  the  Constitution,  they  now  have 
that  right."  Reversed  and  remanded,  with 
directions  to  remand  to  the  state  court  on 
the  ground  of  improper  removal  therefrom, 
(1901)  183  U.  S.  185. 

Exclusion  of  free  negroes.  —  A  South  Caro- 
lina statute,  which  declared  "  that  if  any 
vessel  shall  come  into  any  port  or  harbor  of 
this  state,  from  any  other  state  or  foreign 


port,  having  on  board  any  free  negrroes  or  per- 
sons of  color,  as  cooks,  stewards,  or  mariners, 
or  in  any  other  employment  on  board  said 
vessel,  such  free  negroes  or  persons  of  color 
shall  be  seized  and  confined  in  gaol  until 
such  vessel  shall  clear  out  and  depart  from 
the  state;  and  that  when  said  vessel  is  ready 
to  sail  the  captain  of  said  vessel  shall  be 
bound  to  carry  away  the  said  free  negro,  or 
free  person  of  color,  and  to  pay  the  expenses 
of  his  detention;  and,  in  case  of  his  neglect 
or  refusal  so  to  do,  he  shall  be  liable  to  be 
indicted,  and  on  conviction  thereof  shall  be 
fined  in  a  sum  not  less  than  one  thousand 
dollars,  and  imprisoned  not  less  than  two 
months;  and  such  free  negroes,  or  persons  of 
color,  shall  be  deemed  and  taken  as  absolute 
slaves,  and  sold,"  was  held  to  be  invalid. 
Elkison  v.  Deliesseline,  (1823)  Brun  Col.  Cas. 
(U.  S.)  431,  8  Fed.  Cas.  No.  4,366. 


hi.  Exclusion  of  Paupebs,  Criminals,  and  Diseased  Persons.  —  The 
police  power  of  a  state  justifies  the  adoption  of  the  precautionary  measures 
against  social  evils.  Under  it  a  state  may  legislate  to  prevent  the  spread  of 
crime,  or  pauperism,  or  disturbance  of  the  peace.  It  may  exclude  from  its 
limits  convicts,  paupers,  idiots,  and  lunatics,  and  persons  likely  to  become  a 
public  charge,  as  well  as  persons  afflicted  with  contagious  or  infectious  diseases. 

Hannibal,  etc.,  R.  Co.  r.  Husen,  (1877)  95 
U.  S.  471. 

It  is  as  competent  and  as  necessary  for  a 
state  to  provide  precautionary  measures 
ligainst  the  moral  pestilence  of  paupers, 
vagabonds,  and  possibly  convicts,  as  it  is  to 
^afd  against  the  physical  pestilence  which 
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may  arise  from  unsound  and  infectious  arti- 
cles imported,  or  from  a  ship  the  crew  of 
which  may  be  laboring  under  an  infectious 
disease.  New  York  v,  Miln,  (1873)  11  Pet. 
(U.  S.)  142,  on  certificate  of  division  of 
opinion  in  2  Paine  (U.  S.)  429,  17  Fed.  Cas. 
No.  9,618.  But  see  note  to  the  case,  infra^ 
p.  517. 
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The  police  power  of  the  state  may  be  exer- 
cised by  precautionary  measures  against  the 
increase  of  crime  or  pauperism,  or  the  spread 
of  infectious  diseases  from  persons  coming 
from  other  countries ;  and  **  the  state  may 
entirely  exclude  convicts,  lepers,  and  per- 
sons afflicted  with  incurable  disease;  may  re- 
fuse admission  to  paupers,  idiots,  lunatics, 
and  others,  who  from  physical  causes  are 
likely  to  become  a  charge  upon  the  public, 
until  security  is  afforded  that  they  will  not 
become  such  a  charge;  and  may  isolate  the 
temporarily  diseased  until  the  danger  of  con- 
tagion is  gone.  •  •  •  But  the  extent  of 
the  power  of  the  state  to  exclude  a  foreigner 
from  its  territory  is  limited  by  the  right  in 
which  it  has  its  origin,  the  right  of  self- 
defense.  Whatever  outside  of  the  legitimate 
exercise  of  this  right  affects  the  intercourse 
of  foreigners  with  our  people,  their  immigra- 
tion to  this  country  and  residence  therein,  is 
exclusively  within  the  jurisdiction  of  the 
general  government,  and  is  not  subject  to 
state  control  or  interference."  In  re  Ah 
Fong,  (1874)  3  Sawy.  (U.  S.)  144,  1  Fed. 
Cas.  No.  102. 

A  state  has  the  power,  by  proper  police  and 
sanitary  regulations,  to  exclude  from  its 
limits  paupers,  vagabonds,  and  criminals,  or 
sick,  diseased,  infirm,  and  disabled  persons, 
who  are  liable  to  become  a  public  charge,  or 
to  admit  them  only  on  such  terms  as  will 
prevent  the  state  from  being  burdened  with 
their  support.  State  v.  The  Steamship  Con- 
stitution, ( 1872 )  42  Cal.  584. 

Statute  held  yalid.  —  A  Uew  York  statute 
which  imposed  a  penalty  on  the  master  or 
owner  of  any  vessel  arriving  at  the  port  of 
New  York  from  any  country  out  of  the 
United  States,  or  from  any  other  of  the 
United  States  than  the  state  of  New  York, 
who  should  fail  within  twenty-four  hours 
after  the  arrival  of  such  vessel  in  the  said 
port  to  make  a  report  in  writing,  on  oath  or 
affirmation,  to  the  mayor  of  the  city  of  New 
York,  or  to  the  recorder,  of  the  name,  place 
of  birth,  and  last  legal  settlement,  age  and 
occupation,  of  every  person  brought  as  a 
passenger  by  such  vessel  on  her  last  voyage, 
and  of  all  passengers  who  shall  have  landed, 
or  been  suffered  or  permitted  to  land,  from 
such  vessel  at  any  place  during  such  her  last 
voyage,  or  have  been  put  on  board  of  any 
other  vessel  with  the  intention  of  proceeding 
to  the  city  of  New  York,  was  held  not  to  be  a 
regulation  of  commerce,  but  of  police,  and  an 
exercise  of  a  power  which  rightfully  be- 
longed to  the  state.  It  is  apparent,  from  the 
whole  scope  of  the  law,  that  the  object  of 
the  legislature  was  to  prevent  New  York 
from  being  burdened  by  an  influx  of  persons 
brought  thither  in  ships,  either  from  foreign 
countries  or  from  any  other  of  the  states; 
and  for  that  purpose  a  report  was  required 
of  the  names,  places  of  birth,  etc.,  of  all  pas- 
sengers, that  the  necessary  steps  might  be 
taken  by  the  city  authorities  to  prevent  them 
from  becoming  chargeable  as  paupers.  Now, 
we  hold  that  both  the  end  and  the  means  here 
used  are  within  the  competency  of  the  states. 
New  York  t?.  Miln,   (1837)   11  Pet.   (U.  S.) 


132,  on  certificate  of  division  of  opinion  in 
2  Paine  (U.  S.)  429,  17  Fed.  Cas.  No.  9,618. 

But  in  Henderson  v.  New  York,  (1876)  92 
U.  S.  259,  the  court  said :  *'  So  far  as  the 
authority  of  the  cases  of  New  York  v.  Miln, 
(1837)  11  Pet:  (U.  S.)  132,  and  Passenger 
Cases  can  be  received  as  conclusive,  they  de- 
cide that  the  requirement  of  a  catalogue  of 
passengers,  with  statements  of  their  last  resi- 
dence, and  other  matters  of  that  character,  is 
a  proper  exercise  of  state  authority  and  that 
the  requirement  of  the  bond,  or  the  alter- 
native payment  of  money  for  each  passenger, 
is  void,  because  forbidden  by  the  Constitution 
and  laws  of  the  United  States.  But  the 
Passenger  Cases  (so  called  because  a  similar 
statute  of  the  state  of  Massachusetts  was  the 
subject  of  consideration  at  the  same  term 
with  that  of  New  York)  were  decided  by  a 
bare  majority  of  the  court.  Justices  Mc- 
Lean, Wayne,  Catron,  McKinley,  and  Grier 
held  both  statutes  void;  while  Chief  Justice 
Taney,  and  Justices  Daniel,  Nelson,  and 
Woodbury,  held  them  valid.  Each  member  of 
the  court  delivered  a  separate  opinion,  giving 
the  reasons  for  his  judgment,  except  Judge 
Nelson,  none  of  them  professing  to  be  the 
authoritative  opinion  of  the  court.  Nor  is 
there  to  be  found,  in  the  reasons  given  by 
the  judges  who  constituted  the  majority,  such 
harmony  of  views  as  would  give  that  weight 
to  the  decision  which  it  lacks  by  reason  of 
the  divided  judgments  of  the  members  of 
the  court.  Under  these  circumstances,  with 
three  cases  before  us  arising  under  statutes 
of  three  different  states  on  the  same  subject, 
which  have  been  discussed  as  though  open  in 
this  court  to  all  considerations  bearing  upon 
the  question,  we  approach  it  with  the  hope 
of  attaining  a  unanimity  not  found  in  tne 
opinions  of  our  predecessors." 

Statutes  held  invalid  —  Regulating  the 
landing  of  aliens,  —  A  state  statute  which 
provides  that  the  commissioner  of  immigra- 
tion is  "to  satisfy  himself  whether  or  not 
any  passenger  who  shall  arrive  in  the  state 
by  vessels  from  any  foreign  port  or  place 
(who  is  not  a  citizen  of  the  United  States)  is 
lunatic,  idiotic,  deaf,  dumb,  blind,  crippled, 
or  infirm,  and  is  not  accompanied  by  rela- 
tives who  are  able  and  willing  to  support 
him,  or  is  likely  to  become  a  public  charge, 
or  has  been  a  pauper  in  any  other  country, 
or  is  from  sickness  or  disease  (existing 
either  at  the  time  of  sailing  from  the  port  of 
departure  or  at  the  time  of  his  arrival  in  the 
state)  a  public  charge,  or  is  likely  soon  to 
become  so,  or  is  a  convicted  criminal,  or  a 
lewd  or  debauched  woman;"  and  that  no  such 
person  shall  be  permitted  to  land  from  the 
vessel,  unless  the  master  or  owner  or  con- 
£ignee  shall  give  a  separate  bond  in  each 
case,  conditioned  to  save  harmless  every 
county,  city,  and  town  of  the  state  against 
any  expense  incurred  for  the  relief,  support, 
or  care  of  such  person  for  two  years  there- 
after, extends  far  beyond  the  necessity  in 
which  the  right,  if  it  exists,  of  the  state  to 
protect  itself  in  regard  to  the  criminal,  the 
pauper,  and  the  diseased  foreigner  landing 
within  its  borders,  is  founded,  and  invades 
the  right  of  Congress  to  regulate  commerce 
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with  foreign  nations.  Chy  Lung  r.  Freeman, 
(1875)  92  U.  S.  277.  See  also  State  r.  The 
Steamship  Constitution,   (1872)  42  Gal.  581. 

Requiring  railroads  to  return  paupers,-^ 
A  Maine  statute  providing  that  '*  any  com- 
mon carrier  who  brings  into  the  state  a  per- 
son not  having  a  settlement  therein,  shall  re- 
move him  beyond  the  state,  if  he  falls  into 
distress  within  a  year ;  provided,  that  such 
person  is  delivered  on  board  a  boat  or  at  a 
station  of  such  carrier,  by  the  overseers  or 
municipal  officers  requesting  such  removal; 


and  in  default  thereof,  such  carrier  is  liable 
in  assumpsit  for  the  expense  of  such  person's 
support  after  such  default,"  is  the  exercise 
of  a  power  granted  solely  to  the  United 
States,  which  the  state  cannot  exercise.  It  in 
so  general  that  it  applies  to  all  persons^ 
brought  into  a  state  by  a  carrier,  without  re- 
gard to  wealth  or  poverty  when  brought  in: 
but  undertakes  to  impose  on  the  carrier  the 
burden  of  removing  or  supporting  him,  if  he 
shall,  within  the  time  named,  become  desti- 
tute.   Bangor  v.  Smith,  (1891)  83  Me.  423. 


il.  Entry  of  Chinese.  —  A  statute  entitled  "  An  Act  to  prohibit  the 
coming  of  Chinese  persons  into  the  state,  whether  subjects  of  the  Chinese 
empire  or  otherwise,  and  to  provide  for  registration  and  certificates  of  residence, 
and  determine  the  status  of  all  Chinese  persons  now  resident  of  this  state,  and 
fixing  penalties  and  punishments  for  violation  of  this  Act,  and  providing  for 
deportation  of  criminals,"  is  plainly  in  excess  of  the  power  of  the  state  and 
in  confiict  with  the  Constitution. 


Ex  p.  Ah  Cue,  (1894)  101  Cal.  197,  wherein 
the  court  said :  "  The  main  purpose  of  this 
Act,  as  shown  by  its  title  and  by  its  pro- 
visions, is  to  prohibit  Chinese  persons  from 
coming  into  the  state,  and  also  to  prescribe 
terms  and  conditions  upon  which  those  re- 
siding within  the  state  shall  be  permitted  to 
remain  or  travel  between  different  points  in 
the  state.  The  power  thus  attempted  to  be 
exercised  is  one  which  belongs  exclusively  to 
the  general  government  by  virtue  of  its  au- 
thority to  regulate  commerce  with  foreign 


nations  (sec.  8,  art.  I.,  of  the  Constitution  of 
the  United  States),  relating,  as  it  does,  to  a 
subject-matter  in  which  all  the  people  of  the 
United  States  are  concerned,  and  not  alone 
those  of  the  state  of  California.  Congress,  in 
the  exercise  of  its  constitutional  powder,  has 
prescribed  the  terms  u^n  which  the  Chinese 
now  here  shall  be  permitted  to  remain  within 
the  United  States ;  and  it  is  beyond  the  |>ower 
of  the  state  to  inipose  any  further  condi- 
tions. See  also  lAn  Sing  v,  Washburn. 
(1862)  20  Cal.  564. 


jl.  FoBMs  OF  CoMMBKCiAx  CONTRACTS.  —  The  statos  may  prescribe  the 
form  of  all  commercial  contracts,  as  well  as  the  terms  and  conditions  upon 
which  the  internal  trade  of  the  state  may  be  carried  on. 

Covington,  etc..  Bridge  Co.  v.  Kentucky,  (1894)  154  U.  S.  211,  oiting  Trade  Mark  CtMes, 
(1879)   100  U.  S.  82. 

While  Any  Btttrietion  at  to  tlM  EvidenM  «f  a  Contntot,  relating  to  interstate  commerce, 
may  be  said  to  be  a  limitation  on  the  contract  itself,  yet  this  remote  effect,  result- 
ing from  the  lawful  exercise  by  a  state  of  its  power  to  determine  the  form  in 
which  contracts  may  be  proven,  does  not  amount  to  a  regulation  of  interstate 
commerce. 


Richmond,  etc.,  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.,^  (1898)  169  U.  S.  315,  in  which 
case  the  court  said :  **  It  is  of  course  ele- 
mentary that,  where  the  object  of  a  con- 
tract is  the  transportation  of  articles  of 
coDunerce  from  one  state  to  another,  no 
power  is  left  in  the  states  to  burden  or  forbid 
it;    but   this   does  not  imply   that   because 


such  want  of  power  obtains,  there  ia  also  no 
authority  on  the  part  of  the  several  states  to 
create  rules  of  evidence  governing  the  form 
in  which  such  contracts  when  entered  into 
within  their  borders  may  be  made,  at  least 
until  Congress,  by  general  legislation,  has 
undertaken  to  govern  the  subject."  Affirming 
(1896)  92  Va.  670. 


hi.  Gambling  —  (1)  Trcmsmission  of  Telegraph  Messages  to  Pool  Rooms. 
—  A  municipal  ordinance  entitled  "  An  ordinance  to  prevent  the  operation  of 
pool  rooms  in  the  city  of  Louisville,"  forbidding  the  transmission  of  telegraphic 
messages  to  pool  rooms,  is  not  void  as  a  regulation  of  interstate  commerce.    The 
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Constitution  at  most  gives  the   Congress  exclusive  jurisdiction   to  regulate 
interstate  commerce,  not  interstate  crime. 

LouiflviUe  v.  Wehmoff,  (Ky.  1904)  79  S.  W.  Rep.  201. 

(2)  Betting  on  Contests  Oviside  the  State.  —  A  statute  prohibiting  and 
denouncing  as  criminal  the  sale  of  any  pool  or  ticket^  or  the  making  or  taking 
of  any  wager  or  the  entering  into  any  transaction  whereby  money  or  other  thing 
of  value  may  be  won  or  lost  upon  any  horse  race,  prize  fight,  drill,  base-ball 
game,  or  other  contest  of  any  kind  not  occurring  in  the  state,  is  valid. 

SUte  V.  Stripling,  (1896)  113  Ala.  122, 
in  which  case  the  court  said :  "  The  Act  in 
its  declaration  of  the  offense  and  imposition 
of  penalties  has  no  reference  to  or  bearing 
upon  any  act  done  beyond  the  limits  of  the 
state.  Its  operation  is  solely  upon  acts  done 
within  the  state,  and  it  is  upon  all  persons 
doing  those  acts  in  the  state  whetner  as 
principal  or  agent.  The  fact  that  similar 
acts  done  here,  either  by  citizens  or  non- 
residents, with  respect  to  contests  of  speed, 
skill,  and  the  like  occurring  here  are  not  de- 
nounced as  crimes  by  this  Act  is  of  no  conse- 
quence. That  was  a  matter  entirely  within 
the  legislative  discretion,  and  many  consid- 
erations might  be  conceived  for  the  exercise 
of  that  discretion  as  it  has  been  exercised  in 
the  Act." 

A  New  Jersey  statute  declaring  that  any 
person  or  corporation  that  shall  habitually 
or  otherwise  buy  or  sell  what  is  commonly 
known  as  a  "  pool,"  or  shall  make  what  is 
commonly  known  as  a  "  book,"  upon  the  run- 
ning, pacing,  or  trotting,  either  within  or 
without  this  state,  of  any  horse,  or  shall 
conduct  the  practices  commonly  known  as 
*'  book-making  "  and  "  pool-selling,"  or  either 
of  them,  "  or  shall  keep  a  place  to  which 
persons  may  reciort  for  engaging  in  such 
practices  or  either  of  them,  or  for  betting 
upon  the  event  of  any  horse  race,  or  other 
race  or  contest,  either  within  or  without  this 
state,  or  for  gambling  in  any  form,  or  aiding, 


assisting,  or  abetting  therein,  shall  be  guilty 
of  a  misdemeanor,"  etc.,  is  a  bona  fide  meas- 
ure of  police  regulation,  prohibiting  the 
maintenance  of  a  gambling  resort,  whether 
interstate  communication  be  necessary  to  the 
gambling  or  not.  It  is  not  intended  as  a 
regulation  of  interstate  commerce,  and  only 
interferes  with  such  traffic  as  arises  out  of 
its  infraction.  Ames  v.  Kirby,  (N.  J.  1904) 
50  Atl.  Rep.  558. 

A  Virginia  statute,  entitled  "  An  Act  to 
prevent  pool  selling,  and  so  forth,  upon  the 
results  of  any  trials  of  speed  of  any  animals 
or  beasts  taking  place  without  the  limits  of 
the  commonwealth,"  is  valid  as  applied  to 
the  case  of  a  person  charged  with  the  offense 
of  selling  in  Virginia  a  pool  upon  a  trial  of 
speed  of  horses  to  take  place  at  St.  Louis,  as 
he  can,  under  the  statute  set  forth  in  the 
warrant,  be  found  guilty  of  none  other.  Lacey 
V.  Palmer,  (1896)  93  Va.  164,  the  court  say- 
ing :  "  While  a  state  law  which  operates  as 
a  regulation  of  interstate  commerce,  or  which 
affects  it,  except  incidentally,  could  not  be 
upheld  under  the  police  power  of  the  state; 
while  laws  pretending  or  purporting  to  be  in 
the  exercise  of  the  police  power,  but  which 
are  but  devices  and  schemes  under  cover  of 
that  power  to  accomplish  some  purpose  for- 
bidden to  the  state,  are  void;  yet  state  laws 
passed  with  the  honest  purpose  of  promoting 
the  health,  the  morals,  or  the  well-being  of  its 
citizens,  are  valid." 


(8)  Transmitting  Money  by  Telegraph  Message.  —  A  statute  prohibits: 
1,  keeping  any  place  with  apparatus  or  devices  for  the  purpose  of  carrying  on 
certain  kinds  of  gambling ;  2,  keeping  any  place  where  pool  selling  of  any  kind, 
either  directly  or  indirectly,  is  permitted  or  carried  on ;  3,  keeping  any  place  in 
which  the  business  of  transmitting  money  to  any  race  track  or  other  place, 
there  to  be  placed  or  bet  on  any  horse  race,  etc.,  whether  within  or  without  this 
state,  is  permitted  or  carried  on;  4,  making  any  such  wager  or  buying  or 
selling  any  such  pook ;  5,  being  concerned  in  buying  or  selling  any  such  pools ; 
6,  being  concerned  in  carrying  on  the  business  of  the  transmission  of  money 
to  any  race  track,  etc.  An  employee  of  a  telegraph  company  was  indicted 
upon  a  charge  of  sending  money  by  telegraphic  message  in  violation  of  the 
third  prohibition.  It  was  held  that  the  statute  is  purely  a  police  regulation, 
and  not  void  as  an  interference  with  interstate  commerce. 


State  V,  Harbourne,    (1898)    70   Conn.  486L 
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11.  Lotteries.  —  A  ticket  in  a  lottery^  authorized  at  the  place  of  issue, 
cannot  be  regarded  as  within  the  protection  of  this  clause  of  the  Constitution ; 
certainly  not  in  view  of  the  legislation  of  Congress* 

Roselle  v.  Farmer's  Bank,  (1897)    141  Mo.  41. 

Foreign  Ooyernmont  Bondi  at  Subjaots  of  Lottoriet.  —  Foreign  government  bonds  are 
salable,  and  ought  to  be  treated  as  other  articles  of  commerce  as  a  rule.  But 
when  those  bonds  are  coupled  with  conditions  and  stipulations  which  change 
their  character  from  a  simple  government  bond  for  the  payment  of  a  certain 
sum  of  money  to  a  species  of  lottery  ticket,  they  are  not  salable  within  a  state 
which  prohibits  the  sale  of  any  lottery  tickets  within  the  state. 

Ballock  17.  State,  (1890)  73  Md.  8. 

ml.  Entey  of  Satisfaction  of  Mobtoaoes.  —  A  statute  which  imposes  a 
penalty  on  a  mortgagee  who  fails  when  requested  in  writing  by  the  mortgagor 
to  enter  payment  or  satisfaction  on  the  record  within  the  time  provided  by  the 
statute,  does  not,  as  to  a  nonresident  mortgagee,  interfere  with  interstate 
commerce. 

Dittman  Boot,  etc.,  Co.  t?.  Mizon,  (1897)  120  Ala.  209. 

nl.  Service  of  Process  While  Temporarily  Within  the  State.  — 
Service  of  process  on  a  citizen  of  the  state  of  Vermont^  while  he  was  traveling 
through  the  state  of  Massachusetts  from  his  home  and  residence  in  the  state 
of  Vermont,  to  Hartford,  in  the  state  of  Connecticut,  at  the  request  and  on  the 
procurement  of  a  citizen  of  Massachusetts,  for  the  purpose  of  testifying  as  a 
witness  in  a  suit  then  pending  in  behalf  of  said  citizen  of  Massachusetts  in  the 
superior  court  for  Hartford  county,  Connecticut,  in  behalf  of  said  citizen,  and 
for  no  other  purpose  whatsoever,  was  held  not  to  be  an  interference  with 
intercourse  or  commerce  among  the  several  states. 

Holyoke,  etc.,  Ice  Co.  t?.  Ambden,  (1893)  55  Fed.  Rep.  594. 

ol.  Selling  Farm  Products  on  Commission.  —  A  statute  declaring  that 
it  shall  be  unlawful  to  do  business  without  procuring  a  license  and  giving  a  bond 
for  the  benefit  of  persons  intrusting  commission  merchants  with  consignments ; 
that,  if  such  commission  merchant  receives  grain  for  sale  on  commission,  the 
bond  shall  be  conditioned  that  he  faithfully  account  and  report  to  all  persons 
intrusting  him  with  grain  for  sale,  less  commission  and  disbursements;  and  that, 
if  he  does  not  receive  grain  for  sale  on  commission,  the  bond  shall  be  conditioned 
upon  the  faithful  performance  of  his  duties  as  such  commission  merchant,  is 
valid.  The  question  of  transportation  is  not  involved.  It  is  immaterial  from 
whence  the  grain  is  shipped,  over  what  route  or  through  what  states  it  travels 
to  the  point  of  destination.  The  provisions  take  no  account  of  the  grain  as  an 
article  of  commerce  until  it  has  been  sold,  and  even  then  only  to  require  the 
consignee  to  make  a  true  report  of  the  transaction  within  a  reasonable  time. 
The  subject-matter  of  the  law  no  more  relates  to  interstate  commerce  than  the 
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criminal  statutes  which  protect  grain  from  larceny  after  arrival  within  the 
borders  of  the  state. 

State  V,  Edwards,  (Minn.  1905)  102  N.  W.  Rep.  697.  See  also  State  v,  Wagener,  (1S99) 
77  Minn.  483. 

pi.  Mbbgantile  Aoengies.  —  Mercantile  or  commercial  agencies  are  not 
such  legitimate  and  useful  instruments  of  commerce  or  commercial  intercourse 
as  to  put  them  exclusively  under  the  regulation  of  Congress,  and  free  from 
state  control,  and  a  legislative  enactment  providing  for  the  organization  of  such 
companies,  and  the  regulation  of  their  business  within  the  limits  of  the  state, 
is  not  an  interference  with  interstate  commerce. 

State  V.  Morgan,  (1891)  2  S.  Dak.  33. 

ql.  County  Pbinting  to  Be  Done  in  the  State.  —  A  statute  providing 
that  "  all  county  printing  shall  be  done  in  the  state,  and  if  practicable  in  the 
county  ordering  the  same,"  does  not  violate  this  clause.  A  state  may  elect 
from  whom  it  will  purchase  supplies  needed  in  the  discharge  of  its  corporate 
functions,  and  may  direct  its  officials  by  a  mandatory  statute  to  procure  their 
office  supplies  from  those  who  produce  the  same  within  its  own  limits,  it  having 
elected  to  purchase  none  other,  either  for  the  use  of  the  state,  as  such,  or  for  the 
use  of  subordinate  political  bodies  within  the  state. 

Tribune  Printing,  etc.,  Co.  v.  Barnes,  (1898)   7  N.  Dak.  591. 

rl.  Unifobm  Text-books  foe  Schools.  —  A  statute  entitled  "  An  Act 
to  create  a  text-book  commission,  and  to  procure  for  the  use  in  the  public  free 
schools  in  this  state  a  uniform  series  of  text-books;  to  define  the  duties  and 
powers  of  said  commission  and  other  officers ;  to  make  an  appropriation  for  the 
carrying  into  effect  this  Act,  and  to  provide  punishment  and  penalties  for  the 
violation  of  the  same,"  was  held  not  to  run  counter  to  the  interstate  commerce 
law. 

Dickinson  v.  Cunningham,  (1903)  140  Ala.  627. 

8l.  Usury.  —  The  federal  courts,  in  dealing  with  the  question  of  usury, 
must  look  to  the  laws  of  the  state  where  the  transaction  took  place  and  follow 
the  construction  put  upon  such  laws  by  the  state  courts  ;^  but  this  rule  is  not 
applicable  to  cases  arising  out  of  interstate  commerce  where  the  policy  to  be 
enforced  is  federal. 

Missouri,  etc.,  Trust  Co.  v.  Krumseig,  (1899)  172  U.  S.  351. 

tl.  Statute  of  Limitations.  —  A  statute  of  limitations  as  applied  to  a 
promissory  note  executed  in  another  state  is  not  invalid  as  a  regulation  of 
interstate  commerce. 

Higgins  V.  Graham,  (1904)  143  Cal.  131. 

ul.  Slavery.  —  The  power  over  slavery  was  considered  by  a  majority  of 
the  court  to  beloncr  to  the  states,  though  the  point  was  not  necessary  to  a  decision 
of  the  case.      The  subject  was  local  in  its  character  and  in  its  effect,  and  the 
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transfer  and  sale  of  slaves  from  one  state  to  another  could  not  be  separated  from 
this  power.  "  Each  state  has  a  right  to  protect  itself  against  the  avarice  and 
intrusion  of  the  slave  dealer;  to  guard  its  citizens  against  the  inconveniences  and 
dangers  of  a  slave  population.  The  right  to  exercise  this  power,  by  a  state,  is 
higher  and  deeper  than  the  Constitution.  The  evil  involves  the  prosperity,  and 
may  endanger  the  existence,  of  a  state.  Its  power  to  guard  against  or  to 
remedy  the  evil  rests  upon  the  law  of  self-preservation;  a  law  vital  to  every 
community  and  especially  to  a  sovereign  state." 


Groves  v.  Slaughter,  (1841)  16  Pet.  (U. 
S.)  508. 

Regnlatins  the  importation  of  sUyes. — 
This  clause  does  not  conflict  with  the  right 
of  each  state  to  determine  whether  and  to 
what  extent  the  rights  of  property  in  persons 
of  the  African  race  shall  m  recognized  within 
its  own  territory  —  except  so  far  as  the 
third  clause  of  sec.  2,  art.  4,  secures  the  right 
of  property  in  fugitive  slaves  against  the 
legislation  of  any  state,  or  the  right  of  Con- 
gress under  the  commerce  clause  to  provide 
for  the  transit  of  slaves  as  articles  of  prop- 
erty or  commerce  through  the  states.  Com. 
r.  Griffin,  (1842)  3  B.  Mon.  (Ky.)  208. 

Freeing  sUves  volnntarily  taken  into  a 
free  state.  —  A  ^etr  York  statute  declaring 


that  no  person  held  as  a  slave  should  be  im- 
ported, introduced,  or  brought  into  the  state 
on  any  pretense  whatever,  except  in  the  cases 
mentioned  in  the  Act,  and  that  any  slave 
brought  there  contrary  to  the  Act  was  to  be 
free,  was  held  not  to  be  a  regulation  of  com- 
merce among  the  stetes,  prohibited  by  this 
clause.  Lemmon  v.  People,  ( 1860)  20  N.  Y. 
600. 

Providing  protection  to  slave  property. — 
A  Yirginia,  statute  providing  additional  pro- 
tection for  the  slave  property  of  the  citizens 
of  the  state,  forming  part  of  a  system  of 
police  measures  adopted  to  suppress  and 
prevent  the  escape  and  abduction  of  slaves, 
was  held  not  to  be  a  regulation  of  commerce. 
Baker  v.  Wise,  (1861)    16  Gratt.  (Va.)  195. 


vl.  FoEBiGN  CoBPORATiONS — (1)  Riglit  of  States  to  Exclude  Foreign 
Corporations  or  Impose  Conditions.  —  A  grant  of  corporate  existence  is  a  grant 
of  special  privileges  to  the  corporators,  enabling  them  to  act  for  certain  desig- 
nated purposes  as  a  single  individual,  and  exempting  them  (unless  otherwise 
specially  provided)  from  individual  liability.  The  corporation  being  the  mere 
creation  of  local  law  can  have  no  legal  existence  beyond  the  limits  of  the 
sovereignty  where  created.  The  recognition  of  its  existence  even  by  other 
states,  and  the  enforcement  of  its  contracte  made  therein,  depend  merely  upon 
the  comity  of  those  states  —  a  comity  which  is  never  extended  where  the 
existence  of  the  corporation  or  the  exercise  of  its  powers  are  prejudicial  to  their 
interests  or  repugnant  to  their  policy.  Having  no  absolute  right  of  recognition 
in  other  states,  but  depending  for  such  recognition  and  the  enforcement  of  its 
contracts  upon  their  assent,  if  follows,  as  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  conditions  as  those  states  may  think  proper 
to  impose.  They  may  exclude  the  foreign  corporation  entirely;  they  may 
restrict  its  business  to  particular  localities,  or  they  may  exact  such  security  for 
the  performance  of  its  contracts  with  their  citizens  as  in  their  judgment  will 
best  promote  the  public  interest.     The  whole  matter  rests  in  their  discretion. 

CJo.  t?.  Pennsylvania,   (1887)   122  U.  S.  326; 


Paul  r.  Virginia,  (1868)  8  WaU.  (U.  S.) 
181.     See  also  the  following  cases: 

United  States.  —  New  York  v.  Roberts, 
(1898)  171  U.  S.  661;  Ashley  v,  Ryan, 
(1894)  153  U.  S.  436,  445;  Maine  v.  Grand 
Trunk  R.  Co.,  (1891)  142  U.  S.  217;  Home 
Ins.  Co.  V.  New  York,  (1890)  134  U.  S.  694; 
California  v.  Central  Pac.  R.  Co.,  (1888) 
127  U.   S.  1;   Philadelphia,  etc..   Steamship 


Cooper  Mfg.  Co.  v.  Ferguson,  (1886)  113 
U.  S.  727,  reversing  ( 1880)  4  Fed.  Rep.  498 ; 
State  Railroad  Tax  Cases,  (1875)  92  U.  S. 
575;  Delaware  Railroad  Tax,  (1873)  18  Wall. 

(U.  S.)   206;  Union  Pac.  R.  Co.  v.  Peniston. 

(1873)  18  Wall.  (U.  S.)  6;  State  Tax  on 
Railway    Gross    Receipts,    (1872)    15    Wall. 

(U.  S.)  284;  Augusta  Bank  t\  Earle,  (1839) 

522  Volume  VIII. 


Art.  t.,  Me.  i. 


CONSTITUTION. 


OoMlHirM 


13  Pet.  (U.  S.)  619;  Ducat  t?.  Chicago, 
(1870)  10  Wall.  (U.  S.)  410;  Hamilton  Mfg. 
Co.  r.  Massachusetts,  (1867)  6  Wall.  (U.  S.) 
tJ32;  Society  for  Savings  t?.  Coite,  (1867)  6 
Wall.  (U.  S.)  611;  Lafayette  Ins.  Co.  x>, 
French,  (1855)  18  How.  (U.  S.)  404;  U.  S. 
Rubber  Co.  r.  Butler  Bros.  Shoe  Co.,  (1904) 


132    Fed.    Rep.    398;    Williams    v.    Hinter- 
meister,  (1886)  26  Fed.  Rep.  889. 

.4 tobama.  —  Noble  v.  Mitchell,  (1893)  100 
Ala.  531 ;  Nelms  v,  Edinburg  American  Land 
Mortg.  Co.,  (1890)  92  Ala.  160;  Ware  t?. 
Hamilton  Brown  Shoe  Co.,  (1890)  92  Ala. 
145. 


(2)  Exception  as  to  Corporations  Engaged  in  IrUerstate  and  Foreign  Com" 
merce.  —  While  there  are  exceptions  to  the  foregoing  rule,  they  embrace  only 
cases  where  a  corporation  created  by  one  state  rests  its  right  to  enter  another 
and  to  engage  in  business  therein  upon  the  federal  nature  of  its  business ;  as, 
for  instance,  where  it  has  derived  its  being  from  an  Act  of  Congress,  and  has 
become  a  lawful  agency  for  the  performance  of  governmental  or  quasi-govem- 
mental  functions,  or  where  it  is  necessarily  an  instrumentaUty  of  interstate 
commerce,  or  its  business  constitutes  such  commerce,  and  is  therefore  solely 
within  the  paramount  authority  of  Congress.  In  these  cases  the  exceptional 
business  is  protected  against  interference  by  state  authority. 


Hooper  r.  California,  (1895)  155  U.  S.  653. 
See  also  the  following  cases: 

United  States.  —  Pembina  Consol.  Silver 
Min.,  etc.,  <>>.  v,  Pennsylvania,  (1888)  125 
U.  S.  186;  Cooper  Mfg.  Co.  v.  Ferguson, 
(1885)  113  U.  S.  734,  reversing  (1880)  4 
Fed.  Rep.  498;  Doyle  v.  Continental  Ins.  Co.^ 
(1876)  94  U.  S.  535;  Ducat  v.  Chicago, 
(1870)  10  Wall.  (U.  S.)  410;  Lafayette  Ins. 
Co.  V.  French,  (1855)  18  How.  (U.  S.)  404; 
Williams  V.  Hintermeister,  (1886)  26  Fed. 
Rep.  889. 

Georgia,  —  Goldsmith  i;.  Home  Ins.  Co., 
(1879)  62  Oa.  379. 

Illinois,  —  Havens,  etc.,  Co.  v.  Diamond, 
(1900)  93  111.  App.  563. 

Indiana.  —  State  v.  Woodruff  Sleeping,  etc., 
Coach  Co.,  (1887)  114  Ind.  157;  Phenix  Ins. 
Co.  V,  Burdett,  (1887)  112  Ind.  204. 

Kansas,  —  Phoenix  Ins.  Co.  v,  Welch, 
(1883)  29  Kan.  672. 

'New  York,  —  Hargraves  Mills  v.  Harden, 
(Supm.  Ct.  Tr.  T.  1898)  25  Misc.  (N.  Y.) 
665;  People  v.  Fire  Assoc.,  (1883)  92  N.  Y. 
311. 

A  state  cannot  exclude  from  its  limits  a 
corporation  engaged  in  interstate  or  foreign 
commerce.  Horn  Silver  Min.  Co.  v.  New 
York,  (1892)   143  U.  S.  314. 

State  constitutional  and  statutory  pro- 
visions prescribing  the  terms  upon  which  a 
foreign  corporation  may  do  business  within 
that  state  are  valid  so  far  at  least  as  they 
do  not  directly  affect  foreign  or  interstate 
commerce.  Fritts  v.  Palmer,  (1889)  132  U. 
S.  288. 

"  It  is  often  difficult  to  draw  the  line  be- 
tween the  power  of  the  state  and  the  pro- 
hibitions of  the  Ck>nstitution.  Whilst  it  is 
commonly  said  that  the  state  has  absolute 
control  over  the  corporations  of  its  own 
creation,  and  may  impose  upon  them  such  con- 
ditions as  it  pleases;  and  like  control  over  its 
own  territory,  highways,  and  bridges,  and 
may  impose  such  exactions  for  their  use  as 


it  sees  fit;  on  the  other  hand,  it  is  con- 
ceded that  it  cannot  regulate  or  impede  inter- 
state commerce,  nor  discriminate  Mtween  its 
own  citizens  and  those  of  the  other  states 
prejudicially  to  the  latter."  Baltimore,  etc., 
R.  Co.  V,  Maryland,  (1874)  21  Wall.  (U.  8.) 
472. 

Requiring  corporations  to  file  prescribed 
certificate  or  charter  with  state  officer  — 
United  'States,  —  Diamond  Glue  (^.  r.  U. 
S.  Olue  Co.,  (1903)  187  U.  S.  616;  Cooper 
Mfg.  Co.  V,  Ferguson,  (1885)  113  U.  S.  732, 
reversing  (1880)  4  Fed.  Rep.  498;  Williams 
r.  Hintermeister,  (1886)  26  Fed.  Rep.  889. 

Colorado,  —  Kindel  v.  Beck,  etc..  Litho- 
graphing Co.,  (1893)  19  Colo.  314;  Fair- 
banks V,  Macleod,  (1896)  8  Colo.  App.  194. 

Kentucky,  —  dlom.  v.  Read  Phosphate  Co., 

(1902)  113  Ky.  37;  Com.  V,  Parlin,  etc.,  Co., 
(Ky.  1904)  80  S.  W.  Rep.  791;  Com.  V, 
Hogan,  etc.,  Co.,  (Ky.  1903)  74  S.  W.  Rep. 
737;  Com.  v.  Mobile,  etc.,  R.  O.,  (Ky.  1901) 
64  S.  W.  Rep.  454 ;  Associated  Press  v.  Com., 
(Ky.  1901)  60  S.  W.  Rep.  295. 

Michigan,  —  Co\t  v,  Sutton,  (1894)  102 
Mich.  324;  Moline  Plow  Co.  v,  Wilkinson, 
(1895)    105  Mich.  57. 

Missouri.  —  Fay   Fruit   Co.   v.   McKinney, 

(1903)  103  Mo.  App.  304. 

Montana,  —  McNaughton  Co.  v,  McGirl, 
(1897)  20  Mont.  127;  Murphy  Varnish  Co. 
V,  Council,  (Supm.  Ct.  1894)  10  Misc.  (N. 
Y.)  553. 

Ohio.  —  Haldy  v,  Tomoor-Ha'dy  Co.,  ( 1896) 
4  Ohio  Dec.  118. 

Texas.  —  Miller  v.  Goodman,  (1897)  91 
Tex.  41 ;  Allen  v.  Tyson- Jones  Buggy  Co., 
(1897;  91  Tex.  22;  Gale  Mfg.  Co.  r.  Finkel- 
stein,  (1899)  22  Tex.'Civ.  App.  241;  Hall- 
wood  Cash  Register  Co.  v.  Berry,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  857 ;  H.  Zuberbier 
Co.  V,  Harris,  (Tex.  Civ.  App.  1896)  35  S.  W. 
Rep.  403;  American  Starch  Co.  v.  Bateman, 
(Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  771; 
Lyons-Thomas  Hardware  Co.  v.  Reading  Hard- 
ware Co.,  (Tex.  Civ.  App.  1893)  21  8.  W.Repi 
300;  Reed  v.  Walker,  (1893)  2  Tex.  Civ.  App. 
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92;    Bateman  v.  Western  Star  Milling  Co.,  Goodrel  t?.  Kreichbaum,  (1886)  70  luwa  362; 

(1892)  1  Tex.  Civ.  App.  90.  State  v,  American  Book  Co.,  (1902)  65  Kan. 

But  see  American  Union  Tel.  Co.  v.  West-  847. 
ern    Union    Tel.    Co.,    (1880)    67    Ala.    31; 

(3)  Consolidation  under  State  Laws,  —  A  state  in  permitting  a  foreign 
corporation  to  become  one  of  the  constituent  elements  of  a  consolidated  corpo- 
ration organized  under  its  laws  may  impose  such  conditions  as  it  deems  proper, 
and  the  charge  of  a  fee,  based  on  the  percentage  of  the  entire  capital  stock, 
does  not  constitute  a  tax  upon  interstate  commerce,  or  the  right  to  carry  on  the 
same,  or  the  instruments  thereof. 

Ashley  v.  Ryan,  (1894)    153  U.  S.  443,  affirming  (1892)  49  Ohio  St.  504. 

(4)  Insurance  Companies,  —  The  business  of  insurance  is  not  commerce, 
and  this  is  so  in  the  case  of  marine  insurance  as  well  as  fire  insurance.  The 
state  has  power  to  exclude  foreign  insurance  companies  altogether  from  her 
territory,  whether  they  were  formed  for  the  purpose  of  doing  a  fire  or  a  marine 
business.  She  has  the  power,  if  she  allows  any  such  companies  to  enter  her 
confines,  to  determine  the  conditions  on  which  the  entry  shall  be  made.  And, 
as  a  necessary  consequence  of  her  possession  of  these  powers,  she  has  the  right 
to  enforce  any  conditions  imposed  by  her  laws  as  preliminary  to  the  transaction 
of  business  within  her  confines  by  a  foreign  corporation,  whether  the  business 
is  to  be  carried  on  through  officers  or  through  ordinary  agents  of  the  company, 
and  she  has  the  further  right  to  prohibit  a  citizen  from  contracting  within  her 
jurisdiction  with  any  foreign  company  which  has  not  acquired  the  privilege 
of  engaging  in  business  therein,  either  in  his  own  behalf  or  through  an  agent 
empowered  to  that  end. 

Hooper  r.  California,  (1895)  155  U.  S.  655.  effectuate  such  a  contract  already  existing. 
See  also  Adler- Weinberger  Steamship  Co.  v.  we  refer  to  and  have  in  mind  the  facta  of  this 
Rothschild,  (1903)  123  Fed.  Rep.  145.  And  case,  where  the  contract  was  made  outside 
see  Allgeyer  v.  Louisiana,  (1897)  165  U.  S.  the  state,  and  as  such  was  a  valid  and  proper 
578,  as  to  a  Louisia/na  statute  providing  contract.  The  act  done  within  the  limits  of 
**  that  any  person,  firm,  or  corporation  who  the  state,  under  the  circumstances  of  this 
shall  fill  up,  sign,  or  issue  in  this  state  any  case  and  for  the  purpose  therein  mentioned, 
certificate  of  insurance  under  an  open  marine  we  hold  a  proper  act,  one  which  the  defend- 
policy,  or  who  in  any  manner  whatever  does  ants  were  at  liberty  to  perform  and  which  the 
uny  act  in  this  state  to  effect,  for  himself  state  legislature  had  no  right  to  prevent,  at 
or  for  another,  insurance  on  property  then  least  with  reference  to  the  Federal  Constitu- 
in  this  state,  in  any  marine  insurance  com-  tion.  To  deprive  the  citizen  of  such  a  right 
pany  which  has  not  complied  in  all  respects  as  herein  described,  without  due  process  of 
with  the  laws  of  this  state,  shall  be  subject  law  is  illegal.  Such  a  statute  as  this  in  quea- 
to  a  fine  of  one  thousand  dollars  for  each  tion  is  not  due  process  of  law,  because  it  pro- 
offense,  which  shall  be  sued  for  in  any  com-  hibits  an  act  which  under  the  Federal  Consti- 
petent  court  by  the  attorney-general  for  the  tution  the  defendants  had  a  right  to  perform. 
use  and  benefit  of  the  charity  hospitals  in  This  does  not  interfere  in  any  way  with  the 
New  Orleans  and  Shreveport,"  wherein  the  acknowledged  right  of  the  state  to  enact  such 
court  said:  "Has  not  a  citizen  of  a  state,  legislation  in  the  legitimate  exercise  of  its 
under  the  provisions  of  the  Federal  Constitu-  police  or  other  powers  as  to  it  may  seem 
tion  above  mentioned,  a  right  to  contract  proper.  In  the  exercise  of  such  right,  how- 
outside  of  the  state  for  insurance  on  his  prop-  ever,  care  must  be  taken  not  to  infringe  upon 
erty  —  a  right  of  which  state  legislation  can-  those  other  rights  of  the  citizen  which  are 
not  deprive  him?  We  are  not  alluding  to  protected  by  the  Federal  Constitution."  Re- 
acts  done  within  the  state  by  an  insurance  versing  State  v.  Allgeyer,  ( 1896)  48  La.  Ann. 
company  or  its  agents  doing  business  therein,  104. 
which  are  in  violation  of  the  state  statutes. 

Such  acts  come  within  the  principle  of  the  "  A  state  has  the  undoubted  power  to  pro- 
Hooper  case  {supra),  and  would  be  con-  hibit  foreign  insurance  companies  from  mak- 
trolled  by  it.  When  we  speak  of  the  liberty  ing  contracts  of  insurance,  nuirine  or  other, 
to  contract  for  insurance  or  to  do  an  act  to  within  ita  limits,  except  upon  such  oonditiona 
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as  the  state  may  prescribe,  not  interfering 
with  interstate  commerce.  A  contract  of 
marine  insurance  is  not  an  instrumentality 
of  commerce,  but  a  mere  incident  of  com- 
mercial intercourse.  The  state,  having  the 
power  to  impose  conditions  on  the  transaction 
of  business  by  foreign  insurance  companies 
within  its  limits,  has  the  equal  right  to  pro- 
hibit the  transaction  of  such  business  by 
agents  of  such  companies,  or  by  insurance 
brokers,  who  are  to  some  extent  the  repre- 
sentatives of  both  parties."  Nutting  17. 
Massachusetts,  (1902)    183  U.  S.  656. 


As  a  state  has  the  sole  power  to  say 
whether  a  foreign  insurance  corporation  shall 
do  business  within  the  state,  no  law  passed 
by  the  state  which  affects  the  right  of  foreign 
insurance  corporations  to  do  business  in  that 
state  in  the  future  can  be  unconstitutional. 
The  power  to  exclude  a  foreign  insurance 
corporation  from  a  state  or  to  prescribe  the 
conditions  upon  which  it  may  do  business  in 
a  state  in  the  future  is  subject  to  no  limita- 
tion of  state  or  federal  constitution.  Hart- 
ford F.  Ins.  Co.  r.  Perkins,  (1903)  126  Fed. 
Rep.  604. 


v)l.  State  Taxation  —  (1)  Separaiion  of  Interstate  from  Intrastate  Com- 
merce. —  While  interstate  commerce  cannot  be  regulated  by  a  state  by  the 
laying  of  taxes  thereon,  in  any  form,  yet  whenever  the  subjects  of  taxation  can 
be  separated  so  that  that  which  arises  from  interstate  commerce  can  be  distin- 
guished from  that  which  arises  from  commerce  wholly  within  the  state,  the 
distinction  will  be  acted  upon  by  the  courts,  and  the  state  permitted  to  collect 
that  arising  from  commerce  solely  within  its  own  territory. 


Lehigh  Valley  R.  Go.  v.  Pennsylvania, 
(1892)  146  U.  S.  200,  affirming  (1880)  129 
Pa.  St  308.  See  Hanley  v,  Kansas  City 
Southern  R.  Co.,  (1903)   187  U.  S.  621. 

Where  the  rabjects  of  taxation  can  be 
separated  so  that  that  which  arises  from  in- 
terstate commerce  can  be  distinguished  from 
that  which  arises  from  commerce  wholly 
within  the  state,  the  court  will*  act  upon  this 
distinction,  and  will  restrain  the  tax  on  inter- 
state commerce  while  permitting  the  state  to 
collect  that  arising  upon  commerce  solely 
within  its  own  territory.  Ratterman  v.  West- 
em  Union  Tel.  Co.,  (1888)  127  U.  S.  424. 
See  also  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania, (1888)  128  U.  S.  39;  Ratterman  v. 
American  Express  Co.,  (1892)  49  Ohio  St. 
608. 

"The  act  in  question,  after  defining  in  its 
first  section  what  shall  constitute  an  express 
company  or  what  shall  be'^  deemed  to  be  such 
in  the  sense  of  the  Act,  requires  such  express 
company  to  file  with  the  state  auditor  an 
annual  report  '  showing  the  entire  receipts 
for  business  'done  within  this  state  of  each 
ag^nt  of  such  company  doing  business  in  this 
state,'  etc.,  and  further  provides  that  the 
amount  which  any  express  company  pays  '  to 
the  railroads  or  steamboats  within  this  state 
for  the  transportation  of  their  freight  within 
this  state '  may  be  deducted  from  the  gross 
receipts  of  the  company  on  such  business; 
and  the  Act  also  requires  the  company  mak- 
ing a  statement  of  its  receipts  to  include,  as 
such,  all  sums  earned  or  charged  '  for  the 
business  done  within  this  state,'  etc.  It  is 
manifest  that  these  provisions  of  the  statute, 
so  far  from  imposing  a  tax  upon  the  receipts 
derived  from  the  transportation  of  goods  be- 
tween other  states  and  the- state  of  Missouri, 
expressly  limit  the  tax  to  receipts  for  the 
sums  earned  and  charged  for  the  business 
done  within  the  state.  This  positive  and 
oft-repeated  limitation  to  business  done 
within  the  state,  that  is,  business  beguq  and 


ended  within  the  state,  evidently  intended  to 
exclude,  and  the  language  employed  certainly 
does  exclude,  the  idea  that  the  tax  is  to  be 
imposed  upon  the  interstate  business  of  the 
company."  Pacific  Express  Co.  v.  Seibert, 
(1802)   142  U.  S.  350. 

In  the  imposition  of  a  license  upon  business 
conducted  by  common  carriers  within  a  state, 
the  interstate  business  must  be  discriminated 
from  the  intrastate  business,  or  it  must  be 
made  capable  of  such  discrimination,  so  that 
it  may  clearly  appear  that  the  intrastate 
business  alone  is  taxed.  Webster  r.  Bell,  (C. 
C.  A.  1895)  68  Fed.  Rep.  184. 

*'  When  the  tax  is  for  the  privilege  of  car- 
rying on  the  transportation  exclusively 
within  the  state,  it  is  not  repugnant  to  the 
Constitution,  and  when  the  portion  not  em- 
braced in  the  transportation  from  one  state 
into  another  can  be  separated,  then  only  the 
interstate  transportation  will  be  held  void, 
the  other  valid.  Under  the  decisions  referred 
to  in  which  it  was  decided  that  when  a 
separation  could  be  made  between  the  inter- 
state and  the  purely  local  business,  that 
which  was  interstate  was  enjoined,  and  all 
roust  be  enjoined  in  this  case  until  the  sepa- 
ration can  'be  made,  if  such  a  separation  is 
possible."  U.  S.  Express  Co.  v.  Hemmingway, 
(1889)  39  Fed.  Rep.  62. 

It  is  such  commerce  as  is  carried  on  be- 
tween the  states,  as  a  distinct  species  of  tax- 
able property,  that  is  protected  by  the  Con- 
stitution of  the  United  States  from  state  as- 
sessment, when  separately  taxed,  or  when 
intermingled  with  that  which  is  purely  and 
solely  state.  Piedmont  R.  Co.  r.  Reidsville, 
(1888)  101  N.  Car.  404,  holding  that  a 
municipal  ordinance  imposing  an  annual  tax 
upon  a  railroad  company,  organized  under  a 
charter  granted  by  the  state,  whose  track 
runs  through  the  corporate  boundary,  is  not 
a  tax  upon  interstate  commerce,  nor  upon 
the  instruments  em|)loyed  in  the  transporta- 
tion of  such  commerce. 


m 


VQlume  VIII. 


^ 


Comm^ret. 


CONSTITUTION. 


Art.  I.,  MO.  t. 


Tax  on  foreign  not  cured  by  including 
internal  commerce.  —  A  state  may  tax  its 
internal  commerce,  but  if  an  Act  to  tax  in- 
terstate or  foreign  commerce  is  unconstitu- 
tional, it  is  not  cured  by  including  in  its  pro- 
visions subjects  within  the  domain  of  the 
state.    Nor  is  a  rule  prescribed  for  carriage 


of  goods  through,  out  of,  or  into  a  state  any 
the  less  a  regulation  of  transportation  becauae 
the  same  rule  may  be  applied  to  carriage 
which  is  wholly  internal.  State  Freight  Tax 
Case,  (1872)  16  Wall.  (U.  S.)  277,  reverting 
Tonnage  Tax  Cases,  (1869)  62  Pa.  St.  286. 


(2)  Discrimination  Against  Foreign  Products.  (See  also  supra  and  infra, 
this  division,  Discrimination  Against  Foreign  Products,  p.  431;  Inspection 
Laws  —  Discrimination,  p.  436 ;  Pilots  and  Pilotage  —  Discrimination  in 
Bates  of  Pilotage,  p.  493 ;  State  Taxation  —  Tax  on  Drummers,  Canvassers, 
and  Sample  Peddlers  —  Absence  of  Discrimination  in  Favor  of  Domestic  Com- 
merce, p.  566.)  — No  state  can,  consistently  with  the  Federal  Constitution, 
impose  upon  the  products  of  other  states,  brought  therein  for  sale  or  use,  or 
upon  citizens  because  engaged  in  the  sale  therein,  or  the  transportation  thereto, 
of  the  products  of  other  states,  more  onerous  public  burdens  or  taxes  than  it 
imposes  upon  the  like  products  of  its  own  territory. 

Guy  V.  Baltimore,  (1879)  100  U.  S.  439. 

The  Congress  of  the  United  States  is 
ffranted  the  power  to  regulate  commerce  with 
foreign  nations  in  precisely  the  same  lan- 
guage as  it  is  that  among  the  states.  If  a 
tax  assessed  by  a  state  injuriously  discrimi- 
nating against  the  products  of  a  state  of  the 
Union,  is  forbidden  by  the  Constitution,  a 
similar  tax  against  goods  imported  by  a  for- 
eign state  is  equally  forbidden.  Cook  17. 
Pennsylvania,  (1878)  97  U.  S.  573. 

A  state  stetute  taxing  all  peddlers  of  sew- 
ing machines  selling  by  sample,  was  con- 
strued by  the  Supreme  Court  of  the  state  as 
being  a  tax  upon  all  peddlers  of  such  ma- 
chines without  regard  to  the  place  of  growth 
or  produce  of  material  or  of  manufacture. 
As  BO  construed,  the  statute  makes  no  dis- 
crimination in  favor  of  the  state  or  of  the 
citizens  of  the  state,  but  applies  alike  to 
sewing  machines  manufactured  in  the  state 
and  out  of  it;  and  the  state  has  an  unques- 
tionable right  to  impose  the  burden.  Howe 
Mach.  Co.  V.  Gage,  (1879)  100  U.  S.  676. 

A  diacriminating  tax  by  a  state  operating 
to  the  disadvantage  of  products  of  other  states 
when  introduced  into  the  first-mentioned 
state,  is,  in  effect,  a  regulation  in  restraint 
of  commerce  among  the  states,  and  as  such 
is  a  usurpation  of  fiie  power  conferred  by  the 
Constitution  upon  the  Congress  of  the  United 
Stotes.  Walling  t?.  Michigan,  (1886)  116  U. 
S.  455. 

Different  methods  of  taxation.  — An  Ala- 
bama statute  imposed  a  tax  of  fifty  cents  per 
gallon  on  all  whiskey  and  brandy  from  fruits 
manufactured  in  the  state.  By  a  further 
section  it  was  enactad:  "Before  it  shall  be 
lawful  for  any  dealer  or  dealers  in  spiritu- 
ous liquors  to  offer  any  such  liquors  for  sale 
within  the  limits  of  this  state,  such  dealer 
or  dealers  introducing  any  such  liquors  into 
the  state  for  sale  shall  first  pay  the  tax 
collector  of  the  county  into  which  such 
liquors  are  introduced,  a  tax  of  fifty  cents 
per  gallon  upon  each  and  every  gallon."    The 


court  said:  "It  is  clear  that  whereas  col- 
lecting the  tax  of  the  distiller  was  supposed 
to  be  the  most  expedient  mode  of  securing 
its  payment,  as  to  liquors  manufactured 
within  the  state,  the  tax  on  those  who  sold 
liquors  brought  in  from  other  states  was 
only  the  complementary  provision  necessary 
to  make  the  £blx  equal  on  all  liquors  sold  in 
the  state.  As  the  effect  of  the  Act  is  such  as 
we  have  described,  and  it  institutes  no  legis- 
lation which  discriminates  against  the  pn>d- 
ucts  of  sister  states,  but  merely  subjects 
them  to  the  same  rate  of  taxation  which 
similar  articles  pay  that  are  manufactured 
within  the  state,  we  do  not  see  in  it  an  at- 
tempt to  regulate  commerce,  but  an  appro- 
priate and  legitimate  exercise  of  the  taxing 
power  of  the  states."  Hinson  v,  Lott,  ( 1868) 
8  Wall.  (U.  S.)  148,  afflrming  (1866)  40 
Ala.  123. 

Enacted  with  a  view  to  regoUtion.  —  A 
municipal  ordinance,  which,  as  construed,  ex- 
empts brewers  manufacturing  within  the  city 
from  payment  of  a  license,  while  imposing  a 
tax  upon  nonresidents,  is  not  invalid  as  con- 
travening this  clause,  when  it  was  passed 
with  a  view  to  regulation,  and  it  bears  a  just 
and  proper  relation  to  the  business  in  ques- 
tion, and  cannot  be  said  to  be  a  mere  arbi- 
trary imposition  of  a  tax.  Duluth  Brewing, 
etc.,  Co.  r.  Superior,  (C.  C.  A.  1903)  123  Fed. 
Rep.  358. 

On  sales  of  goods  the  prodnct  or  manu- 
facture of  other  states.  —  A  license  tax 
exacted  by  a  state  from  dealers  in  goods 
which  are  not  a  product  or  manufacture  of 
the  state,  before  they  can  be  sold  from  place 
to  place  within  the  state,  must  be  regarded 
as  a  tax  upon  such  goods  themselves,  and 
legislation  thus  discriminating  against  the 
products  of  other  states  in  the  conditions  of 
their  sale  by  a  certain  class  of  dealers  is  in- 
valid. Welton  r.  Missouri,  (1875)  91  U.  S. 
279,  reversing  (1874)  55  Mo.  288.  See  also 
State  17.  Browning,  (1876)  62  Mo.  591;  Al- 
bertson  v.  Wallace,  (1879)  81  N.  Car.  479; 
Davis  V.  Dashiel,  (1867)  Phil.  L.   (N.  Car.) 
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114;  Van  Buren  v.  Downing,  (1876)  41  Wis. 
122. 

A  tax  imposed  by  a  state,  directly  or  in- 
directly, on  the  products  of  another  state, 
when  brought  within  its  limits  or  offered 
for  sale  therein,  which  in  effect  discriminates 
against  said  products  and  in  favor  of  those 
of  the  state  imposing  the  tax,  is  a  regulation 
in  restraint  of  commerce  among  the  states. 
Bx  p.  Hanson,  (1886)  28  Fed.  Rep.  129. 

If  a  state  legislature  framed  the  provisions 
of  a  statute  which  relate  to  merchants  and 
sample  merchants  with  the  intention  to  dis- 
criminate against  nonresidents  in  favor  of 
residents,  and  against  goods  in  other  states 
sold  by  sample,  in  favor  of  goods  held  within 
the  state  for  sale,  and  if  they  succeeded  in 
this  intention  by  legislation  having  that  prac- 
tical effect,  such  provisions  are  null  and  void. 
Ex  p.  Thornton,  (1882)   12  Fed.  Rep.  547. 

"A  state  has  not  the  right  to  pass  a  law 
imposing  a  tax  directly  upon  the  products  of 
other  sSites  brought  within  its  limits,  nor 
can  it  impose  a  license  upon  dealers  in  such 
products  which  is  not  required  of  dealers  in 
the  same  kind  of  products  of  domestic  pro- 
duction or  manufacture.  •  ♦  •  But  a 
state  has  the  power  to  require  licenses  for 
the  various  pursuits  and  occupations  carried 
on  and  conducted  within  her  limits,  and  to 
fix  the  amount  thereof,  as  she  may  choose, 
provided  the  rights  above  mentioned  are  not 
infringed."  In  re  Sydow,  (1894)  4  Ariz. 
210. 

A  California  statute  providing,  first,  that 
all  goods,  wares,  etc.,  brought  into  the  state 
from  any  other  state  or  foreign  country,  to 
be  sold  in  this  state,  owned  by  any  person 
not  domiciled  in  the  state,  shall  be  declared 
consigned  goods;  and  second,  that  every  per- 
son selling  such  consigned  goods  shall  be 
taxed  sixty  cents  on  every  one  hundred  dol- 
lars' worth  of  goods  so  sold,  such  tax  to  be 
Said  by  the  person  selling  such  goods,  he 
aving  a  lien  on  the  owner  for  the  same,  is 
valid.     People  r.  Coleman,   (1864)   4  Cal.  56. 

A  Missouri  statute,  so  far  as  it  required 
merchants  dealing  in  the  manufactures  of 
sister  states  to  take  out  a  license  from  the 
state  authorities  and  to  pay  a  tax  on  the 
same,  was  held  to  be  unconstitutional  and 
void.    State  v.  North,  (1858)  27  Mo.  464. 

A  Vermont  statute  providing  that  "a  per- 
son going  from  town  to  town,  or  from  place 
to  place  in  the  same  town,  on  foot  or  other- 
wise, carrying  to  sell,  or  exposing  for  sale, 
goods,  wares,  or  merchandise  the  growth  or 
manufacture  of  a  foreign  country  •  »  ♦ 
shall  be  deemed  a  peddler,"  and  imposing  a 
license,  violates  this  clause.  State  r.  Pratt, 
(1887)   59  Vt.  590. 

Books  and  periodicals.  —  A  Virginia  stat- 
ute which  provides  that  "  any  person,  other 
than  a  licensed  merchant,  who  shall  receive 
subsbcriptions  for,  or  shall  in  any  manner 
furnish  newspapers,  books,  maps,  prints, 
pamphlets,  or  periodicals  printed  or  pub- 
lished beyond  the  limits  of  this  state,  shall  be 
deemed  a  book  agent;     »     ♦     ♦     any  person 


violating  the  provisions  of  this  section  shall 
pay  a  fine  not  less  than  fifty. dollars,  nor  more 
than  one  hundred  dollars,  ifor  each  offense; 
a  book  agent  shall  pay  for  the  privilege  of 
acting  as  such  the  sum  of  ten  dollars,"  is  in- 
valid as  discriminating  in  favor  of  the  pub- 
lishers of  books,  newspapers,  periodicals,  etc., 
in  the  state,  and  against  those  engaged  in 
such  business  elsewhere.  Ex  p.  Rollins, 
(1885)   80  Va.  315. 

On  scUes  at  o/uction  of  foreign  goods,  —  A 
state  statute  imposing  a  tax  on  sales  at 
auction  of  foreign  or  imported  goods,  but 
exempting  those  arising  from  groceries,  goods, 
wares,  or  merchandise  of  American  growth 
or  manufacture,  is  void  as  a  regulation  of 
foreign  commerce.  Cook  r.  Pennsylvania, 
(1878)   97  U.  S.  569. 

E^mpting  the  manufactures  or  products 
of  the  state.  —  A  state  statute  requiring  an 
agent  for  the  sale  of  articles  manufactured 
in  other  states  to  first  obtain  a  license  to  sell, 
for  which  he  is  required  to  pay  a  specific  tax 
for  each  county  in  which  he  sells,  or  offers 
to  sell,  while  an  agent  for  articles  manu- 
factured within  the  state,  or  acting  for  the 
manufacturer,  is  not  required  to  obtain  a 
license  or  pay  any  license  tax,  is  a  clear  dis- 
crimination in  favor  of  home  manufactures 
and  against  the  manufactures  of  other  states, 
and  is  a  regulation  of  commerce  in  the  arti- 
cles between  the  states.  ''  It  matters  not 
whether  the  tax  be  laid  directly  upon  the 
articles  sold  or  in  the  form  of  licenses  for 
their  sale.  If  by  reason  of  their  foreign 
character  the  state  can  impose  a  tax  upon 
them,  or  upon  the  person  through  whom  the 
sales  are  effected,  the  amount  of  the  tax  will 
be  a  matter  resting  in  her  discretion.  She 
may  place  a  tax  at  so  high  a  figure  as  to 
exclude  the  introduction  of  the  foreign  arti- 
cle and  prevent  competition  with  the  home 
product.  It  was  against  legislation  of  this 
discriminating  kind  that  the  framers  of  the 
Constitution  intended  to  guard  when  they 
vested  in  Congress  the  power  to  regulate 
commerce  among  the  several  states."  Webber 
V  Virginia,  (1880)  103  U.  S.  350,  reversing 
(1880)  33  Gratt.  (Va.)  898.  See  also  Gal- 
veston County  r.  Gorham,  (1878)  49  Tex. 
279. 

A  Colorado  statute,  from  which  it  appears 
that  all  persons  engaged  in  the  sale  of  mer- 
chandise, except  produce,  provisions,  and 
mining  tools,  or  who  pay  an  annual  tax  upon 
merchandise,  assessed  according  to  the  rev- 
enue laws  of  the  state,  or  who  sell  commodi- 
ties manufactured  or  raised  by  themselves 
in  this  state,  are  subject  to  a  license,  so  that 
those  engaged  in  the  sale  of  commodities 
manufactured  by  themselves  beyond  the 
limits  of  the  state  are  required  to  pay  a 
license,  while  those  engaged  in  the  sale  of 
similar  articles  manufactured  by  themselves 
in  this  state  are  exempt  from  the  payment 
of  such  license ;  or  it  is  made  lawful  for  one 
to  peddle  articles  manufactured  by  himself 
in  this  state  without  a  license,  but  unlawful 
if  he  manufactures  them  elsewhere,  the  result 
of  which  is,  that  in  one  case  the  manufacturer 
may  sell  without  the  payment  of  a  license 
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tax,  and  in  the  other,  though  sold  in  a  sim- 
ilar way^  such  tax  must  be  paid,  and  the 
liability  for  a  license  fee  made  dependent 
upon  whether  the  goods  so  sold  were  manu- 
factured within  or  without  the  state,  is  in- 
valid as  applied  to  the  case  of  a  salesman 
engaged  in  the  business  of  selling  and  deliver- 
ing, from  a  wagon,  ranges  which  were  manu- 
factured in  another  state.  Ames  v.  People, 
(1898)    25  Colo.  512. 

A  South  Dakota  statute  imposing  an  an- 
nual tax  on  parties  without  the  state  who 
have  wholesale  establishments  for  the  sale  of 
liquors  in  the  state,  to  pay  in  every  precinct, 
township,  or  city  where  they  have  such  whole- 
sale establishments,  and  providing  that 
manufacturers  of  such  liquors  within  the 
state  shall  pay  a  certain  manufacturers' 
license  and  be  exempt  from  the  payment  of 
the  wholesale  tax,  is  unconstitutional.  State 
V.  Zophy,   (1900)    US.  Dak.  119. 

Exempting  growth  or  manufacture  of  the 
county.  —  A  municipal  ordinance  providing 
"  that  every  person  who  peddles,  hawks,  sells, 
or  exhibits  for  sale,  any  goods,  wares,  or 
merchandise,  not  the  growth  or  manufacture 
of  Rush  county,  Indiana,  or  shall  take  orders 
for  any  such  goods,  wares,  or  merchandise, 
for  immediate  or  future  delivery,  about  the 
streets,  alleys,  hotels,  business  houses,  private 
dwellings,  or  at  any  public  or  private  place 
in  said  city,  without  having  paid  the  marshal 
from  two  to  six  dollars  for  each  day,  six. to 
ten  dollars  for  each  week,  and  ten  to  twenty 
dollars  for  each  month,  at  the  direction  of 
the  marshal,  such  person  may  desire  to  follow 
such  business  within  said  city,  and  receive  a 
permit  therefor  from  the  mayor  of  said  city, 
shall,  upon  conviction  thereof,  be  fined,  for- 
feit, and  pay  to  said  city  a  sum  not  exceed- 
ing ten  dollars  for  each  day  such  person  shall 
continue  such  business  without  receiving  a 
permit  as  in  this  section  set  forth,"  is  void 
as  discriminating  against  the  products  of 
other  states.  Where  by  the  terms  of  a  law 
or  ordinance  regulating  the  sale  of  goods  by 
hawkers  or  peddlers,  the  privilege  is  equally 
open  to  all  upon  the  same  terms,  and  the 
license  fees  imposed  for  the  provilege  are  the 
same  regardless  of  the  state  or  district 
wherein  the  goods  are  manufactured  or  pro- 
duced, such  law  or  ordinance  is  a  legitimate 
exercise  of  power  and  will  be  upheld. 
Graffty  v.  Rushville,   (1886)    107  Ind.  502. 

Under  a  city  ordinance  which  provides  that 
certain  dealers,  or  peddlers,  who  do  not  reside 
in,  or  sell  goods  manufactured  in,  the  county 
in  which  the  city  is  situated,  shall  pay  a 
license,  the  discrimination  against  persons 
not  residents  of  the  county,  and  against  goods 
not  manufactured  in  the  county,  is  a  regula- 
tion of  commerce  not  within  the  power  of  the 
state  to  enforce.  Marshalltown  v,  Blum, 
(1882)  58  Iowa  184. 

Exempting  domestic  liquors.  —  A  Teooaa 
statute  imposing  an  annual  tax  on  the  oc- 
cupation of  selling  spirituous,  vinous,  malt, 
or  other  intoxicating  liquors,  and  providing 
"  that  this  section  shall  not  .be  so  construed 
as  to  include  any  wines  or  beer  manufactured 
in  this   state,"   js   inoperative   so   fpr   as   it 


makes  a  discrimination  against  wines  and 
beer  imported  from  other  states  when  sold 
separately  from  other  liquors.  Tieman  r. 
Rmker,  (1880)  102  U.  S.  123,  in  which  case 
the  court  said :  "  A  tax  cannot  be  exacted 
for  the  sale  of  beer  and  wines  when  a  foreign 
manufacture  if  not  exacted  from  their  sale 
when  of  home  manufacture.  If  a  party  be 
engaged  exclusively  in  the  sale  of  these 
liquors,  or  in  any  business  for  which  a  tax  is 
levied  because  it  embraces  a  sale  of  them,  he 
may  justly  object  to  the  discriminating  char- 
acter of  the  act,  and  on  that  account  chal- 
lenge its  validity,  under  the  decision  in  ques- 
tion [Welton  V.  Missouri,  (1875)  91  U.  S. 
275] ;  but  if  engaged  in  the  sale  of  other 
liquors  than  beer  or  wines  he  cannot  com- 
plain of  the  state  tax  on  that  ground.  The 
statute  makes  no  discriminatioii  in  favor  of 
other  liquors  of  home  manufacture."  Bat 
see  McGuire  t?.  State,  (1885)  42  Ohio  St. 
530,  in  which  an  Ohio  statute  regulating  the 
sale  of  intoxicating  liquors  and  excepting 
from  its  operation  "  wine  manufactured  from 
the  pure  juice  of  the  grape  cultivated  in  this 
state,  or  beer,  ale,  or  cider,"  was  held  to  be 
valid,  the  court  saying:  ''The  statute  under 
consideration  makes  no  such  discrimination. 
Wines  imported  into  this  state  are  on  an 
equality  with  wines  made  in  Ohio.  Wherever 
the  article  is  manufactured,  whether  within 
or  without  the  state,  it  is  equally  unlawful 
to  sell  it  contrary  to  the  Act.  Wine, 
wherever  manufactured,  whether  within  or 
without  the  state  and  imported,  if  made  of 
the  pure  juice  of  the  grape,  cultivated  within 
this  state,  is  excepted  from  the  operation  of 
the  law.  There  is  no  restraint  or  burden 
placed  upon  the  importation  or  sale  of  wines 
as  an  article  of  traffic.  This  statute,  after 
the  wine  has  become  a  part  of  the  general 
property  of  the  state,  undertakes  to  restrain 
the  retail  traffic  therein  as  a  beverage.  This 
we  think  may  be  done  under  the  authority 
conferred  by  the  police  power,  without  at  all 
interfering  with  the  freedom  of  transporta- 
tion into  the  state,  or  a  sale  thereof  by  the 
importers.  It  is  merely  a  regulation  of  the 
internal  retail  traffic  in  an  article,  which  the 
law-making  power  regards  as  injurious,  after 
it  has  become  part  of  the  mass  of  property 
in  the  state." 

A  municipal  ordinance  imposing  a  license 
tax  "  on  all  agents  or  dealers  in  beer  or  ale 
by  the  cask,  not  manufactured  in  this  city 
but  brought  here  for  sale,"  cannot  be  held 
to  be  obnoxious  to  this  clause  when  it  is  not 
alleged  that  the  persons  accused  of  its  viola- 
tion were  dealers  in  foreign  beer  or  ale,  or 
even  in  beer  or  ale  manufactured  without  the 
state.  Downham  v.  Alexandria,  (1869)  10 
Wall.   (U.  S.)    175. 

A  statute  which,  in  effect,  provides  that  a 
license  fee  must  be  paid  by  a  wholesale  dealer 
of  malt  liquors  in  every  township  or  precinct 
where  he  has  a  place  of  sale,  if  his  malt 
liquor  is  manufactured  without  the  state,  but, 
on  the  other  hand,  any  person  who  manu- 
factures brewed  or  malt  liquors  in  the  state, 
and  has  paid  a  manufacturers*  license,  is 
entirely  exempted  from  paying  a  wholesale 
dealer's  license  on  his  product,  although  he 
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may  have  a  doeen  different  depositories  in 
the  state  where  he  wholesales  malt  or  brewed 
liquor,  is  a  clear  discrimination  against  an 
aiticle  of  interstate  commerce  manufactured 
in  another  state,  and  is  clearly  such  a  sub- 
stantial burden  upon  that  commerce  as  to 
render  the  law  void  in  so  far  as  it  imposes  a 
license  fee  on  the  wholesaler  of  malt  liquors. 
Minneapolis  Brewing  Go.  17.  McGillivrav, 
(1900)   104  Fed.  Rep.  266. 

A  UaB9aoKu9eiis  statute  which  purports  to 
permit  the  sale  without  a  license  by  the 
makers  thereof  of  native  wine  and  cider 
manufactured  in  the  state,  while  it  forbids 
the  sale  without  a  license  of  wine  or  cider 
manufactured  in  another  state,  discriminates 
in  favor  of  the  products  of  the  state  by  per- 
mitting the  sale  of  them  qn  terms  more 
favorable  than  are  granted  on  the  sale  of 
similar  articles  from  other  states,  and  is 
plainly  unconstitutional.  Com.  17.  Petranich, 
(1903)  183  Mass.  217. 

Bzemptions  in  peddlers'  licenses.  —  An 
amendment  to  a  peddler's  license-tax  statute 
which  provides  that  the  statute  "  be,  and  the 
same  is  hereby,  so  amended  that  itinerant 
persons  who  are  citizens  of  this  state,  and 
who  vend  exclusively  goods,  wares,  and  mer- 
chandise which  are  the  growth,  product,  or 
manufacture  of  this  state,  shall  not  be 
deemed  peddlers,  nor  required  to  take  out 
license  under  the  provisions  of  said  chapter," 
18  unconstitutional  as  it  makes  a  discrimina- 
tion between  citizens  of  that  state  and  citi- 
zens of  other  states,  and  between  "goods, 
wares,  and  merchandise  which  are  the  growth, 
product,  and  manufacture  "  of  that  state,  and 
those  which  are  the  product  or  manufacture 
of  other  states.  Em  p.  Davis,  (1884)  21  Fed. 
Rep.  397. 

A  Vermont  statute  which  defines  who  shall 
be  deemed  a  peddler,  and  provides  that  "no 
person  shall  be  deemed  a  peddler  by  reason 
of  selling  articles  of  goods,  wares,  or  mer- 
chandise which  are  the  manufacture  of  the 
state,  except  plated  or  gilded  wares,  jewelry, 
clocks,  and  watches,"  is  void  as  discriminat- 
ing against  goods,  wares,  and  merchandise 
which  are  not  the  manufacture  of  the  state. 
In  re  Watson,  (1882)   15  Fed.  Rep.  511. 

An  AUibama  statute  requiring  licenses  for 
eertain  occupations,  and  as  to  peddlers,  pro- 
vides :  **  *  For  peddlers  in  a  wagon,  forty 
dollars;  for  peddlers  on  a  horse,  twenty  dol- 
lars; for  peddlers  on  foot,  ten  dollars.  A 
peddler's  license  shall  entitle  him  to  peddle 
only  in  the  county  where  it  is  taken  out;  but 
this  shall  not  apply  to  any  articles  produced 
or  manufactured  in  this  state,  except  as  other- 
wise provided,'  etc.,"  manifestly  discriminates 
in  favor  of  the  product  or  manufactures  of 
the  state  and  against  products  or  manu- 
factures introduce  into  it  from  other  states 
or  from  foreign  countries.  Vines  v.  State, 
(1880)  67  Ala.  74.  But  see  Seymour  v, 
St<ite,   (1874)   51  Ala.  52. 

An  Arkan8€L8  statute  imposing  a  license  on 
peddlers,  and  providing  that  "whoever  shall 
deal  in  selling  of  goods,  wares,  or  merchan- 
dise,   other    uian   the   growth,    produce,    or 


manufacture  of  this  state,  by  going  from 
place  to  place,  either  by  land  or  water,  to 
sell  the  same,  is  declared  to  be  a  peddler," 
clearly  discriminates  against  the  products 
and  manufactures  of  other  states  and  in  favor 
of  the  products  and  manufactures  of  the  en- 
acting state.  State  v,  McGinnis,  (1881)  37 
Ark.  363. 


9F.  S.  A.— 34 


A  municipal  ordinance  providing  that 
"  every  traveling  merchant,  hawker,  or  ped- 
dler who  vends  goods,  wares,  or  merchandise 
of  any  kind,  other  than  the  manufactures  or 
productions  of  this  state,  or  butchers'  meat, 
must  pay  a  license  tax  of  ten  dollars  per 
month,  unless  he  uses  a  wagon,  or  one  or 
more  animals,  for  the  purpose  of  vending 
such  goods,  wares,  or  merchandise,  in  which 
case  he  must  pay  a  license  tax  of  fifteen  dol- 
lars* per  month,"  is  invalid.  Ex  p.  Thomas, 
(1886)  71  Cal.  204,  saying:  "The  identical 
question  here  presented  was  passed  on  by  the 
Supreme  Court  of  the  United  States  in  Wel- 
ton  V.  Missouri,  (1875)  91  U.  S.  275,  and  in 
Webber  v.  Virginia,  (1880)  103  U.  S.  344. 
The  statutes  considered  in  the  cases  cited 
were  of  the  same  character  as  the  ordinance 
in  question  herein,  and  they  were  held  to  be 
unconstitutional." 

A  Dakota  territorial  statute  providing 
that  "  a  tax  of  thirty  dollars  for  territorial 
purposes  shall  be  levied  upon  each  peddler  of 
watches,  clocks,  jewelry,  or  patent  medicine, 
and  all  other  wares  and  merchandise  not 
manufactured  within  the  limits  of  this  terri- 
tory, for  a  license  to  peddle  throughout  the 
territory  for  one  year,"  was  held  to  be  un- 
constitutional and  void,  as  it  attempted  to 
discriminate  in  the  sale  of  goods,  wares,  and 
merchandise  manufactured  in  other  states 
and  territories.  Rodgers  v.  McCoy,  (1889) 
6  Dak.  238. 

A  Kentucky  statute  (Gen.  Stat.,  ch.  84,  sec. 
1 )  provides  that  "  all  itinerant  persons  vend- 
ing goods,  wares,  and  merchandise  •  •  • 
shall  be  deemed  peddlers,"  and  the  second 
section  of  that  chapter  prescribed  a  penalty 
for  selling  by  such  persons  without  first  hav- 
ing obtained  license  therefor.  A  subsequent 
statute,  entitled  "An  Act  to  amend  chapter 
84  of  the  General  Statutes,  title  '  Peddlers,' " 
provides  "  that  chapter  84  of  the  General 
Statutes,  title  '  Peddlers,'  be,  and  the  same 
is  hereby,  so  amended  that  itinerant  persons 
who  are  citizens  of  this  state,  and  who  vend 
exclusively  goods,  wares,  and  merchandise 
which  are  the  growth,  product,  or  manu- 
facture of  this  state,  shall  not  be  deemed 
peddlers,  nor  required  to  take  out  license 
under  the  provisions  of  said  chapter."  The 
statute  is  void  as  discriminating  against 
manufactures  of  other  states.  Rash  v,  Hal- 
loway,  (1886)   82  Ky.  675. 

A  Maine  statute  providing  thajt  "no  per- 
son, except  as  hereinafter  provided,  shall 
travel  from  town  to  town,  or  place  to  place 
in  any  town,  on  foot,  or  by  any  kind  of  land 
or  water  conveyance,  carrying  for  sale,  or 
offering  for  sale,  any  goods,  wares,  or  mer- 
chandise, whole  or  by  sample,  under  a  penalty 
of  not  less  than  fifty  nor  more  than  two  hun- 
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dred  dollars,  and  the  forfeiture  of  all  prop- 
erty thus  unlawfully  carried;  but  this  pro- 
vision shall  not  apply  to  commission  mer- 
chants and  commercial  brokers  traveling  from 
place  to  place  in  the  city  or  town  where  they 
reside,  and  selling  or  offering  to  sell  goods  by 
sample  or  otherwise;  nor  to  any  citizen  of 
this  state  selling  any  fish,  fruit,  provisions, 
farming  utensils,  or  other  articles  lawfully 
raised  or  manufactured  in  this  state,"  allows 
goods  manufactured  in  the  state  to  be  ped- 
dled free,  and  exacts  a  license  fee  from  those 
who  peddle  similar  goods  which  are  manu- 
factured out  of  the  state.  Such  a  discrimi- 
nation in  favor  of  goods  manufactured  in  the 
state,  and  against  goods  manufactured  in 
other  states,  violates  the  Federal  Constitu- 
tion.    State  v.  Furbush,  (1881)  72  Me.  494. 

A  North  Carolina  statute  providing  "that 
every  person  who  shall  peddle  in  any  county 
goods  not  of  the  growth  or  manufacture  of 
this  state,  or  any  wooden  clock,  or  the  ma- 
chinery or  materials  thereof,  which  shall  not 
be  of  the  manufacture  of  this  state,  or 
jewelry,  which  machinery  or  clock  shall  be 
manufactured  of  materials  not  of  the  growth, 
produce,  or  manufacture  of  this  state,  shall 
pay  a  tax  of  twenty  dollars,''  was  held  not  to 
violate  this  clause.  Wynne  v.  Wright,  (1834) 
1  Dev.  &  B.  L.   (N.  Car.)   19. 

Tennessee  statutes  providing  that  "all 
peddlers  of  sewing  machines  or  selling  by 
sample  shall  pay  a  tax  of  ten  dollars,"  and 
that  "articles  manufactured  of  the  produce 
of  the  state  are  exempt  from  taxation,"  were 
held  to  be  valid.  Howe  Mach.  Co.  v.  Gage, 
(1876)  9  Baxt.  (Tenn.)  518,  in  which  case 
the  court  said:  "Our  statute  is  comprehen- 
sive and  applies  to  the  resident  as  well  as 
the  nonresident  —  to  home  manufacturers  as 
well  as  to  the  importer  of  foreign  goods  or 
goods  manufactured  out  of  and  not  of  the 
growth  or  produce  of  the  state;  it  is  not  an 
attempt  to  regulate  commerce  between  the 
state  of  Tennessee  and  a  sister  state." 

A  Virginia  statute  provides:  "That  any 
person  who  shall  carry  from  place  to  place 
any  goods,  wares,  or  merchandise,  and  offer 
to  sell  or  barter  the  same,  or  actually  sell  or 
barter  the  same,  in  transitu  or  otherwise, 
shall  be  deemed  to  be  a  peddler,  and  any  per- 
son as  a  peddler  may  sell  any  personal  prop- 
erty a  merchant  may  sell,  or  he  may  exchange 
the  same  for  other  articles.  •  •  •  Any 
peddler  who  shall  peddle  for  sale,  or  sell  or 
barter,  without  a  license,  shall  pay  a  fine  of 
not  less  than  one  hundred  nor  more  than  five 
hundred  dollars  for  each  offense.  •  •  • 
This  section  shall  be  construed  to  include 
persons  engaged  in  peddling  lightning  rods; 
provided,  however,  that  any  manufacturer 
who  has  been  assessed  and  paid  upon  the 
capital  employed  by  him,  under  schedule  *  C ' 
of  this  Act,  ^shall  not  be  required  to  take  out 
the  license  named  in  this  s^tion  for  the 
privilege  of  selling  articles  actually  manu- 
facture by  him;  provided,  also,  that  all 
persons  Who  do  not  keep  a  regular  place  of 
business  (whether  it  be  in  a  house,  or  vacant 
lot,  or  elsewhere)  open  at  all  times  in  regular 
business  hours,  and  at  the  same  place,  who 


shall  offer  for  sale  goods,  wares,  and  mer- 
chandise, shall  be  deemed  peddlers  under  the 
provisions  of  this  Act."  Under  the  statute 
a  citizen  of  Virginia  can  hawk  or  peddle  arti- 
cles manufactured  by  him  without  incurring 
the  penalties,  and  the  statute  is  void  as  dis- 
criminating against  the  products  of  other 
states.     Com.  v,  Myer,  (1896)  92  Va.  813. 

Exempting  persons  vending  their  own 
products.  —  Municipal  ordinances  providing 
that  "all  persons  not  renting  a  stall  at  the 
market  for  the  sale  of  meat,  and  who  shall 
sell  any  kind  of  meat  on  the  streets  of  the 
city  of  Macon  at  any  time  during  the  night 
or  day,  shall  pay  a  license  tax  of  five  hun- 
dred dollars  per  annum,  such  license  to  be 
paid  in  advance;  provided,  this  section  shall 
not  apply  to  farmers  bringing  into  the  city 
for  the  purpose  of  sale  the  fiesh  of  any 
animal  raised  by  themselves,  after  market 
hours,"  and  "  Be  it  ordained  by  the  mayor 
and  council  of  the  city  of  Macon,  and  it  is 
hereby  ordained  by  the  authority  of  the  same, 
that  the  following  licenses  and  special  taxes 
shall  be  levied  and  collected  in  the  city  of 
Macon  for  the  year  1893:  Butchers  and 
others  who  have  no  stall  in  the  market,  and 
who  shall  sell  from  shop  or  wagon,  other 
than  nonresidents  selling  meats  of  their  own 
raising;  and  no  license  shall  issue  for  less 
than  five  hundred  dollars,"  were  held  to  be 
void  as  imposing  restrictions  on  the  sale  of 
Western  meats.  "  It  is  true  the  tax  ordi- 
nance excepts  from  its  verbal  operation  '  non- 
residents selling  meats  of  their  own  raising,' 
but,  since  it  is  evident  that  the  only  persons 
who  can  avail  themselves  of  this  privil^pe 
are  nonresidents  who  live  in  the  immediate 
vicinity  of  Macon,  it  effectually  excludes  meat 
producers  from  all  other  states.  Nor  is  this 
conclusion  to  be  avoided  merely  because  this 
enactment  purports  to  apply  alike  to  the 
vendors  of  meat  in  this  state  as  well  as  to 
meats  produced  in  other  states,  for  the  bur- 
den imposed  by  a  state  upon  interstate  com- 
merce IS  not  to  be  sustained  simply  because 
the  statute  imposing  it  applies  alike  to  the 
people  of  all  the  states,  including  the  people 
of  the  state  enacting  such  statute."  Georgia 
Packing  Co.  v.  Macon,  (1893)  60  Fed.  Rep. 
780. 

A  municipal  ordinance  requiring  a  license 
for  peddling  goods  within  the  state  which 
exempts  persons  retailing  their  own  products, 
or  of  their  own  manufacture,  if  they  reside 
in,  and  the  goods  are  manufactured  in  the 
county,  is  void  as  a  regulation  of  commerce. 
Marshalltown  v.  Blum,  (1882)  68  Iowa  186, 
(under  the  authority  of  Welton  v.  Missouri, 
(1875)  91  U.  S.  275),  in  which  case  the  court 
said:  "The  money  exacted  for  the  licenses 
from  the  peddlers  is  to  be  regarded  aa  a  tax 
upon  the  goods  they  sell,  and  the  discrimina- 
tion against  persons  not  residents  of  the 
county,  and  against  goods  not  manufactured 
in  the  county,  is  a  regulation  of  commerce 
not  within  the  power  of  the  states  to  en- 
force." 

An  Arizona  statute  providing  that  "there 
shall  be  collected  a  quarter-yearly  license 
tax  from  all   persons   and  corporations  en- 
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gaged  in  the  business,  trade,  or  occupation  in 
this  Act,  named  as  follows:  Merchants  — 
Every  person,  firm,  or  corporation  who  may 
deal  in  goods,  wares,  and  merchandise,  except 
in  agricultural  or  horticultural  products  of 
this  territory,  when  vended  by  the  producer 
thereof,  and  except  when  sold  by  auctioneers 
or  commission  merchants,  under  license  or 
permission  according  to  law,  *  *  *  he 
or  they  shall  pay  a  *  *  *  license  tax," 
does  not  violate  this  clause,  except  that  part 
of  it  which  permits  the  domestic  producer 
of  agricultural  and  horticultural  products 
to  vend  them  without  a  license.  In  re  Sydow, 
(1894)   4  Ariz.  210. 

A  We9i  Virginia  statute  providing  that 
agents  shall  not  sell  lightning  rods,  sewing 
machines,  or  musical  instruments  without  a 
license,  and  also  providing,  "  Nor  shall  any 
company  or  person  engaged  in  manufacturing 
goods  in  this  state  be  required  to  pay  a 
license  as  peddler  for  selling  such  goods 
either  by  himself  or  his  agent,"  was  held  to 
make  no  discrimination  as  to  license  taxation 
between  agents  selling  sewing  machines  man- 
ufactured in  the  state  and  those  made  out  of 
the  state,  both  being  alike  liable,  and  as  so 
construed,  is  valid.  State  v,  Richards,  (1889) 
32  W.  Va.  360. 

Merchant's  tax  on  purchases  exempting 
farm  products  purchased  from  producer.  —  A 
North  Carolina  statute  providing  that  "  every 
merchant,  jeweler,  grocer,  druggist,  or  other 
dealer  who  shall  buy  and  sell  goods,  wares, 
and  merchandise  of  whateoever  description, 
not  specially  taxed  elsewhere  in  this  Act, 
shall,  in  addition  to  his  ad  valorem  tax  on 
his  stock,  pay  as  a  license  tax  one-tenth  of 
one  peroentum  on  the  total  amount  of  pur- 
chases in  or  out  of  the  state  (except  pur- 
chases of  farm  products  from  the  producer), 
for  cash  or  on  credit,  whether  such  persons 
herein  mentioned  shall  purchase  as  principal 
or  through  an  agent  or  commission  mer- 
chant," is  valid.  In  no  manner  can  a  gen- 
eral tax  upon  all  merchandise,  which  this 
tax  in  effect  is,  be  made  discriminating,  and 
the  single  exception  in  the*  statute  is  not  ma- 
terial. Such  taxation  cannot  be  used  to 
favor  the  manufacture  of  particular  articles, 
or  of  home  articles  in  general,  or  to  in  any 
way  check  the  business  of  the  purchase  and 
sale  of  ffoods  brought  from  other  states,  ex- 
cepting m  the  degree  that  all  taxation  checks 


trade.  It  is  not  laid  upon  foreign  goods,  as 
such,  but  simply  lays  an  equal  tax  upon  all 
North  Carolina  merchants,  affecting  alike 
their  home  and  foreign  trade.  The  imposi- 
tion of  the  tax  is  one  within  the  power  of 
the  state,  and  violates  no  provision  of  the 
Constitution  of  the  Linited  States.  Ex  p. 
Brown,  (1891)  48  Fed.  Rep.  435,  wherein  the 
court  said :  "  (Considering  only  taxation  upon 
merchandise  or  business  not  laid  upon  it  as 
interstate  or  foreign  to  the  texing  state,  but 
yet  objected  te  as  obnoxious  to  the  dlonstitu- 
tion  because  it,  in  effect,  affects  commerce 
between  the  states,  we  find  that  the  test  of 
constitutionality  is  the  absence  or  existence 
of  discrimination.  But  the  mere  fact  that 
an  equal  tax  is  laid  upon  the  commodities 
or  business  of  the  home  and  foreign  state  is 
not  conclusive  of  absence  of  discrimination. 
Whenever  the  effect  of  a  stete  tax  upon  a 
particular  commodity  is  to  protect  the  pro- 
ductions of  the  texing  stete  from  competition 
with  such  commodity,  or  to  evidently  impose 
the  burden  of  the  stete  revenue  on  goods 
produced  outside  the  taxing  stete,  and  te 
favor  home  productions  generally,  it  may  be 
well  contended  that  it  is  an  interference  with 
interstete  commerce." 

Exempting  sales  at  place  of  manufacture. 
—  A  state  stetute  which  taxes  the  business 
of  trafficking  in  liquors,  but  in  defining  the 
phrase  "trafficking  in  intoxicating  liquors" 
excludes  the  sale  at  the  manufactory  oy  the 
manufacturer,  is  not  a  discrimination  in 
favor  of  manufacturers  who  have  plants 
located  in  other  states,  and  is  not  a  regula- 
tion of  commerce  between  the  stetes.  If  a 
domestic  corporation  or  copartnership  should 
esteblish  its  place  of  manufacture  in  another 
stete  it  would  be  subjected  to  the  tex  if  it 
sold  intoxicating  liquor  at  a  place  within  the 
state;  and  if  a  foreign  corporation  should 
manufacture  at  a  place  within  the  stete  it 
would  sell  its  product  without  being  sub- 
jected to  the  tex.  Reymann  Brewing  Co.  v. 
Brister,   (1900)    179  U.  S.  451. 

Exempting  mineral  reduced  within  the 
state.  —  A  Mwhigan  statute  exempts  from 
texation  mineral  mined  and  which  is  reduced 
within  the  state,  and  taxes  that  which  is  re- 
moved from  the  state  before  beins  smelted. 
Such  a  tax  is  invalid.  Jackson  Min.  Co.  r. 
Auditor  Gen.,   (1875)   32  Mich.  488. 


(3)  Trcmstportation,  Tdegraph^  and  Telephone  Companies  —  (a)  Transportation 
of  PonoBs  and  Propsrty.  —  State  Statutes  Imposing  a  Tax  upon  Passengers,  either  foreigners 
or  citizens,  coming  into  the  ports  of  the  state,  either  in  foreign  vessels  or  vessels 
of  the  United  States,  from  foreign  nations  or  from  ports  in  the  United  States, 
are  unconstitutional  and  void,  being  in  their  nature  regulations  of  commerce 
contrary  to  the  grant  in  the  Constitution  to  Congress  of  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states. 

Smith  17.  Turner,  (1849)  7  How.  (U.  S.)  the  purpose  of  paying  any  expense  incident 
412,  in  which  case  Wayne,  J.,  said  that  the  to  the  execution  of  their  police  laws;  and 
court  meant  to  decide  in  part*  "that  the  that  the  commerce  of  the  United  States  in- 
states of  this  Union  cannot  constitutionally  chides  an  intercourse  of  persons  as  well  as 
tax  the  commerce  of  the  United  States  for  the  importation  of  merchandise.''      But  see 
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New  York  t?.  Miln,  (1887)  11  Pet.  (U.  8.) 
136;  State  v.  FuIIerton,  (1844)  7  Rob.  (La.) 
210;  People  v,  Biy)okB,  (1847)  4  Den.  (N.  Y.) 
469. 

Sequiring  bond,  with  altematiye  payment 
of  tax.  —  A  state  statute  which  requires  the 
owner  or  consignee  of  a  vessel  bringing  pas- 
sengers from  a  foreign  country  to  a  port 
within  a  state  to  give  a  bond  for  every  pas- 
senger so  reported,  in  the  penalty  of  three 
hundred  dollars,  with  sureties,  with  the  al- 
ternative payment  of  a  small  sum  of  money 
for  each  passenger,  is  a  tax  on  the  ship 
owner  for  the  riglit  to  land  such  passengers, 
and  is  void  as  a  regulation  oi  commerce  with 
foreign  nations.  Henderson  t\  New  York, 
(1875)   92  U.  S.  265. 

A  California  statute  provides  for  the  in- 
spection of  all  passengers  who  arrive  in  the 
state  from  foreign  countries  by  steamer  or 
other  vessels,  for  the  purpose  of  ascertaining 
whether  any  one  or  more  of  such  passengers 
are  aflSioted  with  leprosy;  and  provides  that 
the  owner,  captain,  or  consignee  of  the  vessel 
shall  pay  to  the  commissioner  who  makes  the 
inspection  the  sum  of  seventy  cents  for  each 
passenger  so  inspected,  whether  he  is  found 
to  be  suffering  from  this  disease  or  not.  It 
is  also  provided  that  the  excess  so  collected 
over  four  thousand  dollars  and  expenses,  as 
compensation  for  the  commissioner,  shall, 
when  required  for  the  purpose,  be  paid  into 
the  treasury  of  the  state,  for  the  purpose  of 
building  a  place  where  the  persons  afflicted 
with  this  disease  shall  be  kept  and  taken 
care  of,  so  that  they  shall  not  come  in  con- 
tact with  the  other  people  of  the  state.  The 
provision  is  unconstitutional  and  cannot  be 
considered  either  a  police  regulation  or.  an 
inspection  law.  People  t\  Pacific  Mail  Steam- 
Ship  Co.,   (1883)    16  Fed.  Rep.  344. 

A  California  statute  laying  a  tax  of  fifty 
dollars  each  on  Chinese  passengers  is  invalid 
and  void.  People  v.  Downer,  (1857)  7  Cal. 
170. 

A  Delaware  statute  imposing  on  every 
person,  corporation,  or  association,  or  com- 
pany or  persons  not  a  corporation,  engaged 
or  engaging  in  the  business  of  carrying  pas- 
senijers  by  steam  power,  whether  on  land  or 
water,  in,  through,  upon,  over,  or  across  any 
portion  of  this  state,  or  within  the  territorial 
limits  of  it,  a  state  tax  at  and  after  the 
rate  of  ten  cents  for  every  passenger  so  trans- 
ported within  this  state,  to  be  paid  into  the 
hands  of  the  state  treasurer  for  the  use  of 
the  state;  and  further  providing  that  in  case 
there  be  in  the  charter  of  any  corporation 
liable  to  the  provisions  of  the  Act  any  clause 
or  provision  so  restricting  the  amount  of 
toll  to  be  charged  for  the  transportation  of 
passengers  as  that  the  Act  'would,  accord- 
ing to  the  present  rate  of  charges  of  such  cor- 
poration, operate  unjustly,  then  such  corpora- 
tion shall  have  the  right  to  increase  the 
said  toll  to  the  amount  of  said  tax;  but 
excluding  soldiers  and  sailors  of  the  United 
States  when  so  transported,  from  the  num- 
ber of  passengers  required  to  be  returned 
monthly  by  such  person,  association,  com- 
pany, or  corporation  to  the  state  treasurer 
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by  the  Act;   and  also  providing  that  when 
the  transportation  of  a  passenger  shall  be  by 
railroad,  and  the  direction  and  length  of  his 
journey  shall  be  such  as  tu  irquire  him  to 
travel  on  more  than  one  road  on  the  same 
occasion,  there  shall  be  but  one  tax  paid  to 
the  state  treasurer,  and  that  shall  be  paid 
by  the  person,  association,  company,  or  cor- 
poration upon  whose  road   his   journey   be- 
gins, is  not  an  Act  which  imposes  the  tax 
upon    the    business    of    the    carrier,    to    be 
measured  by  the  number  of  passengers  trans- 
ported, but  an  Act  which   imposes  the  tax 
upon  the  passengers   so  transported,   to  be 
collected  by  the  carrier  for  the  state,  and  so 
far  as  it  operates  upon  persons  entering  into, 
departing  from,  or  passing  through  the  state, 
is  in  effect  an  Act  to  regulate  commerce  be- 
tween this  and  other  states,  and  is,  there- 
fore, inoperative  and  invalid.    Clarke  r.  Phil- 
adelphia, etc.,  R.  Co.,  (1870)  4Houst.  (Del.) 
168. 

A  Maryland  statute,  in  so  far  as  it  pro- 
vides that  a  railroad  company  shall  pay  an- 
nually to  the  treasurer  of  the  state  for  its 
use,  one-fifth  of  the  whole  amount  that  may 
be  received  by  the  company  for  the  trans- 
portation of  passengers  over  its  road  between 
a  point  within  the  state  and  a  point  without 
the  state,  is  not  in  conflict  with  the  Constitu- 
tion of  the  United  States.  State  r.  Balti- 
more, etc.,  R.  Co.,  ( 1871 )  34  Md.  344,  holding 
that  even  if  the  tax  were  a  capitation  tax  for 
the  right  of  transit,  the  railroad  company 
having  collected  the  money  in  pursuance  of 
its  provisions  could  not  be  allowed  to  retain 
it  as  against  the  claim  of  the  state,  and  the 
same  might  be  recovered  by  the  state  in  an 
action  for  money  had  and  received. 

A  Massachnaetta  statute  provides,  in  the 
first  section,  that  when  any  vessel  shall  ar- 
rive with  alien  passengers,  an  officer,  to  be 
appointed  by  the  mayor  and  aldermen  of  the 
city,  or  the  selectmen  of  the  town,  where  it 
is  proposed  to  land  such  passengers,  shall 
go  on  board  such  vessel  and  examine  into  the 
condition  of  said  passengers.  Section  2 
directs  that  if  on  such  examination  there 
shall  be  found  among  said  passengers  any 
lunatic,  idiot,  maimed,  aged,  or  infirm  per- 
son, incompetent  to  maintain  themselves, 
or  who  have  been  paupers  in  any  other 
country,  no  such  alien  passenger  shall  be 
permitted  to  land,  until  the  master,  owner, 
consignee,  or  agent  of  the  vessel  shall  give 
bond  that  no  such  lunatic  or  indigent  pas- 
senger shall  become  a  city,  town,  or  state 
charge  within  ten  years.  Section  3  enacts 
that  no  other  alien  passengers  shall  be  per- 
mitted to  land  until  the  master,  owner,  con- 
signee, or  agent  shall  pay  to  the  boarding 
officer  two  dollars  for  each  passenger  so  land- 
ing; and  that  the  money  so  collected  shall 
be  paid  into  the  treasury  of  the  city  or  town, 
to  be  appropriated,  as  the  city  or  town  may 
direct,  for  the  support  of  foreign  paupers. 
The  statute  was  held  to  be  valid.  Noma  v. 
Boston,  (1842)  4  Met.  (Mass.)  286. 

A  New  Jersey  statute  providing  "  that  all 
corporations  regularly  doing  business  in  this 
state,   and   not   being   corporations   of   this 
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state,  shall  be  assessed  and  taxed  for  and  in 
respect  of  the  business  so  by  them  done  and 
transacted  in  this  state,  in  manner  follow- 
ing: that  is  to  say,  every  such  company  so 
doing  business  shall  pay  a  transit  duty  of 
three  cents  on  every  passenger,  and  two  cents 
on  every  ton  of  goods,  wares,  and  merchandise 
or  other  articles,  carried  or  transported  by 
or  for  such  company  on  any  railroad  or  canal 
in  this  state,  for  any  distance  exceeding  ten 
miles,  except  passengers  and  freight  trans- 
ported exclusively  within  this  state,"  is  vio- 
lative of  this  clause.     The  tax,  though   in 


form  on  the  business  of  the  company,  is  in 
substance  a  tax  on  the  commodities  the  trans- 
portation of  which  constitutes  such  business. 
Erie  R.  Co.  t\  State,  (1864)  31  N.  J.  L. 
631,  reversing  State  V,  Delaware,  etc.,  R.  Co., 
(1864)  30  N.  J.  L.  473. 

A  New  York  statute  which  levied  a  duty  of 
one  dollar  for  each  alien  passenger  arriving 
in  a  vessel  from  a  foreign  country  was  held 
to  be  void  as  a  regulation  of  commerce.  New 
York  V,  Compagnie  Generale  Transatlantique, 
(1882)   10  Fed.  Rep.  361. 


A  State  Stetnte  Imposing  a  Tax  upon  Freight  taken  up  within  the  state  and  carried  out 
of  it,  or  taken  up  outside  the  state  and  delivered  within  it,  is  a  burden  upon 
interstate  commerce,  and  void. 


State  Freight  Tax  Case,  (1872)  15  Wall. 
(U.  S.)  271,  reversing  Tonnage  Tax  Cases, 
(1869)  62  Pa.  St.  286.  See  also  Indiana  v. 
American  Express  Ck>.,  (1876)  7  Biss.  (U. 
S.)  227,  13  Fed.  Cas.  No.  7,021. 

A  charter  of  a  railroad  corporation,  pro- 
viding that  all  tonnage  carried  on  the  rail- 


road shall  be  subject  to  a  toll  or  duty  of 
three  mills  per  ton  per  mile,  was  not  intended 
as  a  means  of  taxing  commerce  or  the  goods 
carried,  but  simply  as  a  mode  of  taxing  the 
company  according  to  the  magnitude  of  its 
business.  Pennsylvania  R.  Co.  v.  Com., 
(1860)  3  Grant  Cas.   (Pa.)   129. 


(b)  Tax  on  InitrnnientalitiM  of  Gkmimeroa  at  Property  —  aa.  In  Gbnbbal.  —  The  im- 
munity of  a  party,  individual,  or  corporation  from  being  compelled  by  a  state 
to  pay  for  the  privilege  of  engaging  in  interstate  commerce,  does  not  prevent  a 
3tate  from  imposing  ordinary  property  taxes  upon  property  having  a  situs  within 
its  territory  and  employed  in  interstate  commerce. 

company  chooses  so  to  do,  it  would  certainly 
be  competent  and  legitimate  for  the  state  to 
impose  upon  such  property,  thus  used  and 
employed,  its  fair  share  of  the  burdens  of 
taxation  imposed  upon  other  similar  prop- 
erty used  in  the  like  way  by  its  own  citizens. 
And  such  a  tax  might  be  properly  assessed 
and  collected  in  cases  where  the  specific  and 
individual  items  of  property  so  used  and  em- 
ployed were  not  continuously  the  same,  but 
were  constantly  changing,  according  to  the 
exigencies  of  the  business.  In  such  cases  the 
tax  might  be  fixed  by  an  appraisement  and 
valuation  of  the  average  amount  of  the  prop- 
erty thus  habitually  used,  and  collected  by 
distraint  upon  any  portion  that  might  at 
any  time  be  found.  Marye  v.  Baltimore,  etc., 
R.  Co.,  (1888)    127  U.  S.  123. 


Atlantic,    etc.,    Tel.    Co.    v.    Philadelphia, 
(1903)  190  U.  S.  163. 

"  Although  the  transportation  of  the  subjects 
of  interstate  commerce,  or  the  receipts  re- 
ceived therefrom,  or  the  occupation  or  busi- 
ness of  carrying  it  on,  cannot  be  directly 
subjected  to  state  taxation,  yet  property  be- 
longing to  corporations  or  companies  engaged 
in  such  commerce  may  be ;  and  whatever  the 
particular  form  of  the  exaction,  if  it  is  es- 
sentially only  property  taxation,  it  will  not 
be  considered  as  falling  within  the  inhibition 
of  the  Constitution."  Adams  Express  Co.  r. 
Ohio  State  Auditor,  (1897)  165  U.  S.  220, 
affirming  Sanford  v.  Poe,  (C.  C.  A.  1896)  69 
Fed.  Rep.  646;  Western  Union  Tel.  Co.  v, 
Poe,  (1894)  64  Fed.  Rep.  9.  See  also  Adams 
Express  Co.  v.  Kentucky,  (1897)  166  U.  S. 
171;  Yost  V,  Lake  Erie  Transp.  Co.,  (C.  C. 
A.  1901)  112  Fed.  Rep.  747;  Western  Union 
Tel.  Co.  t?.  Norman,  (1896)  77  Fed.  Rep.  21; 
State  V,  New  York,  etc.,  R.  Co.,  (1891)  60 
Conn.  334. 

A  state  may  tax  personal  property  era- 
ployed  in  interstate  or  foreign  commerce,  alike 
other  personal  property  within  its  jurisdic- 
tion. Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, (1891)  141  U.  S.  23,  affirming 
(1884)    107  Pa.  St.  166. 

If  a  railroad  company  is  permitted  by  a 
state  other  than  that  by  which  it  was  char- 
tered to  bring  into  its  territory,  and  there 
habitually  to  use  and  employ  a  portion  of  its 
movable  personal  property,  and  the  railroad 


The  property  in  a  state  belonging  to  a 
foreign  corporation  engaged  in  foreign  or 
interstate  commerce  may  be  taxed  equally 
with  like  property  of  a  domestic  corporation 
engaged  in  that  business,  but  a  tax  or  other 
burden  imposed  on  the  property  of  either 
corporation  because  it  is  used  to  carry  on 
that  commerce,  or  upon  the  transportation  of 
persons  or  property,  or  for  the  navigation 
of  the  public  waters  over  which  the  trans- 
portation is  made,  is  invalid  and  void  as  an 
interference  with,  and  an  obstruction  of,  the 
power  of  Congress  in  the  regulation  of  such 
commerce.  Gloucester  Ferrv  Co.  v.  Penn- 
sylvania,  (1885)   114  U.  S.  2'll. 

This  clause  does  not  deprive  the  states  of 
a  power  to  levy  a  property  tax  upon  property 
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employed  in  iiiti'iaiate  commerce,  having  a 
situs  within  the  jurisdiction,  provided  no  ad- 
verse discrimination  is  made  in  the  imposi- 
tion of  the  tax  between  such  property  and 
other  property  of  a  similar  character.  People 
V.  Wemple,  (1893)  138  N.  Y.  10. 

yaloation  of  express  company's  property. 
•—A  state  board  of  equalization  may,  under 
the  provisions  of  state  statutes,  in  determin- 
ing the  valuation  to  be  placed  upon  the 
property  of  an  express  company,  take  into 
consideration  its  contracts  with  railway  lines, 
and  in  arriving  at  the  valuation  of  the  prop- 
erty of  the  express  company  within  the  state, 
take  into  consideration  the  gross  earnings  of 
the  express  company  under  and  by  virtue  of 
such  contracts,  and  such  method  of  taxation 
does  not  violate  this  clause.  The  taxing 
power  of  the  state  is  one  of  its  attributes  of 
sovereignty,  and  this  power  reaches  all  prop- 
erty within  the  state  which  is  not  by  law 
exempt  from  taxation,  and  may  be  exercised 
at  the  discretion  of  the  state;  and  although 
such  property  is  used  in  the  business  of  in- 
terstate commerce,  it  is  nevertheless  assessa- 
ble in  this  state  when  located  and  used 
therein.  State  v.  State  Board  of  Assess- 
ment, (1892)  3  S.  Dak.  339. 

Distinction  between  privilege  and  property 
tax.  —  No  state  can  interfere  with  interstate 
commerce  through  the  imposition  of  a  tax, 
by  whatever  name  it  is  called,  which  is  in 
effect  a  tax  for  the  privilege  of  transacting 
such  commerce.  But  such  restriction  upon 
the  power  of  a  state  to  interfere  with  inter- 
state commerce  does  not  in  the  least  degree 


abridge  the  right  of  a  state  to  tax  at  their 
full  value  all  the  instrumentalities  used  foir 
such  commerce.  Adams  Express  Co.  v.  Ohio 
State  Auditor,  (1897)    166  U.  S.  218. 

An  eqttal  and  uniform  property  tax  is  not 
a  regulation  of  commerce,  although  it  reaches 
and  affects  property  used  in  interstate  com- 
merce. Such  a  tax  is  not  similar  to  a  license 
or  occupation  tax.  They  are  conditions  of, 
or  restrictions  upon,  the  doing  of  the  busi- 
ness, while  the  former  is  simply  a  subjection 
of  the  property  employed  in  the  business  to 
the  common  burden  of  state  support.  Pull- 
man's Palace  Car  Co.  v,  Twombly,  (1887)  29 
Fed.  Rep.  662. 

Distinction  between  exemption  from  regn- 
lation  and  property  tax.  —  Exemption  of  in- 
terstate and  foreign  commerce  from  state 
regulation  does  not  prevent  the  state  from 
taxing  the  property  of  those  engaged  in  such 
commerce  located  within  the  state  as  the 
property  of  other  citizens  is  taxed,  nor  from 
regulating  matters  of  local  concern  which 
may  incidentally  affect  commerce,  such  as 
wharfage,  pilotli^ge,  and  the  like.  Leloup  o. 
Mobile,  (1888)  127  U.  S.  648,  reverting 
(1884)  76  Ala.  402. 

Powers  of  national  government  not  inter- 
fered with.  —  Each  state  may  tax  all  prop- 
erty, real  or  personal,  within  its  borders,  be- 
longing to  persons  or  corporations,  although 
employed  in  interstate  or  foreign  commerce, 
providing  the  rights  and  powers  of  a  national 
government  are  not  interfered  with.  Western 
Union  Tel.  Co.  r.  Taggart,  (1896)  163  U.  S. 
14,  affirming  (1894)-  141  Ind.  281. 


bb.  RoLLiNo  Stock.  —  A  state  has  rightful  power  to  levy  and  collect  a  tax 
upon  rolling  stock  and  other  movable  personal  property  used  and  found  within 
its  territorial  limits,  if  and  whenever  it  may  choose,  by  apt  legislation,  to  exert 
its  authority  over  the  subject.  If  a  railroad  company  is  permitted  by  a  state 
to  bring  into  its  territory  and  there  habitually  to  use  and  employ  a  portion  of  its 
movable  personal  property,  and  the  railroad  company  chooses  so  to  do,  it  would 
certainly  be  competent  and  legitimate  for  the  state  to  impose  upon  such  prop- 
erty thus  used  and  employed  its  fair  share  of  the  burdens  of  taxation  imposed 
upon  other  similar  property  used  in  the  like  way  by  its  own  citizens.  And 
such  a  tax  might  be  properly  assessed  and  collected  in  cases  where  the  specific 
and  individual  items  of  property  so  used  and  employed  were  not  continuously 
the  same,  but  were  constantly  changing,  according  to  the  exigencies  of  the 
business.  In  such  cases  the  tax  might  be  fixed  by  an  appraisement  and  valua- 
tion of  the  average  amount  of  the  property  thus  habitually  used,  and  collected 
by  distraint  upon  any  portion  that  might  at  any  time  be  found. 

property  thus  used  and  employed  its  fair 
share  of  the  burdens  of  taxation  imposed 
upon  similar  property  used  in  like  way  by  its 
own  citizens,  we  think  that  such  a  tax  may 

firoperly  be  assessed  and  collected,  in  cases 
ike  the  present,  where  the  specific  and  indi- 
vidual items  of  property  so  used  and  employed 
were  not  continuously  the  same,  but  were  con- 
stantly changing,  according  to  the  exigeneiee 
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Marye  v.  Baltimore,  etc.,  R.  Co.,  (1888) 
127  U.  S.  123.  See  also  Reinhart  v.  McDon- 
ald, <189(J)  76  Fed.  Rep.  403. 

"It  having  been  settled,  as  we  have  seen, 
that  where  a  corporation  of  one  state  brings 
into  another,  to  use  and  employ,  a  portion 
of  its  movable  personal  property,  it  is  legiti- 
mate  for  the  latter  to  impose   upon   such 
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of  the  business,  and  that  the  tax  may  be 
fixed  by  an  appraisement  and  valuation  of 
the  average  amount  of  the  property  thus 
habitually  used  and  employed.  Nor  would 
the  fact  that  such  cars  were  employed  as 
vehicles  of  transportation  in  the  interchange 
of  interstate  commerce  render  their  taxation 
invalid."  American  Refrigerator  Transit  Co. 
V.  Hall,  (1899)  174  U.  S.  70,  affirming 
(1897)  24  Colo.  291. 

A  state  statute  levying  a  tax  on  sleeping 
cars,  solely  as  a  property  tax,  with  rate  or 
assessment  and  levy  the  same  as  obtains  in 
respect  to  other  personal  property,  is  valid. 
The  fact  that  the  property  is  used  in  inter- 
state commerce  does  not  exempt  it  from  state 
taxation  at  any  other  place  than  the  domicile 
of  its  owner.  Personal  property  continuously 
used  in  a  state  acquires  a  situs  in  that  state 
for  purposes  of  taxation,  and  may,  at  the 
option  of  the  state,  be  subjected  to  an  equal 
property  tax,  and  that  notwithstanding  it 
be  used  exclusively  in  interstate  commerce. 
Pullman's  Palace  Car  Co.  v,  Twombly, 
(1887)  29  Fed.  Kep.  662. 

The  action  of  a  Colorado  board  of  equaliza- 
tion in  holding  a  railroad  company  liable  for 
the  taxes  assessed  upon  a  number  of  sleeping 
cars  which,  under  the  control  of  a  connecting 
line,  frequently  passed  into  an  adjoining  ter- 
ritory, is  not  inhibited  by  this  clause.  Den- 
ver, etc.,  R.  Co.  V.  Church,  (1891)  17  Colo.  2. 

Passing  into  and  through  the  state. — 
Taxation  by  the  state  of  Utah  of  refrigerator 


cars  owned  by  a  company  belonging  to  a 
corporation  of  Kentucky  doing  business  in 
Utah  and  running  the  cars  into  and  through 
that  state  is  not  a  burden  on  interstate  com* 
merce.  Union  Refrigerator  Transit  Co.  i;. 
Lynch,  (1900)  177  U.  S.  149,  affirming 
(1898)   18  Utah  378. 

Passing  through  the  state.  —  The  rolling 
stock  of  a  nonresident  railroad  corporation 
passing  through  a  state  for  purposes  of  inter- 
state commerce  is  not  liable  to  taxation  in 
the  state.  Bain  v.  Richmond,  etc.,  R.  Co., 
(1890)  105  N.  Car.  363. 

Used  on  leased  road.  —  A  "Sew  Jersey  stat- 
ute providing  that  where  a  railroad  of  the 
state  is  under  a  lease  to  a  foreign  corpora- 
tion, any  tangible  personal  property  of  such 
foreign  company,  if  used  and  kept  a  part  of 
the  time  in  the  state,  shall  be  assessed  such 
proportionate  part  of  its  value  as  the  time  it 
IS  used  or  kept  in  the  state  during  the  year 
preceding  the  first  day  of  January  designated 
in  the  Act,  applies  to  the  whole  year.  It.  ap- 
peared that  certain  engines  and  cars  were 
used  on  its  leased  lines  in  the  state  by  the 
Philadelphia  and  Reading  Railroad  Company 
in  the  course  of  interstate  commerce,  such 
company  having  in  use  the  full  legal  equip- 
ment of  such  leased  lines,  which  was  duly 
taxed  in  the  state.  The  tax  upon  such  prop- 
erty employed  in  interstate  commerce  was 
illegal.  Central  R.  Co.  17.  State  Board  of 
Assessors,  (1886)  49  N.  J.  L.  1. 


cc.  Vesseus  — A  vessel  owned  by  and  employed  in  the  service  of  a  resident 
of  a  particular  state  is  primarily  and  presumptively  taxable  under  the  authority 
of  that  state,  and  of  that  state  only.  Her  status  is  not  affected  by  what  has 
been  done  or  neglected  in  regard  to  her  registry  and  enrolment  under  Acts 
of  Congress. 


Morgan  v,  Parham,  (1872)  16  Wall.  (U. 
S.)  471.  See  also  Wiggins  Ferry  Co.  t?.  East 
St.  Louis,  (1882)  107  U.  S.  365;  St.  Louis 
t?.  Wiggins  Ferry  Co.,  (1870)  11  Wall.  (U. 
S.)  423;  Hays  v.  Pacific  Mail  Steamship  Co., 
(1854)  17  How.  (U.  S.)  696;  People  v. 
Niles,  (1868)  35  Cal.  282. 

"  Ships  or  vessels,  indeed,  engaged  in  in- 
terstate or  foreign  commerce  upon  the  high 
seas,  or  other  waters  which  are  a  common 
highway,  and  having  their  home  port,  at 
which  they  are  registered  under  the  laws  of 
the  United  States,  at  the  domicile  of  their 
owners  in  one  state,  are  not  subject  to  taxa- 
tion in  another  state  at  whose  ports  they 
incidentally  and  temporarily  touch  for  the 
purpose  of  delivering  or  receiving  passengers 


or  freight.  But  that  is  because  they  are  not» 
in  any  proper  sense,  abiding  within  its  limits, 
and  have  no  continuous  presence  or  actual 
situs  within  its  jurisdiction,  and,  therefore, 
can  be  taxed  only  at  their  legal  situs,  their 
home  port  and  the  domicile  of  their  owners." 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
(1891)  141  U.  S.  23,  affirming  (1884)  107 
Pa.  St.  156. 

Registered  water  craft  engaged  actually  in 
interstate  or  foreign  commerce  are  only  subject 
to  property  taxation  at  their  home  port,  which, 
under  the  Act  of  Congress,  is  that  port 
nearest  to  the  domicile  of  the  owner.  Yost 
V.  Lake  Erie  Transp.  Co.,  (C.  C.  A.  1901) 
112  Fed.  Rep.  748. 


Yesiels  Begiitered  or  Enrolled  Are  Hot  Exempt  from  the  ordinary  rules  respecting 
taxation  of  personal  property. 


Old  Dominion  Steamship  Co.  t?.  Virginia, 
(1905)  198  U.  S.  307.  See  also  Wheeling, 
etc.,  Transp.  Co.  v.  Wheeling,  (1878)  99  U.  S. 
286,  ajfirmvng  (1876)  9  W.  Va.  170;  Gunther 


V,  Baltimore,   (1880)  66  Md.  467;  Howell  v. 
State,   (1845)   3  Gill    (Md.)   14. 

Vessels   engaged   in   foreign   or   interstate 
commerce,   and   duly   enrolled    and    licensed 
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under  the  Acts  of  Congress,  may  be  taxed  property  in  the  state,  without  unfavorable 

by  state  authority  as  property;  provided,  the  discrimination  on  account  of  its  employment, 

tax  be  not  a  tonnage  duty,  is  levied  only  at  Moran  v.  New  Orleans,  (1884)   112  U.  S.  74. 
the  port  of  registry,  and  is  valued  as  other 

Vessel  Employed  Wholly  Within  a  State.  — Where  vessels,  though  engaged  in  inter^ 
state  commerce,  are  employed  in  such  commerce  wholly  within  the  limits 
of  a  state,  they  are  subject  to  taxation  in  that  state,  although  they  may  have  been 
registered  or  enrolled  at  a  port  outside  its  limits. 

Old  Dominion  Steamship  Co.  v,  Virginia,       although    registered    and    enrolled    by    the 
(1905)   198  U.  S.  309.  United  States,  and  also  licensed  as  coasting 

A  o+of«  ,«««  io«,*,.ii«  i^,r^  «  +0^  ^«  a*«««i        vessels  under  the  laws  of  the  United  States. 
A  state  may  lawfully  levy  a  tax  on  steam-       ^o^^  ^  ^^j,.,^  ^^^^^  ^     ^^869)  43  Ala.  681. 

boats  and  other  vessels  owned  by  citizens  of       g        j      g^^j        ^y^^^  ^^^^^^  g  ^1     234. 

the  state,  plying  exclusively  on  its  waters,  '  ^         ' 

Dredges,  although  employed  to  do  work  intended  to  aid  navigation  and  com- 
merce, are  not  instruments  of  interstate  or  foreign  commerce,  and  therefore 
are  subject  to  state  taxation  though  owned  by  a  corporation  organized  in 
another  state. 

McRae  v.  Bowers  Dredging  Co.,  (1898)  90  Fed.  Rep.  360. 

A  Tax  on  "  Money,  or  Capital,  Invested  in  Shipping,"  is  valid.  It  is  no  more  a  tax  OB 
commerce  or  a  regulation  of  commerce,  than  a  tax  on  stock  in  trade  or  money 
at  interest 


State  V,  Charleston,  (1851)  4  Rich.  L.  (S. 
Car.)   286. 

An  assessment  for  taxation  upon  the  capi- 
tal of  a  corporation  in  no  way  interferes  with 
the  power  of  Congress  to  regulate  commerce 
either  with  foreign  countries  or  between  the 
states,  though  the  whole  amount  of  capital 
was  invested  in  steamships  engaged  in  for- 
eign commerce  and  in  carrying  the  mails  un- 
der contract  with  the  United  States.    People 


17.  Tax,  etc.,  Com'rs,  (1866)  48  Barb.  (N.  Y.) 
157. 

An  Ohio  statute  declaring  that  all  stock  or 
capital  invested  in  steamboats  shall  be  sub- 
ject to  taxation,  and  that  all  stocks  or  inter- 
est in  steamboats  shall  be  valued  upon  the 
statement  of  the  owner  under  oath,  is  valid 
as  levying  a  tax  on  the  property  of  resident 
vessel  owners.  Perry  i?.  Torrence,  (1838)  8 
Ohio  522. 


(e)  Tax  on  Offioen  and  Crew  for  Hospital  Purposes.  —  A  statute  requiring  the  pay- 
ment of  a  sum  of  money  for  hospital  purposes  from  the  masters  of  vessels 
engaged  in  the  foreign  and  coasting  trade,  for  each  of  the  oMcers  and  crew  of 
such  vessels,  is  in  conflict  with  this  clause. 

People  V.  Brooks,  (1847)  4  Den.  (N.  Y.)  469. 

(d)  Gross  Beoeipts  —  aa.  From  Interstate  and  Forbion  Transportation  —  {aa)  In 
General.  —  A  state  statute  which,  as  interpreted  by  the  Supreme  Court  of  the 
state,  imposes  a  tax  upon  the  gross  receipts  of  a  transportation  company  for  the 
transportation  of  freight  from  points  without  to  points  within  the  state,  and 
from  points  within  to  points  without  that  state,  is  invalid  as  a  regulation  of 
commerce  among  the  states,  the  power  to  make  which  is  withheld  from  the 
states. 


Fargo  v.  Michigan,  (1887)  121  U.  S.  237, 
in  which  case  the  court  said :  "  The  proposi- 
tion that  states  can,  by  way  of  a  tax  upon 
business  transacted  within  their  limits,  or 
upon  the  franchises  of  corporations  which 
they  have  chartered,  reflate  such  business 
or  the  affairs  of  such  corporations,  has  often 
been  set  up  as  a  defense  to  the  allegation  that 


the  taxation  was  such  an  interference  with 
commerce  as  violated  the  constitutional  pro- 
vision now  under  consideration.  But  wnere 
the  business  so  taxed  is  commerce  itself,  and 
is  commerce  among  the  states  or  with  for- 
eign nations,  the  constitutional  provision 
cannot  thereby  be  evaded;  nor  can  the  states, 
by  granting  franchisee  to  corporationa  en- 
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gaged  in  the  businesB  of  the  transportation 
of  persons  or  merchandise  among  them, 
which  is  itself  interstate  commerce,  acquire 
the  right  to  regulate  that  commerce,  either  by 
taxation  or  in  any  other  way."  Reversing 
Fargo  V.  Auditor  Gen.,  (1885)  57  Mich.  698. 

A  state  statute  which  imposes  certain 
duties  upon  all  foreign  or  domestic  corpora- 
tions, and  requires  that  they  shall  make  re- 
turns of  their  gross  receipts  received  in  the 
state  of  Indiana,  but  there  is  to  be  included 
in  and  as  constituting  a  part  of  the  returns 
all  receipts,  whether  received  within  or  with- 
out the  state,  and  whether  the  goods  are 
transported  entirely  through  the  state  with- 
out being  landed,  or  whether  received  from 
other  states  and  delivered  within  the  state, 
or  received  in  the  state  and  delivered  in  other 
states,  is  an  interference  with  interstate  com- 
merce. Indiana  v.  American  Express  Co., 
(1876)  7  Biss.  (U.  S.)  227,  13  Fed.  Cas.  No. 
7,021. 

A  Dakota  territorial  statute  providing  for 
a  tax  or  the  payment  of  a  percentum  in  lieu 
thereof  upon  the  gross  earnings  of  a  railroad 
company  operated  within  the  territory,  re- 
ceived for  business  not  local,  that  is,  not 
originating  and  ending  wholly  within  the 
territory,  but  interstate,  is  unconstitutional 
and  void.  Northern  Pac.  R.  X>).  v,  Raymond, 
(1888)  5  Dak.  369. 

A  corporation  tax,  so  far  as  it  seeks  to  tax 
the  earnings  derived  from  interstate  com- 
merce, is  unconstitutional.  Vermont,  etc., 
R.  Co.  V.  Vermont  Cent.  R.  Co.,  (1890)  63 
Vt.  1. 

Contra*  —  A  Michigan  statute  requiring  a 
company,  association,  or  individual  conduct- 
ing an  express  business  to  pay  into  the  state 
treasury  a  specific  tax  of  one  per  cent,  on 
the  gross  amount  of  current  business  in  the 
state,  was  held  not  to  violate  this  clause. 
Walcott  r.  People,  (1868)   17  Mich.  76. 

An  Ohio  statute  taxing  the  gross  receipts 
of  a  foreign  telegraph  company  was  held  not 
to  be  an  interference  with  the  freedom  of 
commerce  among  the  states.  Western  Union 
Tel.  Co.  V,  Mayer,  (1876)  28  Ohio  St.  621. 

A  Pennsylvania  statute  taxing  the  gross 
receipts  of  a  railroad  corporation  incorpo- 
rated under  the  laws  of  the  state,  engaged  in 
the  business  of  transporting  passengers  and 
freight  out  of,  into,  through,  and  within  the 
atate,  was  held  to  be  valid.  Pullman's  Pal- 
ace Car  Co.  V,  Com.,  (1884)   107  Pa.  St.  156. 

A  Pennsylvania  statute  which  authorizes 
taxation  on  the  gross  receipts  for  the  trans- 
portation of  freight  and  passengers,  by  a 
domestic  corporation  owning  seagoing  vessels 
which  it  employs  in  the  coasting  trade  be- 
tween the  port  of  Philadelphia  and  the  ports 
of  cities  in  other  states  and  in  other  coun- 
tries, and  which  are  enrolled  and  registered 
under  the  navigation  laws  of  the  United 
States,  is  valid.  A  tax  on  gross  receipts  is 
in  the  nature  of  a  tax  on  the  franchise.  It 
18  solely  by  the  exercise  of  the  franchise 
granted  by  the  commonwealth  that  the  cor- 
poration obtains  the  money  on  which  this  tax 


is    imposed.    Philadelphia,    etc.,    Steamship 
Co.  V,  Com.,  (1883)   104  Pa.  St.  109. 

As  a  franchise  tax.  —  A  Ifew  York  statute 
provides  that  *^  every  corporation  formed  for 
♦  •  •  transportation  purposes  ♦  ♦  • 
and  doing  business  in  this  state  •  *  * 
shall  pay  to  the  state  treasurer  for  the  use  of 
the  state,  as  a  tax  upon  its  corporate  fran- 
chise or  business  in  this  state,  a  tax  at  the 
rate  of  five-tenths  of  one  percentum  upon  the 
gross  earnings  in  this  state  of  said  corpora- 
tion or  company  or  association,  for  tolls, 
transportation,  telegraph,  telephone,  or  ex- 
press business  transacted  in  this  state." 
This  is  not  a  tax  upon  the  property  of  a 
domestic  corporation,  but  rather  a  tax  upon 
the  franchise,  which  the  la^  measures  by  its 
gross  earnings  within  the  state,  and  the  legis- 
lature has,  by  virtue  of  its  jurisdiction  ovc* 
corporations  organized  under  its  laws,  author- 
ity to  impose  such  a  tax.  People  v.  Camp- 
bell, (1893)  74  Hun  (N.  Y.)  214. 

As  to  connecting  line  within  the  state. — 
A  South  Carolina  statute  imposing  a  tax  o^ 
the  gross  amount  of  the  receipts  of  express 
companies  is  to  be  understood  as  assessing 
the  tax  upon  the  gross  sum  received  within 
the  state  on  account  of  the  company  that  is 
doing  business  within  the  state,  excluding 
such  share  of  the  actual  collections  as  be- 
longs to  the  railroad  and  other  companies  by 
arrangement  with  which  the  transportation 
of  the  express  matter  is  effected,  and  such 
portion  as  is  received  for  the  use  of  foreign 
connecting  express  companies,  and  such  a 
statute  is  valid.  Southern  Express  Co.  v» 
Hood,   (1867)   15  Rich.  L.   (S.  Car.)   66. 

A  municipal  tax  upon  the  gross  receipts 
of  an  express  company  whose  business  con- 
sists in  receiving  packages  to  be  transported 
from  the  city  to  points  outside  of  the  state 
to  which  the  company's  line  does  not  extend, 
18  not  violative  of  this  clause.  American 
Union  Express  Co.  r.  St.  Joseph,  (1877)  66 
Mo.  681. 

As  a  condition  to  foreign  corporation  doing 
business  in  the  state.  —  An  Indiana  statute 
taxing  the  gross  receipts  of  a  sleeping-car 
company  incorporated  in  another  state,  as  a 
condition  of  its  being  permitted  to  do  busi- 
ness within  the  state,  is  void  as  a  regulation 
of  commerce.  Indiana  v.  Pullman  Palace 
Car  Co.,  (1883)  16  Fed.  Rep.  199,  wherein 
the  court  said:  "A  state  can  regulate  its 
internal  commerce  as  it  pleases,  but  no  state 
can  exclude  from  its  limits  corporations  of 
other  states,  as  carriers  of  passengers  from 
state  to  state,  nor  can  any  state  charge  cor- 
porations, whether  organized  by  its  own  laws 
or  the  laws  of  other  states,  for  the  privilege 
of  engaging  in  commerce  within  its  limits." 

The  stipulation  in  the  grant  to  a  railroad 
company  of  a  franchise  to  construct  a  rail- 
road, that  the  railroad  should,  at  the  end  of 
every  six  months,  pay  to  the  state  one-fifth 
of  the  whole  amount  which  might  be  received 
for  the  transportation  of  passengers,  is  not 
a  restriction  of  free  intercourse  and  trafiic 
between  the  states.  Such  a  stipulation  is 
very  different  from  the  imposition  of  a  tax  or 
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duty  upon  the  movements  or  operations  of 
commerce  between  the  states.  Such  an  im- 
position, whether  relating  to  persons  or 
goods,  the  states  cannot  make,  because  it 
would  be  a  regulation  of  commerce  between 
the  states  in  a  matter  in  which  uniformity 
is  essential  to  the  rights  of  all,  and,  there- 
fore, requiring  the  exclusive  legislation  of 
Congress.  Baltimore,  etc.,  R.  Co.  v.  Mary- 
land, (1874)  21  Wall.  (U.  S.)  469. 

Municipal  ordinance  under  yoid  statute. — 
A  statute  authorized  a  municipal  corporation 
to  levy  a  license  tax  **  on  every  express  com- 
pany, telegraph  company,  telephone  company, 
gas  company,  electric-light  company,  power 
company,  street-railroad  company,  and  rail- 
road company  doing  business  or  having  an 
office  in  said  city,"  under  the  terms  of  which 
statute  the  city  could  make  the  estimate  upon 


the  whole  business  of  the  company.  Such  a 
statute,  and  an  ordinance  requiring  a  rail- 
road company  doing  business  and  having  an 
office  in  the  city,  to  pay  a  privilege  tax  of 
one  per  cent,  of  the  gross  receipts  on  its 
business  in  the  city,  were  held  to  be  invalid, 
though  the  business  upon  which  this  was 
estimated  was  limited  by  the  city  council  to 
the  business  done  within  the  state  of  North 
Carolina.  The  validity  of  such  a  statute 
and  ordinance  does  not  depend  upon  what  the 
city  council  does  do,  but  upon  what  they  can 
do  under  the  authority  conferred  on  them. 
Southern  R.  Co.  v,  Asheville,  (1895)  69  Fed. 
Rep.  359. 

A  tax  on  the  rent  of  a  leased  railroad 
doing  an  interstate  business  is  invalid.  Ver- 
mont, etc.,  R.  Co.  v.  Vermont  Cent.  R.  Co., 
(1890)  63  Vt.  1. 


A  Stato  Cannot  ImpoM  npon  a  Steamihip  Company,  incorporated  under  its  laws,  a  tax 
upon  the  gross  receipts  of  such  company  derived  from  the  transportation  of 
persons  and  property  by  sea  between  different  states  and  to  and  from  foreign 
countries. 


Philadelphia,  etc.,  Steamship  Co.  v,  Penn- 
sylvania, (1887)  122  U.  S.  326.  This  case 
discussed  and  in  effect  overruled  the  case 
of  State  Tax  on  Railway  Gross  Receipts, 
(1872)  16  Wan.  (U.  S.)  284,  in  which  it 
was  held  that  a  state   statute  imposing  a 


tax  upon  the  gross  receipts  of  railroad  com- 
panies was  not  repugnant  to  this  clause, 
though  the  gross  receipts  were  made  up  in 
part  from  receipts  recived  from  transporta- 
tion of  merchandise  from  the  state  to  an- 
other state,  or  into  the  state  from  another. 


(66)  Oraduated  to  the  Proportion  of  Number  of  Milea.  —  A  state  statute  imposing 
a  license  tax  on  railroads,  based  upon  a  percentage  of  the  gross  transportation 
receipts,  is  not  a  regulation  of  commerce  interstate  and  foreign,  when,  as  applied 
to  a  railroad  lying  partly  within  and  partly  without  the  state,  the  amount  of 
the  tax  is  to  be  determined  as  follows:  the  gross  transportation  receipts  of  such 
railroad,  line,  or  system,  as  the  case  may  be,  over  its  whole  extent,  within  and 
without  the  state,  may  be  divided  by  the  total  number  of  miles  operated,  to 
obtain  the  average  gross  receipts  per  mile,  and  the  gross  receipts  in  that  state 
may  be  taken  to  be  the  average  gross  receipts  per  mile,  multiplied  by  the 
number  of  miles  operated  within  the  state. 


Maine  t?.  Grand  Trunk  R.  Co.,  (1891)  142 
U.  S.  227.  See  also  Wisconsin,  etc.,  R.  Co. 
V.  Powers,  (1903)   191  U.  S.  379. 

An  Indiana  statute  provides:  "Every 
joint-stock  association,  company,  or  corpora- 
tion, incorporated  under  the  laws  of  any 
other  state,  and  conveying  to,  from,  and 
through  this  state,  or  any  part  thereof,  pas- 
sengers and  travelers  in  palace  cars,  draw- 
ing-room cars,  sleeping  cars,  or  chair  cars, 
on  contract  with  any  railroad  company,  or 
the  managers,  lessee,  agent,  or  receiver 
thereof,  shall  be  held  and  deemed  to  be  a  sleep- 
ing-car company;  and  every  such  sleeping-car 
company  doing  business  in  this  state  shall 
annually,  between  the  first  day  of  April  and 
the  first  day  of  June,  report  to  the  auditor  of 
the  state,  under  the  oath  of  an  officer  or  agent 
of  such  corporation,  the  gross  amount  of  all 
their  receipts,  within  or  without  the  state, 
for  fares  earned  or  business  done  by  such 


company  within  this  state  for  the  year  then 
next  preceding  the  first  day  of  April  of  the 
current  year;  and  in  computing  such  gross 
receipts  the  same  shall  be  in  the  proportion 
that  the  distance  traversed  in  this  state  bears 
to  the  whole  distance  paid  for.  At  the  time 
of  making  such  report,  such  company  shall 
pay  into  the  treasury  of  the  state  the  sum 
of  $2  on  every  $100  of  such  receipts."  The 
statute  was  held  to  amount  to  a  restraint  or 
regulation  of  commerce  between  the  states. 
Indiana  v.  Pullman  Palace  Car  Co.,  (1883) 
16  Fed.  Rep.  197.  See  also  State  t?.  Wood- 
ruff Sleeping,  etc..  Coach  Co.,  (1887)  114 
Ind.  155. 

A  Maryland  statute  declaring  that  "a 
state  tax  of  one  pcrcentum  shall  be  and  is 
hereby  levied  annually  upon  the  gross  re- 
cpipts  of  all  railroad  companies  worked  by 
steam,  incorporated  by  or  under  the  author- 
ity of  this  state,  and  doing  business  therein; 
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•  •  •  if  any  such  railroad  company  has 
any  part  of  its  road  in  this  state,  and  a  part 
thereof  in  another  state  or  states,  such  com- 
pany shall  return  a  statement  of  its  gross 
receipts  over  its  whole  line  of  road,  together 
with  a  statement  of  the  whole  length  of  its 
line  in  this  state,  and  such  company  shall 


pay  to  the  state  at  the  said  rates  hereinbefore 
prescribed,  upon  such  proportion  of  its  gross 
earnings  as  the  lengtn  of  its  line  in  this 
state  bears  to  the  whole  length  of  its  line," 
was  held  to  provide  a  valid  method  of  meas- 
uring the  value  of  a  franchise  tax.  Cumber- 
land, etc.,  R.  Co.  V.  State,  (1901)  92  Md.  676. 


(oc)  When  Interstate  and  Intrcutate  Receipts  Can  Be  Separated.  —  A  single  tax 
assessed  under  a  state  statute  upon  the  receipts  of  a  telegraph  company  which 
were  derived  partly  from  interstate  commerce  and  partly  from  commerce 
within  the  state,  btlt  which  were  returned  and  assessed  in  gross  and  without 
separation  or  apportionment,  is  not  wholly  invalid,  but  is  invalid  only  in 
proportion  to  the  extent  that  such  receipts  were  derived  from  interstate 
commerce. 


Ratterman  v.  Western  Union  Tel.  Co., 
(1888)  127  U./S.  423. 

An  Alabama  statute  provided  that  a  tax 
should  be  levied  "  on  the  gross  amount  of  the 
receipts  by  any  and  every  telegraph,  tele- 
phone, electric  light,  and  express  company 
derived  from  the  business  done  by  it  in  this 
state,  at  the  rate  of  two  dollars  on  the  hun- 
dred dollars."  A  telegraph  company  in  mak- 
ing its  report  of  gross  receipts  to  the  state 
board  of  assessment  included  only  those  re- 
ceived from  business  transacted  wholly  within 
the  state;  the  board  was  not  willing  to  ac- 
cept this  report,  and  required  the  company  to 
make  a  report  of  its  receipts  from  all  mes- 
sages, whether  carried  wholly  within  or  par- 
tially without  the  state,  and  against  the 
remonstrance  of  the  company  decided  that 
this  sum  should  be  the  amount  on  which  the 


tax  of  two  per  cent,  should  be  paid.  The 
Supreme  Court  of  the  state  held  that  the 
statute  included  all  receipts  derived  from 
business  done  in  the  state  and  actually  re- 
ceived there,  though  the  messages  may  have 
been  delivered  at  or  may  have  been  received 
from  some  of&ce  out  of  the  jurisdiction  of  the 
state,  and  that  though  thus  construed,  the 
statute  was  not  an  unauthorized  interference 
with  interstate  commerce.  This  decision  was 
reversed  by  the  Supreme  Court  of  the  United 
States,  but  as  the  record  of  the  case  pre- 
sented the  means  by  which  the  receipts  aris- 
ing from  commerce  wholly  within  the  state, 
and  from  that  which  might  be  called  inter- 
state commerce,  could  be  separated,  the  case 
was  remanded.  Western  Union  Tel.  Co.  v. 
Alabama  State  Board  of  Assessment,  (1889) 
132  U.  S.  472,  reversing  (1886)  80  Ala.  273. 


(dd)  Tolls  Received  for  Use  of  Road,  —  A  statute  imposing  taxes  on  tolls  paid  by 
one  company  to  another  for  the  use  of  its  railroad,  where  the  company  paying 
tolls  is  engaged  in  the  transportation  of  merchandise  within  the  state  to  points 
beyond,  is  not  an  interference  with  interstate  commerce.  The  objection  that 
the  imposition  of  such  a  tax  might  lead  to  increasing  the  tolls  in  the  effort  to 
throw  the  burden  of  the.  tax  on  the  carrying  company,  is  merely  conjectural 
and  too  remote  and  indirect  to  be  an  interference  with  interstate  commerce. 

New  York,   etc.,   R.   Co.  v.  Pennsylvania,  direct,  and  not  the  mere  incidental  effect  of 

(1895)158  U.  S.  431,  wherein  the  court  said  the   requirement   of   the   usual    proportional 

that  to  render  a  state  tax  invalid  the  inter-  contribution  to  public  maintenance.     Affirm' 

ference  with  the  commercial  power  must  be  ing  (1891)  145  Pa.  St.  38. 

bb.  From  Internal  Transportation.  —  A  state  statute  which  imposes  a  tax 
on  the  receipts  of  an  express  company  for  business  done  within  the  state,  busi- 
ness begun  and  ended  within  the  state,  is  evidently  intended  to  exclude  the 
idea  that  the  tax  is  to  be  imposed  upon  the  interstate  business  of  the  company. 


Pacific  Express  Co.  v.  Seibert,  (1892)  142 
U.  S.  360,  affirming  (1890)  44  Fed.  Rep.  310. 
See  also  State  v.  State  Board  of  Assessment, 
(1892)  3  S.  Dak.  338. 

Between  points  in  the  same  state  through 
adjoining   atate.  —  A  state  may   tax  trans- 


portation within  the  state  when  in  its  course 
it  passes  through  another  state  than  that  of 
its  origin  and  destination,  where  there  is  no 
breaking  of  bulk  or  transfer  of  passengers  in 
the  other  state.  Lehigh  Valley  R.  Co.  V, 
Pennsylvania,   (1892)    146  U.  S.  201. 
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oc.  Acxx>BDiNa  TO  Unit  Rule  —  {aa)  Railroad  Companies.  —  Where  an  assessiiig 
board  is  charged  with  the  duty  of  valuing  a  certain  number  of  miles  of  railroad 
within  a  state,  forming  part  of  a  line  of  road  running  into  another  state,  and 
assesses  those  miles  of  road  at  their  actual  cash  value  determined  on  a  mileage 
basis,  it  does  not  place  a  burden  upon  interstate  commerce,  beyond  the  power  of 
the  state,  simply  beciiuse  the  value  of  that  railroad  as  a  whole  is  created  partly, 
and  perhaps  largely,  hy  the  interstate  business  which  it  is  doing. 

Cleveland,  etc.,  R.  Co.  v.  Backus,  (1894) 
154  U.  S.  443.  See  also  State  Railroad  Tax 
Cases,  (1875)  92  U.  S.  575;  Delaware  Rail- 
road Tax,  (1873)   18  Wall.   (U.  S.)  206. 


The  valuation  of  the  entire  property  of  a 
railroad  company,  a  large  part  of  which  is 
situated  in  states  other  than  that  in  which 
the  valuation  is  made  and  then  prorated,  on 
a  mileage  basis  for  the  purposes  of  taxation, 
is  not  a  violation  of  this  clause.  St.  Louis, 
etc.,  R.  Co.  V.  Davis,  (1904)  132  Fed.  Rep. 
632. 


"Evidence  that  there  were  peculiar  mat- 
ters which  gave  to  portions  of  the  road  out- 
side of  Indiana  an  enormous  value  as  com- 
pared with  the  general  line  of  the  road,  does 
not  prove  that  the  board  did  not  take  those 
peculiar  matters  into  coni^deration.  On  the 
contrary,  the  reasonable  presumption  ia  that 
if  its  attention  was  called  by  the  company  to 
those  facts  it  did  take  them  into  considera- 
tion in  connection  with  the  information  de- 
rived from  the  total  amount  of  stock  and  in- 
debtedness of  the  company."  Pittsburgh,  etc, 
R.  Co.  V.  Backus,   (1894)   154  U.  S.  435. 


(bb)  Eacpresa  Companies.  —  The  valuation  of  property  by  express  companies  for 
purposes  of  state  taxation  is  not  limited  to  horses,  wagons,  and  furniture.  The 
unit  rule  obtains  in  the  case  of  such  companies  as  in  that  of  railroad,  telegraph, 
and  sleeping-car  companies.  The  unit  is  a  unit  of  use  and  management;  and 
the  horses,  wagons,  safes,  pouches,  and  furniture,  the  contracts  for  transporta- 
tion facilities,  and  the  capital  necessary  to  carry  on  the  business,  whether  repre- 
sented in  tangible  or  intangible  property  in  the  state,  possessed  a  value  in 
combination,  and  from  use  in  connection  with  the  property  and  capital  else- 
where, which  can  rightfully  be  recognized  in  the  assessment  for  taxation. 


Adams  Express  Co.  v.  Ohio  State  Auditor, 
(1897)  165  U.  S.  221,  in  which  case  the 
court  said:  "As  to  railroad,  telegraph,  and 
sleeping-car  companies  engaged  in  interstate 
commerce,  it  has  often  been  held  by  this 
court  that  their  property,  in  the  several 
states  through  which  their  lines  or  business 
extended,  might  be  valued  as  a  unit  for  the 
purposes  of  taxation,  taking  into  considera- 
tion the  uses  to  which  it  was  put  and  all  the 
elements  making  up  aggregate  value,  and  that 
a  proportion  of  the  whole  fairly  and  properly 
ascertained  might  be  taxed  by  the  particular 
state,  without  violating  any  federal  restric- 
tion."    Affirming  Sanfotd  v.  Poe,   (C.  C.  A. 


1896)  69  Fed.  Rep.  546;  Western  Union  Tel. 
Co.  V.  Poe,  (1894)  64  Fed.  Rep.  9.  See  also 
Adams  Express  Co.  v.  Kentucky,  (1897)  166 
U.  S.  171. 

A  statute  which  taxes  the  intangible  prop- 
erty of  express  companies,  the  scheme  of 
which  is  the  same  in  both  domestic  and  for- 
eign corporations  and  companies,  but  if  the 
lines  of  any  such  corporation  or  company  ex- 
tend beyond  the  limits  of  the  state,  the  taxa- 
tion is  in  the  proportion  which  the  mileage  in 
the  state  bears  to  the  total  mileage  of  the 
company,  is  not  repugnant  to  this  clause. 
Coulter  V.  Weir,  (C.  C.  A.  1904)  127  Fed. 
Rep.  907. 


(cc)  Sleeping-car  Companies.  —  A  state  statute  taxing  the  capital  stock  of  a  car 
company  engaged  in  interstate  business,  by  taking  as  a  basis  of  assessment  such 
proportion  of  the  capital  stock  of  the  company  as  the  number  of  miles  over 
which  it  runs  cars  within  the  state  lx?ars  to  the  whole  number  of  miles  in  that 
and  other  states  over  which  its  cars  are  run,  is  constitutional. 

Pullman's  Palace  Car  Co.  v.  Pennsylvania,  of  Assessors  v.  Pullman's  Palace  Car  Co.,  (C- 

(1891)    141   U.  S.  26,  affirming    (1884)    107  C.  A.  1894)  60  Fed.  Rep.  37,  a/prmtn^  (1893) 

Pa.  St.  166.     See  also  Pullman's  Palace  Car  56  Fed.  Rep.  206. 
Co.  V.  Hayward,  (1891)   141  U.  S.  36;  Board 

(dd)  Oil  Transportation  Company.  —  A  New  Jersey  statute  imposing  a  tax  upon 

a  corporation  organized  under  a  Pennsylvama  statute,  and  engaged  in  the 
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business  of  transporting  oil  and  petroleum  from  a  point  in  Pennsylvania  to  a 
point  in  New  Jersey,  the  tax  levied  being  designated  by  the  statute  as  "  an 
annual  tax  for  the  use  of  the  state,  by  way  of  a  license  for  its  corporate  fran- 
chise," and  consisting  of  eight-tenths  of  one  per  centum  of  "  the  gross  amount 
of  its  receipts  from  the  transportation  of  oil  and  petroleum  through  its  pipes, 
or  in  and  by  its  tanks  and  cars  in  this  state,"  during  the  year  preceding  the 
levy,  the  said  gross  amount  being  such  proportion  of  its  gross  receipts  for  trans- 
portation of  oil  and  petroleum  over  its  whole  line  as  the  length  of  its  line  in 
this  state  bears  to  the  length  of  its  whole  line,  is  not  an  unconstitutional 
interference  with  interstate  commerce. 

Tide  Water  Pipe  Co.  r.  State  Board  of  Assessors,  (1895)  67  N.  J.  L.  519. 

(ee)  TWegrqp^  C<m,panies.  —  A  statute  regarding  telegraph  companies,  which, 
as  construed  and  applied  by  the  Supreme  Court  of  the  state,  takes  as  the  basis 
of  valuation  of  the  company's  property  within  the  state  the  proportion  of  the 
value  of  its  whole  capital  stock  which  the  length  of  its  lines  within  the  state 
bears  to  the  whole  length  of  all  its  lines,  and  makes  it  the  duty  of  the  state 
board  of  tax  commissioners  to  make  such  deduction,  on  acpount  of  a  greater 
proportional  value  of  the  company's  property  outside  the  state,  or  for  any  other 
reason,  as  to  assess  its  property  within  the  state  at  its  true  cash  value  only,  is* 
constitutional. 


Western  Union  Tel.  Co.  i?.  Taggart,  (1896) 
163  U.  S.  27,  wherein  the  court  said:  "A 
statute  of  a  state  requiring  a  telegraph  com- 
pany to  pay  a  tax  upon  its  property  within 
the  state,  valued  at  such  a  proportion  of  the 
whole  value  of  its  capital  stock  as  the  length 
of  its  lines  within  the  state  bears  to  the 
length  of  all  its  lines  everywhere,  deducting  a 
sum  equal  to  the  value  of  its  real  estate  and 
machinery  subject  to  local  taxation  within 
the  state,  is  constitutional  and  valid,  not- 
withstanding that  nothing  is  in  terms  di- 
r^ted  to  be  deducted  from  the  valuation, 
either  for  the  value  of  its  franchises  from 
the  United  States,  or  for  the  value  of  its  real 
estate  and  machinery  situated  and  taxed  in 
other  states;  unless  there  is  something  more 
showing  than  the  system  of  taxation  adopted 
IP  oppressive  and  unconstitutional."  Affirming 
(1894)  141  Ind.  281.  See  alao  Western 
Union  Tel.  Co.  t?.  Henderson,  (1895)  68  Fed. 
Rep.  588;  Atty.-Gen.  r.  Western  Union  Tel. 
Co.,  (1887)   33  Fed.  Rep.  129. 

The  valuation  for  purposes  of  state  taxa- 
tion of  the  property  of  a  telegraph  company 
154  not  confined  to  the  wires,  poles,  and  instru- 
ments; or  of  a  railroad  company  to  the  road- 
bed, ties,  rails,  and  spikes;  or  of  a  sleeping- 
car  company  to  the  cars;  but  includes  the 
proportionate  part  of  the  value  resulting 
from  the  combination  of  the  means  by  which 
the  business  is  carried  on,  a  value  existing 
to  an  appreciable  extent  throughout  the  en- 
tire domain  of  operation.  "  And  it  has  been 
decided  that  a  proper  mode  of  ascertaining 
the  assessable  value  of  so  much  of  the  whole 
property  as  is  situated  in  a  particular  state 
IB,  in  the  case  of  railroads,  to  take  that  part 


of  the  value  of  the  entire  road  which  is 
measured  by  the  proportion  of  its  length 
therein  to  the  length  of  the  whole,  Pittsburgh, 
etc.,  R.  Co.  V.  Backus,  (1894)  154  U.  S.  421 ; 
or  taking  as  the  basis  of  assessment  such 
proportion  of  the  capital  stock  of  a  sleeping- 
car  company  as  the  number  of  miles  of  rail- 
road over  whicn  its  cars  are  run  in  a 
particular  state  bears  to  the  whole  number 
of  miles  traversed  by  them  in  that  and  other 
states,  Pullman's  Palace  Car  Co.  i'.  P^nsyl- 
vania,  (1891)  141  U.  S.  18;  or  such  a  pro- 
portion of  the  whole  value  of  the  capital 
stock  of  a  telegraph  company  as  the  whole 
length  of  its  lines  within  a  state  bears  to  the 
length  of  all  its  lines  everywhere,  deducting 
a  sum  equal  to  the  value  of  its  real  estate 
and  machinery  subject  to  local  taxation 
within  the  state.  Western  Union  Tel.  Co.  r. 
Taggart,  (1896)  163  U.  S.  1."  Adams  Ex- 
press Co.  V.  Ohio  State  Auditor,  (181)7)  1()5 
U.  S.  221,  affirming  Sanford  r.  Poe,  (C.  C.  A. 
1895)  69  Fed.  Rep.  546;  W^estern  Union  Tel. 
Co.  V,  Poe,  (1894)  64  Fed.  Rep.  9.  See  also 
Adams  Express  Co.  v.  Kentucky,  (1897)  166 
U.  S.  171. 

A  state  tax  on  the  capital  stock  of  a  tele- 
graph company,  whether  incorporated  in 
that  state  or  elsewhere,  owning  a  line  of 
telegraph  in  that  state,  on  sueh  proportion 
only  of  the  whole  value  of  its  capital  stock 
as  the  legnth  of  its  line  in  that  state  bears 
to  the  whole  length  of  its  lines  everywhere, 
is  valid.  Massaehiisetts  v.  Western  Union 
Tel.  Co.,  (1891)   141  U.  S.  44. 

A  state  tax  which,  though  nominally  upon 
the  shares  of  the  capital  stock  of  the  com- 
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pAny,  18  in  effect  a  tax  upon  that  organiza- 
tion on  account  of  proper^  owned  and  used 
by  it  in  the  state  of  Massachusetts,  and  the 
proportion  of  the  length  of  its  lines  in  that 
state  to  their  entire  length  throughout  the 
whole  country  is  made  the  basis  for  ascer- 
taining the  value  of  that  property,  is  not 
forbidden  by  this  clause.  Western  Union 
Tel.  Co.  V,  Atty.-Gen.,  (1888)   125  U.  S.  552. 

A  priyilege  tax  on  a  telegraph  company, 
imposed  by  a  state  statute,  which  is  in  lieu 
of  all  other  taxes,  state,  county,  and  munici- 
pal, and  its  amount  is  graduated  according 
to  the  amount  and  value  of  the  property 
measured  by  miles,  and  which  is  less  than 
that  which  would  be  produced  if  its  prop- 
erty had  been  subjected  to  a  single  ad  valorem 
tax,  is  within  the  rule  where  ad  valorem 
taxes  are  compounded  or  commuted  for  a 
just  equivalent,  determined  by  reference  to 
the  amount  and  value  of  the  property,  and 
becomes  substantially  a  mere  tax  on  prop- 
erty and  not  one  imposed  on  the  privilege  of 


doing  interstate  business.  Postal  Tel.  Cable 
Co.  V.  Adams,  (1895)  155  U.  S.  697,  affirm- 
ing (1893)  71  Miss.  555. 

Effect  of  Act  of  Congress  giving  naa  of 
public  domain.  —  A  tax  upon  a  telegraph 
company,  though  nominally  upon  the  shares 
of  the  capital  stock  of  the  company,  but  in 
effect  a  tax  upon  that  organization  on  ac- 
count of  property  owned  and  used  by  it  in 
the  state,  and  the  proportion  of  the  length 
of  its  lines  in  that  state  to  their  entire  length 
throughout  the  whole  country  is  made  a  basis 
for  ascertaining  the  value  of  that  property,  is 
not  forbidden  by  the  acceptance  on  the  part 
of  the  telegraph  company  of  the  rights  con- 
ferred by  sec.  5263  of  the  Revised  Statutes  or 
by  the  commerce  clause  of  the  Constitution. 
Western  Union  Tel.  Co.  v.  Atty.-Gen.,  (1888) 
125  U.  S.  552.  See  also  Western  Union  Tel. 
(Jo.  V,  Norman,  (1896)  77  Fed.  Rep.  13; 
Massachusetts  v.  Western  Union  Tel.  Co., 
(1891)   141  U.  S.  44. 


(t)  Priviloge  TazM  —  aa.  Railroad  Companies.  —  Privilege  taxes  on  railroads, 
which  are  imposed  solely  and  alone  upon  business  or  commerce  done  wholly 
within  the  state,  lay  no  burden  upon  interstate  business. 

on  such  business  shall  take  out  and  pay  for  a 
license  for  the  carrying  on  of  such  business, 
and  no  license  under  this  ordinance  shall  be 
issued  for  less  than  $100/'  is  not  void  as  a 
regulation  of  commerce.  When  authorized 
by  its  charter,  a  municipal  corporation  may 
require  a  privilege  tax  on  corporations,  pro- 
vided the  tax  is  confined  to  business  done 
entirely  within  the  state.  Anniston  r.  South- 
ern R.  Co.,  (1896)  112  Ala.  563. 

A  municipal  ordinance  levying  a  tax  upon 
occupation  and  business  within  the  limits  of 
a  city,  and  imposing  "  the  sum  of  $50  on  each 
railroad  corporation  or  company  carrying  or 
transporting  freight  and  passengers  to  and 
from  any  point  or  place  within  the  limits  of 
this  city,  and  to  and  from  any  point  or  place 
within  the  limits  of  this  city  and  any 
point  or  place  within  the  limits  of  this  state, 
and  having  a  depot  or  place  of  business 
within  the  limits  of  this  city  for  receiving 
and  discharging  such  passengers  and  receiv- 
ing and  delivering  such  freight;  the  inter- 
state traf&c,  commerce,  or  business  of  such 
companies  or  corporations  is  herel^  excepted 
and  exempted  from  the  levy  of  such  tax/'  is 
valid.  York  v,  Chicago,  etc.,  R.  Co.,  (1898) 
56  Neb.  577,  citing  as  authority.  Postal  Tel. 
Cable  Co.  v.  Charleston,  ( 1894)  153  U.  S.  692. 


Knoxville,  etc.,  R.  Co.  v.  Harris,  (1897) 
99  Tenn.  704. 

A  municipal  ordinance  imposing  license 
taxes,  the  clause  as  to  railroads  being, 
''Railroads,  each  company  having  an  office 
in,  or  running  cars  through  or  into  this  city 
for  the  business  of  transporting  freight  or 
passengers  from  Alabama  Uity  to  other  points 
in  this  state  and  from  other  points  in  the 
state  to  Alabama  City,  $50,"  by  its  terms 
invades  no  provision  of  interstate  commerce 
regulations.  Nashville,  etc.,  R.  Co.  v.  Ala- 
bama City,  (1901)  134  Ala.  419.  See  also 
Alabama  6.  S.  R.  Co.  v,  Bessemer,  (1806) 
113  Ala.  668. 

A  municipal  ordinance  providing  "  that 
every  person,  firm,  or  corporation  engaged  in 
the  city  of  Anniston  in  the  business  of  oper- 
ating a  railroad  or  railroads,  for  the  trans- 
portation of  freights  and  passengers,  one  or 
both,  to  and  from  the  city  of  Anniston,  to 
and  from  other  points  within  the  state  of 
AlaJiMima,  and  keeping  an  office  or  place  of 
business  in  the  city  of  Anniston,  shall  pay  an 
annual  license  tax  of  $100  for  each  mam  line 
of  railroad  used  in  connection  with  such  busi- 
ness, running  into  or  through  the  city  of 
Anniston,  and  before  engaging  in  or  carrying 


On  Branch   Boad   Forming  Part  of  Transoontinental  Line.  —  A  municipal  ordinance 

imposing  a  license  tax  on  a  railroad  carrying  the  mails  and  interstate  traffic  is 
void  when  the  line  on  which  the  tax  is  imposed  is  a  branch  road  forming  a  part 
of  a  transcontinental  line  of  railroad. 


San  Bernardino  9.  Southern  Pac.  R.  Co., 
(1895)  107  Cal.  528,  on  which  point  the 
court  saidx  "There  is  no  attempt  by  the 
ordinance  here  under  dincussion  to  levy  this 
tax  upon  the  local  business  of  the  defendant. 


even  if  the  power  to  take  such  oooTao  ex- 
isted ;  but  by  its  terms  it  includes  both  loenl 
and  interstate  business.  The  ordinance  cor- 
ers  its  entire  business  as  common  carrienp 
regardless  of  its  nature,  and,  therefore,  of 
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neceeeity  operates  as  a  burden  upon  inter-  of  California.  It  is,  therefore,  engaged  in 
state  commerce,  if  its  business  is  of  that  interstate  commerce,  and,  being  so  engaged, 
character.  As  a  condition  attached  to  the  no  statute  or  municipal  law  can  burden  or 
conduct  of  its  business  in  the  city  of  San  handicap  its  business,  for  the  regulation 
Bernardino  it  is  required  by  this  ordinance  thereof  rests  solely  in  the  hands  of  Con- 
to  pay  a  tax  to  the  city.  In  that  city  its  gress." 
business  is  not  confined  within  the  state  lines 

A  State  Tax  for  the  Use  of  LooomotlTet,  Paiienger  Cars,  Freight  Cars,  and  Trtieks,  used  for 
the  purpose  of  transporting  persons  and  property  in  and  by  a  continuous  course 
of  transportation  through,  from,  and  into  the  state,  is  a  tax  upon  the  ordinary 
and  lawful  means  of  transportation,  and  is  practically  a  tax  upon  the  thing 
transported,  and  therefore  invalid. 

Minot  V.  Philadelphia,  etc.,  R.  Co.,   (1870)       affirmed,  Delaware  Railroad  Tax,   (1873)    18 
2  Abb.   (U.  S.)   323,  17  Fed.  Cas.  No.  9,646,       Wall.  (U.  S.)  206. 
this    point    not    appealed    from,    and    case 

On  Cab  Benrice.  —  The  Pennsylvania  railroad  established  a  cab  stand  on  its 
own  premises  at  the  Twenty-third  street  ferry  in  New  York  city,  and  main- 
tained a  service  of  cabs  and  coaches  under  special  licenses  from  the  city  of 
New  York,  whereby  they  could  stand  on  those  premises  only.  The  sole  busi- 
ness done  by  those  cabs  and  coaches  was  to  bring  the  company's  passengers  to 
and  from  its  ferry  from  Twenty-third  street  to  Jersey  City.  The  charges 
for  this  service  were  separate  from  those  of  the  company  for  further  trans- 
portation, and  no  part  of  its  receipts  from  the  cab  service  was  received  as 
compensation  for  any  service  outside  the  state  of  New  York.  As  a  separate 
business,  this  cab  service  had  not  been  profitable  to  the  company,  but  had  been 
operated  at  a  loss.  It  was  held  that  the  cab  service  was  an  independent  local 
service,  preliminary  or  subsequent  to  any  interstate  transportation,  and  that  a 
state  franchise  tax  imposed  upon  the  company  for  carrying  on  that  service 
is  valid. 

New  York  v.  Knight,  (1904)   192  U.  S.  21,  affirming  (1902)   171  N.  Y.  364. 

bb.  Express  Companies.  —  A  state  statute  imposing  a  license  tax  on  express 
companies  doing  business  within  the  state,  which,  as  construed  by  the  Supreme 
Court  of  the  state,  does  not  apply  to  or  affect  in  any  manner  the  business  of 
an  express  company  which  is  interstate  in  its  character,  but  applies  to  and 
affects  only  its  business  which  is  done  within  the  state,  and  so  long  as  the 
express  company  confines  its  operations  to  express  business  that  consists  of 
interstate  or  foreign  commerce  it  is  wholly  exempt  from  the  statute,  does  not 
in  any  manner  violate  the  Constitution. 

Osborne  v.  Florida,   (1807)   164  U.  S.  654,  An  express  company  engaged  in  the  trans- 

wherein  the  court  said :     "  It  has  never  been  portation  of  goods  in  and  out  of  a  state  is 

held,  however,  that  when  the  biisinpsa  of  the  engaged  in  interstate  commerce,  and  no  terri- 

company  which  is  wholly  within  the  state,  tory  or  state  can  impose  upon  it  any  condi- 

is  but  a  mere  incident  to  its  interstate  busi-  tions,  by  way  of  license  or  otherwise,  to  en- 

ness.  such    fact   would   furnish   any  obstacle  gage  in  this  commerce  by  passing  through  its 

to  the  valid  taxation  by  the  state  of  the  busi-  limits.     The   right   to   engage    in    interstate 

ness  of  the  company  which  is  entirely  local.  commerce  is  not  a  right  to  do  a  local  busi- 

So  long  as  the  regulation  as  to  the  license  or  ness  within  the  territory,  and  therefore  an 

taxation  docs  not  refer  to  and  is  not  imposed  express  company  has  no  right  to  do  an  ex- 

upon  the  business  of  the  company  which  is  press  business  within  a  state   if  it  has  not 

interstate,  there  is  no  interference  with  that  complied  with  the  state  laws :  but  if  it  has  an 

commerce  by  the  state  statute."     Affirming  existence  and  is  authorized  generally  to  do 

(1894)    33  Fla.  162.  an  express  business,  it  may  do  it  so  far  aa 
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interstate  commerce  is  oonoernedy  without  ref- 
erence to  these  laws.  Wells  17.  Northern  Pac. 
R.  Co.,  (1884)  23  Fed.  Rep.  476. 

Necessity  for  diacrimination  between  inter- 
state and  internal  buaineas.  —  A  state,  and 
municipal  corporations  within  a  state,  act- 
ing under  state  authority  can  impose  a 
license  upon  all  business  conducted  by  com- 
mon carriers  within  a  state.  But  in  the  im- 
position of  such  tax  the  interstate  business 
roust  be  discriminated  from  the  intrastate 
business,  or  it  must  be  made  capable  of  such 
discrimination,  ^  that  it  may  clearly  ap- 
pear that  the  intrastate  business  alone  is 
taxed.  A  municipal  ordinance  providing 
that  "  on  every  express  company  having  an 
office  in  the  city  of  Alexandria,  Va.,  and 
receiving  goods,  wares,  and  merchandise,  and 
forwarding  them  to  points  within  the  state 
of  Virginia,  or  receiving  goods,  wares,  or 
merchandise  within  the  state  of  Virginia 
and  delivering  them  in  the  city  of  Alexan- 
dria, there  shall  be  levied  and  collected  a 
license  tax  of  $150,"  does  not  make  a  dis- 
crimination between  the  interstate  and  intra- 
state business  and  is  therefore  void.  The 
sentence  "or  receiving  goods,  wares,  and 
merchandise  within  the  state  of  Virginia  and 
delivering  them  in  the  city  of  Alexandria" 
includes  goods  received  from  any  quarter 
within  or  without  the  state.  Webster  v. 
Bell,  (C.  C.  A.  1895)  68  Fed.  Rep.  183. 

Terminus  only  in  the  state.  —  A  Tewn^see 
statute  imposed  a  privilege  tax  for  doing 
business  as  an  express  company  in  that  state. 
In  this  case  the  railroad  company  charged 
with  the  tax  for  carrying  on  an  express  busi- 
ness had  its  terminus  only  in  the  state, 
crossing  the  river  at  the  terminus  by  transfer 
boat,  using  the  streets  of  Memphis  by  special 
license,  and  every  parcel  of  freight  was  car- 
ried or  brought  between  the  different  states 
and  none  of  its  business  was  done  solely 
within  the  state.  It  was  held  that  the  com-* 
pany  was  liable  for  the  tax,  upon  the  prin- 
ciple that  so  long  as  it  is  not  a  direct  tax  on 
the  property  carried  in  the  commerce  be- 
tween the  states,  imposed  either  on  the  goods 
or  indirectly  collected  from  them,  and  is 
only  a  tax  on  the  franchises  granted  to  the 
carrier  in  consideration  of  the  grant,  or, 
what  is  the  same  thing,  a  tax  or  tribute 
demanded  for  the  privilege  of  doing  the  busi- 
ness, the  prohibition  of  the  Constitution 
does  not  apply;  and  that  if,  under  the  dis- 
guise of  taxing  a  franchise  or  privilege,  the 
3tate  should  undertake,  by  excessive  taxa- 
tion, to  obstruct  or  prohibit  the  business  of 
interstate  commerce,  the  constitutional  pro- 
vision would  protect  against  it.  Memphis, 
etc.,  R.  Co.  r.  Nolan,  (1882)  14  Fed.  Rep. 
532. 

A  Kentucky  statute  providing  "that  all 
express  companies  doing  business  in  this 
state  shall  be  required  to  pay  a  license  tax 
of  $500  per  annum  where  the  distance  over 
which  the  line  of  such  companies  operate  or 
extend  in  this  state  is  less  than  100  miles, 
and  the  annual  sum  of  $1,000  where  the  dis- 
tance is  more  than  100  miles;  and  neither 
the  company  nor  agent  of  any  company  which 


has  paid  the  license  tax  required  to  be  paid 
by  this  section  shall  be  required  to  pay  any 
other  license  or  tax  to  any  county,  city,  or 
municipality  in  this  state:  Provided,  such 
company  shall  pay  ad  valorem  taxes  for 
county  and  municipal  purposes  upon  all 
horses,  wagons,  furniture,  real  estate,  and 
other  property  at  the  same  rate  of  taxation 
as  is  collected  upon  other  property  in  this 
commonwealth,"  was  held  to  be  invalid. 
Com.  V.  Smith,  (1891)  92  Ky.  41. 

A  Misaissippi  statute  imposing  an  annual 
tax  of  $3,000  upon  express  companies  doing 
business  in  the  state,  for  the  privilege  of 
doing  such  business,  and  imposing  severe  and 
heavy  penalties  against  any  express  com- 
panies for  dcfing  business  in  the  state  without 
first  paying  said  tax,  is  in  part,  if  not 
mainly,  for  the  privilege  of  doing  the  express 
business  in  relation  to  interstate  transporta- 
tion, and  so  far  as  it  relates  to  that  portion 
of  the  business  of  an  express  company,  is 
unconstitutional  and  void.  U.  S.  Express 
Co.  V.  Hemmingway,  (1889)  39  Fed.  Rep.  61. 

A  Montana  statute  providing  that  every 
corporation  which  engages  as  a  common 
carrier  in  conveying  express  matter  from 
one  place  to  another  for  hire  must  pro- 
cure a  license,  attempts  to  impose  the 
license  upon  the  entire  business  of  a 
company  when  a  portion  of  that  business 
is  interstate  in  its  character;  the  statute 
was  held  to  be  in  contravention  of  the 
Federal  Constitution,  and  therefore  void. 
State  V.  Northern  Pac.  Express  Co.,  (1903) 
27  Mont.  419,  wherein  the  court  said: 
"  While  there  are  some  exceptions  to  be 
found  in  the  decided  cases^  we  believe  the 
very  great  weight  of  authority  fairly  estab- 
lishes this  as  a  general  rule  for  the  inter- 
pretation of  license  statutes,  as  applicable 
to  cases  of  the  character  of  this  one  now 
under  consideration,  viz. :  *  Where  a  car- 
rier is  engaged  in  both  interstate  and  intra- 
state business,  in  the  imposition  of  a  tax 
upon  such  carrier  ,the  interstate  business 
must  be  discriminated  from  the  intrastate 
business,  or  it  must  be  made  capable  of  such 
discrimination,  so  that  it  may  clearly  ap- 
pear that  the  intrastate  business  alone  is 
taxed.  Whenever  the  subjects  of  taxation 
can  be  separated  so  that  that  which  arises 
from  interstate  commerce  can  be  distin- 
guished from  that  which  arises  from  com- 
merce wholly  within  the  state,  the  distinc- 
tion will  be  acted  upon  by  the  courts,  and 
the  state  permitted  to  collect  a  tax  arising 
upon  commerce  solely  within  its  own  terri- 
tory.* If,  however,  the  terms  ef  the  statute 
are  general,  and  the  license  fee  a  unit  charged 
against  the  business  of  the  carrier  as  such  — 
as  strictly  an  occupation  tax  —  and  no  at- 
tempt is  made  by  the  language  of  the  stat- 
ute to  discriminate  between  the  local  and 
interstate  business,  but  the  license  is  required 
as  a  condition  precedent  to  the  carrier's 
commencing  or  conducting  business,  then  the 
imposition  of  a  tax  will  be  deemed  an  inter- 
ference with  and  an  attempt  to  regulate 
interstate  commerce,  and  for  that  reason 
void.  (17  Am.  and  Eng.  Encyc.  of  Law  [2d 
ed.]   110)." 


544 


Volume  VUL 


Art,  L,  NO.  i. 


CONSTITUTIONS 


Commeree. 


A  Tenaesaee  sUtnte  provides  that  express 
companies  shall  pay  a  tax  "in  lieu  of  all 
other  taxes  except  ad  valorem  tax^  if  the 
lines  are  less  than  100  miles  long,  for  one  or 
more  packages  taken  up  at  one  point  in  this 
state  and  transported  to  another  point  in 
this  state,  per  annum  $1,000.  If  tne  lines 
are  more  than  100  miles  long,  for  one  or 
more  packages  taken  up  at  one  point  in  this 
state  and  transported  to  another  point  in 
this  state,  per  annum  $3,000."  Although  the 
tax  purports  on  its  face  to  be  for  carrying  on 
the  express  business  within  the  state,  the 
length  of  the  line  used  is  the  measure  of  the 
tax,  and  the  burden  of  the  tax  falls  upon  the 
interstate  business,  and  is  void.  U.  S.  Ex- 
press Go.  17.  Allen,  (1889)  39  Fed.  Rep.  712, 
reversed  in  Shelton  v.  Piatt,  (1891)  139  U.  S. 
591,  for  that,  while  an  unconstitutional  tax 
may  confer  no  right,  impose  no  duty,  and 
support  no  obligation,  the  trespass  resulting 
from  proceedings  to  collect  such  void  tax 
cannot  be  restrained  by  injunction  where 
irreparable  injury  or  other  ground  for  equi- 
table interposition  is  not  shown  to  exist. 

Case  of  Osborne  v.  Mobile  overmled.  —  A 
municipal  ordinance  requiring  that  every 
express  company  or  railroad  company  doing 
business  in  that  city,  and  having  a  business 
extending  beyond  the  limits  of  the  state, 
should  pay  an  annual  license  of  $500,  which 
should  be  deemed  a  first-grade  license;  that 
every  express  or  railroad  company  doing 
business  within  the  limits  of  the  state  should 


take  out  a  license  called  a  second-grade  li- 
cense, and  pay  therefor  $100;  and  that  every 
such  company  doing  business  within  the  city 
should  take  out  a  third-grade  license,  pay- 
ing therefor  $50,  was  held  not  to  be  invalid 
in  requiring  payment  for  the  license  to  trans- 
act in  that  city  a  business  extending  beyond 
the  limits  of  the  state.  Osborne  v.  Mobile, 
(1872)  16  Wall.  (U.  S.)  479,  affirming 
(1870)  44  Ala.  493.  See  also  Southern  Ex- 
press   Co.  v.  Mobile,    (1873)    49    Ala.   404. 

In  Leloup  t?.  Mobile,  (1888)  127  U.  S.  647, 
reversing  (1884)  76  Ala.  402,  the  court  said: 
"The  state  court  relies  upon  the  case  of 
Osborne  v.  Mobile,  (1872)  16  Wall.  (U.  S.) 
479,  which  brought  up  for  consideration  an 
ordinance  of  the  city,  requiring  every  express 
company  or  railroad  company  doing  business 
in  that  city,  and  having  a  business  extend- 
ing beyond  the  limits  of  the  state,  to  pay  an 
annual  license  of  $500;  if  the  business  was 
confined  within  the  limits  of  the  state,  the 
license  fee  was  only  $100;  if  confined  within 
the  city,  it  was  $50;  subject  in  each  case  to 
a  penalty  for  neglect  or  refusal  to  pay  the 
charge.  This  court  held  that  the  ordinance 
was  not  unconstitutional.  This  was  in  De- 
cember term,  1872.  In  view  of  the  course  of 
decisions  which  have  been  made  since  that 
time,  it  is  verv  certain  that  such  an  ordi- 
nance  would  now  be  regarded  as  repugnant 
to  the  power  conferred  upon  Congress  to 
regulate  commerce  among  the  several  states." 


oc.  SuEEPiNGhCAR  COMPANIES.  —  A  State  statute  imposing  a  privilege  on  the 
running  of  sleeping  cars  over  railroads,  which  in  terms  applies  strictly  to  busi- 
ness done  in  the  transportation  of  passengers  taken  up  at  one  point  in  the  state 
and  transported  wholly  within  the  state  to  another  point  therein,  is  not  an 
interference  with  interstate  commerce.  Such  a  tax  cannot  be  held  to  be  a 
thinly  disguised  attempt  to  tax  the  privilege  of  interstate  traffic,  because  the 
tax  is  assessed  upon  traffic  which  bears  such  small  proportion  to  the  entire 
business  of  the  company  within  the  state,  when  under  the  state  law  the  carrier 
is  not  obliged  to  afford  its  privileges  to  those  making  application  therefor. 

Allen  t\  Pullman's  Palace  Gar  Co.,  (1903) 
191  U.  S.  181. 

So  far  as  the  federal  authority  is  con- 
cerned, a  state  has  the  right  to  impose  a 
grivilege  tax  on  sleeping  cars  engaged  in 
usiness  wholly  within  its  state.  Gibson 
County  V,  Pullman  Southern  Car  Co.,  (1890) 
42  Fed.  Rep.  573. 

A  Mississippi  statute  provides:  **  Sec.  3317. 
A  tax  on  privileges  is  levied  as  follows,  to 
wit:  •  •  •  Sec.  3387.  Sleeping-car  com- 
panies: On  each  sleeping  and  palace-car  com- 
pany carrying  passengers  from  one  point  to 
another  within  the  state,  $100,  and  twenty- 
five  cents  per  mile  for  each  mile  of  railroad 
track  over  which  the  company  runs  its  cars." 
The  state  constitution  declares  sleeping-car 
companies  to  be  common  carriers  and  subject 
to  liability  as  such.    If  the  constitution  should 
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be  read  as  imposing  an  obligation  to  take 
local  passengers  the  tax  would  be  idvalld. 
For  then  it  would  seem  to  be  true  that  the 
state  constitution  and  the  statute  combined 
would*  impose  a  burden  on  commerce  between 
the  states  analogous  to  that  which  was  held 
bad  in  Crutcher  v.  Kentucky,  (1891)  141  U. 
S.  47.  On  the  other  hand,  if  the  Pullman 
Company,  whether  called  a  common  carrier 
or  not,  had  the  right  to  choose  between  what' 
points  it  would  carry,  and  therefore  to  give 
up  the  carriage  of  passengers  from  one  point 
to  another  within  the  state,  the  case  is  gov- 
erned by  Osborne  v,  Florida,  (1897)  164  U. 
S.  650.  As  the  state  Supreme  Court  says 
that  the  ar^j^ment  against  the  tax  drawn 
from  the  interpretation  that  the  state  consti- 
tution imposes  an  obligation  to  take  local 
passengers  is  fallacious,  the  tax  must  be  held 
to  be  valid.  Pullman  Co.  r.  Adams,  (1903) 
189  U.  S.  420,  affirming  (1901)  78  Miss.  814. 

Volume  VIU. 


CMUntTM. 


CONSTITUTION. 


Art.  X.,  Me.  t. 


For  interstate  transportAtion,  void.  —  A 
state  statute  imposing  a  privilege  tax  on 
sleeping  cars  used  for  the  transportation  of 
passengers  in  their  transit  into,  through,  or 
out  of  the  state,  is  a  burden  on  interstate 
commerce  and  invalid.  Such  a  vehicle  of 
transit,  so  far  as  it  is  engaged  in  interstate 
commerce,  is  not  taxable  by  a  state  when  the 
sleeping-car  company  has  no  domicil  in  the 
>tate,  and  is  not  subject  to  its  jurisdiction 
for  purposes  of  taxation.  Pickard  v,  Pull- 
man Southern  Gar  Co.,  (1886)  117  U.  S.  46, 
overruling  Pullman  Southern  Car  Co.  v, 
Gaines,  (1877)  3  Tenn.  Ch.  587.  See  also 
Tennessee  v,  Pullman  Southern  Car  Co., 
(1886)  117  U.  S.  51,  affirming  (1884)  22 
Fed.  Rep.  276. 


Void  statute  not  limited  by  action  of  ttate 
comptroller.  —  Privilege  taxes,  imposed  by  a 
state  statute  on  the  running  of  sleeping  cara 
over  the  railroads  in  the  state  which  in  terms 
applies  to  cars  running  through  the  state  a* 
well  as  those  whose  operation  is  wholly  intra- 
state, are  void  as  an  attempt  by  the  state  to 
impose  a  burden  upon  interstate  commerce. 
In  the  absence  of  a  decision  of  the  state 
Supreme  Court  limiting  the  Act  in  its  opera- 
tion to  intrastate  traffic,  its  imconstitution- 
ality  is  not  avoided  by  the  action  of  the 
comptroller  seeking  to  restrain  the  operation 
of  the  law  by  imposing  the  tax  for  certain 
years  upon  cars  running  between  points  in 
the  state  during  those  years.  Allen  v.  Pull- 
man's Palace  Car  Co.,  (1903)  191  U.  8.  179. 


dd,  Tblbqraph  and  Telephone  Companjcbs  —  (aa)  In  Oeneral.  —  A  state  or  munici- 
pal corporation  may  impose  a  license  tax  on  a  telegraph  company  on  acconnt 
of  business  done  wholly  within  the  state. 


Postal  Tel.  Cable  Co.  r.  Charleston,  (1894) 
163  U.  S.  694,  affirming  (1893)  56  Fed.  Rep. 
419,  and  holding  that  a  municipal  ordinance, 
passed  under  powers  conferred  by  a  state 
statute,  imposing  a  license  upon  a  telegraph 
company  exercising  its  functions  under  an 
Act  of  Congress,  on  business  done  ''exclu- 
sively within  the  city  of  Charleston,  and  not 
including  any  business  done  to  or  from  points 
without  the  state,  and  not  including  any  busi- 
ness done  for  the  government  of  the  United 
States,  its  officers  or  agents,"  is  not  an  inter- 
ference with  interstate  commerce,  but  is  an 
exercise  of  the  police  powers  granted  to  the 
city  by  the  state. 

Where  a  telegraph  company  is  engaged  in 
both  interstate  and  intrastate  business,  a 
municipal  ordinance  requiring  an  occupation 
tax  on  that  portion  of  such  business  which 
is  carried  on  wholly  within  the  state  is  not 
repugnant  to  this  clause,  since  it  in  no  way 
interferes  with  or  regulates  interstate  com- 
merce. Western  Union  Tel.  Co.  f .  Fremont, 
(1894)  39  Neb.  692,  affirmed  (1896)  43 
Neb.  499. 

A  municipal  ordinance  providing  that 
'*any  person,  firm,  or  corporation  who  shall 
engage  in  the  business  of  sending  telegrams 
from  the  city  of  Norfolk  to  a  point  within 
the  state  of  Virginia,  or  receiving  telegrams 
in  the  city  of  Norfolk  from  a  point  in  the 
state  of  Virginia,  excepting,  however,'  tele- 


grams sent  to  or  received  by  the  government 
of  the  United  States  or  this  state,  or  their 
agents  or  officers,  shall  pay  a  license  tax  of 
$260,  and  in  addition  $1  per  pole  on  each 

Sole,  and  $1  on  every  hundred  feet  of  oon- 
uits,  on  the  streets  or  alleys  of  the  city  of 
Norfolk  owned  or  used  by  the  said  person, 
firm,  or  corporation,"  is  valid,  as  by  its 
terms  a  telegraph  company  is  left  free  to 
transact  interstate  business  without  taxation 
or  restraint.  Postal  Tel.  Cable  Co.  v.  Nor- 
folk, (1903)  101  Va.  126. 

A  city  may  impose  a  license  fee  on  every 
telegraph  company  or  agency  doing  busineaa 
in  the  city,  for  business  done  exclusively  in 
the  city,  not  including  business  done  to  and 
from  points  without  the  state,  or  buainesa 
done  for  the  government,  its  officers  or  agents. 
Postal  Tel.  Co.  v.  Richmond,  (1901)  99  Va. 
107. 

A  municipal  ordinance  providing  for  the 
levy  and  collection  of  an  annual  license  tax 
for  general  revenue,  upon  foreign  telephone 
companies  doing  business  in  the  state,  is 
valid  when  nothing  in  the  language  of  the 
ordinance  indicated  a  municipal  intention  to 
tax  interstate  commerce  business.  A  state 
has  power  to  impose  a  license  tax  upon  a 
local  telephone  system.  Johnstown  v.  Centrml 
Dist.,  etc.,  Tel.  Co.,  (1905)  23  Pa.  Super.  Ot 
381. 


(bb)  As  Condition  of  Doing  Business  in  the  State.  —  A  state,  as  a  condition  of 
doing  business  within  its  jurisdiction,  cannot  exact  a  license  tax  from  a  tele- 
graph company,  a  large  part  of  whose  business  is  the  transmission  of  messages 
from  one  state  to  another,  and  between  the  United  States  and  foreign  countries, 
and  which  is  invested  with  the  powers  and  privileges  conferred  by  the  Act  of 
Congress  of  July  24,  1866,  and  other  Acts  incorporated  under  Title  LXV.  of 
the  Revised  Statutes. 

Leloup  V.  Mobile,  ( 1888)  127  U.  S.  645,  elusion  that  no  state  has  the  right  to  la j  a 
wherein  the  court  said  that  a  just  construe-  tax  on  interstate  commerce  in  any  form, 
tion  of  the  Constitution  leads  to  the  con-      whether  by  way  of  duties  laid  on  the  trana- 
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portation  of  the  subjects  of  that  commerce,  occupation  or  business  is  a  burden  on  that 

or  on  the  receipts  derived  from  that  trans-  commerce,  and  amounts  to  a  regulation  of 

portation,  or  on  the  occupation  or  business  of  it,  which  belongs  solely  to  Congress.    Revert- 

carrying  it  on,  and  the  reason  is  that  such  ing  (1884)  76  Ala.  402. 

(cc)  On  Telephone  Instruments,  —  A  Statute  which  provides  that  every  person, 
corporation,  or  association  doing  business  in  the  state  as  a  telephone  company 
must  pay  a  license,  in  each  county  where  such  business  is  transacted,  of  seventy- 
five  cents  per  year  for  each  instrument  in  use,  is  valid,  as  it  is  to  be  presumed 
that  in  enacting  the  statute  and  in  using  therein  the  terms  '^  doing  business  in 
this  state,"  the  legislature  did  so  in  view  of  the  constitutional  provision  con- 
ferring upon  Congress  the  sole  power  to  regulate  interstate  commerce,  and  it 
will  not  be  implied  that  it  intended  to  go  beyond  its  lawful  powers  in  the 
absence  of  express  statutory  terms  directly  contravening  those  provisions. 

State  V.  Rocky  Mountain   Bell  Telephone       a  municipal  license  of  five  dollars  per  an- 
Co.,   (1903)   27  Mont.  395.     See  also  Ogden       num  for  each  instrument. 
City  V,  Crossman,  (1898)  1:7  Utah  66,  as  to 

(dd)  As  Limited  by  Value  of  Property.  —  The  property  in  a  state  belonging  to  a 
corporation,  whether  foreign  or  domestic,  engaged  in  foreign  or  interstate 
commerce,  may  be  taxed,  or  a  tax  may  be  imposed  on  the  corporation  on  account 
of  its  property  within  a  state,  and  may  take  the  form  of  a  tax  for  the  privilege 
of  exercising  its  franchises  within  the  state,  if  the  ascertainment  of  the  amount 
is  made  dependent  in  fact  on  the  value  of  its  property  situated  within  the  state 
—  the  exaction,  therefore,  not  being  susceptible  of  exceeding  the  sum  which 
might  be  leviable  directly  thereon  —  and  if  payment  be  not  made  a  condition 
precedent  to  the  right  to  carry  on  the  business,  but  its  enforcement  left  to  the 
ordinary  means  devised  for  the  collection  of  taxes. 


Postal  Tel.  Cable  Co.  v,  Adams,  (1895) 
155  U.  S.  696,  affirming  (1893)  71  Miss.  555. 

A  license  may  be  levied  upon  an  asency 
of  interstate  commerce,  as  for  example,  a 
telegraph  company,  provided  always  the  li- 
cense tax  be  not  in  excess  of  that  to  which 
the  property  of  the  telegraph  company  within 
the  jurisdiction  of  the  city  would  be  subject 
under  the  ordinary  modes  of  taxation.  Postal 
Tel.  Co.  V,  Richmond,  (1901)  99  Va.  108,  in 
which  case  the  court  said :  "  This  clearly 
appears  in  the  case  of  the  Postal  Tel.  Cable 
Co.  V.  Adams,  (1895)  155  U.  S.  688,  where 
the  chief  justice,  speaking  for  the  Supreme 
Court,  says:  'It  is  settled  that  where,  by 
way  of  duties  laid  on  the  transportation  of 
the  subjects  of  interstate  commerce,  or  on  the 
receipts  derived  therefrom,  or  on  the  occupa- 
tion or  business  of  carrying  it  on,  a  tax  is 
levied  by  a  state  on  interstate  commerce, 
such  taxation  amounts  to  a  regulation  of 
such    commerce,    and    cannot    be    sustained. 


But  propertv  in  a  state  belonging  to  a  cor- 
poration, whether  foreign  or  domestic,  en- 
gaged in  foreign  or  interstate  commerce, 
may  be  taxed,  or  a  tax  imposed  on  the  corpo- 
ration on  account  of  its  property  within  a 
state,  and  may  take  the  form  of  a  tax  for 
the  privilege  of  exercising  its  franchises 
within  the  state,  if  the  ascertainment  of  the 
amount  is  made  dependent  in  fact  on  the 
value  of  its  property  situated  within  the 
state  (the  exaction,  therefore,  not  being  sus- 
ceptible of  exceeding  the  sum  which  might  be 
leviable  directly  thereon),  and  if  payment  be 
not  made  a  condition  precedent  to  the  right 
to  carry  on  the  business,  but  its  enforcement 
left  to  the  ordinary  means  devised  for  the 
collection  of  taxes.  The  corporation  is  thus 
made  to  bear  its  proper  proportion  of  the 
burdens  of  the  government  under  whose  pro- 
tection it  conducts  its  operations,  while  in- 
terstate commerce  is  not  in  itself  subjected 
to  restraint  or  impediment.' " 


(ee)  On  Telegraph  Messages, —  A  state  tax  on  telegraph  messages  sent  by  private 
parties  from  one  place  to  another  exclusively  within  its  own  jurisdiction  is  not 
repugnant  to  the  Constitution. 


Western  Union  Tel.  Co.  v.  Texas,  (1881) 
105  U.  S.  466,  saying  that  whether  a  state 
law  can  be  used  to  enforce  the  collection  of 
such  a  tax  is  a  question  entirely  within  the 


jurisdiction  of  the  courts  of  the  state.  See 
also  infra,  iff)  Effect  of  Act  of  Congress  of 
July  24f  ^866, 
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A  specific  tax  imposed  by  a  state  on  each     and  void.    Western  Union  Tel.  Co.  v,  Texas, 
message  sent  out  of  the  state  by  a  telegraph      (1881)   105  U.  S.  465. 
company  is  a  burden  on  interstate  commerce 

(//)  Effect  of  Act  of  Congress  of  July  5^,  1866.  —  The  acceptance  by  a  telegraph 
company  of  the  provisions  of  the  Act  of  Congress  of  July  24,  1866,  authorizing 
telegraph  companies  to  maintain  and  operate  lines  over  the  public  domain  and 
along  any  military  or  post  roads  of  the  United  States,  and  securing  to  the 
government  the  use  of  the  same  for  postal,  military,  and  other  purposes,  does 
not  exempt  the  company  from  the  payment  of  a  state  or  municipal  license  tax 
for  the  privilege  of  doing  business  wholly  within  the  state. 


Postal  Tel.  Cable  Co.  v.  Charleston,  (1894) 
153  U.  S.  694.  See  also  Postal  Tel.  Co.  v. 
Richmond,  (1901)  99  Va.  102;  Western 
Union  Tel.  Co.  v.  Richmond,  (1875)  26 
Gratt.   (Va.)   1. 

A  municipal  ordinance  requires  "  each  and 
every  person  or  company  engaging  in  the 
business  of  sending  and  receiving  telegraph 
messages  to  and  from  points  within  the  state 
of  Alabama  and  keeping  an  office  or  place  of 
business  in  the  city  of  Eufaula  to  pay  a 
license  tax,"  etc.  The  Act  of  (Congress  does 
not  give  to  a  foreign  corporation  the  right  in 
violation  of  state  laws  to  engage  in  other 
matters  and  business  wholly  independent  of 
and  disconnected  from  governmental  admin- 
istration or  interstate  commerce.  Moore  17. 
Eufaula,  (1893)  97  Ala.  671. 

A  municipal  ordinance  granting  to  a  tele- 
graph company  the  right  to  use  the  streets 
and  alleys  of  the  city  for  the  purpose  of 
erecting  its  poles  and  stringing  its  wires, 
and  providing  in  the  ordinance  that  the  com- 
pany should  pay  the  city  a  tax  of  $100  per 
annum,  was  held  to  be  valid.  This  was  not 
the  case  of  a  license  tax  imposed  on  a  tele- 
graph company  already  in  the  use  of  the 
streets  and  alleys  of  the  city,  but  the  defend- 
ant entered  the  city  and  got  the  use  of  the 
streets  and  alleys  by  virtue  of  the  ordinance, 
and  it  took  its  rights  subject  to  the  charge 
which  the  state  made  for  the  grant.  Postal 
Tel.  Cable  Co.  v.  Newport,  (Ky.  1903)  76  S. 
W.  Rep.  159,  holding  that  the  Congress  of 
the  United  States  has  no  power  to  take  pri- 
vate property  for  public  purposes  without 
compensation,  and  it  can  no  more  take  the 
property  of  a  state  or  one  of  its  municipali- 
ties than  the  property  of  an  individual;  and 
that  the  Acts  of  Congress  authorizing  tele- 


graph companies  to  construct  and  operate 
lines  over  and  along  the  military  and  post 
roads  of  the  United  States,  and  all  public 
roads  and  highways,  and  all  letter-carrier 
roads,  conferred  on  the  telegraph  company 
no  right  to  use  the  streets  and  alleys  which 
belong  to  the  municipality.  Such  Acte  of 
Congress  are  only  permissive  so  far  as  the 
roads  of  the  federal  government  go. 

A  municipal  ordinance  may  impose  a  rea- 
sonable occupation  tax  upon  telegraph  com- 
panies doing  business  withm  the  village,  which 
have  complied  with  Acts  of  Congress  relating 
to  telegraph  companies.  Such  a  tax  should 
be  so  restricted  as  not  to  include  any  inter- 
state business  or  business  of  the  government 
of  the  United  States  transacted  by  such  com- 
panies. Western  Union  Tel.  Co.  v,  Wake- 
field, (Neb.  1903)  95  N.  W.  Rep.  659. 

On  telegraph  messages.  —  Telegraph  com- 
panies which  have  accepted  the  provision  of 
the  Act  of  Congress  of  July  24,  1866,  sees. 
5263  to  6268,  R.  S.,  are  not  liable  to  be  taxed 
by  the  authorities  of  a  state  for  any  mes- 
sages, or  receipts  arising  from  messages, 
from  points  within  the  state  to  points  with- 
out, or  from  points  without  the  state  to 
points  within,  but  such  taxes  may  be  levied 
upon  all  messages  carried  and  delivered 
exclusively  within  the  state.  The  founda- 
tion of  this  principle  is  that  the  messages  of 
the  former  class  are  elements  of  commerce 
between  the  states  and  not  subject  to  legis- 
lative control  of  the  states,  while  the  latter 
class  are  elements  of  internal  commerce 
solely  within  the  limits  and  jurisdiction  of 
the  state,  and  therefore  subject  to  its  taxing 
power.  Western  Union  Tel.  Co.  v.  Alabama 
State  Board  of  Assessment,  ( 1889)  132  U.  S. 
473,  reversing  (1885)   80  Ala.  273. 


ee.  Steamship  Companies  ^{aa)  For  Privilege  of  Navigating,  —  A  municipal  ordi- 
nance exacting  a  license  from  a  person  for  the  privilege  of  navigating  a  navigable 
stream  within  the  state  by  tugboats  owned  and  controlled  by  him,  which  tugs 
were  enrolled  and  licensed  in  the  coasting  trade  of  the  United  States  under  the 
provisions  of  an  Act  of  Congress  prescribing  the  conditions  of  such  license  and 
enrolment,  is  invalid  when  the  license  fee  is  a  tax  for  the  use  of  navigable 
waters  and  not  a  charge  by  way  of  compensation  for  any  specific  improvement. 

Harman  v.  Chicaf^o,  (1893)   147  U.  S.  404,  rolled   and   licensed   under   the   laws  t)f  the 

reversing  (1892)   140  111.  374.  United  States  to  be  emploj^ed  in  the  coasting 

A  municipal  ordinance  imposing  a  license  trade,   and  declaring  that   if  he   refuses  or 

tax  on  the  owner  of  steam  vessels  duly  en-  neglects  to  pay  the  license  tax  imposed  upon 

548  Volume  VIII. 


Art.  t,  MO.  ft« 


CONSTITUTION. 


CommorO* 


him  for  using  his  boats  in  this  way,  he  shall 
not  be  permitted  to  act  under  and  avail  him- 
self of  the  license  granted  by  the  United 
States,  is  void.  Moran  v.  New  Orleans, 
(1884)    112  U.  S.  70. 

A  municipal  ordinance  imposing  a  license 
tax  upon  "  every  member  of  a  firm  or  com- 
pany, every  agency,  person,  or  corporation 
owning  or  running  towboats  to  and  from 
the  Gulf  of  Mexico,"  is  not  a  regulation  of 
commerce.  New  Orleans  v.  Eclipse  Tow-Boat 
Co.,  (1881)  33  La.  Ann.  647. 

A  municipal  ordinance  providing  that  "  it 
shall  not  be  lawful  for  any  job  towboat  to 
engage  or  continue  in  the  business  of  towing 
boats  or  other  water  craft  into  the  harbor  of 
this  city,  or  from  one  place  to  another  within 


said  harbor,  nor  shall  it  be  lawful  for  any 
boat  or  barge  to  engage  or  continue  in  the 
business  of  transporting  railroad  cars  within 
the  harbor  of  this  city,  without  a  license  for 
such  purpose  from  said  city  continuing  in 
force,"  is  invalid.  St.  Louis  v.  Consolidated 
Coal  Co.,  (1900)   158  Mo.  344. 

A  Louisiana  statute  imposing  a  license  tax 
upon  every  person'  who  shall  engage  in  the 
business  or  avocation  of  operating  one  or 
more  towboats,  to  be  graduated  according  to 
the  gross  annual  receipts  of  the  business,  is 
void  under  this  clause,  as  applied  to  a  person 
operating  his  boat  under  a  license  or  permit 
from  the  United  States,  when  his  towboats 
were  engaged  in  traversing  navigable  rivers 
and  operated  between  different  states.  Frere 
17.  Von  Schoeler,  (1895)  47  La.  Ann.  324. 


(W>)  On  Ferries  —  A  license  fee  imposed  upon  the  keepers  of  ferries  living 
within  the  state  is  not  a  regulation  of  commerce  between  the  states.  The 
levying  of  a  tax  upon  vessels  or  other  water  craft,  or  the  exaction  of  a  license 
fee  by  the  state  within  which  the  property  subject  to  the  exaction  has  its  situs, 
is  not  a  regulation  of  commerce  within  the  meaning  of  the  Constitution. 


Wiggins  Ferry  Co.  v.  East  St.  Louis,  (1882) 
107  U.  S.  373,  wherein  the  court  said:  "  The 
exaction  of  a  license  fee  is  an  ordinary  exer- 
cise of  the  police  power  by  municipal  corpo- 
rations. When,  therefore,  a  state  expressly 
grants  to  an  incorporated  city,  as  in  this  case, 
the  power  'to  license,  tax,  and  regulate  fer- 


ries,' the  latter  may  impose  a  license  tax  on 
the  keepers  of  ferries,  although  their  boats 
ply  between  landings  lying  in  two  different 
states,  and  the  Act  by  which  this  exaction  is 
authorized  will  not  be  held  to  be  a  regulation 
of  commerce."    Affirming  (1882)  102  111.  660. 


For  Privilege  of  Beeeiving  and  Landing  Freight  and  PaMongeri.  —  The  fact  that  a  com- 
pany engaged  in  carrying  passengers  and  freight  between  two  states  could 
not  lease  its  wharf  in  one  state,  except  by  the  implied  consent  of  the  legislature 
of  that  state,  does  not  give  to  that  state  a  right  to  tax  the  receiving  and  landing 
of  passengers  and  freight  at  its  wharf  in  that  state. 

Freedom  from  such  imposition  does  not,  of 
course,  imply  exemption  from  reasonable 
charges,  as  compensation  for  the  carriage  of 
persons,  in  the  wa^  of  tolls  or  fares,  or  from 
the  ordinary  taxation  to  which  other  property 
is  subjected,  any  more  than  like  freedom  of 
transportation  on  land  implies  such  exemp- 
tion. 


Gloucester  Ferry  Co.  v,  Pennsylvania, 
(1885)  114  U.  S.  205,  saying  that  an  inter- 
state ferry  is  a  means,  and  a  necessary 
means,  of  commercial  intercourse  between 
the  states  bordering  on  their  dividing  waters, 
and  it  must,  therefore,  be  conducted  without 
the  imposition  by  the  states  of  taxes  or  other 
burdens  upon  the  commerce   between  them. 


{cc)  Municipal  Regulations.  —  A  license  issued  under  the  authority  of  the  laws 
of  the  United  States,  to  a  vessel  to  carry  on  a  coasting  trade,  will  not  exempt 
the  owners  of  it  from  the  municipal  regulations  of  towns  within  whose  corpo- 
rate limits  they  moor  their  vessels  for  the  purpose  of  giving  theatrical  exhibi- 
tions on  board.  If  they  there  give  such  exhibitions  as  are  by  the  town 
regulations  liable  to  taxation,  their  license  does  not  protect  them  from  it. 

Spalding  v.  Baton  Rouge,  (1853)   10  West.  L.  J.  461,  22  Fed.  Cas.  No.  13,200. 

iff)  Agbnts  —  (aa)  On  Railroad  and  Steamboat  Agents.  —  A  muiucipal  license  tax 

on  a  railroad  agency  engaged  in  the  business  of  soliciting  passengers  to  travel 

over  the  railroad  from  that  state  to  a  point  in  another  state  is  a  tax  on  interstate 

commerce.     The  object  and  effect  of  the  soliciting  agency  were  to  swell  the 
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volume  of  the  business  of  the  road.  It  was  one  of  the  "  means  "  by  which  the 
company  sought  to  increase  and  doubtless  did  increase  its  interstate  passenger 
traflSc.  It  was  not  incidentally  or  remotely  connected  with  the  business  of 
the  road,  but  was  a  direct  method  of  increasing  that  business.  The  tax  upon 
it,  therefore,  was,  according  to  the  principles  established  by  the  decisions  of 
the  Supreme  Court,  a  tax  upon  a  means  or  an  occupation  of  carrying  on 
interstate  commerce,  pure  and  simple. 


McCall  t7.  California,  (1890)  136  U.  8. 
109,  wherein  the  court  said :  "  It  \%  further 
said  that  the  soliciting  of  passengers  in  Cali- 
fornia for  a  railroad  running  from  Chicago 
to  New  York,  if  connected  with  interstate 
commerce  at  all,  is  so  very  remotely  con- 
nected with  it  that  the  hindrance  to  the  busi- 
ness of  the  plaintiff  in  error  caused  by  the 
tax  could  not  directly  affect  the  commerce  of 
the  road,  because  his  business  was  not  essen- 
tial to  such  commerce.  The  reply  to  this 
proposition  is  that  the  essentiality  of  the 
business  of  the  plaintiff  in  error  to  the  com- 
merce of  the  road  he  represented  is  not  the 
test  as  to  whether  that  business  was  a  part  of 
interstate  commerce.  It  may  readily  be  ad- 
mitted, without  prejudicing  his  defense,  that 
the  road  would  continue  to  carry  passengers 
between  Chicago  and  New  York  even  if  the 
agent  had  been  prohibited  altogether  from 
pursuing  his  business  in  California.  The 
test  is,  was  this  business  a  part  of  the 
commerce  of  the  road?  did  it  assist,  or  was 
it  carried  on  with  the  purpose  to  assist,  in 
increasing  the  amount  of  passenger  traffic  on 
the  road?  If  it  did,  the  power  to  tax  it 
involves  the  lessening  of  the  commerce  of  the 
road  to  an  extent  commensurate  with  the 
amount  of  business  done  by  the  agent." 

A  municipal  ordinance  imposing  a  license 
on  steamship  agencies  or  companies  doing 
business  within  the  limits  of  the  city  does 
not  apply  to  a  company,  not  incorporated  in 


that  state,  which  controls  and  runs  a  line  of 
steamships  between  ports  in  two  states,  stop- 
ping on  each  voyage  to  and  from  these  two 
ports  at  the  port  in  which  the  license  is  re- 
quired, at  which  place  it  leases  a  wharf  or 
landing;  has  plant  and  machinery  for  the 
taking  in  and  discharge  of  freight,  and  lands 
and  receives  passengers;  engages  stevedores 
and  longshoremen,  who  are  in  it»  sole  em- 
ployment; has  an  agent  with  clerks  subor- 
dinate to  him,  an  office  with  the  usual  fur- 
niture, books,  and  appliances;  and  keeps  m 
bank  account,  and  occasionally,  to  meet  pres- 
ent necessities,  it  purchases  supplies.  Such 
a  company  is  engaged  solely  and  exclusively 
in  the  business  of  interstate  commerce,  as 
whatever  is  done  at  the  intermediate  port  is 
an  inseparable  incident  of  interstate  com- 
merce, and  so  not  only  not  taxable  by  the 
city,  but  not  within  the  true  intent  and 
meaning  of  the  ordinance.  Clyde  Steamship 
Co.  17.  Charleston,  (1896)  76  Fed.  Rep.  47. 

A  Tennessee  statute  establishing  a  taxing 
district,  and  providing  that  steamlKMit  agents 
and  the  agents  of  railroad  companies,  other 
than  the  proper  officers  of  the  railroads  ter- 
minating m  the  taxing  district,  shall  pay  a 
privilege  tax  of  twenty-five  dollars  per 
annum,  and  fees,  and  a  separate  privilege  tax 
shall  be  paid  for  each  road  represented,  is  not 
a  regulation  of  commerce  between  the  states. 
Lightburne  t;.  Taxing  Dist.,  (1680)  4 
(Tenn.)  219. 


(bb)  On  Express  Agents,  —  A  State  statute  which  requires  from  the  agent  of 
every  express  company,  not  incorporated  by  the  laws  of  that  state,  a  license 
before  he  can  carry  on  any  business  for  the  pompany  in  the  state,  is  invalid.  . 

Crutcher  r.  Kentucky,  (1891)   141  U.  S.  51,  reversing  (1889)  89  Ky.  6. 

gg.  For  Keeping  an  Office. — A  railroad  which  by  virtue  of  its  connections  and 
certain  traffic  contracts  with  other  railroads  has  become  a  link  in  a  through  line 
of  road,  over  which,  as  part  of  the  business  thereof,  freight  and  passengers 
are  carried  into  and  out  of  the  state,  is  engaged  in  interstate  commerce,  and  a 
tax  assessed  against  the  company  for  keeping  an  office  within  the  state  for  the 
use  of  its  office'rs,  stockholders,  agents,  and  employees,  is  a  tax  upon  the  means 
or  instruments  by  which  the  company  is  enabled  to  carry  on  its  business  of 
interstate  commerce. 

Norfolk,  etc.,  R.  Co.  v,  Pennsylvania,  (1890)  130  U.  S.  118,  reversing  (1886)  114  Pa.  St. 
266. 

(4)  Tax  on  Passengers  and  Immigrants,  —  A  state  statute  providing  that 
"there  shall  be  levied  and 'collected  a  duty  of  one  dollar  for  each  and  every 
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alien  passenger  who  shall  come  by  vessel  from  a  foreign  port  to  the  port  of  New 
York  for  whom  a  tax  has  not  heretofore  been  paid,"  is  a  regulation  of  com- 
merce with  foreign  nations,  confided  by  the  Constitution  to  the  exclusive  control 
of  Congress,  notwithstanding  that  the  caption  of  the  Act  calls  it  an  inspection 
law. 


People  v.  Oompagnie  G^n^rale  Transatlan- 
tique,  (1882)  107  U.  S.  60,  wherein  it  was 
»aid :  *'  Since  the  decision  of  this  case  in  the 
Circuit  Court,  Congress  has  undertaken  to  do 
what  this  court  has  repeatedly  said  it  alone 
had  the  power  to  do.  By  the  Act  of  Aug.  3, 
1882,  c.  376,  entitled  '  An  Act  to  regulate  im- 
migration/ a  duty  of  fifty  cents  is  to  be  col- 
lected, for  every  passenger  not  a  citizen  of  the 
United  States  who  shall  come  to  any  port 
within  the  United  States  by  steam  or  sail 
vessel  from  a  foreign  country,  from  the  mas- 
ter of  said  vessel  by  the  collector  of  customs. 
The  money  so  collected  is  to  be  paid  into  the 


treasury  of  the  United  States,  and  to  consti- 
tute a  fund  to  be  called  the  immigrant  fund, 
for  the  care  of  immigrants  arriving  in  the 
United  States,  and  the  relief  of  such  as  are 
in  distress.  The  secretary  of  the  treasury  is 
charged  with  the  duty  of  executing  the  pro- 
visions of  the  Act  and  with  supervision  over 
the  business  of  immigration.  No  more  of  the 
fund  so  raised  is  to  be  expended  in  any  port 
than  is  collected  there.  The  legislation 
covers  the  same  ground  as  the^  "Sew  York 
statute,  and  they  cannot  coexist."  Affirming 
(1882)  10  Fed.  Rep.  357. 


A  State  CapiUtion  Tax  upon  Every  Peraon  Leaving  the  State,  or  passing  through  it^ 

by  any  railroad^  stagecoach,  or  other  vehicle  engaged  or  employed  in  the  busi- 
ness of  transporting  passengers  for  hire,  is  not  void  as  a  regulation  of  commerce, 
inasmuch  as  the  tax  does  not  itself  institute  any  regulation  of  commerce  of  a 
national  character  or  which  has  a  uniform  operation  over  the  whole  country, 
but,  as  the  operation  of  such  a  statute  would  embarrass  the  operations  of  the 
national  government,  it  is  void. 

CrandaU  v,  Nevada,  (1867)  6  Wall.  (U.  S.)  40,  reversing  (1866)  1  Nev.  294. 

(5)  Taxation  of  Bridges  and  Bridge  Compames.  —  The  taxation  by  a 
state  of  a  bridge  over  a  navigable  stream  is  in  no  proper  sense  inconsistent  with 
the  power  of  Congress  to  regulate  the  use  of  the  river  as  one  of  the  navigable 
waters  of  the  United  States. 


Henderson  Bridge  Go.  v,  Henderson,  ( 1899) 
173  U.  8.  622,  wherein  the  court  said  that 
the  fact  that  a  bridge  below  low-water  mark 
on  either  side  of  the  river  is  used  by  the 
corporation  controlling  it  for  purposes  of 
interstate  commerce  does  not  exempt  it  from 
taxation  by  the  state  within  whose  limits  it 
is  permanently  located.  The  state  cannot  by 
its  laws  impose  direct  burdens  upon  the  con- 
duct of  interstate  commerce  carried  on  over 
the  bridge.  But  it  may  subject  to  taxation 
property  permanently  located  within  its  ter- 
ritorial limits  and  employed  in  such  com- 
merce by  individuals  and  by  private  cor- 
T)orations. 

A  municipal  tax  on  the  propnerty  of  a 
bridge  company  which  erected  a 'bridge  across 
a  navigable  river  between  two  states  is  not  a 
regulation  of  commerce.  Henderson  Bridge 
Co.  V.  Henderson,  (1891)  141  U.  S.  679. 

A  tax  on  the  franchise   of  a  company, 


chartered  by  a  state  to  build  and  operate  a 
bridge  over  a  navigable  river  between  two 
states,  is  not  a  tax  on  the  interstate  business 
carried  on  over  it.  Henderson  Bridge  Ck).  v. 
Kentucky,  (1897)  166  U.  S.  153,  affirming 
(1896)  99  Ky.  623.  See  also  Keokuk,  etc.. 
Bridge  Co.  v.  Illinois,  (1900)  175  U.  S.  632. 

Carrying  trains  engaged  in  interstate  com- 
merce.—  A  license  tax  on  the  b^^siness  of 
keeping  a  toll-bridge  is  not  invalid  because 
such  bridge  is  part  of  a  structure  which  car- 
ries trains  engaged  in  interstate  commerce. 
Southern  R.  Co.  v.  Mitchell,  (1903)  139  Ala. 
644. 

Declared  by  Congress  to  be  post  roads. — 
The  declaration  in  Acts  of  Congress  that  rail- 
way bridges  over  navigable  rivers  should  be 
regarded  as  post  roads  does  not  interfere 
with  the  right  of  the  state  to  impose  taxes. 
Henderson  Bridge  Co.  v.  Kentucky,  (1897) 
166  U.  S.  154,  affirming  (1896)  99  Ky.  623. 


(6)  Tax  on  Owners  of  Orain  Elevators.  —  A  state  statute  requiring  a 
license  from  the  owners  of  grain  elevators  and  warehouses  situated  on  the 
right  of  way  of  a  railroad  is  not  inconsistent  with  the  power  of  Congress  to 
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regulate  commerce  among  the  states.     The  statute  puts  no  obstacle  in  the  way  ' 
of  the  purchase  of  grain  in  the  state^  or  the  shipment  out  of  the  state  of  such 
grain  as  is  purchased. 

W.  W.  Cargill  Co.  17.  Minnesota,  (1001)   180  U.  S.  470,  aprmmg  (1899)  77  Minn.  223. 


(7)  Taxation  of  Corporation  Franchises  —  (»)  DomMtie  Oorporatioas.  —  A  state 
statute  levying  a  tax  on  every  share  of  capital  stock  and  upon  the  net  earnings 
or  increase  of  a  railroad  company  incorporated  in  that  state  does  not  interfere 
with  the  right  of  transit  of  persons  and  property  from  one  state  into  and  through 
another.  That  particular  taxation  affects  commerce  among  the  states  and 
impedes  the  transit  of  persons  and  property  from  one  state  to  another  just  in 
the  same  way,  and  in  no  other,  that  taxation  of  any  kind  necessarily  increases 
the  expense  attendant  upon  the  use  or  possession  of  the  thing  taxed,  constitutes 
no  objection  to  its  constitutionality. 


Delaware  Railroad  Tax,  (1873)  18  WaU. 
(U.  S.)  232,  affirming  Minot  v.  Philadelphia, 
etc.,  R.  Co.,  (1870)  2  Abb.  (U.  S.)  323,  17 
Fed.  Cas.  No.  9,646. 

"  The  franchise  of  a  corporation,  although 
that  franchise  is  the  business  of  interstate 
commerce,  is,  as  a  part  of  its  property,  subject 
to  state  taxation,  provided  at  least  the  fran- 
chise is  not  derived  from  the  United  States." 
Atlantic,  etc.,  Tel.  Co.  v.  Philadelphia, 
(1903)  190  U.  S.  163. 

The  corporate  franchises,  the  property,  the 
business,  the  income  of  corporations  created 
by  a  state,  may  undoubtedly  be  taxed  by  the 
state';  but  in  imposing  such  taxes  care 
should  be  taken  not  to  interfere  with  or 
hamper,  directly  or  by  indirection,  interstate 
or  foreign  commerce,  or  any  other  matter 
exclusively  within  the  jurisdiction  of  the 
federal  government.  This  is  a  principle  so 
often  announced  by  the  courts,  and  especially 
by  this  court,  that  it  may  be  received  as  an 
axiom  of  our  constitutional  jurisprudence, 
Philadelphia,  etc..  Steamship  Co.  v.  Penn- 
sylvania,  (1887)   122  U.  S.  346. 

A  state  statute  imposing  a  license  tax  upon 
domoHtie  corporations  generally  is  not  in- 
valid because  it  incidentallv  affects  one  that 
under  state  authority  is  engaged  in  interstate 
commerce.  Lumberville  Delaware  Bridge  Co. 
V.  State  Board  of  Assessors,  (1893)  65  N.  J. 
L.  629.  See  also  Honduras  Commercial  Co. 
V.  State  Board  of  Assessors,  (1892)  54  N.  J. 
L.  278. 

The  fact  that  a  Kentucky  ferry  company, 
domiciled  in  Kentucky,  is  engaged  in  inter- 
state commerce  does  not  deprive  the  state  of 
Kentucky  of  the  right  to  tax  its  franchise; 
and  its  income  may  be  considered  in  fixing 
the  value  of  that  franchise.  Louisville,  etc., 
Ferry  Co.  V.  Com.,  (1900)  108  Ky.  717. 

A  Kentucky  statute  provided  that  certain 
corporations  and  companies  "  shall,  in  addi- 
tion to  the  other  taxes  imposed  by  law,  an- 
nually pay  a  tax  on  its  franchise  to  the 
state  and  a  local  tax  thereon  to  the  county. 


incorporated  city,  town,  and  taxing  district 
where  its  franchise  may  be  exercised."  don- 
struing  this  with  other  provisions  of  the 
statute,  it  was  held  that  notwithstanding  the 
use  of  the  words  "  franchise  '*  and  "  corporate 
franchise"  in  the  several  sections  of  the 
statute,  the  properly  to  be  taxed  under  the 
provisions  of  the  statute  as  intangible  prop- 
erty was  not  confined  to  franchise  or  cor- 
porate franchises,  but  included  all  tangible 
property  by  the  mode  indicated,  whether  or 
not  such  property  were  legally  "  franchises  " 
or  "  corporate  franchises."  It  was  not  a 
tax  upon  an  occupation  or  franchise  granted 
by  other  states  or  by  the  United  States,  but 
a  tax  *upon  the  property  owned  and  enjoyed 
by  the  several  associations,  companies,  and 
corporations  within  the  state,  and  was  not 
within  this  clause  of  the  Constitution.  West- 
ern Union  Tel.  Co.  r.  Norman,  (1896)  77 
Fed.  Rep.  21. 

No  discrimination  against  interstate  Iraai- 
ness.  —  Domestic  corporations,  engaged  in 
both  state  and  interstate  commerce,  may 
lawfully  be  subjected  by  the  state  to  a  fran- 
chise tax,  measured  by  its  whole  capital  or 
business,  or  in  any  other  way  in  the  dis- 
cretion of  the  legislature,  without  taking 
notice  of  the  part  of  its  business  arising 
from  interstate  commerce,  provided  no  hostile 
discrimination  is  made  against  such  part 
People  r.  Wemple,  (1893)   138  N.  Y.  6. 

A  state  tax  on  the  capital  stock  of  a  bridse 
company  incorporated  by  the  state  is  not  a 
tax  on  interstate  commerce.  Keoknk,  etc., 
Bridge  Co.  r.  Illinois,  (1900)  175  U.  S.  632, 
affirming  (1898)   176  111.  267. 

• 

Franchise  of  ferry  granted  by  two  states. 
—  The  fact  that  a  ferry  company  incor- 
porated in  Kentucky,  and  having  a  franchise 
granted  by  that  stat«  for  the  transportation 
of  persons  and  property  from  the  Kentucky 
side  to  the  Indiana  side  of  the  Ohio  river, 
has  also  a  franchise,  granted  by  the  state  of 
Indiana,  for  the  transportation  of  persons 
and  property  from  the  Indiana  side  to  the 
Kentucky  side  of  the  Ohio  river,  does  not  re- 
quire that  the  state  of  Kentucky,  in  valuing 
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its  franchise  for  taxation,  shall  deduct  any- 
thing on  that  account ;  the  state  of  Kentucky 
haying    the  right    to  tax  the  added    value 


which  the  Indiana  franchise  gives  to  the  Ken- 
tucky franchise.  Louisville,  etc.,  Ferry  Co. 
V,  Com.,  (1900)   108  Ky.  717. 


(b)  Foreign  Oorporations.  — A  state  has  the  right  to  tax  the  franchise  or  privilege 
of  being  a  corporation,  as  personal  property,  and  this  whether  the  corporation 
be  a  domestic  or  a  foreign  corporation  doing  business  by  its  permission  within 
the  state.  But  a  state  cannot  exclude  from  its  limits  a  corporation  engaged  in 
interstate  or  foreign  commerce,  or  a  corporation  in  the  employment  of  the 
general  government,  either  directly  in  terms  or  indirectly  by  the  imposition 
of  inadmissible  conditions.  Nevertheless  the  state  may  subject  it  to  such 
property  taxation  as  only  incidentally  affects  its  occupation,  as  all .  business, 
whether  of  individuals  or  corporations,  is  affected  by  common  governmental 
burdens. 


Postal  Tel.  Cable  Co.  v,  Adams,  (1895)  156 
U.  S.  696,  wherein  the  court  said:  "  Where 
by  way  of  duties  laid  on  the  transportation 
of  the  subjects  of  interstate  commerce,  or 
on  the  receipts  derived  therefrom,  or  on  the 
occupation  or  business  of  carrying  it  on,  a 
tax  is  levied  by  a  state  on  interstate  com- 
merce, such  taxation  amounts  to  a  regula* 
tion  of  such  commerce  and  cannot  be  sus- 
tained."   Affirming  (1893)  71  Miss.  655. 

The  tax  commissioner  of  the  state  of  Mass- 
achusetts, in  the  manner  required  by  the 
laws  of  the  state,  estimated  the  fair  cash 
valuation  of  the  stock  of  a  telegraph  com- 
pany "  at  $47,500,000,  and  allowed  as  credits, 
for  shares  held  by  the  company  unissued,  and 
stocks  in  other  companies  outside  of  its 
system,  $8,773,622.70,  leaving  $38,713,924. 
The  commissioner  considered  the  valuation 
of  the  corporate  franchise  of  the  defendant 
subject  to  taxation  in  the  state  to  be 
$750,952,  and  he  assessed  a  tax  thereon  of 
$10,618.46."  This  was  held  not  to  be  a  tax 
on  interstate  commerce,  and  the  fact  that  in 
the  assessment  of  the  tax  no  allowance  or 
deduction  was  made  for  real  estate  subject 


to  local  tax  outside  the  state,  and,  in  ascer- 
taining the  valuation  of  the  franchise  for  the 
purposes  of  taxation,  no  account  was  taken 
of  such  real  estate,  or  buildings,  or  the  taxes 
paid  thereon,  gives  no  valid  ground  upon 
which  the  court  has  a  right  to  declare  a 
tax  so  levied  invalid,  in  whole  or  in  part. 
The  deductions  of  only  the  real  estate  and 
machinery  lyin^  within  the  state  is  a  ques- 
tion of  legislative  discretion.  Atty.-Gen.  v. 
Western  Union  Tel.  Co.,  (1887)  33  Fed.  Rep. 
129,  appeal  dismissed,  per  stipulation,  (1892) 
145  U.  8.  628. 

An  imposition  of  a  tax  upon  the  capital 
of  a  foreign  corporation  employed  in  manu- 
facturing within  the  state,  when  it  is  also 
engaged  in  selling  goods  manufactured  out- 
side, is  not  in  conflict  with  this  clause. 
When  domestic  and  foreign  corporations  are 
taxed  alike  upon  their  franchises  on  busi- 
ness transacted  within  the  state,  if  they  are 
engaged  in  state  as  well  as  interstate  busi- 
ness, they  are  taxed  upon  both.  People  v. 
Roberts,  (1899)  158  N.  Y.  174,  reversing 
( 1898 )  29  N.  Y.  App.  Div.  585. 


(e)  Corporationi  Created  by  Gongreu.  —  Franchises,  granted  by  Congress  under  the 
power  to  regulate  commerce  among  the  several  states,  are  not  legitimate  sub- 
jects of  taxation  by  a  state.  They  are  granted  for  national  purposes  and  to 
subserve  national  ends,  and  a  state  can  neither  take  them  away  nor  destroy  nor 
abridge  them,  nor  cripple  them  by  onerous  burdens. 


California  v.  Central  Pac.  R.  Co.,  (1888) 
127  U.  S.  40.  See  also  Atlantic,  etc.,  Tel. 
Co.  V,  Philadelphia,  (1903)  190  U.  S.  163. 

Persons  and  corporations  enjoying  grants 
and  privileges  from  the  United  States,  exer- 
cising federal  agencies,  and  engaged  in  inter- 
state commerce,  are  not  beyond  the  operation 
of  the  laws  of  the  state  in  which  they  reside 
or  carry  on  their  business;  and  it  is  only 
when  these  laws  incapacitate  or  unreasonably 
impede  them  in  the  exercise  of  their  federal 
privileges  or  duties,  and  transcend  the  powers 
which  each  state  possesses  over  its  purely 


domestic  affairs,  whether  of  police  or  internal 
commerce,  that  they  invade  the  national 
jurisdiction.  Western  Union  Tel.  Co.  v.  New 
York,  (1889)  38  Fed.  Rep.  554. 

The  authority  to  construct  and  maintain 
a  bridge,  given  by  an  Act  of  Congress  to  cor- 
porations organized  for  that  purpose  by  two 
states  did  not  make  them  federal  corpora- 
tions, and  state  taxes  on  the  capital  stock  are 
not  taxes  on  franchises  conferred  by  the 
federal  government.  Keokuk,  etc.,  Bridge 
Co.  V.  Illinois,  (1900)  175  U.  S.  632. 
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(8)  Privilege  Taaces  on  Foreign  Corporations.  —  A  state  cannot,  under  the 
guise  of  a  license  tax^  exclude  from  its  jurisdiction  a  foreign  corporation  engaged 
in  interstate  commerce,  or  impose  any  burdens  upon  such  commerce  within  its 
limits. 


Norfolk,  etc.,  R.  Go.  v,  Pennsylyania, 
(1890)  136  U.  S.  118,  reversing  (1886)  114 
Pa.  St  256. 

Subject  to  certain  limitationB  as  respects 
interstate  and  foreign  commerce,  a  state  may 
impose  such  conditions  upon  permitting  a 
foreign  corporation  to  do  business  within  its 
limits  as  it  may  judge  expedient,  and  it  may 
make  a  grant  or  privilege  dependent  upon 
the  payment  of  a  specific  license  tax,  or  a 
sum  proportioned  to  the  amount  of  its  capital 
used  within  the  state.  New  York  17.  Roberts, 
(1898)   171  U.  S.  661. 

A  state  cannot  tax  a  foreign  corporation 
whose  business  in  such  state  is  exclusively 
that  of  interstate  commerce,  for  the  privilege 
of  transacting  that  business  in  the  state. 
But  one  engaged  both  in  the  business  of  state 
and  intersSite  transportation  is  subject  to 
taxation  in  common  with  domestic  corpora- 
tions. People  t;.  Wemple,  (1893)  138  N.  Y. 
7.  See  also  People  v,  Wemple,  (1892)  131 
N.  Y.  64,  and  People  17.  Wemple,  (1889)  117 
N.  Y.  136,  as  to  capital  employed  in  the 
state. 

A  tax  upon  a  foreign  corporation  for  the 
privilege  of  doing  business  within  the  state, 
according  to  the  amount  of  its  business  or 
capital  without  the  state,  does  not  operate 
as  a  direct  interference  with  the  interstate 
commerce.  Horn  Silver  Min.  Go.  v.  New 
York,  (1892)   143  U.  S.  317. 

A  state  has  the  right  to  regulate  its  in- 
ternal commerce,  and  a  license  required  of  a 
foreign  corporation  for  the  privilege  of  doing 
business  within  its  limits  is  not  a  regulation 
of  commerce.  State  17.  Hammond  Packing 
Go.,   (1903)    110  La.  180. 

When  a  corporation  organized  under  the 
laws  of  the  state  of  "New  Jersey  is  engaged 
partly  in  domestic  or  intrastate  business  in 
the  state  of  New  York  and  partly  in  foreign 
and  interstate  commerce,  the  power  of  taxa- 
tion upon  the  domestic  commerce  and  the 
privilege  of  doing  it  when  carried  on  within 
the  state  of  New  York,  are  within  the  com- 
petency of  the  state,  and  the  power  to  pre- 
scribe the  basis  of  its  measurement  being 
also  in  its  competency,  it  follows  that  stat- 
utes imposing  and  measuring  the  tax  must 
be  considered,  as  they  may  be,  as  not  tran- 
scending the  legislative  power  of  the  state. 
People  V.  Roberts,  (1899)  36  N.  Y.  App.  Div. 
598,  affirmed  ( 1901 )   167  N.  Y.  617. 

A  Michigan  statute  providing  that  **  every 
foreign  corporation  or  association  which  shall 


hereafter  be  permitted  to  transact  business 
in  this  state,  which  shall  not,  prior  to  the 
passage  of  this  Act,  have  filed  or  recorded  its 
articles  of  association  under  the  laws  of  this 
state,  and  been  thereby  authorized  to  do  busi- 
ness herein,  shall  pay  to  the  secretary  of 
state  the  franchise  fee  of  one-half  of  one  mill 
upon  each  dollar  of  the  authorized  capital 
stock  of  such  corporation  or  association;" 
and  that  "  every  corporation  heretofore  organ- 
ized or  doing  business  in  this  state  which 
shall  hereafter  increase  the  amount  of  its 
capital  stock  shall  pay  a  franchise  fee  of  one- 
half  of  one  mill  upon  each  dollar  of  such  in- 
crease of  authoriz^  capital  stock  of  such  cor- 
poration or  association,  *  *  •  and  in 
case  any  corporation  or  association  hereafter 
incorporated  under  the  law  of  this  state,  or 
forei^  corporation  authorized  to  do  business 
in  this  state,  has  no  authorized  capital  stock, 
then  in  such  case  each  and  every  corporation 
or  association  so  incorporated  or  doing  busi- 
ness in  this  state  shall  pay  a  franchise  fee  of 
five  dollars.  All  contracts  made  in  this  state 
after  the  first  day  of  January,  1894,  by  any 
corporation  which  has  not  first  complied  with 
the  provisions  of  this  Act  shall  be  wholly 
void,"  is  void  as  te  itinerant  commission 
vendors  representing  a  manufacturer  of  im- 
plements doing  business  in  another  state. 
The  fact  that  the  statute  does  not  discriminate 
against  foreign  corporations  does  not  exempt 
it  from  the  charge  of  being  an  interference 
with  interstate  commerce,  and  the  fact  that 
the  company  has  a  warehouse  within  the 
state,  where  it  stores  ite  implements,  and  the 
necessary  "  repairs "  or  parte  of  the  ma- 
chines which  it  manufactures,  and  sends 
there  for  sale,  in  order  that  it  might  meet 
the  demands  of  those  having  ite  machines  te 
supply  such  repairs  or  parts,  is  immaterial. 
Aultman  r.  Holder,  (1895)  68  Fed.  Rep.  469. 

Having  an  oflSce  within  the  state.  — The 
business  of  a  foreign  corporation  was  that  of 
soliciting  orders  in  the  stete  of  New  York 
through  agents.  When  orders  were  obteincd 
the  goods  were  shipped  from  the  factory  at 
Westfield,  Massachusetts,  to  the  purchasers. 
In  the  carrying  on  of  ite  business  of  solicit- 
ing and  obtaining  such  orders  in  the  stete  of 
New  York,  the  corporation  had  the  lease  of 
an  office  in  New  York  city  in  which  it  kept 
samples  of  the  value  of  about  four  thousand 
dollars;  and  it  also  kept  a  bank  account  in 
which  the  average  balance  was  three  thousand 
four  hundred  and  seventy  dollars.  It  was 
held  that  such  a  business  could  not  be  texed 
in  the  stete  of  New  York.  People  v,  Roberte, 
(1898)  27  N.  Y.  App.  Div.  4^6. 


(9)  Fee  for  Filing  Articles  of  Incorporation.  —  A  statute  imposing  a  fee 
for  filing  articles  of  incorporation,  or  consolidation  of  corporations,  is  not  a  tax 
on  interstate  commerce  or  upon  the  right  to  carry  on  the  business  of  interstate 
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commerce,  but  a  tax  upon  the  right  to  incorporate.  The  state  is  not  required 
to  authorize  the  formation  of  a  corporation,  or  consolidation  of  two  or  more 
corporations;  and  if  it  does  give  authority  to  form  corporations  or  consolidations, 
it  may  impose  such  conditions  as  it  sees  fit. 

Chicago,  etc.,  R.  Co.  v.  State,  (1899)  153  Ind.  134. 

(P»)  Taxation  of  Goods  from  Other  States  or  Abroad  as  Property  —  (a)  la 
e«nerai.  —  Merchandise  once  sold  by  the  importer  is  taxable  as  other  property. 

Waring  r.  Mobile,  (1868)  8  Wall.  (U.  S.) 
122,  wherein  the  court  said :  "  Sales  by  the 
importer  are  held  to  be  exempt  from  state 
taxation,  because  the  importer  purchases,  by 
the  payment  of  the  duty,  a  right  to  dispose 
of  the  merchandise  as  well  as  to  bring  it  into 
the  country,  and  because  the  tax,  if  it  were 
held  to  be  valid,  would  intercept  the  import, 
as  an  import,  in  the  way  to  become  incor- 
porated with  the  general  mass  of  property, 
and  would  deny  it  the  privil^^  of  becoming 
so  incorporated  until  it  should  have  con- 
tributed to  the  revenue  of  the  state." 


This  provision  does  not  prohibit  a  state 
from  taxing  articles  brought  from  another 
state  so  long  as  there  is  no  discrimination 
against  the  products  of  other  states  or  the 
rights  of  its  citizens.  Myers  v.  Baltimore 
County,  (1896)  83  Md.  389. 

Coal  which  has  arrived  at  its  destination 
and  is  offered  for  sale  is  subject  to  state  taxa- 
tion. Pittsburg,  etfi.f  Coal  Co.  17.  Bates, 
(1888)  40  La.  Ann.  226.  See  also  Brown  v. 
Houston,  (1881)  33  La.  Ann.  843. 


(b)  Taxation  of  Ooodi  in  Original  PaekagM  at  Property.  —  The  several  States  have  the 
power,  after  goods  have  arrived  at  their  destination  and  have  not  been  sold  in 
the  original  package,  to  tax  them,  without  discrimination,  like  other  property 
situated  within  the  state. 


American  Steel,  etc.,  Ck).  v.  Speed,  (1904) 
192  U.  S.  520,  wherein  the  court  said :  "  As- 
suming that  the  ^oods  concerning  which  the 
state  taxes  in  this  case  were  levied  were  in 
the  original  packages  and  had  not  been  sold, 
if  the  bringing  of  the  goods  into  Tennessee 
from  another  state  constituted  an  importa- 
tion, in  the  constitutional  signification  of 
that  word,  it  is  clear  they  could  not  be 
directly  or  indirectly  taxed.  But  the  goods 
not  having  been  brought  from  abroad,  they 
were  not  imported  in  the  legal  sense  and  were 
subject  to  state  taxation  after  they  had 
reached  their  destination  and  whilst  held  in 
the  state  for  sale.  This  is  as  conclusively 
foreclosed  by  the  decisions  of  this  court  as 
ip  the  doctrine  resting  upon  the  decision  in 
Brown  r.  Maryland,  (1827)  12  V^heat.  (U. 
S.)  419;  Woodruff  v.  Parham,  (1868)  8  Wall. 
(U.  S.)  123;  Browne  t?.  Houston,  (1885)  114 
U.  S.  622.  The  doctrine  upon  which  the  cases 
rest  was  this,  that  *  imports,'  in  the  constitu- 
tional sense,  embraces  only  goods  brought 
from  a  foreign  country,  and  consequently 
does  not  include  merchandise  shipped  from 
one  state  to  another.  The  several  states, 
therefore,  not  being  controlled  as  to  such 
merchaiidise  by  the  prohibition  against  the 
taxation  of  imports,  it  was  held  that  the 
states  had  the  power,  after  the  goods  had 
reached  their  destination  and  were  held  for 
sale,  to  tax  them,  without  discrimination, 
like  other  property  situated  within  the  state. 
Those  two  cases,  decided,  the  one  more  than 
thirty- five  and  the  other  more  than  eighteen 
years  ago,  are  decisive  of  every  contention 
urged  on  this  record  depending  on  the  im- 
port and  the  oomnierce  clause  of  the  Consti- 
tution of  the  United  States.     The  doctrine 
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which  the  two  cases  announced  has  never 
since  been  questioned.  It  has  become  the 
basis  of  taxing  power  exerted  for  years,  by 
all  the  states  of  the  Union.  The  cases  them- 
selves have  been  approvingly  referred  to  in 
decisions  in  this  court  too  numerous  to  be 
cited,  and  we  therefore  content  ourselves  by 
mentioning  two  of  the  cases  where  the  doc- 
trine was  restated.  Emert  v,  Missouri, 
(1895)  156  U.  S.  296;  Kelley  17.  Rhoads, 
(1903)  188  U.  S.  1.  But  it  is  strenuously 
insisted  that  the  principle  of  the  cases  re- 
ferred to,  reiterated  again  and  again  and  uni- 
formly followed  for  so  long  a  period  of  time, 
has  been  by  inevitable  implication  overruled 
by  the  cases  of  Leisy  v,  Hardin,  (1890)  136 
U.  S.  100;  Lyng  v.  Michigan,  (1890)  136 
U.  S.  161,  and  other  cases  resting  on  the  rule 
expounded  in  those  cases.  We  miffht  well 
leave  the  unsoundness  of  the  proposition  to  be 
demonstrated  by  what  we  have  previously 
said,  and  also  by  the  fact  that  in  Leisy  v. 
Hardin,  and  Lyng  v.  Michigan,  and  most  of 
the  similar  cases  relied  on,  the  decisions  in 
Woodruff  r.  Parham,  (1868)  8  Wall.  (U.  S.) 
123,  and  Brown  17.  Houston,  (1885)  114 
U.  8.  622,  were  referred  to  without  even  an 
intimation  that  those  cases  were  deemed  to 
be  overruled  or  even  qualified.  The  earnest- 
ness with  which  the  contention  is  pressed 
induces  us,  however,  briefly  to  point  out  the 
misconception  upon  which  it  rests.  It  re- 
sults from  assuming  that  the  rule  which 
governs  in  a  case  where  there  is  an  absolute 
prohibition  is  applicable  where  no  such  pro- 
hibition obtains.  Brown  r.  Maryland,  (1827) 
12  Wheat.  (U.  S.)  419,  illustrates  the  first 
of  these  cases,  while  Woodruff  17.  Parham, 
(1868)    8    Wall.    (U.    S.)    123;    Brown    v. 
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Houston,  (1885)  114  U.  S.  622;  Leisy  t?. 
Hardin,  (1890)  135  U.  S.  100;  Lyng  r.  Mich- 
igan, (1890)  135  U.  S.  161,  are  examples  of 
the  other.  Thus,  in  Brown  v.  Maryland, 
there  was  an  absolute  want  of  power  to  tax 
imports,  and  it  was  held  that  a  state  enact- 
ment which  operated  to  tax  imports,  whether 
directly  or  indirectly,  was  within  the  positive 
prohibition.  In  other  words,  that  imports 
could  not  be  taxed  at  all  until  they  had  com- 
pletely lost  their  character  as  such.  Wood- 
ruff V.  Parham  and  Brown  v.  Houston,  on  the 
other  hand,  so  far  as  interstate  commerce  was 
concerned,  dealt  with  no  positive  and  absolute 
inhibition  against  the  exercise  of  the  taxing 
power,  but  determined  whether  a  particular 
exertion  of  that  power  by  a  state  so  operated 
upon  interstate  commerce  as  to  amount  to  a 
regulation  thereof,  in  conflict  with  the  para- 
mount authority  conferred  upon  Congress.  In 
order  to  fix  the  period  when  interstate  com- 
merce terminated,  the  criterion  announced  in 
Brown  v.  Maryland,  that  is,  sale  in  the 
original  packages  at  the  point  of  destination, 
was  applied.  The  court,  therefore,  conceded 
that  the  goods  which  were  taxed  had  not  com- 
pletely lost  their  character  as  interstate  com- 
merce, since  they  had  not  been  sold  in  the 
original  packa'^es.  As,  however,  they  had 
arrived  at  their  destination,  were  at  rest  in 
the  state,  were  enjoying  the  protection  which 
the  laws  of  the  state  afforded,  and  were  taxed 
without  discrimination  like  all  other  prop- 
erty, it  was  held  that  the  tax  did  not  amount 
to  a  regulation  in  the  sense  of  the  Constitu- 
tion, although  its  levy  might  remotely  and 
indirectly  affect  interstate  commerce.  In 
Leisy  v.  Hardin  and  Lyng  r.  Michigan  the 
same  question  in  a  different  aspect  was  pre- 
sented. The  goods  had  reached  their  destina- 
tion, and  the  question  was  not  the  power  of 
the  state  to  tax  them,  but  its  authority  to 
treat  the  goods  as  not  the  subjects  of  inter- 
state commerce  and  to  prohibit  their  intro- 
duction or  sale.    This  was  held  to  be  a  regu- 


lation within  the  constitutional  sense,  and 
therefore  void.  The  cases,  th^efore,  did  not 
decide  that  interstate  commerce  was  to  be 
considered  as  having  completely  terminated 
at  one  time  for  the  purposes  of  import  taxa- 
tion, and  at  a  different  period  for  the  purpose 
of  interstate  commerce.  But  both  cases, 
whilst  conceding  that  interstate  commerce 
was  completely  terminated  only  after  the 
sale  at  the  point  of  destination  in  the  original 
packages,  were  rested  upon  the  nature  and 
operation  of  the  particular  exertion  of  state 
authority  considered  in  the  respective  cases." 
Affirming  (1003)  110  Tenn.  524. 

If  imported  goods  are  assessed  for  taxa- 
tion before  they  cease  to  be  imports,  that  is, 
while  in  the  original  packages  and  before 
they  have  by  the  act  of  the  importer  become 
incorporated  in  the  mass  of  the  property  of 
the  state,  and  are  held  for  use  or  sale,  the 
assessment  of  a  tax  by  the  state  is  void. 
May  V.  New  Orleans,  (1900)  178  U.  S.  501, 
affirming  (1899)   61  La.  Ann.  1064. 

Goods  imported  from  foreign  countries, 
still  owned  by  the  original  importer,  and 
still  in  the  original,  unbroken  packages  in 
which  the  same  were  imported,  upon  which 
the  United  States  duties  have  been  paid,  and 
no  longer  in  bonded  warehouses,  but  in  ware- 
houses or  stores  of  such  importer,  are  not 
subject  to  general  state  tax.     In  re  Pitkin, 

(1901)  193  111.  269.     See  also  In  re  Doane, 

(1902)  197  111.  376. 

Goods  imported  from  foreign  countries  are 
not  subject  to  state  taxation  while  remain- 
ing in  the  original  cases,  unbroken  and  un- 
sold, in  the  hands  of  the  importer,  whether 
the  tax  be  imposed  upon  the  goods  as  imports 
or  upon  the  goods  as  part  of  the  general 
property  of  the  citizens  of  the  state  which 
is  subjected  to  an  aii  valorem  tax.  Gerdan 
17.  Davis,  (1901)  67  N.  J.  L.  89. 


(11)  License  Tax  on  Sale  of  Ooods  in  Origvndl  Package.  —  The  exaction 
of  a  license  tax  for  permission  to  sell  goods  in  the  bale  or  package  in  which  they 
are  imported  is  an  interference  with  ilie  power  of  Congress  to  regulate  commerce 
with  foreign  nations. 


Lowt?.  Austin,  (1871)  13  Wall.  (U.  S.)  33. 

So  long  as  goods  imported  into  one  of  the 
United  States  from  a  foreign  country  remain 
in  the  original  unbroken  package,  the  manu- 
fncturor  may  sell  the  same  in  that  form  with- 
out first  takinpr  out  a  license  from  the  state 
authorities.  State  r.  Shapleigh,  (1868)  27 
Mo.  344. 

Absence  of  discrimination  does  not  validate 
tax.  —  A  requirement  of  equality  of  taxation 
on  the  imported  and  home  article  would  be 
no  protection  againnt  such  taxation  as  would 
seriously  cheek,  if  it  did  not  destroy,  com- 
merce between  the  states,  and  would  impair, 
to  the  point  almost  of  rendering  its  benefits 
nugatory,  the  domestic  good  results  of  the 
union  of  the  states.  American  Fertilizing 
Co.  r.  Board  of  Agriculture,  (1890)  43  Fed. 
Rep.  613.  See  also  In  re  Wilson,  (1900)  10 
K.  Mex.  36. 


Sales  by  agent  on  commission.  —  An  agent 
or  a  commissioner  domiciled  in  the  state, 
receiving  property  and  consignments  from 
another  state  for  sale  on  commission,  cannot 
1)0  taxed  on  the  amount  of  the  gross  sales  of 
the  goods  in  their  original  form  or  packages, 
where  he  accounts  to  the  owner,  a  nonresi- 
dent, for  the  price  obtained,  less  his  commis- 
sions for  making  the  sale.  State  v,  Kennedy, 
(1867)    19  La.  Ann.  397, 

Sale  of  liquors.  —  A  state  statute  requiring 
"  all  importers  of  foreign  articles  or  com- 
modities, of  dry  goods,  wares,  or  merchan- 
dises, by  bale  or  package,  or  of  wine,  rum, 
brandy,  whiskey,  and  other  distilled  spiritu- 
ous liquors,  etc.,  and  other  persons  selling  the 
same  by  wholesale,  bale  or  package,  hogs- 
head, barrel,  or  tierce,"  to  take  out  a  license 
before  they  are  authorized  to  sell,  is  re- 
pugnant to  this  clause.    It  is  in  conflict  with 
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the  Act  of  Congress  which  authorizes  im- 
portation. Brown  v,  Maryland,  (1827)  12 
Wheat.  (U.  S.)  436.  See  also  Charleston  v, 
Ahrens,  (1860)  4  Strobh.  L.  (S.  Car.)  241; 
Jones  17.  Hard,  (1860)  32  Vt.  481. 

By  agent,  —  A  conviction  cannot  be  had 
for  selling  liquor  without  a  license  or  in 
violation  of  a  local  prohibitory  law  when  the 
evidence  shows  that  the  liquor  sold  was  im- 
ported into  the  state  from  another  state,  and 
was  sold  by  the  defendant  as  the  agent  of  the 
importer  in  the  original  packages  in  which 
it  was  shipped.  Keith  t^.  State,  (1890)  91 
Ala.  2. 

Effect  of  Act  of  Congress  of  Aug.  8, 
1890.  —  A  municipal  ordinance  imposing  a 
license  of  one  hundred  dollars  per  annum 
upon  a  depot  or  agency  for  the  storage  of 
beer  is  a  revenue  and  not  a  police  regulation, 
and  cannot  be  enforced  against  an  agency  or 
depot  for  the  storage  of  beer  imported  from 
another  state  while  in  original  packages,  as 
it  does  not  conform  to  the  provisions  of  the 
Act  of  (ingress  of  Aug.  8,  1890,  that  the 
right  of  the  shipper  of  beer  to  sell  the  same 
ill  the  original  packages  "  shall,  upon  arrival 
in  such  state  or  territory,  be  subject  to  the 
operation  and  effect  of  the  laws  of  such  state 
or  territory  enacted   in   the  exercise  of  its 

S>lice  powers."  Pabst  Brewing  'Co.  v.  Terre 
ante,  (1899)  98  Fed.  Rep.  331.  See  also 
supra,  this  section.  State  and  Municipal 
Legislation  Affecting  Commerce  —  Intowioat- 
ing  Liquors  —  Act  of  Congress  of  Aug.  8, 
1890  — Effect  of  the  Statute,  p.  502. 

Sale  of  cigarettes.  —  A  West  Virginia 
statute,  which  requires  license  fees  or  taxes 
to  be  paid  for  carrying  on  the  different 
trades,  acts,  and  occupations  mentioned 
therein,  and  provides :  '*  On  every  license  to 
sell  at  retail  domestic  wines,  ale,  beer,  or 
drinks  of  like  nature,  one  hundred  dollars,  or 
to  sell  at  retail  cigarettes  or  cigarette  paper, 
five  hundred  dollars,"  so  far  as  it  applies  to 
cigarettes  imported  from  another  state  into 
the  state  of  West  Virginia,  and  sold  by  the 
importer  within  that  state,  in  the  original 
packages,  is  a  burden  upon  commerce  among 
the  states,  and  to  that  extent  in  violation  of 
the  commercial  clause  of  the  Constitution; 
and  so  far  as  it  relates  to  cigarettes  manu- 
factured in  another  state  and  by  the  manu- 
facturer sent  into  West  Virginia  in  the 
original  packages,  for  sale  by  the  agent  of 
the  manufacturer,  and  so  sold  in  such  pack- 
ages by  such  agent,  it  is  for  the  same  reason 
inoperative  and  void.  In  re  Minor,  (1896) 
69  Fed.  Rep.  233,  in  which  the  court  said: 
"  It  will  be  kept  in  mind  that  the  state,  by 
this  legislation,  is  not  taxing  the  property 
imported  by  the  petitioner,  as  it  does  other 


property  within  its  limits,  by  a  general  and 
uniform  tax  rate,  but  that  this  tax  is  im- 
posed for  the  privilege  of  selling  the  imported 
articles,  and  is,  as  U)  them,  special  and  addi- 
tional." See  also  State  t;.  Goetze,  (1897)  43 
W.  Va.  496.  But  see  In  re  May,  (1897)  82 
Fed.  Rep.  426,  in  which  case  the  court,  com- 
menting on  the  above  case,  said :  '*  In  that 
decision  the  learned  judge  states  '  that  it  is 
only  by  the  sale  of  the  imported  article  that 
it  becomes  mingled  with  the  other  property 
within  the  state.'  I  am  sure  this  position 
cannot  be  maintained.  In  the  case  of  Brown 
V.  Houston,  (1885)  114  U.  S.  (522,  the  Su- 
preme Court  said,  of  a  tax  imposed  upon  a 
certain  lot  of  coal  shipped  from  Pennsylvania 
and  still  in  the  boats  m  which  it  was  shipped, 
and  still  owned  by  parties  in  the  state  from 
which  it  was  shipped :  *  It  was  imposed  after 
the  coal  had  arrived  at  its  destination  and 
was  put  up  for  sale.  The  coal  had  come  to 
its  place  of  rest  for  final  disposal  or  use, 
and  was  a  commodity  in  the  market  of  New 
Orleans.  It  might  continue  in  that  condi- 
tion for  a  year  or  two  years  or  only  for  a 
day.  It  had  become  a  part  of  the  general 
mass  of  property  in  the  state.' " 

Sale  of  coal  oil  and  its  products.  —  A  New 
Mexico  territorial  statute,  imposing  a  tax  on 
the  sale  of  coal  oil  and  its  products,  is  in 
contravention  of  this  clause  so  far  as  it  ap- 
plies to  the  business  of  one  engaged  in  the 
buying  of  coal  oil  from  the  producers  thereof 
without  the  territory,  and  shipping  the  same 
into  the  territory  for  distribution  and  sale, 
such  sales  being  in  original  packages.  The 
fact  that  the  Act  provided  for  a  like  license 
for  the  sale  of  oil  produced  within  the  terri- 
tory does  not  take  such  business,  which  is 
interstate,  out  of  the  protection  of  the  Con- 
stitution.   In  re  Wilson,  ( 1900)  10  N.  Mex.  36. 

Sale  of  drugs.  —  An  louxi  statute  providing 
that  "any  itinerant  vendor  of  any  drug, 
nostrum,  ointment,  or  appliance  of  any  kind 
intended  for  the  treatment  of  diseases  or  in- 
jury, who  shall  by  writing  or  printing  or  by 
any  other  method  publicly  profess  to  cure  or 
treat  diseases  or  injury  or  deformity  by  any 
drug,  nostrum,  or  manipulation,  or  other 
expedient,  shall  pay  a  license  of  one  hundred 
dollars  per  annum,  to  be  paid  to  the  treas- 
urer of  the  commission  of  pharmacy,"  is  valid 
as  to  sales  made  by  an  agent  of  original 
packages  of  medicines  receiv^  from  his  prin- 
cipal in  another  state.  The  right  to  sell  in 
original  packages  medicine  brought  into  the 
state  from  another  state  does  not  include  the 
right  to  have  it  sold  by  an  unlicensed  itin- 
erant, who,  to  make  sales,  professes  knowl- 
edge of  the  art  of  healing.  State  v.  Wheelock, 
(1895)  95  Iowa  581. 


(12)  Tax  on  Merchants  amd  Peddlers,  —  A  statute  which  requires  a  ped- 
dler to  take  out  a  license,  and  in  default  thereof  subjects  him  to  a  penalty, 
is  a  valid  exercise  of  the  power  of  the  state  over  persons  and  business  within  its 
borders  as  applied  to  one  who  offers  for  sale  machines  which  he  has  with  him 
at  the  time,   the  dealings  being  neither  accompanied  nor  followed  by  any 

transfer  of  goods,  or  of  any  order  for  their  transfer,  from  one  state  to  another. 
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Emert  v,  Missouri.  (1895)  166  U.  S.  311, 
affirming  State  v.  Emert,  (1890)  103  Mo. 
241.  See  also  State  v.  Snoddy,  (1895)  128 
Mo.  523;  State  v.  Parsons,  (1894)  124  Mo. 
436;  State  V.  Smithson,  (1891)  106  Mo.  149. 

A  municipal  ordinance  imposing  a  license 
on  hawkers  and  peddlers  does  not  interfere 
with  interstate  commerce  in  the  case  of  a 
peddler  of  chairs,  imported  into  the  state  be- 
fore his  employment  begins,  even  though  the 
sale  by  him  is  conditional  and  the  title  re- 
mains in  the  foreign  owner.  South  Bend  v. 
Martin,  (1895)   142  Ind.  32. 

A  citizen  of  another  state  bringing  goods, 
wares,  and  merchandise  into  the  state  for  the 
purpose  of  peddling  them,  is  required  to  pay 
the  peddler's  license,  and  the  statute  impos- 
ing such  a  tax  does  not  violate  this  clause. 
Rash  V,  Farley,  (1891)  91  Ky.  344.  See  also 
In  re  Abel,  (Idaho  1904)  77  Pac.  Rep.  621. 

One  who  engages  on  his  own  account  in 
the  business  of  ouying  and  selling  sewing  ma- 
chines is  not  engaged  in  interstate  commerce, 
notwithstanding  the  machines  were  manu- 
factured in  another  state  than  that  of  sale, 
and  is  required  to  pay  the  license  tax  pre- 
scribed by  state  statute.  State  v.  Wessell, 
(1891)  109  N.  Car.  735. 

One  who  is  engaged  in  the  business  of  ex- 
hibiting and  offering  certain  goods  manu- 
factured in  other  states  for  sale,  from  door 
to  door,  for  cash  or  on  the  instalment  plan, 
is  not  engaged  in  interstate  commerce,  but 
must  take  out  a   license   as   a   hawker   or 

Eeddler,  under  the  state  law.  Com.  v.  Dun- 
am,  (1899)  191  Pa.  St.  73.  See  also  Com. 
V,  Harmel,  (1895)  166  Pa.  St.  89;  Com.  v, 
Gardner,  (1890)  133  Pa.  St.  284;  Com.  v. 
Rearick,  (1904)  26  Pa.  Super.  Ct.  384,  as  to 
a  peddler  delivering  goods  after  breaking  the 
original  package. 

One  engaged  in  peddling  goods  previously 
shipped  to  him  from  his  employers,  residents 
in  another  state,  is  not  engaged  in  interstate 
commerce,  and  must  take  out  a  license  re- 
quired by  state  law  as  a  peddler.  Saulsbury 
V.  SUte,  ( 1901 )  43  Tex.  Crim.  90.  See  also 
Ex  p.  Rutin,  (1889)  28  Tex.  App.  304.  Rut 
see  Kirkpatrick  v.  State,  (1901)  42  Tex. 
Crim.  459. 

Tax  on  lightning-rod  dealers.  —  A  Tewaa 
statute  requiring  dealers  in  lightning  rods 
to  procure  a  license  to  pursue  such  business 
was  held  to  be  applicable  to  one  who  took 
orders  for  goods,  which  were  shipped  direct 
to  him  from  outside  the  state,  when  it  ap- 
peared that  he  was  to  do  the  work  of  carry- 
ing the  lightning  rods  from  place  to  place 
and  se.t  them  up  at  his  own  expense,  and 
was  to  share  in  the  profits  arising,  only  ac- 
counting to  the  foreign  concern  for  one- 
fourth  of  their  list  price  for  such  goods; 
and  all  the  balance  over  this  was  to  go  to  him. 
Camp  17.  State,  (1901)  42  Tex.  Crim.  499, 
the  court  saying:  **  If  this  arrangement  did 
not  constitute  appellant  an  independent 
dealer  in  the  lightning-rod  business,  then  it 
certainly  constituted  him  a  partner  with  the 
foreign  house,  he  at  the  time  residing  and 
doing  a  lightning-rod  business  in  this  state." 


Rut  in  Talbutt  v.  State,  (1898)  39  Tex. 
Crim.  64,  the  court  held  it  to  be  a  tax  on 
interstate  commerce,  saying:  "  The  evideDoe 
shows  that  the  appellant  was  representing 
Cole  Rros.,  who  resided  in  Greencastle,  Put- 
nam coun^,  Ind.,  and  who  carried  on  their 
business  at  that  place.  Cole  Rros.  have  not, 
and  never  have  had,  a  place  of  business 
within  the  limits  of  the  state  of  Texas,  and 
appellant  is  their  agent  and  representative 
soliciting  orders  for  the  placing  of  lightning 
rods  on  houses  in  Grayson  county,  and  when 
the  orders  are  secured  they  are  sent  to  the 
place  of  business  of  Cole  Rros.,  at  Green- 
castle, Ind.  Lightning  rods  were  then  made 
in  obedience  to  said  o^rs,  shipped  to  Texas, 
and,  when  requirea  to  do  so,  appellant  as- 
sisted in  placing  these  lightning  rods  at  the 
places  desired  by  the  purchasers.  For  this 
he  collected  the  money  for  the  sale,  or  took 
notes,  as  the  case  might  be.  Without  going 
into  any  discussion  of  the  matter  further 
than  heretofore,  we  hold  that  the  conviction 


was  erroneous. 

Rulings  upon  particular  statutes.  —  An 
Arkansas  statute  providing  that  '*  there  shall 
be  levied  and  collected  as  a  state  tax,  the  sum 
of  one  hundred  dollars  upon  each  and  every 
clock  peddler,  each  and  every  agent  for  the 
sale  of  lightning  rods,  and  stove-range  agents, 
doing  business  in  this  state  for  the  term  of 
one  year  or  less,"  is  applicable  to  drummers 
selling  stove  ranges  which  are  already 
within  the  state,  having  been  shipped  into  the 
state  and  placed  in  a  storehouse  for  future 
sale.  Uynes  v,  Rriggs,  (1890)  41  Fed.  Rep. 
469. 

A  Florida  statute  imposing  a  license  on 
hawkers  and  peddlers  is  not  invalid  as  to  a 
peddler  selling  goods,  wares,  and  merchandise 
brought  into  the  state  for  the  purpose  of  sale 
at  retail,  which  were  not  sold  in  original 
packages,  the  deliveries  being  made  at  the 
time  of  taking  the  orders,  or  all  the  n^otia- 
tions  prior  to  and  attending  the  sales  being 
had  with  reference  to  goods  then  present  in 
the  state.    Hall  t\  State,  (1897)  39  Fla.  637. 

An  Indiana  statute  which  requires  a  license 
fee  to  be  paid  by  traveling  merchants  and 
peddlers  who  are  not  residents  of  the  state, 
to  vend  foreign  merchandise,  is  not  in  con- 
flict with  this  clause.  Sears  r.  Warren 
County,  (1871)  36  Ind.  267.  See  also  Reall 
V.  State,  (1835)  4  Rlackf.  (Ind.)  107. 

A  Louisia/na  statute  imposing  a  license  on 
transient  persons  doing  business  within  the 
state,  and  selling  goods  brought  from  other 
states,  does  not  violate  this  clause.  Cole  v, 
Randolph,  (1879)  31  La.  Ann.  535. 

A  Maine  statute  imposing  a  license  on  the 
business  of  an  itinerant  peddler  going  about 
from  place  to  place,  having  his  goods  with 
him,  exposing  them  for  sale  and  selling  them, 
does  not  violate  this  clause.  State  r.  Mont- 
gomery,  (1899)   92  Me.  440. 

A  Maryland  statute  providing  that  ''no 
person  or  corporation,  other  than  the  grower, 
maker,  or  manufacturer,  shall  barter  or  sell, 
or  otherwise  dispose  of,  or  shall  offer  for  sale 
any  goods,  chattels,  wares,  or  merchandise 
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within  this  state,  without  first  obtaining  a 
license  in  the  manner  herein  prescribed,  is 
valid.  Ck)rson  v.  State,  (1881)  57  Md.  266,  on 
which  statute  the  court  said :  "  It  is  not  a 
tax  upon  the  goods  constituting  the  capital 
stock  of  the  person  obtaining  the  license; 
but  the  legislature  in  regulating  the  rate  or 
cost  of  the  license,  has  adopted  as  a  stand- 
ard the  amount  or  value  of  the  stock  in 
trade  of  the  dealer.  Domestic  traders  are 
required  to  pay  the  same  rate  of  license. 
This  is  imposed  on  them  as  a  tax  upon  their 
occupation  or  business  as  vendors  of  goods; 
it  is  not,  and  has  never  been  considered  as  a 
tax  upon  their  stock  of  goods  as  property; 
for  that  is  taxed  under  our  general  laws  as 
property  within  the  state.  So  where  a  per- 
son not  residing  within  the  state,  who  wishes 
to  carry  on  the  same  business  within  its 
limits,  is  required  to  pay  the  same  rate  of 
license,  regulated  by  the  same  standard,  it 
cannot  be  successfully  maintained  that  the 
license  is  a  tax  upon  his  stock  of  mer- 
chandise, situated  in  the  state  in  which  he 
resides." 

A  M(i89achu9etts  statute  imposing  a  license 


tax  on  "every  hawker,  peddler,  or  petty 
chapman,  or  other  person,  going  from  town 
to  town,  or  from  place  to  place,  or  from 
dwelling  house  to  dwelling  house,  in  the  same 
town,  either  on  foot,  or  with  one  or  more 
horses,  or  ^  otherwise  carrying  for  sale,  or 
exposing  to  sale,  any  goods,"  etc.,  is  valid. 
Com.  i;.  Ober,  (1853)   12  Cush.  (Mass.)  493. 

A  North  Dakota  statute  entitled  **  ^n  Act 
taxing  the  occupation  of  hawkers  and 
peddlers"  is  not  invalid  as  applied  to  one 
engaged  in  the  business  of  peddling,  barter- 
ing, and  exchanging  goods,  wares,  and  mer- 
chandise, and  for  such  purpose  traveling  from 
place  to  place,  carrying  and  offering  and  ex- 
posing goods  to  sell.  In  re  Lipschitz,  (N. 
Dak.  1903)  95  N.  W.  Rep.  157. 

A  Virginia  statute  imposing  a  license*  tax 
on  agents  selling  manufactured  implements 
or  machines  is  not  invalid  as  applied  to 
agents  carrying  implements  manufactured  in 
other  states  and  selling  direct  to  customers. 
American  Harrow  Co.  v,  Shaffer,  (1895)  68 
Fed.  Rep.  757,  appeal  dismissed  for  want  of 
jurisdiction,   (1897)   166  U.  S.  718. 


A  Vnifbrm  Tax  imposed  by  a  municipal  corporation  on  all  sales  made  in  it^ 
whether  they  be  made  by  a  citizen  of  the  state  or  a  citizen  of  some  other  state, 
and  whether  the  goods  sold  are  the  produce  of  the  state  within  which  the 
municipal  ordinance  was  passed  or  some  other  state,  is  valid. 

Woodruff  17.  Parham,  (1868)  8  Wall.  (U. 
S.)   123. 

Where  original  packages  in  which  the 
goods  were  imported  have  been  broken  and 
the  goods  taken  therefrom  and  placed  in 
store  upon  sale,  thereby  becoming  mixed  with 
other  property,  they  become  subject  to  the 
taxing  power  of  the  state.  People  v,  Roberts, 
(1899)    158  N.  Y.  167. 

•  Tax  on  merchants'  purchases.  —  A  North 
Carolina  statute  imposing  a  tax  on  mer- 
chants and  dealers,  of  one-tenth  of  one  per 
centum  of  their  purchases,  is  not  a  tax  on 
property,  but  upon  the  occupation  of  buying 
and  selling  goods  in  the  state,  and  is  not  in 
conflict  with  this  clause,  notwithstanding  the 
merchandise  bought  and  sold  is  purchased 
from  persons  in  other  states.  The  tax  is  not 
on  the  business  of  buying  goods  out*  of  the 
state,  but  on  the  business  of  buying  and 
selling  goods  in  the  state  irrespective  of  the 
place  of  origin  of  the  goods ;  and  the  extent  of 
the  purchases,  whether  "  in  or  out  of  the 
state,"  is  only  referred  to  as  a  basis  by  which 
to  measure  the  tax  which  shall  be  levied  on 
the  business  proportionate  with  such  approxi- 
mation to  its  volume.  State  v,  French, 
(1891)  109  N.  Car.  727.  See  also  State  v. 
Stevenson,  (1891)   109  N.  Car.  730. 

Tax  on  aale  of  farm  products.  —  A  munici- 
pal ordinance  which  by  its  terms  makes  it 
unlawful  for  any  person  not  a  resident  of  the 
city  to  sell  farm  products  in  the  city,  with- 
out obtaining  a  license  and  payinj^  therefor 
the  sum  of  one  hundred  dollars,  except  upon 
premises  leased  or  owned  by  auch  person,  or 
to  a  person,  firm,  or  corporation  who  is  the 


lessee  or  owner  of  such  premises,  is  invalid 
as  a  regulation  of  commerce  as  applied  to  a 
person  not  a  resident  of  the  state  and  not  a 
lessee  or  owner  of  premises  in  the  city,  upon 
which  a  sale  of  farm  products  raised  in  an- 
other state  was  made.  Buffalo  v.  Reavey, 
(1899)  37  N.  Y.  App.  Div.  231,  in  which  case 
the  court  said :  **  It  is  of  no  consequence, 
even  if  the  ordinance  in  question  affects  and 
applies  with  equal  force  to  the  residents  and 
citizens  of  the  state.  One  state,  under  the 
commerce  clause  of  the  Constitution,  has  no 
right  to  prohibit  the  importation  into  that 
state  of  an  article  of  commerce  for  sale, 
simply  because  it  may  have  by  act  of  its  legis- 
lature prohibited  the  sale  of  such  article  by 
its  own  citizens." 

Selling  at  auction.  —  A  municipal  ordi- 
nance making  it  an  offense  for  any  person 
who  should  temporarily  reside  therein  to 
vend  at  auction  any  goods,  wares,  or  mer- 
chandise or  any  other  thing,  anywhere  in  the 
city,  or  engage  in  the  business  of  itinerant 
merchant  without  having  first  obtained  a 
license,  as  applied  to  one  engaged  in  the  busi- 
ness of  selling  goods  purchased  at  assignee's 
sale  and  other  bankrupt  sales,  some  in  that 
state  and  some  in  other  states,  is  not  invalid 
am  an  interference  with  or  attempted  regula- 
tion of  commerce  between  the  states.  Car- 
rollton  V.  Bazzette,  (1896)  159  111.  287. 

License  to  sell  liquor  on  board  yetaeL^ 

The  owner  of  a  restaurant  and  saloon  on 
board  a  vessel  lying  in  navigable  waters  be- 
tween two  states,  and  touching  at  navigable 
places  in  the  course  of  her  voyage,  cannot 
be  compelled  by  the  local  authorities  of  any 
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of  those  places  to  pay  a  liquor  tax  for  sell- 
ing spirits,  when  it  appears  that  he  sold 
liquors  only  on  board  the  vessel.  State  v. 
Frappart,  (1879)  31  La.  Ann.  340. 

Sales  by  traveling  troupe.  —  A  Jf osso- 
chxiselta  statute  imposing  a  tax  on  itinerant 
vendors  who  are  defined  by  the  statute  to  be 
all  persons  **  who  engage  in  a  temporary  or 
transient  business  in  this  state,  either  in  one 
locality  or  in  traveling  from  place  to  place 
selling  goods,  wares,  and  merchandise,  and 
who  for  the  purposes  of  carrying  on  such 
business  hire,  lease,  or  occupy  any  building 
or  structure  for  the  exhibition  and  sale  of 
such  goods,  wares,  and  merchandise,"  was 
held  not  to  be  invalid  as  applied  to  a  travel- 
ing troupe,  composed  of  Indians,  a  comedian, 
and  a  physician,  which  gave  entertainments 
consisting  of  songs,  dances,  farces,  Indian 
ceremonies,  and  lectures.  The  purpose  of  the 
troupe  and  of  their  entertainments  was  to 
advertise  certain  proprietary  medicines.  The 
troupe  hired  and  occupied  for  two  weeks  a 
public  hall,  and  ,there  offered  for  sale,  and 
sold,  both  during  the  entertainments,  which 
were  in  the  evenings,  and  during  the  day 
time,  bottles  of  the  medicine  to  such  parties 
as  called  for  them.  Com.  v.  Newhall,  ( 1895) 
164  Mass.  339,  holding  that  the  statute  was 
not  a  revenue  statute,  but  one  passed  under 
the  police  power  of  the  commonwealth,  for  the 
purpose  of  preventing  and  punishing  fraud  in 
bales  by  itinerant  vendors. 

Rulings  upon  particular  statutes.  —  A 
Georgia  statute  providing:  "Upon  every 
sewing  machine  company  selling  or  dealing 
in  sewing  machines,  by  itself  or  its  agents,  in 
this  state,  and  upon  all  wholesale  dealers  in 
sewing  machines  selling  sewing  machines 
manufactured  by  companies  that  have  not 
paid  the  tax  herein  required,  two  hundred 
dollars  for  each  fiscal  year  or  fractional  part 
thereof,  to  be  paid  to  the  comptroller-general 
at  the  time  of  commencement  of  business; 
and  in  addition  to  the  above  amount,  said 
companies  or  wholesale  dealers  shall  furnish 
the  comptroller-general  a  list  of  all  agents 
authorized  to  sell  machines,  and  shall  pay  to 
said  comptroller-general  the  sum  of  ten  dol- 
lars for  each  of  their  agents,  in  each  county, 
for  each  fiscal  year  or  fractional  part  thereof, 
and  upon  the  payment  of  said  sum  the  comp- 
troller-general shall  issue  to  each  of  said 
agents  a  certificate  of  authority  to  transact 
business  in  this  state,"  is  valid.    "  While  it 


is  exclusively  the  province  of  Congress  to 
regulate  commerce  between  the  several  states, 
and  to  protect  the  same  from  hostile  state 
legislation,  yet,  when  products  are  shipped 
from  one  state  and  lodged  in  another,  there 
to  be  offered  for  sale  in  open  market,  the 
business  of  selling,  them  there  is  no  longer 
interstate  commerce,  but  assumes  a  domestic 
character  and  becomes  subject  to  the  laws  of 
taxation  of  force  in  the  state  where  such 
business  is  pursued.  The  property  involved 
in  the  conduct  of  this  business,  having  be- 
come intermingled  with  the  general  mass  of 
property  in  the  state,  has  itself  become  sub- 
ject to  taxation  there;  and,  upon  principle, 
the  business  of  selling  it  is  alike  taxable  in 
that  jurisdiction."  Singer  Mfg.  Co.  v.  Wright, 
(1895)  97  Ga.  115.  See  also  Weaver  v.  State, 
(1892)  89  Ga.  639,  and  Singer  Mfg.  Co.  v. 
Wright,  (1887)  33  Fed.  Rep.  123,  in  which 
case  the  court  said  that  the  language  of  the 
Act  is  certainly  broad  enough  to  cover  all 
sewing  machine  companies,  whether  the  com- 
pany Be  of  this  or  of  another  state.  The  fact 
that  no  sewing  machines  are  manufactured  in 
the  state  cannot  change  this  matter  if  the  lan- 
guage of  the  Tax  Act  embraces  such  com- 
panies as  are  now,  or  may  hereafter  during 
the  operation  of  the  law  be,  engaged  in  such 
manufacture  in  the  state. 

A  MontCMa  statute  providing  that  "every 
person  or  persons  who  is  engaged  in  the  busi- 
ness of  selling  cigarettes,  cigarette  papers,  or 
material  used  in  making  cigarettes,  except 
tobacco,  shall  pay  a  license  of  ten  dollars  per 
month  in  addition  to  any  other  license  herein 
provided  for,"  cannot  be  considered  as  im- 
posing a  special  tax  for  the  privilege  of  sell- 
ing an  article  imported  from  another  state. 
The  tax  imposed  is  upon  the  business  of 
selling  cigarettes,  whether  manufactured 
within  the  state  or  in  another  state.  In  re 
May,  (1897)  82  Fed.  Rep.  424. 

An  Ohio  revenue  statute  providing  that 
'*  all  persons  trading  in  foreign  or  domestic 
goods,  wares,  and  merchandise,  or  drugs  and 
medicines,  within  tnis  state,  whether  the 
capital  employed  in  such  trade  shall  be 
owned  within  the  state  or  elsewhere,  shall  be 
considered  merchants,  and  as  such  shall  be 
classed  according  to  the  amount  of  annual 
capital  by  them  respectively  employed,"  was 
held  to  be  valid.  Baguet  v.  Wade,  ( 1829)  4 
Ohio  109. 


(13)  Tax  on  Merchandise  Brokers,  —  No  doubt  can  be  entertained  of  the 
right  of  a  state  legislature  to  tax  trades,  professions,  and  occupations,  in  the 
absence  of  inhibition  in  the  state  constitution  in  that  regard ;  and  where  a 
resident  engages  in  general  business,  as  that  of  a  merchandise  broker,  subject 
to  a  particular  tax,  the  fact  that  the  business  done  chances  to  consist,  for  the 
time  being,  wholly  or  partially  in  negotiating  sales  between  resident  and  non- 
resident merchants,  of  goods  situated  in  another  state,  does  not  necessarily 
involve  the  taxation  of  interstate  commerce,  forbidden  by  the  Constitution, 

Ficklen   v.    Shelby   County    Taxing   Dist.,       court  said  of  the  above  case:     "  But  this  was 

(1892)  14.5  U.  S.  21.     But  see  In  re  Rozelle,       a  case  where  the  petitioners  or  complainants 

(1893)  57  Fed.  Rep.  155,  in  which  case  the    '  had  taken  out  license  under  the  state  law  to 
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do  a  general  oommission  business,  and  had 
^yen  bond  to  report  their  commissions  dur- 
ing the  year,  and  to  pay  a  required  percent- 
age thereon,  and  applied  to  the  municipal 
authorities  to  issue  such  license  again  with- 
out the  payment  of  the  stipulated  tax;  so 
that  case  is  so  dissimilar  from  the  one  under 
consideration  that  it  is  not  authoritative 
upon  the  point  in  issue,  for  Chief  Justice 
Filler,  in  the  opinion  in  that  case,  uses  the 
following  language :  '  What  position  the  pe- 
titioners would  have  occupied  if  they  had 
not  undertaken  to  do  a  general  conunission 
business,  and  had  taken  out  no  license  there- 
for, but  had  simply  transacted  business  for 
nonresident  princinals,  is  an  entirely  different 
question,  which  aoes  not  arise  upon  this 
record.' " 

A  municipal  ordinance  providing  "  that  it 
shall  be  unlawful  for  any  person  to  engage 
in,  exercise,  or  pursue  any  of  the  following 
vocations  or  business  without  having  first 
obtained  a  license  therefor  from  the  proper 
city  authorities,  the  amount  of  which  license 
is  hereby  fixed  as  follows,  to  wit :  ( 1 )  Every 
merchandise  broker  who  maintains  a  store- 
room or  wareroom  or  office  within  the  city 
limits,  fifty  dollars  per  annum,"  as  applied 
to  a  merchandise  broker,  who  makes  contracts 


in  the  state  by  sample  for  the  sale  and  de- 
livery to  citizens  of  the  state  of  goods,  wares, 
and  merchandise  which,  at  the  time  of  enter- 
ing into  said  contract,  are  the  property  of 
citizens  of  other  states,  and  situated  in  such 
other  states;  and  who  does  not  make  sales  of 
such  goods,  wares,  and  merchandise  situated 
in  the  state  at  the  time  of  making  any  such 
contracts,  is  invalid  under  this  clause,  /n  re 
Rozelle,  (1893)  57  Fed.  Kep.  156. 

A  municipal  ordinance  which  requires  local 
commercial  brokers  before  engaging  in  busi- 
ness to  pay  a  license,  is  not  applicable  to  one 
who  acts  only  for  nonresident  principals  in 
negotiating  sales  of  merchandise  which  is 
situated  in  other  states.  Stratford  v,  Mont- 
gomery, (1895)   110  Ala.  626. 

A  municipal  ordinance  imposing  a  license 
tax  upon  every  commercial  street  broker,  as 
applied  to  persons  engaged  on  their  own  ac- 
count in  a  commercial  street  brokerage  busi- 
ness, in  the  course  of  which  they  take  orders 
for  goods  to  be  filled  by  nonresident  dealers, 
the  brokers,  unless  otherwise  directed,  placing 
these  orders  at  their  own  option  with  any  of 
their  correspondents,  and  reselling  any  goods 
rejected  after  their  arrival  within  the  state, 
is  valid.  Walton  v,  Augusta,  (1898)  104  Ga. 
767. 


(14)  Tax  on  Money  or  Exchange  Brokers,  —  A  state  statute  levying  an 
annual  tax  on  money  and  exchange  brokers  is  not  invalid  when  applied  to  a 
person  whose  sole  business  is  buying  and  selling  foreign  bills  of  exchange.  Bills 
of  exchange  are  instruments  of  commerce,  but  this  is  not  a  tax  on  them.  Under 
the  law  every  person  is  free  to  buy  or  sell  bills  of  exchange  as  may  be  necessary 
in  his  business  transactions,  but  he  is  required  to  pay  the  tax  if  he  engage  in 
the  business  of  a  money  or  exchange  broker. 

Nathan  v.  Louisiana,    (1850)    8   How.  (U.  S.)  80,  affirming   (1845)    12  Rob.   (La.)  332. 

(15)  Tax  on  Sale  of  Sunday  Newspapers.  —  A  statute  providing  that 
"  there  shall  be  levied  on  and  collected  from  every  person,  firm,  or  association 
of  persons  selling  or  offering  for  sale  the  *  Sunday  Sun,'  the  *  Kansas  City 
Sunday  Sun,'  or  other  publications  of  like  character,  whether  illustrated  or 
not,  the  sum  of  five  hundred  dollars  in  each  county  in  which  sale  may  be  made 
or  offered  to  be  made,"  is  not  an  encroachment  on  this  clause,  as  resident  or 
nonresident  sellers  of  papers  must  submit  to  the  requirements  of  the  law  before 
selling,  within  the  limits  of  the  state,  the  designated  publications. 

Preston  v.  Finley,  (1896)  72  Fed.  Rep.  851. 

(16)  Tax  on  Business  of  Dealing  in  Futures.  —  A  statute  levying  a  license 
tax  as  follows:  "  Upon  every  individual  or  firm,  or  his  or  their  agents,  engaged 
in  the  business  of  selling  or  buying  farm  products,  sugar,  coffee,  and  salt,  and 
meat  for  future  delivery  (commonly  called  ^futures'),  five  hundred  dollars 
each  per  annum  for  the  county  where  such  business  is  carried  on,"  is  valid. 
The  business  of  buying  and  selling  as  futures,  being  gambling,  is  not  protected 
by  this  clause  of  the  Constitution. 

Alexander  v.  State,  (1890)  86  Ga.  246. 
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(17)  Taa^onDrwmrryeTBy  CanvaaaerSf  and  Sample  Peddlers  —  (a)  In  etntnO. — 
A  tax  applied  to  an  individual  within  the  state,  selling  the  goods  of  his  principal 
who  is  a  nonresident  of  the  state,  is  in  effect  a  tax  upon  interstate  commeioey 
and  that  fact  is  not  in  any  wise  altered  by  calling  the  tax  one  upon  the  occu- 
pation of  the  individual  residing  within  the  state  while  acting  as  the  agent  of 
a  nonresident  principal.  The  tax  remains  one  upon  interstate  commerce,  under 
whatever  name  it  may  be  designated. 


Stockard  v,  Morgan,  (1902)  185  U.  S.  37, 
the  court  saying:  "Although  the  state  has 
general  power  to  tax  individuals  and  prop- 
erty within  its  jurisdiction,  yet  it  has  no 
power  to  tax  interstate  commerce,  even  in  the 
person  of  a  resident  of  the  state,"  reversing 
(1900)  105  Tenn.  412.  See  also  Corson  v. 
Maryland,  (1887)  120  U.  S.  502;  McGlellan 
r.  Pettigrew,  (1892)  44  La.  Ann.  356;  Rich- 
ardson V,  State,  (Miss.  1892)  11  So.  Rep. 
934:  Wrought  Iron  Range  Co.  v,  Campen, 
(1904)  135  N.  Car.  506;  SUte  v,  Bracco, 
(1889)  103  N.  Car.  349;  Baxter  V,  Thomas, 
(1896)  4  Okla.  605;  Hurford  v.  State,  (1892) 
91  Tenn.  669;  Miller  f7.  (Goodman,  (1897)  91 
Tex.  41;  Woessner  v.  Cottam,  (1898)  19  Tex. 
Civ.  App.  611. 

A  state  statute  imposing  a  tax  or  duty  on 
persons  who,  not  having  their  place  of  busi- 
ness within  the  state,  engage  in  the  business 
of  selling  or  of  soliciting  the  sale  of  certain 
described  liquors  to  be  shipped  into  the  state, 
is  repugnant  to  the  Constitution.  Walling 
V.  Michigan,  (1886)   116  U.  S.  454. 

A  municipal  ordinance  requiring  the  pay- 
ment of  a  license  by  an  agent  sent  into  the 
state  by  a  manufacturer  in  another  state  to 
solicit  orders  is  a  direct  burden  upon  inter- 
state commerce,  and  therefore  void.  Bren- 
nan  v.  Titusville,  (1894)  153  U.  S.  297.  See 
also  Com.  v.  Walker,  (1894)  14  Pa.  Co.  Ct. 
686;  Ex  p.  Holman,  (1896)  36  Tex  Crim. 
255;  State  v.  Willingham,  (1900)  9  Wyo. 
290. 

The  sale  of  goods  which  are  in  another 
state  at  the  time  of  the  sale,  for  the  purpose 
of  introducing  them  into  the  state  in  which 
the  negotiation  is  made,  is  interstate  com- 
merce. A  tax  on  the  sale  of  such  goods  be- 
fore they  are  brought  into  the  state  is  a 
tax  on  interstate  commerce  itself;  and  a' 
license  or  privilege  tax  for  negotiating  the 
sale  in  one  state  of  goods  in  another  is,  in 
effect,  a  tax  on  the  goods  sold,  and  a  state 
cannot  levy  a  tax  on  goods  not  within  her 
jurisdiction.  Hynes  v.  Briggs,  (1890)  41 
Fed.  Rep.  470.  ' 

A  city  cannot  be  empowered  by  the  laws  of 
its  own  state  to  impose  a  license  tax  upon  a 
commercial  drummer  or  other  person  of  a 
another  state,  for  merely  offering  to  sell 
goods  within  the  city  by  sample,  where  the 
goods  are  to  be  brought  from  another  state, 
and  wher^  the  owner  of  the  goods  does  not 
reside  within  the  state  where  the  goods  are 
offered  for  sale.  Ft.  Scott  v.  Pelton,  (1888) 
39  Kan.  764. 


A  peddler  of  organs  for  a  company  in  an- 
other state  took  an  organ  with   him,   and 


whenever  he  made  a  sale  of  the  same  style 
organ  as  he  carried  he  delivered  it  at  once, 
and  if  a  different  style  were  wanted  he  made 
a  contract  and  sent  the  order  to  the  office  of 
the  company,  and  the  organ  was  shipped  to 
the  agent,  who  delivered  it.  The  organs  were 
paid  for  in  money  and  notes,  the  notes  being 
sent  to  the  company  and  guaranteed  by  the 
agent.  It  was  held  that  the  agent  was  en- 
gaged in  interstate  commerce  and  not  liable 
to  the  occupation  tax,  and  this  notwithstand- 
ing the  agent  made  a  sale  of  an  organ  then 
at  the  house  of  another  party,  within  the 
state.  French  v.  State,  ( 1900)  42  Tex.  Crim. 
222. 

Distributing  point  within  the  state.  —  A 
municipal  ordinance  providing  "that  all 
persons  canvassing  or  soliciting  within  the 
said  city  orders  for  goods,  books,  paintings, 
wares,  or  merchandise  of  any  kind,  or  per- 
sons delivering  such  articles  under  orders  so 
obtained  or  solicited,  shall  be  required  to 
procure  from  the  mayor  a  license  to  trans- 
act business,  and  shall  pay  to  the  said  treas- 
urer therefor  the  following  terms,"  is  void 
as  applied  to  a  book  agent  soliciting  orders 
for  the  sale  of  books  and  periodicals  pub- 
lished in  another  state,  where  all  orders  for 
books  and  periodicals  taken  by  the  agent  for 
his  employer  are  sent  to  be  filled,  and  the 
goods  are  subsequently  delivered  by  the  em- 
ployer on  such  terms  and  conditions  as  meet 
his  approval,  notwithstanding  the  employer 
has  a  branch  office  or  storeroom  in  the  state 
from  which  he  sends  out  the  books  which 
are  needed  to  fill  the  orders  taken  by  the 
canvassers,  and  as  needed  to  replenish  the 
stock  in  the  branch  office  he  ships  books 
from  time  to  time  from  his  main  office  or 
storehouse  in  the  other  states.  Jn  re  Nich- 
ols, (1891)  48  Fed.  Rep.  164.  See  also  In  re 
Tyerman,  (1891)  48  Fed.  Rep.  167,  as  to 
one  whose  duty  it  is  to  deliver  the  books  and 
to  collect  the  price;  In  re  White,  (1890)  43 
Fed.  Rep.  913. 

Where  a  salesman  is  engaged  in  the  busi- 
ness of  taking  orders  for  goods,  and  sends 
such  orders  to  the  main  office  in  another 
state  or  to  one  of  the  distributing  points 
outside  of  the  state,  when  there  is  a  dis- 
tributing point  within  the  state  in  which  the 
orders  are  taken,  the  transaction  cannot  be 
called  interstate  commerce  but  an  evasion 
of  the  tax  laws  of  the  state.  Kimmell  9. 
State,   (1900)   104  Tenn.  184. 

Distinction  between  sales  to  merduuits  sad 
to  public  generally.  —  A  distinction  made  by 
a  municipal  ordinance  between  agents  and 
drummers  selling  exclusively  by  sample  or 
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otherwise  to  regular  merchants  of  the  town 
and  those  selling  to  the  public  generally  can- 
not alter  the  situation.  Clements  v,  Casper, 
(1894)  4  Wyo.  498. 

Excepting  only  manufactured  goods.  —  A 
municipal  ordinance  imposing  license  taxes 
on  canvassers  and  peddlers,  and  containing 
a  proviso  that  "  this  ordinance  shall  not 
apply  to  persons  soliciting  orders  for  the 
manufacture  of  goods  manufactured  beyond 
the  boundary  of  this  state,"  is  invalid.  Such 
a  proviso  is  not  wide  enough,  as  there  are 
many  articles  of  extensive  interstate  com- 
merce besides  manufactured  goods.  Port 
Clinton  v.  Shafer,  (1896)  5  Pa.  Dist.  583. 

On  business  of  putting  up  lightning  rods. 
—  A  North  Carolina  statute  imposed  a 
license  tax  **  on  every  itinerant  who  puts  up 
lightning  rods,  fifty  dollars  annually,  for 
each  county  in  which  he  carries  on  business." 
Where,  in  the  trial  of  a  person  indicted  for 
failure  to  take  out  a  license  provided  for  by 
the  statute,  it  appeared  that  he  was  an 
asent,  for  the  sale  and  delivery  in  the  state, 
of  manufacturers  of  lightning  rods  in  an- 
other state,  and  that  such  sale  and  delivery 
included  the  putting  up  of  said  rods  when- 
ever the  purcnaser  so  requested,  for  which 
no  extra  cnarf^e  was  made,  and  that  the  rods 
were  shipped  in  bulk  to  the  agent,  who  broke 
the  package  for  distribution  to  his  customers, 
it  was  held  that  the  connection  between  the 
pursuit  of  such  avocation  and  the  sale  of 
articles  manufactured  in  another  state  was 
so  remote  in  its  effect  as  to  impose  no  burden 
upon  the  business  of  interstate  commerce; 
and  that  the  manner  of  sale  and  delivery  of 
the  lightning  rods  was  such  as  to  divest  it 
of  any  feature  of  interstate  commerce,  the 
original  packages  being  necessarily  broken 
before  the  sale  was  completed  by  delivery  to 
the  purchasers.  State  i;.  Gorham,  (1894) 
116  N.  Car.  721. 

Picture  and  picture  frame  ordinances.  —  A 
municipal    ordinance   provided    "  that   every 

Serson  engaged  in  the  business  of  selling  or 
slivering  picture  frames,  pictures,  photo- 
graphs or  likenesses  of  the  human  face,  in  the 
city  of  Greensboro,  whether  an  order  for  the 
same  shall  have  been  previously  taken  or  not, 
unless  the  said  business  is  carried  on  by  the 
same  person  in  connection  with  some  other 
business  for  which  a  license  has  already  been 
paid  to  the  city,  shall  pay  a  license  tax  of 
ten  dollars  for  each  year."  An  agent  of  a 
foreign  corporation  was  found  guilty  by  the 
state  courts  of  a  violation  of  the  ordinance 
in  delivering  pictures  and  frames  shipped 
from  the  home  state  of  the  corporation  for 
which  contracts  of  sale  had  previously  been 
made  without  a  license.  It  was  held  that  the 
ordinance  as  so  construed  and  applied  was 
an  interference  with  interstate  commerce. 
Caldwell  r.  North  Carolina,  (1903)  187  U.  S. 
624,  reverting  State  v,  Caldwell,  (1900)  127 
N.  Car.  521.  See  also  Menke  v.  State,  (Neb. 
1904)  97  N.  W.  Rep.  1020;  Laurens  v.  El- 
more, (1899)  55  S.  Car.  477. 

A  business  carried  on  by  a  nonresident  of 
Georgia  through  agents,  some  of  whom  solicit 
from  citisens  of  this  state  orders  for  goods 


and  forward  the  same  to  their  principal 
in  the  state  of  his  residence,  and  others  of 
whom,  after  the  arrival  of  shipments  from 
that  state,  make  deliveries  to  and  collections 
from  the  customers  here,  is  not  protected 
by  the  interstate  commerce  clause  of  the 
Federal  Constitution  from  municipal  taxa- 
tion in  Georgia,  when  it  affirmatively  appears 
that  some  of  these  goods  are  never  in  fact 
ordered  or  purchased  until  after  they  are 
actually  within  the  limits  of  this  state.  The 
above  is  applicable  to  a  business  in  the 
course  of  which  each  customer,  though  he 
actually  orders  a  portrait  from  a  dealer  in 
another  state,  has  the  right  or  privilege  of 
selecting  and  purchasing  from  the  latter's 
agent  in  this  state  a  suitable  frame  for  every 
portrait  from  a  stock  of  frames  shipped  to 
Georgia  for  this  purpose  by  the  dealer,  no 
customer,  however,  being  in  any  instance 
boimd  to  purchase  a  frame  unless  he  chooses 
to  do  so.  So  far  as  respects  the  sale  of  the 
frames,  this  is  a  Georgia  business  pure  and 
simple,  and  has  no  interstate  feature. 
Chrystal  t\  Macon,  (1899)   108  Ga.  27. 

A  Tennessee  statute  providing  that  "  per- 
sons other  than  photographers  of  this  state, 
soliciting  pictures  to  be  enlarged  outside  of 
this  state,"  shall  pay,  in  every  county  where 
so  engaged,  "  each,  per  annum,  twenty-five 
dollars,"  as  a  privilege  taX)  is  void  as  a  regu- 
lation of  commerce  among  the  states.  State 
t?.  Scott,  (1897)  98  Tenn.  256. 

Rulings  upon  particular  statutes  and  ordi- 
nances.—  An  Alabama  statute  which  imposes 
a  license  tax  on  "itinerant  dealers  in  fruit 
trees,  vines,"  etc.,  so  far  as  it  applies  to  the 
foreign  drummer  or  traveling  agent  selling 
goods  only  by  sample  for  his  principal  who 
resides  in  another  state,  is  an  attempted 
regulation  of  commerce  between  the  states 
and  is,  therefore,  unconstitutional.  State  v, 
Agee,  (1887)   83  Ala.  110. 

California.  —  A  municipal  ordinance  pro- 
viding that  "  it  shall  be  unlawful  for  any 
person  to  engage  in  or  carry  on  any  business, 
trade,  profession,  or  calling,  for  the  transac- 
tion or  carrying  on  of  which  a  license  is 
required,  without  first  taking  out  or  pro- 
curing the  license  required  for  such  business, 
trade,  profession,  or  calling,"  cannot  be  en- 
forced against  one  who  is  engaged  in  taking 
orders  within  the  town  for  a  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  another  state,  and  having  its 
principal  place  of  business  and  factory  in 
that  state,  and  having  no  warehouse,  store- 
house, or  place  of  business  in  the  state  in 
which  the  agent  is  soliciting  orders.  Such 
an  ordinance  is  not  an  exercise  of  the  police 
power,  but  of  the  taxing  power.  In  re  Tins- 
man,  (1899)  95  Fed.  Rep.  649. 

District  of  Columbia.  —  An  Act  of  the 
legislative  assembly  of  the  District  of  Co- 
lumbia which  imposes  "a  license  on  trades, 
business,  and  professions  practiced  or  car- 
ried on  in  the  District  of  Columbia,''  is 
invalid  as  being  a  regulation  of  interstate 
commerce  so  far  as  applicable  to  commercial 
agents  whose  business  it  is  to  offer  mer- 
chandise for  sale  by  sample  on  behalf  of  ii;- 
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diyiduals  or  firms  doing  business  outside  of 
the  District.  Stoutenburgh  v.  Hennick, 
(1889)  129  U.  S.  147,  the  court  saying: 
"That  the  power  granted  to  Congress  to 
regulate  commerce  is  necessarily  exclusive 
whenever  the  subjects  of  it  are  national  or 
admit  only  of  one  uniform  system  or  plan  of 
regulation  throughout  the  country,  and  in 
such  case  the  failure  of  Congress  to  make 
express  regulations  is  equivalent  to  indicat- 
ing its  will  that  the  subject  shall  be  left 
free;  that  in  the  matter  of  interstate  com- 
merce the  United  States  are  but  one  country, 
and  are  and  must  be  subject  to  one  system 
of  regulations,  and  not  to  a  multitude  of  sys- 
tems ;  and  that  a  state  statute  requiring  per- 
sons soliciting  the  sale  of  goods  on  behalf  of 
individuals  or  firms  doing  business  in  an- 
other state  to  pay  license  fees  for  permission 
to  do  so,  is,  in  the  absence  of  congressional 
action,  a  regulation  of  commerce  in  violation 
of  the  Constitution." 

An  Idaho  statute  requiring  solicitors  tak- 
ing orders  for  goods  and  merchandise  to  ob- 
tain a  license  and  pay  a  tax  therefor,  is  in 
violation  of  this  clause  when  applied  to  per- 
sons acting  as  agents  and  solicitors  for  citi- 
zens of  other  states  in  the  sale  of  property 
not  at  the  time  within  the  state.  In  re 
Kinyon,  (Idaho  1904)   75  Pac.  Rep.  268. 

Indiana.  —  A  municipal  ordinance  requir- 
ing a  license  fee  from  agents  representing 
citizens  of  another  state,  who  offer  goods  not 
in  the  state  for  sale  by  sample,  is  void,  be- 
cause it  assumes  to  establish  a  regulation 
affecting  commerce  between  the  states.  Mc- 
Laughlin 17.  South  Bend,  (1890)  126  Ind. 
472.  See  also  Martin  v,  Rosedale,  (1891) 
130  Ind.  109. 

A  Louisiana  statute  which  declares  that 
"  all  traveling  agents  offering  any  species  of 
merchandise  in  this  state  for  sale,  or  selling 
same  by  sample,  or  otherwise,  shall  pay 
•  •  *  a  license  of  fifty  dollars,"  is  re- 
pugnant to  par.  3,  sec.  8,  art.  I.  of  the  United 
States  Constitution,  which  declares  that  Con- 
gress shall  have  power  to  regulate  commerce 
among  the  several  states,  and  the  same  is  un- 
constitutional, and,  in  so  far  as  such  travel- 
ing agents  may  represent  principals  domi- 
ciled in  other  states,  the  tax  is  null  and 
void.  Simmons  Hardware  Co.  t?.  McGuire, 
( 1887 )   39  La.  Ann.  848. 


A  Maryland  statute  providing  that  "  no 
person,  not  being  a  permanent  resident  of 
this  state,  shall  sell,  offer  for  sale,  or  expose 
for  sale,  within  the  limits  of  the  city  of 
Baltimore,  any  goods,  wares,  or  merchandise, 
other  than  agricultural  products  and  articles 
manufactured  in  the  state  of  Maryland, 
within  the  limits  of  said  city,  either  by  card, 
sample,  or  other  specimen,  or  by  written  or 
printed  trade  list,  or  catalogue,  whether  such 
person  be  the  maker  or  manufacturer  thereof 
or  not,  without  first  obtaining  a  license  so  to 
do,"  was  held  not  to  violate  this  clause. 
Ward  V.  State,  u869)  31  Md.  283.  On  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States,  the  statute  was  held  to  be  in- 
valid under  sec.  2,  art.  IV.,  providing  that 
the  citizens  of  each  state  shall  be  entitled  to 


all  privileges  and  immunities  of  citizens  in 
the  several  states.  In  concurring,  Bradley, 
J.,  was  of  the  further  opinion  that  the  stat- 
ute was  in  violation  of  thi^  clause. 

Michigan.  —  A  municipal  ordinance  im- 
posing a  license  fee  on  persons  going  about 
from  place  to  place  offering  goods  for  sale, 
by  sample  or  otherwise,  is  inoperative  and 
void,  as  an  interference  with  interstate  com- 
merce, in  so  far  as  it  applies  to  one  soliciting 
orders  for  goods  by  sample  for  a  nonresident 
manufacturer,  who  is  to  ship  the  goods  from 
the  state  of  his  residence.  People  v.  Bunker, 
(1901)   128  Mich.  160. 

A  Michigan  statute  providing  "  that  every 
person  who  shall  come  into,  or  being  in  this 
state,  shall  engage  in  the  business  of  selling 
spirituous  and  intoxicating,  malt,  brewed, 
or  fermented  liquors  to  citizens  or  residents 
of  this  state,  at  wholesale,  or  of  soliciting  or 
taking  orders  from  citizens  or  residents  of 
this  state  for  any  such  liquors,  to  be  shipped 
into  this  state,  or  furnished  or  supplied  at 
wholesale  to  any  person  within  this  state, 
not  having  his,  their,  or  its  principal  place  of 
business  within  this  state,  shall,  on  or  before 
the  fourth  Friday  of  June  in  each  year,  pay 
a  tax  of  three  hundred  dollars  if  engaged  in 
selling,  or  soliciting,  ,or  taking  orders  for  the 
sale  of  such  spirituous  and  intoxicating 
liquors,  and  one  hundred  dollars  for  malt, 
brewed,  or  fermented  liquors,"  was  held  to  be 
valid  as  to  one  engaged  in  soliciting  and 
taking  orders  from  citizens  of  the  state  for 
spirituous  and  intoxicating  liquors  to  be 
shipped  into  the  state  and  furnished  and 
supplied  at  wholesale  by  a  copartnership  not 
a  resident  of  the  state,  nor  having  its  princi- 
pal place  of  business  therein.  People  v. 
Walling,  (1884)  53  Mich.  265. 

Minnesota.  —  A  municipal  ordinance  pro- 
viding that  "  no  person  shall  peddle,  *  *  * 
or  go  from  house  to  house  or  place  to  place, 
within  the  limits  of  the  city  of  Austin,  and 
sell,  dispose  of,  or  offer  for  sale,  by  sample, 
at  retail,  any  goods,  wares,  merchandise,  or 
any  article  of  any  description  whatsoever, 
without  having  first  obtained  a  license  there- 
for," and  defining  a  peddler,  is  invalid  as  to 
sales  of  merchandise  by  sample,  manufac- 
tured in  another  state.  The  mere  calling  of 
a  person  engaged  in  a  soliciting  trade,  by 
sample,  for  his  employer,  residing  within  an- 
other state,  a  "  peddler,"  does  not  change  the 
character  of  the  business.  In  re  Kimmel, 
( 1890)  41  Fed.  Rep.  776. 

A  Nevada  statute  providing  for  the  licens- 
ing of  traveling  merchants  and  merchants  do- 
ing business  through  soliciting  agents,  com- 
monly known  as  "  drummers,"  was  held  to  be 
invalid  as  to  one  offering  goods,  wares,  and 
merchandise  for  sale  to  l^  delivered  at  a 
future  time  from  another  state  by  his  prin- 
cipal, a  resident  of  that  other  state.  Ex  p. 
Rosenblatt,  (1887)  19  Nev.  439.  Contra, 
Ex  p.  Robinson,  (1877)   12  Nev.  263. 

New  Jersey.  —  A  municipal  ordinance  en- 
titled "  An  ordinance  concerning  licenses  to 
hawkers,  peddlers,  canvassers,  and  auction- 
eers," which  was  passed  by  a  town  council 
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under  the  authority  of  a  New  Jersey  statute 
respecting  licenses,  etc.^  approved  March  31, 
1800,  empowering  the  governing  body  of  any 
incorporated  town  to  pass  ordinances  licensing 
hawkers,  auctioneers,  and  itinerant  vendors 
of  merchandise,  and  to  prescribe  penalties  for 
the  violation  of  such  ordinance,  was  held  to 
be  valid.  Kolb  r.  Boonton,  (1899)  64  N.  J. 
L.  164,  wherein  the  court  said:  ''It  is 
observed  that  the  ordinance  imposes  a  license 
fee  upon  canvassers  as  well  as  upon  hawkers, 

Seddlers,  and  auctioneers.  The  Act  of  1890 
oes  not,  in  terms,  include  the  former  in  the 
enumeration  of  businesses  which  may  be 
licensed.  But  it  is  unnecessary  to  consider 
whether  this  provision  is  void,  for  ordinances, 
like  acts  of  the  legislature,  may  be  good  in 
part  though  bad  in  other  separable  and  inde- 
pendent provisions." 

A  North  Carolina  statute  providing  that 
"every  person,  company,  or  manufacturer 
who  shall  engage  in  the  business  of  selling 
pianos  or  organs  by  sample,  list,  or  other- 
wise in  the  state,  shall,  before  selling  or 
offering  for  sale  any  such  instrument,  pay 
to  the  state  treasurer  a  tax  of  two  hundred 
and  fifty  dollars  and  obtain  a  license  which 
shall  operate  one  year  from  its  date,  and  all 
licenses  shall  be  countersigned  by  the  audi- 
tor, and  no  other  license  tax  shall  be  required 
by  counties,  cities,  or  towns,"  as  applied  to 
the  case  of  a  soliciting  agent  engaged  in  the 
business  of  selling  and  offering  to  sell  pianos 
ond  organs  by  sample  and  list,  for  a  manu- 
facturer and  wholesale  dealer  in  another 
state,  with  no  place  of  business  in  North 
Carolina,  is  a  burden  on  interstate  com- 
merce. Em  p.  Hough,  (1805)  60  Fed.  Rep. 
330. 

If  a  North  Carolina  statute  causeh  legal 
process  to  be  issued  for  the  collection  of  a 
penalty  for  the  nonpayment  of  taxes  on  sales 
by  sample  of  goods  not  then  within  the 
state,  then  the  Act  is  a  regulation  of  inter- 
state commerce  and  repugnant  to  the  Con- 
stitution of  the  United  States.  In  re  Flinn, 
(1893)  57  Fed.  Rep.  501. 

A  North  Dakota  statute  providing  that 
"  it  shall  be  unlawful  for  any  person  to 
travel  from  place  to  place  in  any  county 
within  this  state  for  the  purpose  of  carrying 
to  sell,  or  exposing  or  offering  for  sale,  bar- 
ter, or  exchange  at  retail,  any  goods,  wares, 
or  merchandise,  notions,  or  other  articles  of 
trade  whatsoever,  except  as  hereinafter  pro- 
vided, whether  by  sample  or  otherwise,  and 
whether  such  goods,  wares,  merchandise, 
notions,  or  other  articles  of  trade  what- 
soever, are  delivered  at  the  time  of  sale,  or  to 
be  delivered  at  some  future  time,  unless  such 
person  shall  have  first  obtained  a  license  as 
a  peddler  as  hereinafter  provided,"  being 
invalid  as  to  those  who  offer  for  sale  by 
sample  goods  to  be  shipped  from  other  states, 
is  absolutely  void.  State  v.  O'Connor,  ( 1896 ) 
6  N.  Dak.*  631,  the  court  saying:  *'  It  is 
plain  to  our  minds  that  if,  after  this  law  is 
thus  emasculated,  we  should  hold  it  good  as 
tc  others  within  the  purview  of  the  statute, 
we  would  leave  upon  the  statute  book  a  law 
which  the  legislature  never  intended  to  enact ; 


one  which  they  would  not  have  enacted.  The 
effect  of  ruling  that  the  statute  would  be 
valid  as  to  those  not  protected  by  the  article 
of  the  Federal  Constitution  relating  to  inter- 
state commerce  would  be  to  leave  standing 
an  Act  which  would  discriminate  against  the 
business  interests  of  this  state  in  favor  of 
business  enterprises  in  foreign  jurisdictions. 
We  cannot  believe  that  such  a  law  would 
have  been  enacted  by  the  legislature." 

A  Texas  statute  which  required  that  there 
should  be  levied  and  collected  "  from  every 
commercial  traveler,  drummer,  salesman,  or 
other  solicitor  of  trade  by  sample  or  other- 
wise, an  annual  occupation  tax  of  thirty- 
five  dollars,"  was  held  invalid  as  a  burden 
upon  interstate  commerce  when  applied  to  the 
case  of  one  engaged  in  the  business  of  solicit- 
ing trade  by  the  use  of  samples  for  a  house 
doing  business  in  another  state.  Asher  v. 
Texas,  (1888)  128  U.S.  129,  reversing  (1887) 
23  Tex.  App.  662.  See  also  Turner  v.  State, 
(1900)  41  Tex.  Crim.  545;  Harkins  t?.  SUte, 
(Tex.  Crim.  1903)  75  S.  W.  Rep.  26;  Overton 
V.  Vicksburg,   (1893)   70  Miss.  558. 

A  Texas  statute  providing  "  that  there 
shall  be  levied  on  and  collected  from  every 
person,  firm,  company,  or  association  of  per- 
sons, pursuing  any  oif  the  following  named 
occupations,  an  annual  tax,  except  when 
herein  otherwise  provided,  on  every  such 
occupation  or  separate  establishment  as  fol- 
lows :  ♦  •  »  From  every  commercial  trav- 
eler, drummer,  salesman^  or  solicitor  of 
trade,  by  sample  or  otherwise,  an  annual 
occupation  tax  of  thirty-five  dollars,  payable 
in  advance,"  and  **  that  every  commercial 
traveler,  drummer,  salesman,  or  solicitor  of 
trade  shall,  on  demand  of  the  tax  collector 
of  any  county  of  the  state,  or  of  any  peace 
officer  of  said  county,  exhibit  to  such  officer 
the  comptroller's  receipt  above  mentioned; 
and  every  commercial  traveler,  drummer, 
salesman,  or  solicitor  of  trade,  who  shall 
fail  or  refuse  to  exhibit  said  receipt  to  such 
officer  on  demand  by  hint,  shall  be  guilty  of 
a  misdemeanor,  and  fined  in  a  sum  not  less 
than  twenty-five  dollars,  nor  more  than  one 
hundred  dollars,"  is  utterly  void  so  far  as  it 
affects  the  commerce  of  citizens  of  other 
states  having  no  goods  within  the  state,  but 
selling  by  sample.  Ex  p.  Stockton,  (1887) 
33  Fed.  Rep.  97. 

Virginia,  —  A  municipal  ordinance  pre- 
scribing a  license  tax  for  the  privilege  of 
prosecuting  the  business  of  a  broker  is  in- 
valid as  to  one  whose  occupation  is  soliciting 
orders  by  personal  application,  and  by  the 
exhibition  of  samples,  solely  for  nonresident 
merchants,  who  are  his  principals  and  who 
ship  the  goods  to  the  resident  merchant  if 
the  sale  and  credit  are  satisfactory.  Adkins 
r.  Richmond,  (1900)  98  Va.  92. 

A  Virginia  statute  requiring  a  license  to 
be  obtained  by  every  person  who  sells  by 
sample  card,  etc.,  was  held  not  to  be  a  regu- 
lation of  commerce.  Speer  v.  Com.,  (1873) 
23  Gratt.   (Va.)   939. 

A  West  Virginia  statute  providing  that 
"  no  person  without  a  state  license  therefor 
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shall  Bolicit  or  reoeiye  orders  for  spirituous 
liquors,"  etc.,  is  repugnant  to  this  clause  as 
applied  to  a  person  soliciting  and  receiving 
orders  for  sales  of  liquor  by  a  dealer  in 
another  state  who  in  pursuance  of  the  order 
ships  the  liquor  to  the  purchaser.  No  ques- 
tion can  be  made  because  the  article  sold  is 
spirituous  liquors,  for  spirituous  liquors  are 
property,  and  a  legitimate  subject  of  traffic 
and  interstate  commerce.  State  v,  Lichten- 
stein,  (1897)  44  W.  Va.  99. 

A  WMCOtMtn  statute  provides  that  no  per- 
son who  is  not  licensed  by  payment  of  a 
prescribed   fee    shall    travel    from    place   to 


place  within  the  state  for  sale  of  goods  "at 
retail  or  to  consumers/'  by  sample  or  other- 
wise, with  numerous  exceptions  of  permanent 
traders  and  other  classes.  The  attempted 
enforcement  of  this  statute  in  the  case  of 
salesmen  soliciting  orders  for  the  sale  of 
their  employers'  ^x>ds  for  future  delivery, 
and  having  only  samples  with  them,  the 
employer  l^ing  a  dealer  of  the  merchandise 
in  another  state,  and  the  goods  being  in  that 
state  and  legitimate  and  proper  articles  of 
commerce,  is  an  interference  with  interstate 
commerce.  In  re  Mitchell,  (1894)  62  Fed. 
Rep.  676. 


(b)  AInmbm  of  OlsorimiBatioB  in  Favor  of  Domettlo  CommerM.  (See  also  Supra,  Dis- 
crimination Against  Foreign  Products,  p.  431 ;  Inspection  Laws  —  Discrimmor 
tion,  p.  436;  Pilots  and  Pilotage  —  Discrirniimation  in  Rates  of  Pilotage,  p. 
493;  State  Taxation  —  Discrimination  Against  Foreign  Products,  p.  626.)  — 
A  state  statute  requiring  drummers  engaged  in  soliciting  trade  for  a  house  or 
firm  doing  business  in  another  state  to  pay  a  license,  is  a  burden  on  interstate 
conmierce.  The  fact  that  no  discrimination  is  made  between  domestic  and 
foreign  commerce  does  not  render  such  a  tax  valid. 

Robbins  v,  Shelby  County  Taxing  Dist., 
(1887)  120  U.  S.  493,  in  which  case  the  court 
said:  "  When  goods  are  sent  from  one  state 
to  another  for  sale,  or,  in  consequence  of  a 
sale,  they  become  part  of  its  general  prop- 
erty and  amenable  to  its  laws;  provided, 
that  no  discrimination  be  made  against  them 
as  goods  from  another  state,  and  that  they 
be  not  taxed  by  reason  of  being  brought  from 
another  state,  but  only  taxed  in  the  usual 
way  as  other  goods  are.  But  to  tax  the  sale 
of  such  goods,  or  the  offer  to  sell  them,  before 
th^  are  brought  into  the  state,  is  a  very 
different  thing,  and  seems  to  us  clearly  a  tax 
on  interstate  commerce  itself."  Reversing 
(1884)  13  Lea  (Tenn.)  303. 


A  municipal  ordinance  requiring  drummers 
and  commercial  travelers  to  pay  licenses  and 
defining  drummers  or  commercial  travelers  as 
follows:  "All  persons  who  shall  go  about, 
from  place  to  place,  within  the  corporate  lim- 
its of  the  city  of  Portland,  soliciting  the  pur- 
chase of  goods,  wares,  or  merchandise,  or 
offering  to  sell,  barter,  or  deliver  any  goods, 
wares,  or  merchandise,  by  sample  or  otherwise, 
are  hereby  defined  (declared)  to  constitute 
drummers  and  commercial  travelers,"  makes 
no  discrimination  between  the  products  of  the 
staite  and  any  other  state  or  country,  and  is, 
therefore,  valid.  Ex  p.  Hanson,  (1886)  28 
Fed.  Rep.  128. 

A  District  of  Columbia  legislative  assem- 
bly statute  providing  that ''  commercial  agents 
shall  pay  two  hundred  dollars  annually; 
every  person  whose  busineHs  it  is  as  an  agent 
to  offer  for  sale  goods,  wares,  or  merchandise 
by  sample,  catalogue,  or  otherwise,  shall  be 
regarded  as  a  commercial  agent,"  requires  a 
license  to  be  taken  out  by  all  persons  en- 
ffaged  in  the  same  business,  whether  resi- 
dents or  nonresidents,  and  in  this  respect 
there    is    no    discrimination.     District    of 


Columbia  v,  Humason,  (1875)  2  MacArthnr 
(D.C.)  158. 

A  Montana  statute  providing  that  "every 
commercial  traveler,  agent,  drummer,  or  other 
person,  selling,  or  offering  to  sell,  any  goods, 
wares,  or  merchandise  of  any  kind,  to  be 
delivered  at  some  future  time,  or  carrying 
samples  and  selling  or  offering  to  sell  goods, 
wares,  or  merchandise  of  any  kind  similar 
to  said  samples,  to  be  delivered  at  some 
future  time,  shall,  before  carrying  on  such 
business,  pay  a  license  therefor,"  does  not 
discriminate  between  wares  and  merchandise 
which  are  the  products  and  manufacture  of 
other  states  and  territories  and  those  which 
are  the  product  and  manufacture  of  the 
territory  of  Montana,  and  is  not  therefore 
in  conflict  with  this  clause.  Territory  v, 
Farnsworth,  (1885)   5  Mont.  311. 

A  Nevada  statute  providing  that  every 
traveling  merchant,  agent,  drummer,  or  other 
person  selling,  or  offering  to  sell,  any  goods, 
wares,  or  merchandise  of  any  kind,  to  be 
delivered  at  some  future  time^  or  carrying 
samples  and  selling,  or  offering  to  sell,  goods, 
wares,  or  merchandise  of  any  Kind  similar  to 
such  samples,  to  be  delivered  at  some  future 
time,  shall  obtain  a  license,  and  pay  for  such 
license  twenty-five  dollars  per  month,  does 
not  violate  the  constitutional  provision  con- 
ferring upon  Congress  the  power  to  regulate 
commerce  among  the  states.  Conceding  the 
license  fees  to  be  a  tax  upon  the  goods  sold, 
there  is  no  discrimination  against  the  goods 
of  other  states  in  favor  of  the  products  of 
Nevada,  but  all  are  taxed  alike;  and  where 
there  is  no  discrimination  the  imposition  of 
the  tax  is  a  legitimate  exercise  of  the  taxing 
power  by  the  state.  In  re  Rudolph,  (1880) 
2  Fed.  Rep.  66. 

A  South  Dakota  statute,  entitled  "An  Aei 
to  license  peddlers  and  solicitors,"  impoeiog 
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a  licenae  on  each  peddler  and  solicitor  taking 
orders  for  mercantile  establishments,  is  in- 
Talid  as  against  a  salesman  for  a  house  in 
another  state  selling  clothing  by  samples  to 
be  made  up  from  measurements  taken  by  the 


salesman,  and  this  although  there  is  no 
discrimination  as  to  the  amount  of  the  fee 
between  resident  and  nonresident  establish- 
ments. State  i;.  Rankin,  (1898)  US.  Dak. 
144. 


(o)  Title  Betalned  by  Vendor  until  Parehaie  Prioe  Paid.  —  Where  a  sewing  machine  is 
shipped  into  a  state  to  be  delivered  to  the  consignee  upon  payment  of  the 
purdiase  price,  the  seller  is  not  liable  for  a  state  license  tax.  Though  the  title 
may  not  pass  until  the  price  is  paid,  the  sale  is  actually  made  in  the  state  from 
which  the  machine  is  shipped,  and  the  fact  that  the  price  is  to  be  collected  in 
the  state  to  which  the  machine  is  shipped  is  too  slender  a  thread  on  which  to 
hang  an  exception  of  the  transaction  from  a  rule  which  would  otherwise  declare 
the  tax  to  be  an  interference  with  interstate  commerce. 


Norfolk,  etc.,  R.  Co.  v,  Sims,   (1903)    191 
U.  S.  461,  reversing  (1902)  130  N.  Gar.  556. 

A  pnblisliing  company  selling  and  deliver- 
ing booka  through  agents,  in  sets,  the  title 


of  the  books  remaining  in  the  seller  until 
paid  for,  is  liable  under  a  state  statute  to 
a  license  tax  on  peddlers.  Collier  v,  Burgin, 
(1902)   130  N.  Car.  632. 


(d)  When  Deliveries  Kade  by  Same  Agents.  —  A  statute  providing  that ''  every  per- 
son, a  citizen  of  the  United  States,  authorized  to  do  business  in  this  state,  who, 
as  principal  or  agent,  peddles  *  *  *  goods,  wares,  or  merchandise,  shall 
pay  a  license  tax  as  follows,''  is  unconstitutional  as  applied  to  sales  by  samples 
carried  from  door  to  door  of  merchandise  manufactured  in  another  state,  for 
which  orders  are  given  direct  to  the  manufacturers.  The  fact  that  the  goods 
are  delivered  by  the  same  persons  who  solicit  the  orders  does  not  take  from  the 
transaction  its  interstate  commerce  character. 


In  re  Spain,  (1891)  47  Fed.  Rep.  210.  See 
also  In  re  Houston,  (1891)  47  Fed.  Rep.  539, 
that  the  act  of  a  canvasser  in  making  sale  of 
one  article  without  taking  an  order  therefor 
on  the  house,  according  to  the  instruction 
of  the  house  and  the  custom  of  the  agents, 
does  not  bring  him  within  the  definition  of  a 
peddler. 

A  municipal  ordinance  providing  that 
every  person  soliciting,  canvassing,  or  taking 
orders  for  books,  pictures,  publications,  or 
other  articles,  shall  be  deemed  to  be  within 
the  scope  of  the  statute  and  be  required  to 
take  out  a  peddler's  license,  is  invalid  as  to 
one  acting  as  agent  for  a  wholesale  publish- 
ing house  in  another  state,  and  who,  in  tak- 
ing orders,  proceeded  to  obtain  them  by  going 
from  house  to  house,  and  after  obtaining 
such  orders  the  books  were  shipped  to  him 
to  be  delivered.  Bloomington  i;.  Bourland, 
(1891)    137  111.  535. 

An  Alabama  statute  imposing  a  license  tax 
on  peddlers  is  invalid  as  to  one  who  goes 
about  from  place  to  place  and  from  house  to 
house,  carrying  his  samples  in  a  pack  on  his 
back,  sella  by  sample,  and  afterwards  sends 


his  orders  to  his  principal  residing  in  an- 
other state,  who  forwards  to  him  goods  to 
fill  the  orders  for  delivery  in  person,  collect- 
ing the  money  therefor  and  charging  a 
commission.  Ex  p.  Murray,  (1890)  93  Ala. 
79. 

A  Georgia  statute  making  it  a  misde- 
meanor for  any  peddler  or  itinerant  trader, 
except  such  as  are  exempt  by  law,  to  sell 
any  goods,  wares,  or  merchandise  without  a 
license  from  the  proper  authority,  is  not 
operative  against  one  engaged  in  interstate 
commerce.  One  who,  as  a  representative  of 
a  principal  residing  in  anotlier  state,  takes 
orders  on  such  principal  for  the  purchase  of 
goods  held  in  such  other  state,  and  who, 
when  the  goods  are  shipped  by  his  principal 
to  him,  receives  them  in  the  state,  breaks 
the  original  packages  in  which  they  are  con- 
tained, distributes  them  among  the  customers 
from  whom  he  obtained  such  orders,  and  upon 
delivery  receives  from  them  the  price  of  the 
goods,  is  engaged  in  interstate  commerce. 
Stone  V.  State,  (1903)  117  Ga.  292.  See 
Racine  Iron  Co.  v.  McCommons,  (1900)  1^1 
Ga.  536. 


(•)  When   DeliTeries   Kade   by  Other  Agents.  —  A  statute  providing  that  '^  every 

peddler  or  itinerant  trader,  by  sample  or  otherwise,  must  apply  to  the  ordinary 

of  each  county  where  he  may  desire  to  trade,  for  a  license,  which  shall  be 
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granted  to  him  on  the  terms  said  ordinary  has  or  may  impose.  They  are 
authorized  to  impose  such  tax  as  they  may  deem  advisable,  to  be  used  for 
county  purposes.  The  license  extends  only  to  the  limits  of  the  county,"  cannot 
be  made  to  apply  to  one  whose  vocation  is  to  go  from  place  to  place  with  a 
sample  stove  carried  upon  a  wagon,  exhibit  the  sample,  and  procure  orders 
which  his  employer  afterwards  fills  by  delivering,  from  stock  in  another  state, 
through  other  agents,  the  stoves  so  ordered. 


Wrought  Iron  Range  €k>.  v,  Johnson,  ( 1890) 
84  6a.  754. 

A  municipal  ordinance  prohibiting  ped- 
dling without  a  license  is  an  unlawful  inter- 
ference with  interstate  commerce  as  to  a 
salaried  distributing  agent  of  a  publishing 
firm  in  another  state,  where  orders  for  books 
in  special  localities  are  sent  to  such  firm  by 
another  salaried  agent  and  on  being  received 
by  the  latter  are  repacked  and  shipped  to 


various  localities  for  distribution.    Hunting- 
ton V.  Mahan,  ( 1895)  142  Ind.  695. 

A  North  CarolixiA  statute  imposing  a  tax 
on  peddlers  was  held  to  be  valid  as  applied 
to  persons  soliciting  orders  for  ranges  by 
sample,  and  followed  b^  others  making  deliv- 
eries of  the  ranges  m  wagons  on  orders 
received.  Wrought  Iron  Range  Co.  r.  Carver, 
(1896)   118  N.  Car.  338. 


(18)  Taxation  of  Property  in  Transit,  —  While  the  property  is  at  rest  for 
an  indefinite  time  awaiting  transportation,  or  awaiting  a  sale  at  its  place  of 
destination,  or  at  an  intermediate  point,  it  is  subject  to  taxation.  But  if  it 
be  actually  in  transit  to  another  state,  it  becomes  the  subject  of  interstate 
commerce  and  is  exempt  from  local  assessment. 


Kelley  v.  Rhoads,  (1903)  188  U.  S.  7, 
reversing  (1901)  9  Wyo.  352,  (1898)  7  Wyo. 
237.  See  also  Rieman  v.  Shepard,  (1866)  27 
Ind.  288;  Powell  17.  Madison,  (1863)  21  Ind. 
335. 

Logs  in  boom.  —  There  may  be  an  interior 
movement  of  property  which  does  not  con- 
stitute interstate  commerce,  though  property 
come  from  one  or  be  destined  to  another 
state.  In  the  one  case,  though  it  have  not 
reached  its  place  of  disembarkation  or  deliv- 
ery, it  may  be  taxed.  In  the  other  case,  until 
it  be  shipped  or  started  on  its  final  journey, 
it  mav  be  taxed.  Diamond  Match  Co.  v. 
Ontonagon,  (1903)  188  U.  S.  96,  in  which  case 
it  was  held  that  logs  were  liable  to  taxation 
by  the  state  upon  the  conditions  alleged  in  the 
bill,  that  during  two  winters  the  plaintiff  cut, 
hauled,  and  put  into  the  Ontonagon  river  and 
its  tributaries  one  hundred  and  eighty  million 
feet  of  logs  for  the  purpose  of  saving,  protect- 
ing, and  preserving  the  same;  that  said  lum- 
ber was  more  than  plaintiff  could  utilize  in 
any  one  season  at  its  mills,  and  it  was  not, 
therefore,  the  intention  at  the  opening  of  the 
streams  to  make  a  clean  drive  of  the  same, 
but  only  to  take  down  the  streams  the  follow- 
ing spring  and  summer,  and  each  succeeding 
diivinfif  season,  the  number  complainant  could 
utilize;  that  complainant  was,  at  the  time 
the  logs  were  cut  and  put  in  the  streams,  an 
owner  of  lumber  mills  situated  at  or  near 
the  corporate  limits  of  the  village  of  On- 
tonagon; that  said  mills  were  destroyed  by 


fire  in  the  fall  of  1896,  and  were  not  rebuilt, 
and  that  after  the  destruction  thereof  plain- 
tiff destined  the  logs  for  its  mills  at  Green 
Bay,  Wis.,  but  that  it  was  not  its  intention 
to  take  to  said  mills,  during  any  one  summer, 
any  more  than  sufficient  for  its  purposes,  and 
not  to  exceed  generally  twenty  million  feet  — 
according  to  the  stipulation,  forty  million 
feet. 

Coal  in  barges  arriTed  at  destinatioiL  — 
Coal  which  is  carried  in  boats  and  barges  on 
the  navigable  waters  of  the  United  States 
from  one  state  to  another  is,  while  afloat  at 
the  point  of  destination,  subject  to  taxation 
by  the  state.  Pittsburg,  etc.,  Coal  Co.  r. 
Bates,  ( 1895)  156  U.  S.  584.  See  also  Brown 
V.  Houston,  (1885)  114  U.  S.  622.  But  see 
State  V,  Carrigan,  (1876)  39  N.  J.  L.  35,  as 
to  tax  on  coal  shipped  to  dealers  in  New 
Jersey  on  orders  transmitted  through  the 
coal  company's  oflSce  in  New  York  city. 

Coal  l3ring  on  dock.  —  A  foreign  corpora- 
tion whose  business  is  the  mining  of  coal  in 
Pennsylvania,  which  is  sent  by  railroad 
across  the  state  of  New  Jersey  to  tide  water 
for  shipment  to  customers  in  other  states, 
and  whose  office  for  receiving  orders  for  coal 
and  transacting  its  business  is  in  New  York 
city,  is  not  taxable  on  coal  lyiiu^  on  its  dock 
which  is  delayed  in  the  state  of  New  Jersey 
awaiting  shipment  to  other  states.  State  r. 
Carrigan,  (1876)  39  N.  J.  L.  35.  See  also 
State  V,  Engle,  (1871)  34  N.  J.  L.  426. 


/v 


(19)   Taxation  of  Exports,  —  A  statute  providing  "that  it  shall  not  be 

lawful  for  any  coal  mining  company  or  association  in  this  state  to  transport 

any  coal  mined  in  this  state,  on  any  railroad,  canal,  or  by  any  boat  or  vessel, 
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from  any  mine  in  this  state,  to  any  place  in  this  state  or  elsewhere,  for  sale, 
until  a  state  tax  of  two  oents  per  ton  of  two  thousand  two  hundred  and  forty 
pounds,  on  said  coal,  be  first  paid  to  the  railroad  company,  canal  company,  or 
transportation  company  undertaking  to  transport  the  same  immediately  from 
the  said  mine,  or  payment  of  the  same  be  provided  for  to  the  satisfaction  of  the 
said  company  undertaking  to  transport  the  same  as  aforesaid,"  is  invalid  as  a 
regulation  of  interstate  commerce  as  to  coal  shipped  out  of  the  state. 


State  17.  Cumberland,  etc.,  R.  Co.,  (1873) 
40  Md.  41. 

Tax  on  ore  shipped  out  of  the  state.  —  A 
Michigan  statute  imposing  a  specific  tax  on 
corporations  and  companies  engaged  in  min- 
ing, smelting,  and  refining  ores  in  the  state, 
which  provides  for  the  payment  of  a  tax  of 


one  and  a  half  cents  per  ton  on  all  iron  ore 
and  mineral  exported  from  the  state  before 
being  smelted,  and  exempting  from  taxation 
all  that  is  smelted  within  the  state,  is  void  as 
an  attempt  in  effect  to  impose  a  tax  upon  inter- 
state commerce.  Jackson  Min.  Co.  v.  Audi- 
tor-Gen.,  (1875)   32  Mich.  488. 


(20)  Taxation  of  Property  Intended  for  Export.  —  The  product  of  a  state, 
though  intended  for  exportation  to  another  state,  and  partially  prepared  for 
that  purpose  by  being  deposited  at  a  place  or  port  of  shipment  within  the  state, 
is  liable  to  be  taxed  like  other  property  within  the  state.  Logs  which  have 
been  drawn  down  to  the  place  from  which  they  are  to  be  transported,  there  to 
remain  until  it  shall  be  convenient  to  send  them  to  their  destination,  come 
precisely  within  the  character  of  property  which,  according  to  the  principles 
laid  down,  is  taxable. 

wherein  the  court  said :  ''  There  must  be,  in 
my  judgment,  a  purpose  to  ship  immediately, 
or  at  least  as  soon  as  transportation  can  be 
conveniently  obtained,  followed  by  actual 
shipment  in  a  reasonable  time,  in  order  to 
exempt  the  property  from  taxation.  With 
this  qualification  the  cribbing  of  the  com 
may  be  treated  as  a  thing  done  from  neces- 
sity or  for  convenience  in  the  course  of 
transportation.  It  certainly  would  be  un- 
reasonable to  require  that  a  party,  in  order 
to  bring  himself  within  the  protection  of 
the  law  as  a  shipper  in  transit Ut  should 
transfer  the  corn  directly  from  his  wagons 
to  the  cars,  or  to  place  it  upon  the  ground 
to  be  thence  transferred  to  the  cars;  and 
this  he  would  be  compelled  to  do  unless  he 
may  place  it  in  cribs  or  store  it  temporarily 
in  warehouses  to  await  the  means  of  ship- 
ment in  the  ordinary  course  of  transpor- 
tation." 


Coe  V.  Errol,  (1886)  116  U.  S.  524.  See 
also  Myers  v.  Baltimore  County,  (1896)  83 
Md.  385,  and  also  Carrier  v.  Gk>rdon,  (1871) 

21  Ohio  St.  605,  as  to  property  purchased 
by  a  nonresident  intending  to  remove  it  from 
the  state.  But  see  Standard  Oil  Co.  v.  Bach- 
elor, (1883)  89  Ind.  1,  as  to  staves  piled  up 
near  a  railroad  track,  convenient  for  trading. 

Logs  hauled  and  piled  during  winter  on  the 
banks  of  a  river,  and  on  the  ice  between  the 
banks,  for  the  purpose  and  with  the  intention 
of  running  them  down  the  stream  as  ex>n  as 
the  ice  and  snow  should  thaw  out  in  the 
spring  and  there  should  be  a  sufficient  rise 
of  water  in  the  river  to  float  them,  are  in  no 
actual  or  legal  sense  in  transitu,  nor  have 
they  become  the  subject  of  commerce  so  as 
to  make  the  usual  and  ordinary  taxation  by 
the  state  authorities  an  interference  with  the 
proper  regulation  of  commerce  by  Congress. 
C.  N.  Nelson  Lumber  Co.  v,  Loraine,  (1884) 

22  Fed.  Rep.  55. 

Com  in  cribs  awaiting  shipment,  when  it 
was  the  owner's  intention  to  move  it  in  bulk 
beyond  the  state  and  not  to  use,  sell,  or 
manufacture  the  same  within  the  state,  was 
held  to  be  exempt  from  taxation.  Ogilvie  v, 
Crawford  County,    (1881)    7   Fed.  Rep.  747, 


Property  undergoing  finishing  process.  — 
An  Indiana  statute  subjecting  to  taxation 
property  of  a  nonresident  brought  into  the 
state  and  kept  there  for  the  purpose  of  under- 
going a  partial  process  of  manufacture,  is 
not  in  conflict  with  this  clause.  Standard 
Oil  Co.  V.  Combs,   (1884)  96  Ind.  183. 


(21)  Tax  on  Buying  Goods  for  Export  from  State.  —  A  statute  providing 
that  "  no  person  or  persons  shall  buy,  or  barter  for,  within  the  limits  of  the 
counties  of  Berks  and  Franklin,  as  a  hawker  or  peddler,  any  butter,  eggs,  dried 
fruit,  veal,  or  other  article  of  produce,  with  intent  to  send  the  same  for  sale 
or  barter  to  any  other  market  out  of  the  said  counties,  without  first  obtaining 
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a  license  so  to  do,  and  paying  therefor"  to  the  county  treasurer  the  sum  of 
twenty  dollars,  if  residing  outside  the  limits  of  said  counties,  or  ten  dollars 
if  residing  within  said  limits,  does  not  violate  this  clause. 


Rothermel  r.  Meyerle,  (1890)  136  Pa.  St. 
261,  the  court  saying:  ''The  license  fee,  at 
the  best,  could  only  be  treated  as  a  tax  on  the 
goods  at  the  time  of  the  purchase,  and  they 
were  then  part  of  the  general  mass  of  prop- 
erty within  the  state  liable  to  taxation,  and 
so  remained  until  the  goods  began  to  move 
as  an  article  of  trade  from  one  state  to 
another,  at  which  time  commerce  in  that 
commodity  may  be  said  to  commence." 

Tax  on  lumbering  business..  —  A  Miaais- 
9ippi  statute  imposing  a  privilege  tax  on  the 
following  terms :  "On  each  land  timber 
mill  company,  or  corporation,  or  individual 


in  each  county,  who  buys  timber  without  buy- 
ing the  land,  for  500  acres,  or  less,  $25; 
8ame,  for  1,000  acres,  or  more  than  500 
acres,  $50,  and  so  on  at  the  rate  of  $25  on  each 
500  acres  in  each  county  so  purchased: 
provided,  that  this  does  not  apply  to  saw 
mill  operators  who  do  not  ship  timber  or 
lumber  out  of  the  state,"  is  invalid.  The 
right  of  any  citizen  of  any  state  to  take 
himself  or  his  property  out  of  or  into  any 
state  cannot  be  taken  awav,  nor  can  it  be 
hampered  by  discriminative  taxation  in  any 
degree  whatsoever.  Adams  r.  Mississippi 
Lumber  Co.,  (1904)  84  Miss.  23. 


On  Capital  ef  Besldent  Ussd  in  Commeroe.  —  A  tax  upon  the  personal  estate  of  an 
individual,  which  estate  is  continuously  employed  in  the  business  of  exporting 
cotton  from  the  United  States  to  foreign  countries  through  the  customs  depart- 
ment of  the  United  States,  such  employment  consisting  in  purchasing  and  pay- 
ing for  the  cotton  in  different  states  and  actually  exporting  it,  and  in  paying 
the  expenses  of  shipping  the  same  as  such  export,  is  valid. 

People  17.  Tax  Com'rs,  (1877)  10  Hun  (N.  Y.)  265,  affirmed  (1878)  73  N.  Y.  «07. 

(22)  Taxation  of  Receipts  of  Foreign  Building  and  Loan  Association.  — 
A  statute  requiring  every  foreign  building  and  loan  association  doing  business 
in  the  state  to  pay  annually  two  dollars  on  every  one  hundred  dollars  of  its 
annual  gross  receipts,  does  not  violate  this  clause,  as  the  statute  by  its  express 
terms  taxes  only  business  done  within  the  state. 

Southern  Bldg.,  etc.,  Assoc,  v.  Norman,  (1895)  98  Ky.  297. 

(23)  Tax  on  Packing-house  Business.  —  When  a  tax  imposed  by  a  munici- 
pal corporation  on  the  distributing  agent  of  a  packing  house  shipping  dressed 
meats  into  the  state  is  laid,  not  in  terms  upon  the  domestic  business,  nor  upon 
the  gross  receipts  or  profits  which  might  be  apportioned  between  interstate 
and  domestic  business,  but  is  a  gross  sum  imposed  upon  the  managing  agent  of 
packing  houses,  regardless  of  the  fact  that  the  greater  portion  of  the  business 
may  be  interstate  in  its  character,  it  is  not  invalid,  when  the  Supreme  Court 
of  the  state  held  that  the  interstate  commerce,  consisting  in  the  shipment  of 
goods  to  fill  orders  previously  received,  was  not  subject  to  the  tax,  and  that, 
so  far  as  applied  to  that  busincvss,  the  tax  was  void,  and  the  record  does  not 
show  what  proportion  of  such  business  is  interstate  and  what  proportion  is 
domestic.  If  the  amount  of  domestic  business  were  purely  nominal,  as,  for 
instance,  if  the  consignee  of  a  shipment  made  in  Chicago  upon  an  order  filled 
there,  refused  the  goods  shipped,  and  the  only  way  of  disposing  of  them  was 
by  sales  at  Atlanta,  this  might  be  held  to  be  strictly  inoidontal  to  an  interstate 
business,  and  in  reality  a  part  of  it;  but  if  t'^  o^o,.f  n^rried  on  a  definite, 

though  a  minor,  part  of  his  business  in  tlie  ?tnte  bv  t!:i^  f^nloi?  of  meat  there, 
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lie  would  not  escape  the  payment  of  the  tax,  since  the  greater  or  less  magnitude 
of  the  business  cuts  no  figure  in  the  imposition  of  the  tax. 

Kehrer  i;.  Stewart,  (1905)  197  U.  S.  67.  doing  business  in  this  state,  one  hundred  dol- 

lars for  each  county  in  which  said  business  is 
▲    North    Caroliiia    statute    imposing    a      carried  on/'  is  valid.    Lacy  v.  Armour  Pack- 
license  tax  "upon  every  meat-packing  house      ing  Co.,  (1904)  134  N.  Car.  667. 

(24)  Tax  on  Insurance  Agents.  —  A  state  statute  which  provides  that 
"  any  person  who  shall  assume  to  act  as  an  insurance  agent  or  insurance 
broker  without  license  therefor  as  herein  provided,  or  who  shall  act  in  any 
manner  in  the  negotiation  or  transaction  of  unlawful  insurance  with  a  foreign 
insurance  company  not  admitted  to  do  business  in  this  commonwealth,  or 
who  as  principal  or  agent  shall  violate  any  provision  of  this  Act  in  regard  to 
the  negotiation  or  effecting  of  contracts  of  insurance,  shall  be  punished  by  fine 
of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars  for  each 
offense,"  is  not  in  conflict  with  this  clause. 

Nutting  V,  Massachusetts,    (1902)    183  U.       the  Constitution,  and  a  state  statute  requir- 

S.  663.  ing  agents  of  foreign  insurance  companies  to 

T      .  ,.  -i.  •  .        *      ^^        take  out  licenses  is  valid.     People  v,  Thur- 

Issuing  policies  of  insurance  is  not  a  com-       ^     ^^g  gj   jg  j^   ggg 

mercial  transaction  withm  this  provision  of  '  ^         ' 

(25)  Taa  on  Insurcmoe  Prenviwns  —  Upon  Entire  Premiumf. — A  state  can  impose 
upon  insurance  companies,  chartered  by  the  state,  a  tax  on  all  their  business,  as 
evidenced  by  the  entire  premiums  from  all  sources,  and  the  fact  that  part 
of  the  receipts  is  drawn  from  sources  outside  of  the  state  does  not  render  the 
tax  invalid. 

Insurance  Ck>.  of  North  America  v.  Ck>m.,  (1878)  87  Pa.  St.  181. 

Upon  Prtminm  for  Ininranoe  upon  Imports. —  A  state  statute  imposing  a  tax  upon  a 
premium  from  insurance  upon  imports  in  bonded  warehouses,  still  in  the 
original  packages,  is  not  a  violation  of  the  United  States  Constitution. 


People  17.  National  F.  Ins.  Co.,  (1882)  27 
Hun  (N.  Y.)  103,  in  which  case  the  court 
said :  ''  The  case  relied  upon  is  that  of  Cook 
I?.  Pennsylvania,  (1878)  97  U.  S.  666,  in 
which  case  it  was  held  that  a  tax  upon  sales 
made  by  an  auctioneer  when  applied  to  im- 
ported goods  in  the  original  packages  was 
void,  as  a  duty  on  imports  and  a  regulation 
of  conunerce.    It  was  held  that   a  tax  on 


the  amount  of  the  sales  was  a  tax  on  the 
goods  sold.  And  it  was  admitted  by  the 
defendant  that^  if  this  was  a  tax  on  the 
goods,  it  could  not  be  maintained.  Thb  differ- 
ence  between  that  case  and  the  present  is 
that  the  contract  of  insurance  is  a  mere  per- 
sonal agreement  between  the  parties.  It  aoes 
not  affect  the  title  to  the  goods,  or  their  car< 
riage  from  one  place  to  another.'' 


i> 


(26)  Tax  on  Emigration  Agents.  —  A  state  law  taxing  the  business  of 
hiring  persons  to  labor  outside  the  state  limits  does  not  amount  to  a  regulation 
of  commerce  among  the  states.  These  labor  contracts  are  not  in  themselves 
subjects  of  traffic  between  the  states,  nor  is  the  business  of  hiring  laborers  so 
immediately  connected  with  interstate  transportation  or  interstate  traffic  that 
it  could  be  correctly  said  that  those  who  follow  it  are  engaged  in  interstate 
commerce,  or  that  the  tax  on  that  corporation  constitutes  a  burden  on  such 
commerce. 

Williams  v.  Fears,   (1900)   179  U.  S.  276,  An   Alabama   statute,   entitled   "'An   Act 

affirming    (1900)    110     Ga.    5S4.     See     also  to  require  a  person  who  employs,  or  in  any 

fiOiepperd  v.  Sumter  County  Gom'rs,   (1877)  way    engages    laborers    in    the    counties    of 

59  0a.535.  Dallas,   Perry/   and   other   counties   therein 
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named,  '  for  the  purpose  of  removing  said 
laborers  from  the  state,  to  pay  a  license 
tax/ "  which  provides  that  "  *  no  person, 
whether  for  himself  or  for  other  persons, 
shall  be  permitted  to  employ,  engage,  con- 
tract, or  in  any  other  way  induce  laborers  to 
leave  the  counties  of  Dallas,  Perry,  ♦  ♦  • 
Montgomery  •  •  ♦  for  the  purpose  of 
removing  said  laborers  from  this  state,  with- 
out first  paying  to  each  of  said  counties  in 
which  such  person  shall  so  operate  a  license 
tax  of  $250,  such  license  tax  to  be  collected 
as  other  license  taxes,'  etc.,"  is  invalid  as 
infringing  the  right  of  every  citizen  or  per- 
son to  enjoy  free  egress  from,  or  transit 
through,  the  state.  Joseph  v,  Randolph, 
(1882)  71  Ala.  504. 

A  North  Carolina  statute  imposing  a  tax 


on  "  Every  emi^ant  agent  or  person  en- 
gaged in  procurmg  laborers  to  accept  em- 
ployment in  another  state/'  is  constitutional. 
State  t?.  Hunt,  (lyOl)   129  N.  Car.  686. 

A  South  Carolina  statute,  entitled  "An 
Act  to  prohibit  emigrant  agents  from  plying 
their  vocation  within  this  state  without  first 
obtaining  a  license  therefor,  and  for  other 
purposes,"  is  not  obnoxious  to  this  clause,  as 
it  does  not  directly  affect  commerce.  The 
business  of  procuring  contracts  for  personal 
labor  to  be  performed  out  of  the  state  is  not 
a  commodity  of  commerce,  und  any  trans- 
portation of  persons  which  might  result  from 
such  contract  is  so  remote  and  incidental  as 
not  to  be  deemed  within  the  protection  and 
meaning  of  the  law  of  interstate  commerce. 
State  r.  Napier,  (1902)  63  S.  Car.  60. 


(27)  Licenses  for  Using  Vehicles  on  Public  Streets.  —  A  statute  by  which 
owners  of  vehicles  used  upon  the  streets  of  a  city  are  required  to  pay  specified 
annual  license  fees,  and  all  moneys  received  for  licenses  from  vehicles  are  placed 
to  the  credit  of  the  street-repairing  fund,  and  all  other  license  fees  are  placed 
to  the  credit  of  the  general  fund,  is  valid  as  to  a  nonresident  doing  an  interstate 
business,  as  the  license  fees  are  charged  as  compensation  for  the  privil^es 
and  facilities  afforded  to  owners  of  vehicles  in  the  use  of  the  streets. 

Bogart  V.  State,  10  Ohio  Dec.  (Reprint)  365,  20  Cine.  L.  Bui.  458. 

(28)  Taxation  of  Sale  of  Convict-made  Ooods.  —  A  statute  providing:  "  Be 
it  enacted  by  the  general  assembly  of  the  state  of  Ohio,  that  it  shall  be  unlawful 
for  any  person,  persons,  or  corporations  to  expose  for  sale  within  the  state  of 
Ohio,  without  first  obtaining  from  the  secretary  of  state,  a  license  to  sell,  any 
convict-made  goods,  merchandise,  or  wares,  as  hereinafter  provided,"  is  in 
conflict  with  this  clause.  The  act  is  not  a  police  regulation,  but  an  attempt  to 
prevent,  or  at  least  discourage,  the  importation  of  convict-made  goods  from  other 
states,  and  thereby  protect  our  citizens,  laborers,  and  markets  against  such  goods. 
If  protection  is  required.  Congress  alone  has  the  power  to  legally  grant  such 
relief. 

Arnold  v.  Yanders,  (1897)  56  Ohio  St.  418.  See  also  supra,  p.  434,  Discrimination 
Against  Foreign  Products  —  Ooods  Made  by  Convict  Labor  to  Be  Branded. 


^ 


(29)  Stamp  Taxes  —  (a)  On  Pauenger  Contraeti.  —  A  statute  designed  solely  for 
revenue  purposes,  and  intended  to  raise  revenue  for  the  support  of  the  state 
government,  from  a  stamp  tax  imposed  on  passenger  contracts  with  persons 
a.bout  to  depart  from  the  state  on  passenger  vessels,  is  void. 


People  V.  Raymond,  (1868)  34  Cal.  492, 
wherein  the  court  said :  "  The  tax  is  not 
levied  upon  the  agent,  shipper,  owner,  or  pas- 
senger, simply  as  a  citizen  within  our  juris- 
diction, and  therefore  subject  to  taxation,  in 
like  manner  as  all  persons  or  property  within 
our  jurisdiction  are  liable  to  be  taxed :  but  is 
levied  as  a  preliminary  condition  to  the  per- 
formance of  an  act  which  constitutes  a  ma- 


terial element  in  an  important  branch  of  our 
foreign  commerce.  In  other  words,  it  is  a 
tax  upon  the  act  to  be  performed,  to  wit: 
upon  the  making  of  a  contract  for  passage, 
and  not  a  personal  tax  upon  the  party  as  a 
citizen  who  is  subject  to  taxation."  See  Gar- 
rison 17.  TiUinghast,  (1861)  18  Cal.  404,  that 
money  paid  voluntarily  cannot  be  recovered. 
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(b)  On  Fortign  Billf  of  Ezeluuig*.  —  A  state  statute  requiring  the  afi^ing  of  a 
stamp  on  foreign  bills  of  exchange  is  not  a  regulation  of  commerce  between  that 
and  other  states. 

Em  p.  Martin,  (1871)  7  Nev.  140. 


(30)  Taxation  of  Bonds  and  Credits.  —  The  Constitution  does  not  pro- 
hibit a  state  from  taxing,  in  the  hands  of  one  of  its  resident  citizens,  a  debt 
held  by  him  upon  a  resident  of  another  state,  and  evidenced  by  the  bond  of  the 
debtor,  secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated  in  the 
state  in  which  the  debtor  resides.  So  long  as  the  state,  by  its  laws,  prescribing 
the  mode  and  subject  of  taxation,  does  not  intrench  upon  the  legitimate  author- 
ity of  the  Union,  or  violate  any  right  recognized  or  secured  by  the  Constitu- 
tion of  the  United  States,  this  court,  as  between  the  state  and  its  citizeil,  can 
afford  him  no  relief  against  state  taxation,  however  unjust,  oppressive,  or 
onerous. 


Kirtland  v.  Hotchkiss,  (1879)  100  U.  8. 
498. 

"  There  is  no  inhibition  in  the  Federal  Ck>n- 
stitution  against  the  right  of  the  state  to  tax 
property  in  the  shape  of  credits  where  the 
same  are  evidenced  by  notes  or  obligations 
held  within  the  state,  in  the  hands  of  an 
agent  of  the  owner  for  the  purpose  of  col- 
lection or  renewal^  with  a  view  to  new  loans 
and  carrying  on  such  transactions  as  a 
permanent  business."  State  Board  of  As- 
sessors V,  Gomptoir  National  D'Escompte, 
(1903)   191  U.  S.  403. 

A  chose  in  action  owned  by  a  nonresident 
of  the  state,  although  the  debtor  is  a  non- 
resident, is  taxable  as  property  in  the  state, 
no  matter  where  the  evidence  of  the  debt 
may  be  located.  There  is  nothing  in  this 
clause  of  the  Ck>n8titution  or  the  laws  passed 


in  pursuance  thereof  which  would  have  the 
effect  of  prohibiting  the  taxation  of  such 
property  by  the  authorities  of  the  state. 
Atlanta  Nat.  BIdg.,  etc.,  Assoc.  17.  Stewart, 
(1899)  109  Ga.  80. 

A  Pennsylvania  statute  making  all  bonds 
and  mortgages  taxable  annually,  and  requir- 
ing that  the  treasurer  of  each  corporation 
shall,  upon  payment  of  interest,  assess  a 
three-mills  tax  upon  the  nominal  par  value 
of  the  bond  and  withhold  the  same  from  the 
interest  paid  to  the  bondholder,  and  instead 
of  paying  it  to  the  bondholder,  turn  it  over 
to  the  state  treasury  of  Pennsylvania,  is 
valid.  Com.  v.  Delaware,  etc..  Canal  Co., 
(1892)  150  Pa.  St.  245.  See  also  Com.  v. 
New  York,  etc.,  R.  Co.,  (1892)  150  Pa.  St. 
234;  Com.  v.  Lehigh  Valley  R.  Co.,  (1889) 
129  Pa.  St.  429. 


(31)  Tax  on  Inheritance  or  Succession.  —  A  tax  of  ten  per  cent,  imposed 
by  a  state  statute  on  legacies  when  the  legatee  was  neither  a  citizen  of  the 
United  States  nor  domiciled  in  that  state  was  held  not  to  be  void  as  a  regulation 
of  foreign  commerce. 

Mager  v.  Grima,  (1850)  8  How.  (U.  S.)  493. 

(32)  Taxation  of  Live  Stock  Grazing  in  the  State,  —  A  flock  of  sheep, 
driven  without  unnecessary  delay  across  a  state  for  shipment,  and  not  for  the 
purpose  of  grazing,  was  engaged  in  interstate  commerce  to  such  an  extent  as 
to  be  exempt  from  taxation  by  the  state  through  which  it  was  being  transported. 

Kelley  v,  Rhoads,  (1903)   188  U.  S.  4,  reversing  (1901)  9  Wyo.  352,  (1898)  7  Wyo.  237. 

Cattla  Whieh  Have  Bten  in  the  8tat«  About  Five  Months,  not  passing  through  the  state 
nor  brought  there  for  purposes  of  trade,  are  situated  within  the  state  within 
the  meaning  of  a  state  revenue  law. 

fitardesty  v.  Fleming,  (1882)  57  Tex.  395. 
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(88)  Too?  for  Privilege  of  Fishing.  —  A  statute  imposing  a  license  tax  upon 
the  residents  of  the  state  for  the  privilege  of  fishing  in  the  waters  belonging 
to  the  state  is  valid.  The  navigable  waters  of  the  state  and  the  soil  under 
them  within  its  territorial  limits  are  the  property  of  the  state,  for  the  benefit 
of  its  own  people,  and  it  has  the  right  to  control  them  as  it  sees  proper,  provided 
it  does  not  interfere  with  the  authority  granted  the  United  States  to  regulate 
commerce  and  navigation. 

Morgan  v.  Com.,  (1900)  98  Va.  814. 

(84)  License  on  Busimess  of  Packing  or  Camming  Oysters.  —  A  statute 
enacting  that  any  person,  firm,  or  corporation  engaged  in  the  business  of  pack- 
ing or  canning  oysters  for  sale  or  transportation  shall  take  out  a  license  to 
engage  in  such  business  by  application  under  oath  to  the  clerk  of  the  Circuit 
Court,  etc.,  and  that  such  application  shall  state  the  number  of  bushels  of 
oysters  which  it  is  proposed  to  be  packed  by  himself,  his  firm,  or  corporation 
during  the  succeeding  eight  months,  and  at  the  time  of  issuing  such  license 
he  shall  pay  the  sum  of  twenty-five  dollars,  and  in  addition  thereto  the  sum  of 
one  dollar  per  thousand  bushels  for  every  thousand  bushels  over  ten  thousand 
bushels,  does  not  violate  this  clause,  as  applied  to  the  case  of  one  engaged  in 
the  business  of  packing  oysters  bought  in  another  state  and  shipped  into  the 
state  of  Maryland. 

Applegarih  17.  State,  (1899)  89  Md.  140.     See  also  State  v.  Applegarth,  (1896)  81  Md.  293. 

(85)  License  for  Residing  upon  Watercraft.  —  A  statute  making  it  a  mis- 
demeanor "  for  any  person  to  reside  and  make  his  or  her  residence  upon  any 
boat  or  other  watercraft  upon  the  Ohio,  Mississippi,  Kentucky,  or  other  navi- 
gable river  or  watercourse  within  this  state,  for  the  purpose  of  residing  or 
engaging  in  any  business,  trade,  or  traffic,  or  for  any  purpose  whatever,  without 
first  obtaining  from  the  clerk  of  the  county  court  of  the  county  in  which  said 
boat  or  watercraft  is  to  lie  or  ply,  and  such  business,  trade,  or  traffic,  or  resi- 
dence is  to  be  carried  on,  a  license  so  to  do  for  each  head  of  family,  for  himself 
and  his  family,  which  license  shall  only  be  granted  upon  satisfactory  proof  of 
the  good  character  of  the  applicant,  and  the  payment  of  a  license  fee  of  five 
dollars,  and  the  clerk's  fee  for  making  out  such  license^"  is  not  obnoxious  to 
this  clause. 

Robertson  v.  Com.,  (1897)   101  Ky.  286. 

(36)  Taac  on  Lanmdry  Business.  —  Laundry  business  is  not  commerce 
within  the  meaning  of  this  clause,  and  one  whose  business  it  is  to  collect  soiled 
linen  and  express  it  to  his  principal  in  another  state  to  be  washed  and  laundered, 
and  when  returned  to  deliver  it  to  its  owner  or  owners,  receiving  from  them  the 
price  of  the  entire  service,  which  he  divides  with  his  principal,  is  liable  to  the 
payment  of  a  privilege  tax. 

Smith  V,  Jackson,    (1899)   103  Tenn.  673.  Ohio  Laundry,  as  the  law  is  well  settled  that 

But  in  Com.  v.  Pearl  Laundry  Co.,    ( 1899)  a  citizen  of  another  state  may  come  into  tUs 

105   Ky.   259,   the  court  said:     "It   is  not  state    and    solicit   and    receive   work   to  be 

necessary    to    discuss    the   federal    question  done  in  another  state,  without  being  required 

raised  by  the  Piatt  Company,  as  agents  of  the  to  pay  a  license  tax." 
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X.  "  With  the  Ikdiah  TbibeA  "  —  1.  In  General.  —  The  power  of  Congress 
over  commerce  between  a  state  and  the  Indian  Territory  is  not  less  than  its 
power  over  commerce  among  the  states. 

Hanley  v.  Kansas  City  Southern  R.  Co.,  (1903)   187  U.  S.  619. 

2.  Effect  of  Grant  of  Citizenship.  —  When  the  United  States  grants  the  privi- 
leges of  citizenship  to  an  Indian,  gives  him  the  benefit  of  and  requires  him 
to  be  subject  to  the  laws,  both  civil  and  criminal,  of  the  state,  it  places  him 
outside  the  reach  of  police  regulations  on  the  part  of  Congress;  the  emancipa- 
tion from  federal  control  thus  created  cannot  be  set  aside  at  the  instance  of  the 
government  without  the  consent  of  the  individual  Indian  and  the  state,  and 
this  emancipation  from  federal  control  is  not  affected  by  the  fact  that  the  lands 
it  has  granted  to  the  Indian  are  granted  subject  to  a  condition  against  alienation 
and  incumbrance,  or  the  further  fact  that  it  guarantees  to  him  an  interest  in 
tribal  or  other  property. 

Matter  of  Heff,  (1905)   197  U.  S.  509. 

3.  Becognition  of  Civil  Rights. — '^  Commencing  with  the  Act  of  1790,  through 
more  than  a  century  Congress  have  legislated  on  the  rights  of  the  Indians  on 
the  theory  that  they  were  dependent  and  helpless,  to  such  an  extent  that  the 
nation  has  a  right  to  assume  unlimited  control  of  them.  *  *  *  The  civil 
rights  incident  to  states  and  individuals  as  recognized  by  what  may  be  called 
the  *  law  of  the  land '  have  not  been  accorded  either  to  Indian  nations,  tribes, 
or  Indians.  Whenever  they  have  asserted  a  legal  capacity  in  the  maintenance  of 
their  rights,  it  has  been  in  pursuance  of  some  statute  of  the  United  States 
specially  conferring  upon  them  the  civil  rights  of  suitors.  In  all  the  cases  in 
this  court  in  which  the  interest  of  an  Indian  tribe  has  been  the  subject  of  litiga- 
tion the  proceeding  has  been  under  special  statute  conferring  the  right  upon  the 
claimant  to  bring  a  suit.  The  ordinary  jurisdiction  as  to  persons  has  never  been 
sought  to  enforce  against  the  United  States  the  fulfilment  of  their  obligations  or 
discharge  of  their  duties." 

Jaeger  v.  U.  S.,  (1892)  27  Ct.  a.  284. 

4.  Begnlating  Ownership  and  Distribution  of  Property. —  Legislation  assuming 
control  of  Indians,  affecting  membership  in  the  various  tribes  and  regulating 
the  ownership  and  distribution  of  their  property,  is  within  the  power  of  Congress. 

Stephens  r.  Cherokee  Nation,    (1899)    174       Hitchcock,   (1904)    194  H.  S.  388;  Tuttle  v, 
U.    S.   445.     See    also    Cherokee    Nation   v,       Moore,  (1901)  3  Indian  Ter.  712. 
Hitchcock,   (1902)    187  U.  S..294;  Morris  r. 

6.  Grant  of  Bights  of  Way.  —  In  the  exercise  of  its  power  to  regulate  com- 
merce among  the  several  states  and  with  the  Indian  tribes.  Congress  has  full 
authority  to  grant  rights  of  way  through  land  occupied  by  the  five  Indian 
tribes  domiciled  in  the  Indian  Territory,  for  the  construction  of  railroads. 

Muskogee  Nat.  Telephone  Co.  v.  Hall,  (C.  3,  1901,  31  Stat.  L.  1083,  in  the  exercise  of  its 
C.  A.  1902)  118  Fed.  Rep.  384,  wherein  constitutional  power  to  regulate  commerce, 
tiie  court  said:    "V7hen  Congress,  on  March       saw  fit    to    provide  how  franchises  for  the 
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construction  and  maintenance  of  telephone 
lines  within  the  Indian  Territory,  must  be 
obtained,  such  action  on  its  part  necessarily 
prevailed  over  all  local  regulations  on  the 
subject,  and  operated  to  extinguish  such  ex- 
clusive rights  to  construct  and  maintain  lines 
of  telephone  or  telegraph  within  the  terri- 


tory as  had  theretofore  been  granted.  No 
act  of  the  Creek  Nation  on  a  subject  within 
the  lawful  jurisdiction  of  the  federal  gov- 
ernment can  be  given  the  effect  of  nullify- 
ing or  interfering  to  any  extent  with  legis- 
lation by  the  Congress  of  the  United  States, 
when  it  sees  fit  to  pass  laws  on  the  subject." 


6.  Power  to  Prohibit  or  Begnlate  Interooune. —  Under  the  power  to  regulate 
commerce  with  the  Indian  tribes,  Congress  has  power  to  prohibit  all  inter- 
course with  them  except  under  a  license.  This  power  is  the  same  as  the  power 
to  regulate  commerce  among  foreign  nations. 

U.  S.  V,  Cisna,  (1835)   1  McLean  (U.  S.)  254,  25  Fed.  Cas.  No.  14,796. 

7.  Executory  Contracts  of  Indians.  —  An  executory  contract  entered  into  by 
an  Indian  with  a  white  man  within  a  state  can  be  enforced,  and  the  Act  of 
Congress  touching  the  payment  to  the  Indians  of  annuities,  and  providing 
"  that  all  executory  contracts,  made  and  entered  into  by  any  Indian  for  the  pay- 
ment of  money  or  goods,  shall  be  deemed  and  held  to  be  null  and  void,  and  of 
no  binding  effect  whatever,"  is  invalid,  as  Congress  lacks  the  constitutional 
power  to  enact  laws  invalidating  contracts  entered  into  within  the  limits  of  a 
sovereign  state,  whether  with  an  Indian  or  a  resident  of  a  sister  state  or  subject 
of  a  foreign  government. 

Hicks  V.  Ewhartonah,  (1860)  21  Ark.  106. 

8.  Power  to  Suppress  Distnrbanoet.  —  The  United  States  can  alone  constitu- 
tionally regulate  commerce  with  the  Indian  tribes,  and  when  disturbances  with 
Indians  occur  without  any  efficient  power  in  the  state  to  make  a  change,  it 
becomes  necessary  for  the  United  States  to  use  its  constitutional  right  to  give 
relief. 

Howard  17.  Ingersoll,  (1851)   13  How.  (U.  S.)  410. 


9.  Prohibiting  and  Begnlating  Sale  of  Intoxicating^  Liquors.  —  The  commercial 
power  lodged  solely  with  Congress  and  unrestricted  by  state  linos  extends  to 
the  exclusion  of  spirituous  liquors,  not  only  from  existing  Indian  country,  but 
from  that  which  has  ceased  to  be  so  by  reason  of  its  cession  to  the  United  States. 

U.  S.  r.  Forty-three  Gallons  Whiskey, 
(1876)  93  U.  S.  196.  And  see  U.  S.  r.  Forty- 
three  Gallons  Whiskey,  (1883)  108  U.  S. 
496,  as  to  the  payment  of  the  special  in- 
ternal-revenue tax  interfering  with  the  opera- 
tion of  a  treaty  with  the  Indians.  See  also 
Ex  p.  Crow  Dog,   (1883)    109  U.  8.  567. 


An  Act  of  Congress  under  which  a  person 
might  be  indicted  for  selling  spirituous 
liquors  within  the  territorial  limits  of  a 
state  and  without  any  Indian  reservation,  to 
a  tribal  Indian  under  the  charge  of  the 
United  States  Indian  agent  for  the  tribe, 
was  held  to  be  constitutional.  Commerce 
with  the  Indian  tribes  means  commerce  with 
the  individuals  composing  those  tribes.  The 
locality  of  the  traffic  can  have  nothing  to  do 
with  the  power.  The  right  to  exercise  it  in 
reference  to  any  Indian  tribe,  or  any  person 
who  is  a  member  of  such  tribe,  is  absolute. 


m 


without  reference  to  the  locality  of  the  traf- 
fic, or  the  locality  of  the  tribe,  or  of  the 
member  of  the  tribe  with  whom  it  is  carried 
on.  This  does  not  imply  that  this  clause 
authorizes  Congress  to  regulate  any  other 
commerce  originated  and  ended  within  the 
limits  of  a  single  state  than  commerce  with 
the  Indian  tribes.  U.  S.  v,  HoUiday,  (1865) 
3  Wall.  U.  S.  415. 

The  government  may  grant  allotments  to 
members  of  the  Indian  tribes  and  provide  for 
the  issue  of  patents,  and  may  confer  all  the 
privileges  and  immunities  of  citizenship  upon 
its  wards,  and  yet  retain  its  power  to  ref- 
late commerce  with  them,  and  may  prohibit 
the  traffic  in  intoxicating  liquors  with  them. 
"The  original  condition  of  these  Indians  as 
wards  of  the  government;  the  original  power 
of  Congress  to  regulate  commerce  with  them ; 
the  settled  policy  and  practice  of  the  nation 
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to  prohibit  traffic  with  them  in  intoxicating 
liquors;  the  stipulation  of  the  treaty  of  1867 
that  the  government  would  appoint  an  agent, 
whose  duty  it  has  always  been  to  suppress 
this  traffic;  the  absence  of  any  condition  in 
the  Act  of  1887  requiring  allottees  to  surren- 
der their  tribal  relation  or  tribal  property; 
the  continuing  need  of  the  suppression  of  the 
liquor  traffic  with  them  while  the  govern- 
ment holds  their  lands  in  trust  for  the  indi- 
vidual Indians  as  well  as  while  it  held  them 
ill  trust  for  the  same  Indians  collectively; 
the  absence  of  any  express  renunciation  of 
its  power  by  Congress,  and  of  any  treaty  or 
Act  of  Congress  repugnant  to  its  retention 
and  exercise;  the  holding  of  both  the  legis- 
lative and  executive  departments  that  it  still 
exists,  notwithstanding  the  allotments  and 
patents  under  the  Act  of  1887;  the  uniform 
exercise  of  this  authority  and  the  continu- 
ing endeavor  of  these  departments  to  sup- 
press this  baleful  traffic  in  spirituous  liquors 


with  these  Indians  since  their  patents  were 
issued  as  before,  compel  the  conclusion  that 
Congress  has  never  renounced  its  power  to 
regulate  this  commerce,  and  that  the  Act  of 
1897  is  neither  unconstitutional  nor  inap- 
plicable to  the  case  at  bar."  Farrell  v.  U. 
S.,  (C.  C.  A.  1001)    110  Fed.  Rep.  943. 

A  territorial  statute  providing  that  "  if 
any  person  shall,  directly  or  indirectly,  sell, 
barter,  or  give  intoxicating  liquor,  whether 
fermented,  vinous,  or  spirituous,  or  any 
decoction  or  composition  of  which  fermented, 
vinous,  or  spirituous  liquor  is  a  part,  to  any 
Indian  or  half-breed  Indian  in  this  territory, 
he  shall  be  deemed  guilty  of  a  felony,  and, 
upon  conviction  thereof,  shall  be  punished," 
is  clearly  within  the  police  power  of  a  ter- 
ritorial government,  and  not  inconsistent 
with  the  Constitution  and  laws  of  the  United 
States.  Territory  v.  Guyott,  (1889)  9  Mont. 
46. 


10.  When  Indnded  Within  the  limits  of  a  State  —  a.  In  General.  —  The 
Cherokee  Nation  is  a  distinct  community,  occupying  its  own  territory  with 
boundaries  accurately  described,  in  which  the  laws  of  Georgia  can  have  no 
force,  and  which  the  citizens  of  Georgia  have  no  right  to  enter  but  with  the 
assent  of  the  Cherokees  themselves,  or  in  conformity  with  treaties  and  with 
the  Acts  of  Congress.  The  whole  intercourse  between  the  United  States  and 
this  nation  is  by  our  Constitution  and  laws  vested  in  the  government  of  the 
United  States. 


Worcester  v.  Georgia,  (1832)  6  Pet.  (U. 
S.)  560. 

"  It  would  be  a  yery  strained  construction 
of  this  clause,  that  a  system  of  criminal 
laws  for  Indians  living  peaceably  in  their 
reservations,  which  left  out  the  entire  code 
of  trade  and  intercourse  laws  justly  enacted 
under  that  provision,  and  established  pun- 
ishments for  the  common-law  crimes  of  mur- 
der, manslaughter,  arson,  burglary,  larceny, 
and  the  like,  without  any  reference  fo  their 
relation  to  any  kind  of  commerce,  was  author- 
ized by  the  grant  of  power  to  regulate  com- 
merce with  the  Indian  tribes."  U.  S.  v. 
Kagama,  (1886)    118  U.  S.  378. 

The  power  of  Congress  to  regulate  com- 
merce with  the  Indians  does  not  necessarily 
cease  on  their  being  included  within  the 
limits  of  the  state.  U.  S.  v.  Cisna,  (1835) 
I  McLean  (U.  S.)  254,  25  Fed.  Cas.  No. 
14,795. 

The  state  of  Georgia  had  the  right  in  1839 
to  extend  its  laws  over  the  territory  inhab- 
ited by  the  Cherokee  Indians  and  over  the 
Indians  themselves.  State  1?.  Tassels,  (1830) 
Dudley  (Ga.)   238. 

"The  Cherokees  in  North  Carolina  dis- 
solved their  connection  with  their  nation 
when  they  refused  to  accompany  the  body  of 
it  on   its  removal,   and  they   have   had  no 


separate  political  organization  since.  What- 
ever union  tliey  have  had  among  themselves 
has  been  merely  a  social  or  business  one. 
It  was  formed  in  18(58,  at  the  suggestion  Of 
an  officer  of  the  Indian  office,  for  the  pur- 
pose of  enabling  them  to  transact  business 
with  the  government  with  greater  conven- 
ience. Although  its  articles  are  drawn  in 
the  form  of  a  constitution  for  a  separate 
civil  government,  they  have  never  been  recog- 
nized as  a  separate  nation  by  the  United 
States;  no  treaty  has  been  made  with  them; 
they  can  pass  no  laws;  they  are  citizens  of 
that  state  and  bound  by  its  laws."  Cherokee 
Trust  Funds,    (1886)    117  U.  S.  309. 

In  Massachusetts  and  Maine.  —  "  What- 
ever the  status  of  the  Indian  tribes  in  the 
West  may  be,  all  the  Indians,  of  whatever 
tribe,  remaining  in  Massachusetts  and  Maine, 
have  alwavs  been  roffarded  bv  those  states 
and  by  the  United  States  as  bound  by  the 
laws  of  the  state  in  which  they  live.  Dan- 
zell  V.  Webquish,  (1871)  108'  Mass.  133; 
Murch  V.  Tomer,  (1842)  21  Me.  635.  Their 
position  is  like  that  of  those  Cherokees  who 
remained  in  North  Carolina.  It  was  said 
of  them  by  the  United  States  Supreme  Court, 
in  Cherokee  Trust  Funds,  (1886)  117  U.  S. 
288,  that  they  were  inhabitants  of  North 
Carolina  and  subject  to  its  laws."  State  v. 
Newell,   (1892)    84  Me.  466. 


b.  JuRTSDiCTiON    OF    Crimks — (1)   In    General,  —  WTien    tribal    inde- 

pendeBce  or  relations  aipong  certain  Indians  has  at  no  time  been  recognized  by 
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the  United  States,  they  are  amenable  to  the  penal  laws  of  the  United  States 

and  subject  to  the  jurisdiction  of  its  courts. 

In  re  Sah  Quah,   (1886)  31  Fed.  Rep.  329. 

Congress  may  provide  for  the  punishment 
of  murder  committed  in  the  Indian  country 
by  the  killing  of  a  white  man  by  an  Indian, 
and  vice  versa.  U.  S.  v.  Martin,  (1883)  14 
Fed.  Rep.  817. 

A  trial  for  homicide  committed  in  an  In- 
dian reservation  must  be  had  on  the  federal 
side  of  a  territorial  court  and  is  governed 
by  United  States  statutes  and  the  rules  of 
the  common  law.  McCall  v,  U.  S.,  (1876)  I 
Dak.  307. 

Unless  otherwise  provided  by  treaty  with 
an  Indian  tribe,  or  by  the  Act  admitting  the 
state  into  the  Union,  the  criminal  laws  of 
the  state,  except  so  far  as  restricted  by  the 
authority  of  Congress  **  to  regulate  com- 
merce with  the  Indian  tribes,"  extend  to  all 
crimes  committed  on  an  Indian  reservation 
by  persons  other  than  tribal  Indians.  But 
Indians,  while  preserving  their  tribal  rela- 
tions, and  residing  on  a  reservation  set 
apart  for  them  by  the  United  States,  are  the 
wards  of  the  general  government,  and  as  such 
the  subject  of  federal  authority,  and  the 
power  to  legislate  for  them  is  exclusively  in 
Congress.    And  for  acts  committed  within  the 


limits  of  the  reservation,  they  are  not  sub- 
ject to  the  criminal  laws  of  the  state.  State 
f.  Campbell,  (1893)  53  Minn.  354. 

An  Alabama  statute  of  1829,  extending 
the  jurisdiction  of  the  state  over  the  Creek 
Nation,  was  not  in  violation  of  the  Constitu- 
tion of  the  United  States  nor  of  any  Act  of 
Congress  passed  in  compliance  therewith,  or 
of  any  treaty  made  in  pursuance  thereof.  A 
state  has  the  undoubted  constitutional  right 
to  extend  its  civil  and  criminal  jurisdiction 
over  any  tract  of  Indian  country  within  her 
limits  where  the  Indian  title  is  not  extin- 
guished, and  an  offense  committed  in  an 
Indian  territory  to  which  the  Indian  title 
has  not  been  extinguished,  but  over  which 
the  jurisdiction  of  the  state  courts  has  been 
extended,  is  properly  cognizable  in  the  courts 
of  the  state,  and  a  conviction  of  one  for 
felony  on  such  lands  is  legal.  Caldwell  v. 
State,  (1832)  1  Stew.  &  P.  (Ala.)  327. 

A  Tennessee  statute  of  1833,  extending 
the  criminal  laws  of  the  state  so  far  as  to 
punish  offenses  over  that  part  of  the  Chero- 
kee Nation  lying  in  Tennessee,  was  held  to 
be  constitutional.  State  v.  Foreman,  (1836) 
8  Yerg.  (Tenn.)  316. 


(2)  Offenses  Committed  Outside  Reservation.  —  Where  crimes  are  com- 
mitted by  whites  against  Indians,  or  by  Indians  against  whites,  outside  of  a 
reservation  situated  within  a  state,  the  jurisdiction  is  in  the  state  courts. 

State  V.  Spotted  Hawk,  (1899)  22  Mont.  man  on  the  person  or  property  of  an  Indian, 
44.  See  also  State  v.  Little  Whirlwind,  and  vice  versa,  anywhere  in  the  United 
(1899)  22  Mont.  425.  SUtes.    U.  S.  V.  Bamhart,   (1884)    22  Fed. 

Congress  has  power  to  provide  for  the  pun-         ^^' 
ishment  of  a  crime  committed  by  a  white 


c.  State  Tax  on  Goods  of  Traders.  —  The  imposition  of  a  tax  upon  the 
goods  of  traders  within  the  Indian  country  by  the  state  authorities  is  incom- 
patible with  the  exclusive  jurisdiction  over  the  regulation  of  this  commerce 
which  exists  in  the  Congress  of  the  United  States.  The  power  of  Congress  over 
the  subject  of  intercourse  with  the  Indian  tribes  carries  with  it  the  right  to  say 
who  may  trade  and  under  what  conditions  such  trade  shall  be  carried  on  with 
the  tribes. 


Foeter  v.  Blue  Earth  County,  7  Minn.  146. 
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ARTICLE  I.,  SECTION  8. 

^'The  Congress  shall  have  power    *     *     *    to  establish  an  uniform  mle  of 
natoralization." 

I.  Definition  of  Naturalization,  579. 
II.  Grant  of  Power,  579. 

1.  In  General^  579. 

2.  To  Prescribe  Capacities  as  a  Citizen^  579. 

III.  Presumption  of  Alienage,  580. 

IV.  Exclusiveness  of  Power,  580. 

V.  Distinction  Between  Citizenship  by  Birth  and  by  Naturaliza- 
tion, 581. 

VI.  Uniform  Rule  of  Naturalization.  582. 

VII.  Collective  Naturalization,  582. 

1.  In  General^  582. 

2.  Inhabitants  of  Territory  Acquired  by  Conquest  or  Cession^  582. 

3.  InhcUfitants  of  Territory  Admitted  as  a  Staie^  582. 

VIII.  Jurisdiction  of  State  Courts,  583. 

1.  VcUidity  of  Action  by  State  Courts  in  GenercU,  583. 

2.  Power  of  Congress  to  Confer  jurisdiction  on  State  Courts^^S^. 

3.  State  Statutes  Prohibiting  State  Courts  from  Exercising  'j/^urisdiction^ 

583- 

IX.  Power  to  Recall  Grant  of  Naturalization,  584. 
X.  Right  of  Expatriation,  584. 

L  Bshkitiok  OF  VATmiALlZATlOK. —  Naturalization  is  the  act  of  adopting 
a  foreigner,  and  clothing  him  with  the  privileges  of  a  native  citizen. 

Boyd  V.  Nebraska,  (1892)  143  U.  S.  162,  reveraing  State  v.  Boyd,  (1891)  31  Neb.  682. 

n.  OSAVT  OF  PowSB  —  1.  In  OeneraL  —  The  power  of  naturalization  vested 
in  Congress  by  the  Constitution  is  a  power  to  confer  citizenship^  and  not  a 
power  to  take  it  away. 

U.  S.  V.  Wong  Kim  Ark,  (1898)  169  U.  S.  703,  affirming  (1896)  71  Fed.  Rep.  382. 

2.  To  Pretoribe  Capacities  as  a  Citizen.  —  A  naturalized  citizen  is  indeed  made 
a  citizen  under  an  Act  of  Congress,  but  the  Act  does  not  proceed  to  give,  to 
regulate,  or  to  prescribe  his  capacities.  He  becomes  a  member  of  the  society, 
possessing  all  the  rights  of  a  native  citizen,  and  standing,  in  the  view  of  the 
Constitution,  on  the  footing  of  a  native.  The  Constitution  does  not  authorize 
Congress  to  enlarge  or  abridge  those  rights.  The  simple  power  of  the  national 
legislature  is  to  prescribe  a  uniform  rule  of  naturalization,  and  the  exercise 
of  this  power  exhausts  it,  so  far  as  respects  the  individual.  The  Constitution 
then  takes  him  up,  and,  among  other  rights,  extends  to  him  the  capacity  of  suing 

579  Volume  VIII. 


Katuralintion. 


CONSTITUTION. 


Art.  I.,  Mc.  •• 


in  the  courts  of  the  United  States,  precisely  under  the  same  circumstances 
under  which  a  native  might  sue.  He  is  distinguishable  in  nothing  from  a 
native  citizen,  except  so  far  as  the  Constitution  makes  the  distinction.  The  law 
makes  none. 

Osborn  v.  U.  8.  Bank,  (1824)  9  Wheat  (U.  S.)  827. 


HL  PSEBxrxPTlOK   OF  Alibkagb.  —  The  original  status  as  an  alien  is  pre- 
sumed to  continue  until  the  contrary  be  shown. 

Hauenstein  i;.  Lynham,   (1879)    100  U.  S.  484.    See  also  Qreen  v,  Salaa,  (1887)  31  Fed. 
Rep.  106. 

IV.  EXCLXTBIYEKESS  OF  POWSB.  —  The  power  of  naturalization  is  exclusively 
in  Congress. 


Chirac  v.  Chirac,  (1817)  2  Wheat.  (U.  S.) 
269.  See  also  remarks  of  Woodbury,  J.,  in 
Norris  v.  Boston,  (1849)  7  How.  (U.  S.)  556; 
and  also  Golden  v.  Prince,  (1814)  3  Wash. 
(U.  S.)  313,  10  Fed.  Cas.  No.  5,509;  U.  S.  v. 
Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed. 
Cas.  No.  16,151,  wherein  the  court  said: 
''After  considerable  fluctuations  of  judicial 
opinion,  it  was  finally  settled  by  the  Supreme 
Court  that  this  power  is  vested  exclusively  in 
Congress." 


PK 


"In  the  case  of  C!hirac  v,  Chirac,  (1817)  2 
Wheat.  (U.  S.)  269,  which  arose  under  the 
grant  of  power  to  establish  a  uniform  rule  of 
naturalization,  where  the  court  speak  of  the 
power  of  Congress  as  exclusive  they  are  evi- 
dently merely  sanctioning  the  argument  of 
counsel  stated  in  the  preceding  sentence, 
which  placed  the  invalidity  of  the  naturaliza- 
tion under  the  law  of  Maryland,  not  solely 
upon  the  grant  of  power  in  the  Constitution, 
but  insisted  that  the  Maryland  law  was 
•  virtually  repealed  by  the  Constitution  of  the 
United  States,  and  the  Act  of  naturalization 
enacted  by  Congress.'  Undoubtedly  it  was  so 
repealed,  and  the  opposing  counsel  in  the  case 
did  not  dispute  it.  For  the  law  of  the  United 
States  covered  every  part  of  the  Union,  and 
there  could  not,  therefore,  by  possibility  be 
a  state  law  which  did  not  come  in  conflict 
with  it.  And,  indeed,  in  this  case  it  might 
well  have  been  doubted  whether  the  grant  in 
the  Constitution  itself  did  not  abrogate  the 
power  of  the  states,  inasmuch  as  the  Con- 
stitution also  provided  that  thfe  citizens  of 
each  state  should  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  sev- 
eral states;  and  it  would  seem  to  be  hardly 
consistent  with  this  provision  to  allow  any 
one  state,  after  the  adoption  of  the  Consti- 
tution, to  exercise  a  power,  which,  if  it 
operated  at  all,  must  operate  beyond  the 
territory  of  the  state,  and  compel  other  states 
to  acknowledge  as  citizens  those  whom  it 
might  not  be  willing  to  receive."  Per  Taney, 
C.  J.,  in  License  Cases,  (1847)  5  How.  (U. 
S.)  585. 

In  Ogden  t?.  Saunders,  (1827)  12  Wheat.  (U. 
S.)  276,  a  case  holding  that  in  the  absence 
of  action  by  Congress,  the  states  may  pass 
laws  pn  the  subject  of  bankruptcies,  Johnson, 


J.,  said:  "I  will  with  confidence  affirm,  that 
the  Constitution  had  never  been  adopted,  had 
it  then  been  imagined  that  this  question 
would  ever  have  been  made,  or  that  the  exer- 
cise of  this  power  in  the  states  should  ever 
have  depended  upon  the  views  of  the  tribu- 
nals to  which  that  Constitution  was  about 
to  give  existence.  The  argument  proposed  to 
be  drawn  from  a  comparison  of  this  power 
with  that  of  Congress  over  naturalization 
is  not  a  fair  one,  for  the  cases  are  not  par- 
allel; and  if  they  were,  it  is  by  no  means 
settled  that  the  states  would  have  been  pre- 
cluded from  this  power,  if  Congress  haa  not 
assumed  it.  But,  admitting,  argumenii  gra- 
tia, that  they  would,  still  there  are  con- 
siderations bearing  upon  the  one  power  which 
have  no  application  to  the  other.  Our  foreign 
intercourse  being  exclusively  committed  to 
the  general  government,  it  is  peculiarly  their 
province  to  determine  who  are  entitled  to  the 
privileges  of  American  citizens  and  the  pro- 
tection of  the  American  government.  And 
the  citizens  of  any  one  state  being  entitled 
by  the  Constitution  to  enjoy  the  rights  of 
citizenship  in  every  other  state,  that  fact 
creates  an  interest  lu  this  particular  in  each 
other's  acts  which  does  not  exist  with  re- 
gard to  their  bankrupt  laws;  since  state  acts 
of  naturalization  would  thus  be  extraterri- 
torial in  their  operation,  and  have  an  in- 
fluence on  the  most  vital  interests  of  other 
states.  On  these  grounds,  state  laws  of  nat- 
uralization may  be  brought  under  one  of  the 
four  heads  or  classes  of  powers  precluded  to 
the  states,  to  wit,  that  of  incompatibility; 
and  on  this  ground  alone,  if  any,  could  the 
states  be  debarred  from  exercising  this  power, 
had  Congress  not  proceeded  to  assume  it" 
See  also  remarks  by  the  same  justice  in 
Houston  V.  Moore,  (1820)  5  Wheat.  (U.  S.) 
49.  See  U.  S.  v.  Villato,  (1797)  2  Dall.  (U. 
S. )  370,  28  Fed.  Cas.  No.  16,622. 

The  power  to  eitAblish  a  uniform  role  of 

naturalization  is  ezclnsiye;  and  the  naturali- 
zation laws  enacted  by  Congress  in  the  exer- 
cise of  this  power  constitirte  the  only  rule 
by  which  a  foreign  subject  may  become  a 
citizen  of  the  United  States  or  of  a  state, 
within  the  meaning  of  the  Federal  Constitu- 
tion and  laws.  It  is  not  in  the  power  of  a 
state  to  denationalize  a  foreign  subject  whQ 

580  Volume  VJII, 


J 


Art   I.,  MC.  S. 


CONSmUTION. 


Katuralisation. 


has  not  complied  with  the  federal  naturali- 
zation laws,  and  constitute  him  a  citizen  of 
the  United  States  or  of  a  state,  so  as  to 
deprive  the  federal  courts  of  jurisdiction  over 
a  controversy  between  him  and  a  citizen  of 
a  state,  conferred  upon  them  by  art.  III., 
sec.  2,  of  the  Constitution  of  the  United 
States,  and  the  Acts  of  Congress.  Minneap- 
olis r.  Reum,  (C.  C.  A.  1893)  66  Fed.  Rep. 
581. 

The  Constitution  has  conferred  on  Congress 
the  riffht  to  establish  a  uniform  rule  of 
naturalization,  and  this  right  is  evidently 
exclusive,  and  has  always  been  held  by  this 
court  to  be  so.  Consequently,  no  state,  since 
the  adoption  of  the  Constitution,  can  by 
naturalising  an  alien  invest  him  with  the 
rights  and  privileges  secured  to  a  citizen  of 
a  state  under  the  federal  government,  al- 
though, so  far  as  the  state  alone  was  con- 
cerned, he  would  undoubtedly  be  entitled  to 
the  rights  of  a  citizen  and  clothed  with  all 
the  rights  and  immunities  which  the  Consti- 
tution and  laws  of  the  state  attached  to 
that  character.  It  is  very  clear,  therefore, 
that  no  state  can,  by  any  Act  or  law  of  its 
own,  passed  since  the  adoption  of  the  Con- 
stitution, introduce  a  new  member  into  the 
political  community  created  by  the  Constitu- 
tion of  the  United  States.  It  cannot  make 
him  a  member  of  this  community  by  making 
him  a  member  of  its  own.  And  for  the  same 
reason  it  cannot  introduce  any  person,  or 
description  of  persons  who  were  not  intended 
to  be  embraced  in  this  new  political  family 
which  the  Constitution  brought  into  exist- 
ence, but  were  intended  to  be  excluded  from 
it.  Dred  Scott  t\  Sandford,  (1856)  19  How. 
(U.  S.)   405. 

The  power  of  Congress  was  intended  to  be, 
and  necessarily  must  be  exclusive.  And 
being  exclusive,  it  cannot  be  controlled  by 
the  unwritten  or  common  law  of  one  of  the 
states,  any  more  than  it  can  be  altered  by 
the  statute  law  of  such  state.  And  whether 
or  not  the  Constitution  enabled  Congress  to 
declare  that  the  children  born  here  of  alien 
parents  who  never  manifested  an  intention 
to  become  citizens  are  aliens  or  are  citizens 
—  it  is  clear  that  the  decision  of  that  ques- 
tion must  be  by  some  general  rule  of  law 
applicable  to  and  affecting  our  whole  nation. 
It  must  be  determined  by  what  may  be 
called  the  national  law,  as  contradistin- 
guished from  the  local  law  of  the  several 
states.  It  is  purely  a  matter  of  national  ju- 
risprudence, and  not  a  state  municipal  law. 
Lynch  v.  Clarke,  (1844)  1  Sandf.  Ch.  (N.  Y.) 
646. 


Nothing  which  a  state  can  do  will  invest 
a  foreigner  with  the  rights  and  privileges  of 
a  citizen  of  the  United  States,  and  one  who 
was  bom  abroad,  who  came  to  this  country 
when  he  was  thirteen,  whose  father  was 
never  in  this  country,  cannot  be  deemed  a 
citizen  because  he  resided  in  a  state  at  the 
time  the  state  was  admitted  into  the  Union, 
and  has  since  exercised  the  rights  of  citizen- 
ship therein.  Mayer  v.  U.  S.,  (1903)  38  Ct. 
CI.  553. 

A  state  cannot  make  the  subject  of  a 
foreign  government  a  citizen  of  the  United 
States,  and  a  resident  of  a  state  who  was 
foreign  born,  has  declared  his  intention  to 
become  a  citizen  of  the  United  States  many 
years  before  he  brought  his  suit,  has  resided 
in  the  state  for  fifteen  years,  has  several 
times  voted  at  elections  held  in  that  state 
where  the  constitution  of  the  state  author- 
izes such  residents  to  do  so  without  naturali- 
zation, but  has  never  applied  to  be  or  been 
admitted  to  citizenship  under  the  federal 
naturalization  laws,  is  still  an  alien.  Lanz 
V.  Randall,  (1876)  4  Dill.  (U.  S.)  425,  14 
Fed.  Cas.  No.  8,080.  See  also  Minneapolis  v. 
Reum,  (C.  C.  A.  1893)  56  Fed.  Rep.  577. 

Authority  of  states  in  absence  of  legisla- 
tion by  Congress.  —  In  the  early  case  of  Col- 
let V.  Collet,  (1792)  2  Dall.  (U.  S.)  294,  it 
was  held  that  the  states  still  enjoy  a  concur- 
rent authority  of  naturalization,  but  their  in- 
dividual authority  cannot  be  exercised  so  as  to 
contravene  the  rule  established  by  the  au- 
thority of  the  Union,  the  court  saying: 
"The  Act  of  Congress  itself  furnishes  a 
strong  proof  that  the  power  of  naturalization 
is  concurrent.  In  the  concluding  proviso  it 
is  declared,  '  that  no  person  heretofore  pro- 
scribed by  any  state  shall  be  admitted  a  citi- 
zen as  aforesaid,  except  by  an  Act  of  the  leg- 
islature of  the  state  in  which  such  person  was 
proscribed.'  Here  we  find  that  Congress  has 
not  only  circumscribed  the  exercise  of  its  own 
authority,  but  has  recognized  the  authority  of 
a  state  legislature,  in  one  case,  to  admit  a 
citizen  of  the  United  States;  which  could  not 
be  done  in  any  case,  if  the  power  of  naturali- 
zation, either  by  its  own  nature  or  by  the 
manner  of  its  being  vested  in  the  federal  gov- 
-  ernment,  was  an  exclusive  power." 

State  naturalization  laws  are  superseded 
and  annulled  by  an  Act  of  Congress  on  the 
subject,  as  the  jurisdiction  of  Congress  upon 
the  subject  is  exclusive.  Matthew  i;.  Rae, 
(1820)  3  Cranch  (C.  C.)  699,  16  Fed.  Cas. 
No.  9,284. 


V.  DI8TIVCTI0K  Betweek  Citizekbhip  bt  Bibth  akd  by  Vatitbalizatiok.  — 

The  distinction  between  citizenship  by  birth  and  citizenship  by  naturalization 
is  clearly  marked  in  the  provisions  of  the  Coilstitution,  by  which  "  no  person, 
except  a  natural-bom  citizen,  or  a  citizen  of  the  United  States  at  the  time  of 
the  adoption  of  this  Constitution,  shall  be  eligible  to  the  oflSce  of  President ;  " 
and  '^  the  Congress  shall  have  power  to  establish  an  uniform  rule  of  naturaliza- 
tion/^ 

Elk  r.  Wilkins,  (1884)  112  U.  S.  101. 
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VI.  TJkifobm  Bvls  of  Vatvbalizatiok.  —  When  a  naturalization  law  is 
made  by  its  terms  applicable  alike  to  all  the  states  of  the  Union,  without  dis- 
tinction or  discrimination,  it  cannot  be  successfully  questioned  on  the  ground 
that  it  is  not  uniform,  in  the  sense  of  the  Constitution,  merely  because  its 
operation  or  working  may  be  wholly  different  in  one  state  from  another. 

Darling  v.  Berry,  (1882)   13  Fed.  Rep.  667. 

Vn.  COLLSCTIYB  VATUBAUZATloir  —  1.  In  General  —  Congress,  in  the  exer- 
cise of  the  power  to  establish  a  uniform  rule  of  naturalization,  has  enacted 
general  laws  under  which  individuals  may  be  naturalized,  but  the  instances  of 
collective  naturalization  by  treaty  or  by  statute  are  numerous. 

Boyd  V.  Nebraska,  (1892)  143  U.  S.  16»,  reversing  SUte  v.  Boyd,  (1891)  31  Neb.  682. 


2.  Inhabitants  of  Territory  Aeqnired  by  Conqneit  or  Cesiion«  —  The  nationality 
of  the  inhabitants  of  territory  acquired  by  conquest  or  cession  becomes  that  of 
the  government  under  whose  dominion  they  pass,  subject  to  the  .right  of 
election  on  their  part  to  retain  their  former  nationality  by  removal  or  otherwise, 
as  may  be  provided. 

Boyd  V,  Nebraska,  (1892)  143  U.  S.  162. 

Orer  Territory  Aeqnired  by  Treaty,  the  government  transferring  it  ceases  to  have 
jurisdiction.  It  no  longer  owes  protection  to  those  residing  upon  it,  and  they 
no  longer  owe  it  allegiance.  The  inhabitants  residing  upon  the  territory  trans- 
ferred have  the  right  of  election.  They  may  remove  from  the  territory  ceded 
if  they  prefer  the  government  ceding  the  territory.  If  they  elect  to  remain, 
their  allegiance  is  at  once  due  to  the  government  to  which  the  cession  has  been 
made,  and  they  are  entitled  to  the  corresponding  right  of  protection  from  such 
government. 

Opinioiis  of  Justices,  (1878)  08  Me.  580. 

S.  Inhabitanti  of  Territory  Admitted  as  a  State.  —  Congress  having  the  power 
to  deal  with  the  people  of  the  territories  in  view  of  the  future  states  to  be 
formed  from  them,  there  can  be  no  doubt  that  in  the  admission  of  a  state  a 
collective  naturalization  may  be  effected  in  accordance  with  the  intention  of 
Congress  and  the  people  applying  for  admission. 

Boyd  V,  Nebraska,  (1892)  143  U.  S.  162,  in  volves  the  adoption  as  citixens  of  the  United 

which  case  the  court  said :     "  Admission  on  States  of  those  whom  Congress  makes  mem- 

an  equal  footing  with  the  original  states,  in  bers  of  the  political  community,  and  who  are 

all  respects  whatever,  involves  equality  of  con-  recognized  as  such  in  the  formation  of  the 

stitutional   right   and  power,   which   cannot  new  state  with  the  consent  of  Gdagreas." 
thereafterwards  be  controlled,  and  it  also  in* 

The  lahabitaati  of  the  Territory  of  Orleans  became  citizens  of  Louisiana  and  of  the 
United  States  by  the  admission  of  Louisiana  into  the  Union. 

U.  S.  V.  Laverty,  3  Mart.   (La.)   733;   Desbois's  Case,  (1812)  2  Mart.   (La.)  185. 

Oa  the  Admission  of  Texas  into  the  Union,  the  status  of  one  who  was  a  citizen  of 
Texas  while  it  was  a  separate  republic  changed  as  by  naturalization. 

Osterman  v.  Baldwin,  (1867)  6  Wall.  (U.  S.)  116.    See  also  Baker  v.  Westoott,  (1889) 
73  Tez.  134;  Williams  17.  Bennett,  (1892)   ITex.  Civ.  App.  506. 
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Vni  JvsiSDiCTioir  OF  Stats  Covbts  —  1.  Validity  of  Action  by  State  Courts 
in  General.  —  An  act  of  naturalization  performed  by  a  state  court  is  valid 
when  it  is  not  expressly  prohibited.  The  power  of  legislation  upon  the  subject 
of  naturalization  existed  in  the  state  courts  prior  to  the  Constitution,  but  has 
been  superseded  by  an  Act  of  Congress  passed  under  the  Constitution.  The 
concurrence  of  the  state  legislatures,  expressed  or  fairly  implied,  adds  the 
sanction  of  the  state  to  this  delegation  of  power.  Whether  such  tribunals  are 
bound  to  act  may  adxnit  of  controversy,  but  their  acts  are  lawful  if  they  do  so. 

Matter  of  Ramsden,  (Super.  Ct.  Spec.  T.  1857)  13  How.  Pr.  (N.  Y.)  435. 

S.  Power  of  Congress  to  Confer  Jurisdiction  on  State  Courts.  —  Congress  has 
authority  to  vest  in  the  courts  of  the  states  having  common-law  jurisdiction  the 
judicial  power  to  admit  qualified  aliens  to  citizenship,  and  in  the  absence  of 
legislative  authority  or  permission  from  the  states  which  created  them,  such 
courts  may  lawfully  exercise  this  power. 

Levin  v.  U.  S.,  (C.  C.  A.  1904)  128  Fed.  Rep.  832. 

Abaeaee  of  Aiith«ritotiTt  Power.  —  Congress  can  confer  upon  state  courts  juris- 
diction of  naturalization  proceedings.  While  Congress  cannot  authoritatively 
confer  judicial  powers  on  state  courts,  that  is,  it  cannot  compel  them  to  enter- 
tain jurisdiction  in  any  case,  or  to  perform  any  judicial  act.  Congress  can 
empower  them  to  perform  any  judicial  act  to  which  they  are  competent,  and  for 
the  performance  of  which  they  have  an  adequate  inherent  jurisdiction. 

Morgan  v.  Dudley,   (1857)   18  B.  Mon.  (Ky.)  715. 

The  Power  to  KAturaliio  by  Yirtno  of  AeU  of  OongroM  Ii  a  JudieUl  Ono,  and  Congress 
has  no  power  to  confer  jurisdiction  upon  the  courts  of  a  state,  but  the  power 
may  be  exercised  by  those  courts  when  state  legislation  has  so  provided  under 
the  uniform  rule  established  by  the  various  Acts  of  Congress. 

Bx  p.  Knowles,   (1855)   5  Cal.  302,  citing,  to  receive  testimony,  to  compare  it  with  the 

in  support  of  the  holding  that  the  power  is  law,  and  to  judge  on  both  law  and  fact.    This 

judicial,  Spratt  v.  Spratt,  (1830)  4  Pet.  (U.  judgment  is  entered  on  record  as  the  judg- 

S.)    406,  in  which  case  Marshall,  J.,  said:  ment  of  the  court.    It  seems  to  us,  if  it  be  in 

''The  various  acts  upon  the  subject  submit  legal  form,  to  close  all    inquiry;   and,   like 

the  decision  on  the  right  of  aliens  to  admis-  every  other  judgment,  to  be  complete  evidence 

sion  as  citizens  to  courts  of  record.    They  are  of  its  own  validity." 

3.  State  Statutes  Prohibiting  State  Courts  from  Exercising  Jurisdiction.  — 

A  statute  providing  that  "  it  shall  not  be  lawful  for  any  court  established 
by  the  laws  of  this  commonwealth,  or  for  any  clerk  thereof,  to  receive  or 
entertain  any  primary  or  final  declaration  or  application,  made  by  or  on  behalf 
of  any  alien,  to  become  a  citizen  of  the  United  States,  or  to  receive  any  registry 
of  an  alien,  or  to  entertain  jurisdiction  for  the  naturalization  of  aliens," 
is  valid. 

Stephens,     Petitioner,      (1855)      4     Gray  duties  are  required  by  the  Constitution  of 

(Mass.)   559,  in  which  case  the  court  said:  the  United  States,  or  by  any  laws  of  Con- 

**  The  powers  which  the  legislature,  by  the  gress    made   pursuant   to    the    Constitution, 

statute    in    question,    have    prohibited    the  The    power    of   naturalization    being    vested 

courts    and    magistrates   of   the   state   from  exclusively  in  the  government  of  the  United 

exercising,  do  not  extend  to  any  cases  where  States,  Congress  have  very  properly  provided 
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for  its  exercise  by  the  courts  of  the  United 
States;  and  the  superadded  power  by  the 
Act  giving  the  same  jurisdiction  to  the  courts 
of  the  state  is  not  necessary  to  the  just 
rights  of  those  entitled  by  law  to  the  privi- 
lege of  becoming  citizens.  These  powers 
given  to  state  courts  are  therefore  naked 
powers,  which  impose  no  legal  obligation  on 
courts  to  assume  and  exercise  them,  and 
such  exercise  is  not  within  their  official  duty, 
or  their  oath  to  support  the  Constitution  of 


the  United  States.  But  whatever  may  be 
the  authority  of  Gonflress  to  require  the  per- 
formance of  duties  by  state  courts,  magis- 
trates, and  officers,  not  affecting  the  oi^gani- 
zation  of  the  national  government,  or  not 
expressly  provided  for  by  the  Constitution 
(respecting  which  there  may  be  some  doubt), 
it  is  well  established  that  such  courts  and 
magistrates  may,  if  they  choose,  exercise  the 
powers  thus  conferred  by  Congress,  unless 
prohibited  by  state  legislation." 


Whether  the  Judges  of  the  State  Courts  Shall  Aet  in  applications  for  naturalization, 
or  execute  any  other  like  authority  with  which  they  may  be  lawfully  invested, 
is  exclusively  within  and  subject  to  the  will  of  the  legislative  branch  of  the 
state  government,  and  therefore  it  is  competent  for  the  state  legislature  to 
forbid  state  courts  altogether  to  entertain  or  act  upon  applications  for  naturali- 
zation,  and  it  can  lay  any  restraint,  regulation,  limitation,  or  condition  upon 
the  practice  in  such  cases  which  it  might  deem  expedient  or  proper. 

for  executing  its  power  of  establishing  and 
carrying  out  a  uniform  system  of  naturaliza- 
tion, having  no  express  or  implied  power  so 
to  do,  it  would  have  been  competent  and  con- 
stitutional for  the  state  to  have  prohibited 
them  from  acting  in  that  capacity.  But  Con- 
gress has  attempted  no  such  thing.  It  has 
only  provided  that  when  the  state  courts  and 
officers  shall  have  acted,  their  doings  shall 
be  as  valid  and  effectual  as  those  of  the 
national  courts  and  functionaries,  under  like 
circumstances.  The  law  recognizes  the  acts 
of  state  tribunals  as  sufficient  to  confer  upon 
aliens  the  rights  of  citizens,  when  those 
tribunals  shaU  have  conformed  to  the  laws 
of  Congress;  nothing  more.  And  there  is 
nothing  inconsistent  in  this." 


Rushworth  v.  Judges,  (1895)  58  N.  J.  L. 
101. 

A  New  Hampshire  statute  prohibiting  the 
state  courts  from  holding  or  exercising  any 
jurisdiction  in  the  administration  of  the 
naturalization  laws,  and  from  taking  cogni- 
zance of  any  application  of  any  alien  to  be 
admitted  to  become  a  citizen,  and  from  mak- 
ing any  record,  or  granting  or  issuing  any  cer- 
tificate, or  other  document  or  paper,  whereby 
an  alien  shall  be  naturalized,  or  made  a  citi- 
zen of  the  United  States,  was  held  to  be  valid. 
Beavins's  Petition,  (1856)  33  N.  H.  95,  in 
which  case  the  court  said :  "  Even  had  Con- 
gress undertaken  to  employ  the  state  tribu- 
nals and  state  functionaries  as  instruments 


IX.  PowEB  TO  Becall  Osant  OP  Natubalizatiok.— In  the  absence  of  statute 
only  the  United  States  can  proceed  judicially  to  recall  a  grant  of  naturalization. 

Pintsch  Compressing  Co.  v.  Bergin,  (1897)  84  Fed.  Rep.  140. 

X.  Bight  of  Expatbiatiok.  —  The  Constitution  is  silent  on  the  subject  of 
expatriation,  and  that  department  which  can  nationalize  must  be  held  to  have 
authority  to  expatriate. 


Comitis  V.  Parkerson,  (1893)  56  Fed.  Rep. 
558. 

See  section  1999,  R.  S.,  1  Fed.  Stat. 
An  NOT.  788,  declaring  the  right  of  expatria- 
tion, and  notes  thereunder.  And  see  also  the 
foUowing  cases: 

United  fiffa^e«.  —  Shanks  r.  Dupont,  (1830) 
3  Pet.  (U.  S.)  242;  Inglis  v.  Sailor's  Snug 
Harbour,  (1830)  3  Pet.  (U.  S.)  99;  The 
Santissima  Trinidad,  (1822)  7  Wheat.  (U. 
S.)  283;  The  Venus,  (1814)  8  Cranch  (U.  S.) 
253;  In  re  Williams,  (1797)  2  Cranch  (U. 
S.)  82,  note;  Murray  r.  Schooner  Charming 
Betsy,  (1804)  2  Cranch  (U.  S.)  120;  Talbot 
V.  Janson.  (1705)  3  Dall.  (U.  S.)  133;  U.  S. 
V.  Crook,  (1879)  5  Dill.  (U.  S.)  453;  Stough- 
ton  V.  Taylor,  (1818)  2  Paine  (U.  S.)  661; 
Juando  u.  Taylor,  (1818)  2  Paine  (U.  S.) 
652;   U.   S.  V,  Gillies,    (1815)    Pet.    (C.   C.) 


159;  Arizona  Legislature,  (1889)  19  Op. 
Atty.-Gen.  321;  Citizenship,  (1877)  16  Op. 
Atty.-Gen.  599;  Citizenship,  (1869)  13  Op. 
Atty.-Gen.  128;  Right  of  Extradition,  (1857) 
9  Op.  Atty.-Gen.  62;  Right  of  Extradition, 
(1856)  8  Op.  Atty.-Gen.  139;  Age  of  Ma- 
jority, (1856)  8  Op.  Atty.-G€n.  62;  The  Navy 
Efficiency  Acts,  (1857)  8  Op.  Atty.-Gen. 
356. 

Calif orma,  —  Browne  v.  Dexter,  (1884)  66 
Cal.  39. 

lotoa,  —  State  v,  Adams,    (1876)   45  Iowa 
99. 

Kentucky,  —  Alsberry  v,  Hawkins,  (1839) 
9  Dana  (Ky.)   177. 

Afoine.  —  Calais  9.  Marshfield,    (1849)   30 
Me.  511. 

tfew  Yorfc.  — Beck  v.  McGillis,    (1850)   9 
Barb.  (N.  Y.)  35. 
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ARTICLE  I.,  SECTION  8. 

'<  The  Congress  shall  have  power    *    *    *    to  establish    *    *    *    nniform  law^ 
on  the  subject  of  bankmptoies  thronghont  the  United  States." 

I.  Plenary  Grant  of  Power,  585. 
II.  General  Power  of  Congress,  586. 

1.  To  Establish  System  of  Voluntary  Bankruptcy^  586. 

2.  To  Establish  System  for  Others  than  Traders ^  586. 

3.  To  Prohibit  Fraudulent  Conveyances^  586. 

4.  Distribution  of  Property  and  Discharge  of  Debts^  587. 

5.  Composition  Without  Assent  of  Creditor^  587. 

6.  To  Define  Exemptions y  588. 

7.  Applicable  to  Corporations  Created  by  States ^  588. 

8.  Recognition  of  Local  Law  as  Delegation  of  Legislative  Porver^  588. 

9.  Power  to  Impose  Jurisdiction  on  StcUe  Courts^  588. 

III.  Uniform  Laws,  588. 

1.  In  General y  588. 

2.  Geographical  Uniformity ^  589. 

3.  Different  Operation  in  Different  States^  589. 

4.  Adoption  of  State  Exemption  Laws^  589. 

5.  Classification  of  Persons,  590. 

a.  In  General,  590. 

b.  Discrimination  Against  Corporations,  590. 

(i)  Denying  to  Corporaiions  Right  to  Obtain  Discharge^  590. 
(2)  Corporations  Cannot  Become  Voluntary  Bankrupts,  591. 

IV.  Effect  of  Non-action  by  Congress,  591, 

V.  Effect  of  Repeal  of  Act  of  Congress,  592. 

VI.    EXCLUSIVENESS  OF  POWER,  592. 

1.  Composition  by  Foreign  Corporation  under  Foreign  Statute^  592. 

2.  Suspension  of  State  Laws,  592. 

a.  In  General,  592. 

b.  From  Time  Federal  Statute  Goes  into  Effect,  594. 

c.  Cases  Excepted  by  Federal  Statute,  595. 

d.  Non-conflicting  Provisions  of  State  Laws,  596. 

e.  State  Law  Passed  During  Existence  of  Federal  Statute,  598. 

3.  Validity  of  General  Assignment  under  State  or  Common  Law,  598. 

4.  Assignments  Pending  When  Federal  Statute  Enacted,  600. 

5.  Until  Federal  Jurisdiction  Invoked,  601. 

6.  Jurisdiction  of  Liens,  601. 

7.  Proceedings  Pending  to  Enforce  Lien,  602. 

8.  Proceedings  to  Wind  Up  Insolvent  Corporations,  602. 

9.  Settlement  of  Decedent* s  Estate,  602. 

10.  State  Jurisdiction  in  Partition,  602. 

11.  State  Statute  for  Liquidation  of  Banks,  603. 

« 
L  Plekaby  Obakt  of  Poweb.  —  This  power  means  something  more  than  the 
power  to  re-enact  the  particular  Bankrupt  Act  then  in  force  in  Great  Britain. 
It  is  a  grant  of  plenary  power  over  the  "  subject  of  bankruptcies." 

Silverman's  Case,    (1870)    2  Abb.    (U.  8.)  243,  22  Fed.  Caa.  No.  12,855.     See  the  title 
Bankruptcy,  1  Fed.  Stat.  An  not.  525. 
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Tht  Pow»r  Chmtertd  on  Oongroii  Dooo  Hot  Carry  with  It   the  Bootrietioni  of  tlio  SnglUh 

bankruptcy  system,  but  it  is  general  and  unlimited.  It  gives  to  Congress  the 
unrestricted  authority  over  the  entire  subject,  as  the  Parliament  of  Great 
Britain  had  it,  and  as  the  sovereign  states  of  the  Union  had  it  before  the  time 
when  the  Constitution  was  adopted.  It  embraces  voluntary  and  involuntary 
bankruptcy,  and  Congress  may  be  authorized  to  distribute  generally  all  the 
property  of  the  debtor  among  his  creditors,  and  to  annul  the  debt. 

stitution,  by  the  fact  of  the  enactment  of 
provisions  for  voluntary  bankruptcy,  and  for 
putting  into  involuntary  bankruptcy  others 
than  traders,  and  for  granting  discharges 
without  the  consent  of  any  creditor,  are  sat- 
isfactory evidence  that  the  power  to  estab- 
lish laws  on  'the  subject  of  bankruptcies' 
gives  an  authority  over  the  subject  that  is 
not  restricted  by  the  limitation  found  in  the 
English  statutes  in  force  when  the  Constitu- 
tion was  adopted."  Matter  of  Reiman,  (1874) 
7  Ben.  (U.  S.)  455,  20  Fed.  Cas.  No.  11,673, 
affirmed  (1875)  12  Blatchf.  (U.  S.)  662,  20 
Fed.  Cas.  No.  11,675. 


Matter  of  Klein,  (1843)  1  How.  (U.  S.) 
277,  14  Fed.  Cas.  No.  7,865,  reversing  (1843) 
2  N.  Y.  Leg.  Obs.  185,  14  Fed.  Cas.  No.  7,866. 
See  also  Silverman's  Case,  (1870)  2  Abb. 
(U.  S.)  243,  22  Fed.  Cas.  No.  12,856. 

The  power  is  general,  unlimited,  and  unre- 
stricted over  the  subject.  "  It  cannot  be 
doubted  that  Congress,  in  passing  laws  on 
the  subject  of  bankruptcies,  is  not  restricted 
to  laws  with  such  scope  only  as  the  English 
bankruptcy  laws  had  when  the  Constitution 
was  adopted.  The  authority  of  text  writers, 
and  the  adjudged  cases  cited,  and  the  prac- 
tical construction  of  the  provision  of  the  Con- 
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Bankruptcy.  —  Congress  may  establish 
petitions. 

Hanover  Nat.  Bank  v,  Moyses,  (1902)  186 
U.  S.  187. 

The  provisions  of  the  national  bankruptcy 
law  authorizing  a  debtor  to  apply  for  and 
obtain  a  discharge  of  his  debts,  and  providing 
for  the  distribution  of  all  his  property  among 
all  his  creditors,  are  within  the  legislative 
power  of  Congress  under  this  grant  in  the 
Constitution,  and  such  legislation  suspends 
the  state  legislation  on  all  the  provisions 
which  it  covers.  Matter  of  Reynolds,  ( 1867 ) 
8  R.  I.  493. 

CoBgreu  is  not  restricted  to  the  scope 
given  to  the  term  "bankruptcy"  by  the 
English  law  at  the  time  the  Constitution  was 
adopted,  and  the  provision  in  an  Act  of  Con- 
gress providing  for  voluntary  bankruptcy  i» 
authorized.     Kunzler  v,   Kohaus,    (1843)    5 


—  1.  To  Eitabliah  System  of  Yoliutary 
a  system  of  bankruptcy  on  voluntary 


Hill  (N.  Y.)  317.    See  also  Morse  v.  Hovey. 
(1846)   1  Barb.  Ch.  (N.  Y.)  404. 

The  Bankruptcy  Act  of  1841  was  Tslid, 
and  equally  affected  debts  contracted  before 
its  passage,  as  well  as  those  of  a  subsequent 
date,  and  as  well  in  case  of  voluntary  as  in 
involuntary  bankruptcy.  Loud  1?.  Pierce, 
(1845)  25  Me.  238.  See  also  the  following 
cases: 

Arkansas,  —  State  Bank  v.  Wilbom,  ( 1845) 
6  Ark.  35. 

Illinois.  — LaIot  v.  Wattles,  (1846)  8  m. 
225. 

M<is8achusetts. — ^Thompson  v.  Alger,  ( 1847) 
12  Met.  (Mass.)  428. 

New  Hampshire.  —  Cutter  *  v.  Folsom, 
(1845)   17  N.  H.  139. 

O^io.  —  Keene  t7.  Mould,  (1847)  16  Ohio  12. 


2.  To  Establish  System  for  Others  than  Traders.  —  An  Act  of  Congress 
establishing  a  uniform  system  of  bankruptcy  throughout  the  United  States  is 
constitutional,  although  providing  that  others  than  traders  be  adjudged 
bankrupts. 


Hanover  Nat.  Bank  v.  Moyses,  (1902)  186 
U.  S.  187. 

A  Bankruptcy  Act  is  not  unconstitutional 
in  so  far  as  it  attempts  to  subject  to  its 
operation  any  persons  other  than  merchants 
and  tradesmen.  At  the  time  of  the  adoption 
of  the  Constitution  the  Bankruptcy  Acts  of 


Great  Britain  only  embraced  this  class  of 
persons,  but  the  grant  in  the  Constitution 
cannot  be  construed  as  limiting  this  power 
of  Congress  to  such  persons  only  as  were 
considered  by  the  framers.  In  re  Califomia- 
Pac.  R.  Co.,  (1874)  3  Sawy.  (U.  S.)  240,  4 
Fed.  Cas.  No.  2,315. 


S.  To  Prohibit  Frandnlent  Conveyanees.  —  See  under  the  last  clause  of  this 
section,  giving  to  Congress  the  power  "  to  make  all  laws  which  shall  be  neces- 
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sary  and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the  United  States  or 
in  any  department  or  officer  thereof.'' 

4.  Biftribution  of  Property  and  Bisoharge  of  Bebti. —  Congress  may  embrace 
within  its  legislation  whatever  may  be  deemed  important  to  a  complete  and 
effective  bankrupt  system.  The  object  of  such  a  system  is  to  secure  a  ratable 
distribution  of  the  bankrupt's  estate  among  his  creditors,  when  he  is  unable  to 
discharge  his  obligations  in  full,  and  at  the  same  time  to  relieve  the  honest 
debtor  from  legal  proceedings  for  his  debts,  upon  a  surrender  of  his  property. 
The  distribution  of  the  property  is  the  principal  object  to  be  attained.  The 
discharge  of  the  debtor  is  merely  incidental,  and  is  granted  only  where  his 
conduct  has  been  free  from  fraud  in  the  creation  of  his  indebtedness  or  the 
disposition  of  his  property.  To  legislate  for  the  prevention  of  frauds  in  either 
of  these  particulars,  when  conmiitted  in  contemplation  of  bankruptcy,  would 
seem  to  be  within  the  competency  of  Congress. 

U.  S.  t7.  Fox,   (1877)   95  U.  S.  672.     See  two  principal  ends.     Congress  is  giTen  full 

also  Matter  of  R^nolds,  (1867)  8  R.  I.  493.  power  over  this  subject,  with  the  one  qualifi- 
cation, that  its  laws  thereon  shall  be  uniform 

The  subject  of  bankruptcies  includes  the  throughout  the  United  States.  Whether 
distribution  of  the  property  of  the  fraudu-  these  laws  shall  apply  to  all  fraudulent  or 
lent  or  insolvent  debtor  among  his  creditors,  insolvent  debtors  or  only  to  such  as  are  en- 
and  the  discharge  of  the  debtor  from  his  con-  gaged  in  trade,  is  committed  by  the  Constitu- 
tracts  and  legal  liabilities,  as  well  as  all  the  tion  to  the  wisdom  and  discretion  of  the  law- 
intermediate  and  incidental  matters  tending  making  power.  Silverman's  Case,  (1870)  2 
to  the  accomplishment  or  promotion  of  these  Abb.  (U.  S.)  243,  22  Fed.  Cas.  No.  12,865. 

Tbt  Vary  Eiitnea  of  a  Kational  Bankrupt  System  is  the  doing  away  with  pre-existing 
contracts,  the  prevention  of  preferences  among  creditors  allowed  by  the  common 
law,  the  distribution  of  the  assets  of  a  debtor  upon  the  principle  that  equality 
is  equity  among  creditors,  and  the  making  of  such  reasonable  exemptions  of 
property  to  the  bankrupt  as  will  keep  him  from  absolute  poverty,  give  him 
some  means  to  commence  life  anew,  support  and  educate  his  family,  and  make 
him  a  good  and  useful  citizen.  Upon  the  subject  there  is  no  constitutional 
inhibition  imposed  upon  Congress,  and  it  can  exercise  the  full  powers  of  sover- 
eignty, and  is  only  restrained  by  the  broad  principles  of  justice  and  enlightened 
statesmanship  and  the  responsibility  felt  by  its  members  to  their  constituents. 

In  re  Vogler,  (1873)  2  Hughes  (U.  S.)  tion  of  the  debtor,  is  unconstitutional.  Mc- 
297,  28  Fed.  Cas.  No.  16,986.  Cormick  v.  Pickering,    (1860)    4  N.  Y.  282. 

See  also  Dresser  v.  Brooks,   (1848)   3  Barb. 

Not  on  YOlttntary  petition.  —  A  bankrupt  (N.  Y.)  429;  Sackett  v,  Andross,  (1843)  5 
Act,  so  far  as  it  authorizes  the  discharge  of  Hill  (N.  Y.)  327;  Rowan  17.  Holcomb,  (1847) 
a  pre-existing  debt  on  the  voluntary  applica-       16  Ohio  463. 

6.  Compoiition  Withont  Assent  of  Creditor.  —  Congress  may  make  provision 
in  a  bankrupt  law  for  a  composition  with  creditors,  even  without  the  assent  of 
every  creditor. 

Matter  of  Reiman,  (1874)  7  Ben.  (U.  S.)  being  admitted  as  a  principle  properly  form- 

466,  20  Fed.  Cas.  No.  11,673.    "  The  principle  ing  part  of  a  bankruptcy  law,  no  good  reason 

of  an  absolute  discharge  of  the  debtor  from  can  be  assigned  why  the  assent  of  every  cred- 

liability,  after  his  property  has  been  appro-  itor  should  be  required  to  a  composition,  if, 

priated  by  his  creditors,  without  requiring  by  the  provisions  of  the  composition,  and  the 

the  assent  of  every  creditor  to  such  discharge,  proceedings  under  which  it  is  conducted,  the 
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property  of  the  debtor  is  Bubstantially  appro-  ably  be  expected  to  pxy"  Affirmed    (1876) 

priated  by  his  creditors,  and  each  of  them  ob-  12  Blatchf.    (U.  S.)   562,  20  Fed.  Cas.  No. 

tains  substantially  as  great  a  pro  rata  share  11,675. 
of  such  property  as  it  can  pay  or  can  reason- 

6.  To  Define  Exemptions.  —  Intrusting  the  '^ subject"  of  bankruptcies  to 

Congress  carries  with  it  the  power  of  defining  what  and  how  much  of  the 
debtor's  property  shall  be  exempt  from  the  claim  of  his  creditors. 

Matter    of    Reiman,    (1875)     12    Blatchf.  See  also  infra,  Uniform  Laws  —  Adoption 

(U.  S.)  562,  20  Fed.  Cas.  No.  11,675,  affirm-  of  State  Exemption  La/uca,  p.  589. 
ing  (1874)  7  Ben.  (U.  S.)  455,  20  Fed.  Cas. 
No.  11,673. 

Law  ^xiBting  at  Time  of  Adjndioation  in  Bankruptcy. —  An  Act  of  Congress  amending 
a  prior  bankrupt  law,  which  would  exempt  the  property  of  a  bankrupt  not 
exempt  at  the  time  of  his  adjudication  as  a  bankrupt,  is  invalid.  It  is  a  matter 
of  right  so  far  as  both  the  creditors  and  bankrupt  are  concerned,  and  the  amount 
of  the  exemption,  the  property  out  of  which  it  shall  come,  and  the  description  of 
person  who  may  claim  it,  are  all  to  be  determined  by  the  law  existing  when 
the  bankruptcy  is  adjudicated. 

In  re  Dillard,  (1873)  2  Hughes  (U.  S.)  March  3,  1819,  that  the  Act  was  valid  when 
190,  7  Fed.  Cas.  No.  3,912.  See  also  infra,  applied  to  bankruptcy  proceedings  which 
p.   590,   The  Amendatory  Bankrupt   Act  of      arose  after  its  passage. 

7.  Applicable  to  Corporations  Created  by  States.  —  Congress  is  as  competent 
to  apply  such  laws  to  private  corporations  created  by  the  states  as  to  natural 
persons  or  private  corporations  created  by  authority  of  Congress. 

In  re  Independent  Ins.  Co.,  (1872)  Holmes  (U.  S.)   103,  13  Fed.  Cas.  No.  7,017. 

To  BailroadB  Crtatod  by  a  Btat«. —  It  is  within  the  constitutional  power  of  Con- 
gress to  enact  that  railroads  created  by  a  state  shall  be  liable  to  the  provisions 
of  the  Bankrupt  Act. 

Sweatt  V.  Boston,  etc.,  R.  Co.,  (1871)  3  Cliff.  (U.  S.)  339,  23  Fed.  Cas.  No.  13,684. 

8.  Beoognition  of  Local  Law  as  Delegation  of  Legislative  Power. —  The  recog- 
nition of  the  local  law,  in  a  bankruptcy  Act,  in  the  matter  of  exemptions,  dower, 
priority  of  payments,  and  the  like,  is  not  an  attempt  by  Congress  to  unlawfully 
delegate  its  legislative  power. 

Hanover  Nat.  Bank  v.  Moyses,  (1902)   186  U.  S.  190. 

9.  Power  to  Impose  Jurisdiction  on  State  Courts. —  Congress  has  not  the 
power  to  impose  jurisdiction  in  bankruptcy  proceedings  on  the  state  courts. 

McLean  v.  Lafayette  Bank,  (1843)  3  McLean  (U.  S.)   185,  16  Fed.  Cas.  No.  8,885. 

ni.  XTkifobx  Laws  —  1.  In  Oeneral. —  The  uniformity  required  is  as  to  the 
general  policy  and  operation  of  such  laws;  as,  for  instance,  that  the  common- 
law  right  which  a  debtor  has  to  prefer  one  creditor  over  another  shall  be  taken 
away  and  his  property  be  equally  distributed  among  all  his  creditors;  that 
bankrupts  who  make  an  honest  surrender  of  their  eflFects  shall  be  discharged 
from  all  prior  debts;  that  all  questions  relating  to  bankrupts,  their  estates  and 
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creditorB,  shall  be  adjusted  and  administered  in  the  same  courts,  and  by  the 
same  forms  and  modes  of  proceeding. 

In  re  Jordan,  (1873)  8  Nat.  Bankr.  I^g.  180,  13  Fed.  Gas.  No.  7,614. 

8.  Ctoographioal  Vniformity.  —  The  uniformity  is  geographical,  and  not 
personal. 

Hanover  Nat  Bank  v.  Moyses,  (1902)   186  U.  8.  188. 

The  Xmphails  in  the  Phraie  Ii  en  the  Wordi  "  TIniform  "  and  "  Thronghont,"  and  their 
correlation  leaves  no  doubt  that  the  uniformity  required  is  geographical,  and 
not  personal,  in  the  sense  of  being  alike  applicable  to  all  members  of  the 
community. 

Leidigh  Carriage  Co.  v.  Stengel,  (C.  C.  A.  1899)  95  Fed.  Rep.  646. 

S.  DifTerent  Operation  in  Different  States. — When  a  bankrupt  law  is  made  by  its 
terms  applicable  alike  to  all  the  states  of  the  Union,  without  distinction  or  dis- 
crimination, it  cannot  be  successfully  questioned  on  the  ground  that  it  is  not 
uniform,  in  the  sense  of  the  Constitution,  merely  because  its  operation  or 
working  may  be  wholly  different  in  one  state  from  another. 

Darling  v.  Beny,  (1882)  13  Fed.  Rep.  667. 

4.  Adoption  of  State  Exemption  Laws.  —  The  provision  in  the  Bankruptcy 
Act  that  the  statute  shall  not  affect  the  allowance  to  bankrupts  of  their  exemp- 
tions which  are  prescribed  by  the  state  laws  in  force  at  the  time  of  the  filing 
of  the  petition  is  not  in  derogation  of  the  limitation  of  uniformity.  "  The 
system  is,  in  the  constitutional  sense,  uniform  throughout  the  United  States, 
when  the  trustee  takes  in  each  state  whatever  would  have  been  available  to 
the  creditors  if  the  bankrupt  law  had  not  been  passed.  The  general  operation 
of  the  law  is  uniform,  although  it  may  result  in  certain  particulars  differently 
in  different  states." 


HanoTer  Nat.  Bank  t?.  Moyses,  (1902)  186 
U.  S.  190. 

"  The  mtem  of  bankruptcy  is,  in  a  relative 
sense,  uniform  throughout  the  United  States 
when  it  operates  uniformly  upon  whatever 
would  thus  have  been  available  to  the  re- 
course of  execution  creditors  if  the  bankrupt 
law  had  not  been  enacted.  My  views  to  this 
effect  have  been  explained  in  a  former 
opinion.  The  assignee  in  bankruptcy  will,  in 
the  present  case,  obtain  what  would  have 
been  obtainable  for  the  benefit  of  an  execu- 
tion creditor  under  the  law  of  Pennsylvania, 
lliat  less  or  more  may  perhaps  be  obtain- 
able in  another  state  does  not  prevent  the 
operation  of  the  bankrupt  law  from  being,  in 
a  constitutional  sense,  uniform.''  Appold's 
EsUte,  (18GS)  6  Phila.  (Pa.)  469,  25  Leg. 
Int.   (Pa.)   180,  1  Fed.  Cas.  No.  499. 

The  provision  in  a  bankruptcy  law  ex- 
empting from  attachment  or  seizure  or  levy 
on  execution,  such  property  as  is  exempted 
from  levy  and  sale  upon  execution  or  other 
process,  or  order  of  any  court  by  the  laws  of 
the  state   in   which  the   bankrupt   has   his 


domicil  at  the  time  of  the  commencement 
of  the  proceedings  in  bankruptcy,  is  not  void 
for  want  of  uniformity.  The  law  does  not 
vary  or  change  the  rights  of  the  parties.  All 
contracts  are  made  with  reference  to  existing 
laws,  and  no  creditor  could  recover  more 
from  his  debtor  under  the  state  laws  than 
the  unexempted  part  of  his  assets,  the  very 
thing  that  is  attained  by  the  bankrupt  law, 
which,  therefore,  is  strictly  uniform.  In  re 
Beckerford,  (1870)  1  Dill.  (U.  S.)  45,  3  Fed. 
Cas.  1,209. 


A  bankrupt  law  must  be  uniform  in  its 
operations,  not  only  within  a  state,  but 
within  and  among  all  the  states.  If  it  pro- 
vides that  property  exempt  from  execution 
shall  be  exempt  from  assignment  in  one 
state,  it  must  in  all.  -  If  it  specially  sets 
apart  for  the  use  of  the  bankrupt  certain 
property  or  certain  amounts  of  property,  in 
one  state,  without  regard  to  exemption  laws, 
it  must  do  the  same  in  all.  If  it  provides 
that  certain  kinds  of  property  shall  not  be 
assets  under  the  law  in  one  place,  it  must 
make   the    same    provision    for    every   other 
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place  within  which  it  is  to  have  effect.  The 
power  to  except  from  the  operation  of  the 
law  property  liahle  to  execution  under  the 
exemption  laws  of  the  several  states,  as  they 
were  actually  enforced,  was  at  one  time  ques- 
tioned, upon  the  ground  that  it  was  a  viola- 
tion of  the  constitutional  requirement  of 
uniformity;  but  it  has  thus  far  been  sus- 
tained, for  the  reason  that  it  was  made  a 
rule  of  the  law,  to  subject  to  the  payment 
of  debts  under  its  operation  only  such  prop- 
erty as  could  by  judicial  process  be  made 
available  for  the  same  purpose.  In  re 
Deckert,  (1874)  2  Hughes  (U.  S.)  183,  7 
Fed.  Cas.  No.  3,728. 

If  that  is  a  uniform  bankruptcy  law  which 
adopts  the  exemption  of  laws  of  the  several 
states  just  as  they  exist,  though  those  laws 
as  they  exist  are  variant,  I  cannot  see  how 
it  can  be  successfully  maintained  that  it  is 
any  the  less  uniform  when  it  gives  a  uniform 


effect  to  the  state  laws,  thouffh  Afferent 
from  each  other  in  their  own  inherent  form. 
As  the  effect  given  by  the  bankruptcy  law  to 
the  state  exemption  laws  is  the  same  in  all 
of  the  states,  the  law  is  uniform  in  the  sense 
of  the  Constitution.  In  re  Duerson,  (1876) 
13  Nat.  Bankr.  Reg.  183,  7  Fed.  Gas.  No. 
4,117. 

The  circumstance  that  the  amount  of  the 
exemption  allowed  by  the  laws  of  one  state 
to  a  tMmkrupt  residing  in  that  state,  may  be 
larger  than  is  allowed  by  the  laws  of  another 
state  to  a  bankrupt  residing  in  the  latter, 
does  not  make  a  Dankrupt<7  Act  lack  the 
constitutional  requirement  of  uniformity  in 
that  it  allows  to  every  bankrupt  the  exemp- 
tion allowed  by  the  laws  of  the  state  in 
which  he  resides.  Dozier  v.  Wilson,  (1889) 
84  6a.  302.  See  also  Bush  v.  Lester,  ( 1879) 
56  Oa.  670. 


The  AmtBdatory  Banknipt  Aet  of  Kareh  8, 1878,  declaring  that  the  exemption  allowed 
the  bankrupt,  by  Act  of  June  8,  1872,  17  Stat.  L.  334,  "  shall  be  Uie  amount 
allowed  by  the  constitution  and  laws  of  each  state  respectively,  as  existing  in 
the  year  1871,  and  such  exemptions  shall  be  valid  against  debts  contracted 
before  the  adoption  and  passage  of  such  state  constitution  and  laws,  as  well  as 
those  contracted  after  the  same,  and  against  liens  by  judgments  or  decrees  of 
any  state  court,  any  decision  of  such  court  rendered  since  the  adoption  and 
passage  of  such  constitution  and  laws  to  the  contrary  notwithstanding,"  was 
held  to  be  constitutional  when  applied  to  bankruptcy  proceedings  which  had 
arisen  after  its  passage. 


In  re  Everitt,  (1873)  9  Nat.  Bankr.  Reg. 
IK),  8  Fed.  Gas.  No.  4,579.  See  also  Darling 
V.  Berry,  (1882)  13  Fed.  Rep.  669;  In  re 
Smith,  (1876)  2  Woods  (U.  S.)  458,  22  Fed. 
Cas.  No.  12,996,  affirming  (1873)  8  Nat. 
Bankr.  Res.  401,  22  Fed.  Gas.  No.  12,986; 
In  re  Jordan,  (1873)  8  Nat.  Bankr.  Reg. 
180,  13  Fed.  Gas.  No.  7,514;  In  re  Jordan, 
(1874)  10  Nat.  Bankr.  Reg.  427,  13  Fed.  Gas. 
No.  7,615. 

While  a  bankrupt  law  may  provide  that 
the   state   exemption    laws,    as    they   exist. 


shall  be  operative  and  have  effect  under  the 
bankrupt  law,  a  law  such  aa  that  of  the  Act 
of  March  3,  1873,  which  provides  that  in 
each  state  the  property  specified  in  such 
laws,  whether  actually  exempt  by  virtue 
thereof  or  not,  shall  be  excepted,  is  invalid,  as 
such  a  law  in  effect  declares  by  its  own  en- 
actment, without  regard  to  the  laws  of  the 
states,  that  there  shall  be  one  amount  or 
description  of  exemption  in  one  state  and 
another  in  another  state.  In  re  Deckert, 
(1874)  2  Hughes  (U.  S.)  183,  7  Fed.  Gas.  No. 
3,728. 


6.  dasiifleation  of  Persons  —  a.  In  General.  —  This  clause  imposes  no  limita- 
tion upon  Congress  as  to  the  classification  of  persons  who  are  to  be  affected  by 
such  laws,  providing  only  the  laws  shall  have  uniform  operation  throughout  the 
United  States. 

Leidigh  Carriage  Ck).  v.  Stengel,  (C.  C.  A.  1899)  95  Fed.  Rep.  646. 

6.  Discrimination  Against  Cobporations — (1)  Denying  to  Corporations 
Right  to  Obtain  Discharge.  —  A  bankrupt  Act  is  not  unconstitutional  in  so 
far  as  it  denies  to  corporations  the  right  to  obtain  a  discharge  in  any  case.  A 
law,  to  be  "  a  law  on  the  subject  of  bankruptcy  "  within  the  meaning  of  the 
Constitution,  need  not  provide  for  the  discharge  of  all  persons  subject  to  its 
provisions. 

In  re  Calif omia-Pac.  R.  Co.,  (1874)  3  Sawy.  (U.  S.)  240,  4  Fed.  Cas.  No.  2,315. 
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(2)  Corporations  Ccmruot  Become  Voluntary  Bankrupts.  —  The  provision 
in  the  bankrupt  law  that  any  person  who  owes  debts,  except  a  corporation,  is 
entitled  to  the  benefits  of  the  Act  as  a  voluntary  bankrupt,  is  not  void  for  lack 
of  uniformity.  The  exception  finds  a  proper  basis  in  the  fact  that  it  is  of  no 
particular  good  to  the  state  or  the  public  to  relieve  an  artificial  entity  from  a 
burden  of  indebtedness  after  it  has  failed  in  the  purpose  for  which  it  was 
organized.  The  individuals  interested  in  the  corporation  as  stockholders,  so 
far  as  they  may  be  made  liable  for  its  debts,  have  the  opportunity,  should  the 
liability  render  them  insolvent,  to  apply  by  voluntary  petition  to  be  relieved 
from  that  indebtedness.  The  corporation  itself,  however,  is  practically  defunct 
the  moment  that  its  business  stops  on  account  of  its  debts,  and,  if  the  same 
enterprise  ought  to  be  carried  on,  it  is  better  for  the  public  and  the  state  that 
a  new  corporation  be  formed  for  the  purpose. 

Leidigh  Carriage  Co.  v.  Stengel,  (C.  C.  A.  1899)  96  Fed.  Rep.  647. 

17.  Effect  or  Koh-actioh  bt  Cohgbebs. —  Until  the  power  to  pass  uniform 
laws  on  the  subject  of  bankruptcies  be  exercised  by  Congress,  the  states  are 
not  forbidden  to  pass  a  bankrupt  law,  provided  it  contains  no  principle  which 
violates  the  clause  forbidding  any  state  to  pass  any  law  impairing  the  obligations 
of  contracts.  It  is  not  the  mere  existence  of  the  power  of  Congress  to  enact 
uniform  laws  concerning  bankruptcies,  but  its  exercise,  which  is  incompatible 
with  the  exercise  of  the  same  power  by  the  states. 

Sturges  t?.  Crowninshield,  (1819)  4  Wheat. 
(U.  S.)   196.      See  also  the  following  cases: 

United  States,  —  Ogden  v.  Saunders, 
(1827)  12  Wheat.  (U.  S.)  213;  Carling  v. 
Seymour  Lumber  Co.,  (C.  C.  A.  1902)  113 
Fed.  Rep.  488;  In  re  Bruss-Ritter  Co.,  (1898) 
90  Fed.   Rep.  651. 

Indiana.  —  Pugh  v.  Bussel,  (1831)  2 
Blackf.  (Ind.)  397. 

/Htnow.  —  Harbaugh  v.  Costello,  (1900) 
184  111.  113. 

Masaachusetta,  —  Day  r.  Bardwell,  (1867) 
97  Mass.  250.     . 

Jfi»ne«o*a.  —  Wendell  t?.  Lebon,  (1883)  30 
Minn.  234. 

Pennsylvania.  —  Farmers,  etc.,  Bank  i?. 
Smith,  (1817)  3  S.  &  R.  (Pa.)  63. 

So  long  as  there  is  no  National  Bankrupt 
Act,  each  state  has  full  authority  to  pass 
insolvent  laws  binding  persons  and  property 
within  its  jurisdiction,  provided  it  does  not 
impair  the  obligation  of  existing  contracts; 
but  a  state  cannot  by  such  a  law  discharge 
one  of  its  own  citizens  from  his  contracts 
with  citizens  of  other  states,  though  made 
after  the  passage  of  the  law,  unless  they 
voluntarily  become  parties  to  the  proceedings 
in  insolvency.  Brown  v.  Smart,  (1892)  145 
U.  S.  457. 

It  is  a  uniform  rule  which  Congress  are 
to  prescribe,  and  if  they  furnish  none  it  is 
not  an  interference  for  the  state  to  legis- 
late for  itself.  Neither  the  terms  nor  the 
spirit  of  the  instrument  are  thus  disturbed. 
It  seems  designedly  to  have  been  left  optional 
with  the  general  government  to  exercise  this 


power,  that  if  the  embarrassments  which  lay 
in  their  way  were  insurmountable  or  very 
great,  they  might  omit  to  do  it,  and  thus 
leave  the  states  to  take  care  of  themselves. 
If  it  had  been  intended  immediately  to  divest 
the  states  of  all  power  on  this  subject,  and 
to  compel  Congress  to  act,  the  terms  of  the 
article  would  have  been  mu^  more  imper- 
ative than  we  find  them,  and  probably  it 
would  have  been  accompanied  with  a  prohibi- 
tion on  the  states.  Adams  v.  Storey,  (1817) 
1  Paine  (U.  S.)  79,  1  Fed.  Cas.  No.  66.  «8ee 
also  Matter  of  Klein,  (1843)  1  How.  (U.  8.) 
277,  note,  14  Fed.  Cas.  No.  7,865,  reversing 
(1843)  2  N.  Y.  Leg.  Obs.  185,  14  Fed.  Cas. 
No.  7,866;  Silverman's  Case,  (1870)  2  Abb. 
(U.  S.)  243,  22  Fed.  Cas.  No.  12,855. 


"  State  legislatures  may  pass  insolvent 
laws,  provided  there  be  no  Act  of  Congress 
establishing  a  uniform  system  of  bankruptcy 
conflicting  with  their  provisions,  and  pro- 
vided that  the  law  itself  be  so  framed  that 
it  does  not  impair  the  obligation  of  con- 
tracts. Certificates  of  discharge,  however, 
granted  under  such  a  law,  cannot  be  pleaded 
in  bar  of  an  action  brought  by  a  citizen  of 
another  state  in  the  courts  of  the  United 
States,  or  of  any  other  state  than  that  where 
the  discharge  was  obtained,  unless  it  appear 
that  the  plaintiff  proved  hi»  debt  against  ther 
defendant's  estate  in  insolvency,  or  in  some 
manner  became  a  party  to  the  proceedings. 
Insolvent  laws  of  one  state  cannot  discharge 
the  contracts  of  citizens  of  other  states;  be- 
cause such  laws  have  no  extraterritorial 
operation,    and    consequently    the    tribunal 
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sitting  under  than,  unless  in  oases  where  a 
citizen  of  such  other  state  voluntarily  be- 
comes a  party  to  the  proceedings,  has  no 
jurisdiction  of  the  case.  Gilman  v.  Lock- 
wood,  (1866)  4  Wall.  (U.  S.)  410. 

See  also  the  clause  of  section  10,  infra, 
providing  that  "  no  state  shall  •  •  • 
pass  any  *  *  *  law  impairing  the  ob- 
ligation of  contracts." 

Contra.  —  The  exercise  of  power  by  the 
state  government  to  pass  bankrupt  laws  is 


incompatible  with  the  grant  of  a  power  to 
Congress  to  pass  uniform  laws  upon  the 
same  subject,  and  the  omission  of  Congress 
to  pass  a  bankrupt  law  does  not  authorize 
the  several  states  to  pass  such  law,  but  the 
omission  of  that  body  to  pass  such  a  law  is, 
in  effect,  a  declaration  that  there  should  not 
be  such  a  law.  Crolden  v.  Prince,  (1814)  3 
Wash.  (U.  S.)  313,  10  Fed.  Cas.  No.  6,509. 
See  also  Ballantine  v.  Haight,  (1837)  16 
N.  J.  L.  196;  Olden  v.  Hallet,  (1819)  5 
N.  J.  L.  536;  Vanuxem  v.  Hazlehurst,  (1818) 
4  N.  J.  L.  224. 


v.  Effect  of  Bspsal  of  Act  of  Coho£BB8.  —  The  repeal  of  Acts  of  Congress 
in  regard  to  bankruptcy  removes  the  obstacle  to  the  operation  of  the  insolvency 
laws  of  the  state,  and  does  not  render  necessary  their  re-enactment. 


Butler  V.  Goreley,  (1892)  146  U.  8.  304, 
affirfning  Goreley  v.  Butler,  (1888)  147  Mass. 
8.  See  also  Orr  v,  Lisso,  (1881)  33  La.  Ann. 
477. 

The  exercise  of  the  power  of  Congress 
under  this  clause  does  not  so  extinguish  the 
power  of  the  states  that  that  power  cannot 
be  revived  by  repealing  the  law  of  Congress. 


Sturges  r.  Crowninshield,    (1819)   4  Wheat. 
(U.  S.)  196. 

The  national  law  having  the  superior  au- 
thority while  in  force  must  prevail;  when 
repealed  it  simply  removes  an  obstacle  to  the 
operation  of  the  state  law,  and  that  at  once, 
without  any  legislative  Act,  of  its  own 
force,  goes  into  operation.  Palmer  v.  Hixon, 
( 1883)  74  Me.  448. 


A  Petition  In  Bankrnptej,  Prssentsd  sad  Filed  en  the  Day  an  Aot  Sepealing  the  bankrupt 
law  was  passed,  was  held  to  be  too  late  and  was  dismissed. 

Matter  of  Welman,   (1844)   20  Vt.  653,  29  Fed.  Cas.  No.  17,407.      See  also  Matter  of 
Howes,  (1843)  21  Vt.  619,  12  Fed.  Cas.  No.  6,788. 

VI.  ExGLTiBiYEinssB  OF  PowsB  —  1.  Composition  by  Foreign  Corporation  under 
Foreign  Statute.  —  An  arrangement  between  a  railway  company  in  Canada 
unable  to  meet  its  obligations,  and  the  majority  of  its  creditors,  confirmed  by 
an  Act  of  the  Dominion  Parliament,  was  held  to  be  binding  upon  nonconsenting 
mortgage  bondholders,  citizens  of  the  United  States,  and  not  in  conflict  with 
the  Constitution  of  the  United  States,  which,  although  prohibiting  states  from 
passing  laws  impairing  the  obligation  of  contracts,  allows  Congress  "  to  estab- 
lish *  *  *  uniform  laws  on  the  subject  of  bankruptcy  throughout  the 
United  States." 

Canada  Southern  R.  Co.  v,  Gebhard,  (1883)   109  U.  S.  639,  revening  Gebhard  v.  Canada 
Southern  R.  Co.,  (1880)  1  Fed.  Rep.  387. 

2.  Suspension  of  State  Laws —  a.  In  Gbneoral.  —  Authority  to  establish  uni- 
form laws  upon  the  subject  of  bankruptcy  is  conferred  upon  Congress;  and, 
Congress  having  made  such  provision  in  pursuance  of  the  Constitution,  the 
jurisdiction  conferred  becomes  exclusive  throughout  the  United  States. 


New  Lamp  Chimney  Co.  v.  Ansonia  Brass, 
etc.,  Co.,  (1875)   91  U.  S.  661. 

In  the  absence  of  congressional  enactment 
the  states  are  free  to  provide  for  insolvency 
relief  of  limited  extent,  but  when  Congress 
exercises  its  authority  by  a  general  enact- 
ment all  state  action  is  suspended  from  such 
time,  and  subject  only  to  such  limitations  as 
may  be  prescribed  in  the  Act.  In  re  Bniss- 
Pitter  Co.,  (1898)   90  Fed.  Rep.  661, 


The  authority  of  Ck)ngre8s  to  pass  a  Bank- 
ruptcy Act  is  paramount  and  exclusive. 
Piatt  17.  Archer,  (1872)  9  Blatchf.  (U.  S.) 
559,  19  Fed.  Ca^.  No.  11,213. 

Although  a  state  may  legislate  upon  a 
subject  which  is  within  the  purview  of  the 
powers  given  to  Congress  by  the  Constitu- 
tion, and  in  regard  to  which  legislation  by 
the  Rtates  is  not  expressly  prohibited  so  long 
as  Congress  doe9  not  itself  exercise  the  power 
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delegated  to  it,  yet  when  that  power  has  been 
exercised,  and  the  state  legislation  has  be- 
come inccnnpatible  with  it,  the  latter  must 


become    inoperative    and    void.      Tobin    v. 
Trump,   (1869)   3  Brews.   (Pa.)  288. 


•tote  Laws  on  the  Suljeet  of  Banhmptey  and  Insolvenoy  Mnit  Yield  to  the  law  of  Con- 
gress on  the  same  subject,  where  the  state  law  applies  to  the  same  subject- 
matter;  and  where  it  differs  in  material  respects  from  the  law  of  Congress,  it 
appears  clear  that  the  state  law  is  suspended,  while  the  law  of  Congress  remains 
in  force. 

In  re  Independent  Ins.  Co.,  (1872)  Holmes  (U.  S.)   103^  13  Fed.  Gas.  No.  7,017. 

Where  the  ttoto  Law  AppUes  to  the  flame  Bnbjeet-lCatter,  and  where  it  differs  in 
material  respects  from  the  law  of  Congress,  it  appears  clear  that  the  state  law 
is  suspended  as  long  as  the  law  of  Congress  remains  in  force. 


Thomhill  f>.  Louisiana  Bank,  (1870)  1 
Woods  (U.  S.)  1,  23  Fed.  Gas.  No.  13,992. 
See  also  Littlefield  t?.  Gay,  (1902)  96  Me.  423. 

Under  a  state  attachment  law,  a  writ  of 
domestic  attachment  is  authorized  to  issue 
against  any  debtor,  being  an  inhabitant  of 
the  commonwealth,  who  shall  have  absconded 
from  the  place  of  his  usual  abode  within  the 
state,  or  shall  have  remained  absent  from 
the  commonwealth,  or  shall  have  confined 
himself  in  his  own  house,  or  concealed  him- 
self elsewhere,  with  design,  in  either  case,  to 
defraud  his  creditors;  and  also  against  any 
debtor  not  having  become  an  inhabitant  of 
this  commonwealth,  who  shall  confine  or  con- 
ceal himself  within  the  county,  with  intent 
to  avoid  the  service  of  process,  and  to  de- 
fraud his  creditors.  The  Act  of  Congress  of 
March  2,  1867,  provided  that  any  person  who 
should  depart  from  the  state,  district,  or 
territory  of  which  he  was  an  inhabitant,  with 


intent  to  defraud  his  creditors,  or  being  ab- 
sent should,  with  such  intent,  remain  absent, 
or  should  conceal  himself  to  avoid  the  service 
of  legal  process,  should  be  deemed  to  have 
committed  an  act  of  bankruptcy,  and  should 
be  adjudged  a  bankrupt.  It  was  held  that 
the  state  law  was  suspended  during  the 
operation  of  the  national  statute.  Tobin  t?. 
Trump,  (1869)   3  Brews.  (Pa.)  290. 

State  insolvent  laws  are  not  suspended  and 
wholly  without  force  by  reason  of  the 
adoption  and  existence  of  the  national  bank- 
rupt law.  In  re  Scholtz,  (1901)  106  Fed. 
Rep.  835,  holding  that  an  assignee  under  a 
general  assignment  for  the  benefit  of  cred- 
itors was  entitled  to  compensation  for  ser- 
vices rendered  pending  a  proceeding  for  an 
adjudication  in  bankruptcy. 

See  infra f  p.  598,  Validity  of  General  As* 
signment  Under  State  or  Common  Lato. 


Bute  InsolTeney  Laws  Are  Hot  AnnnUed  by  the  enactment  of  a  bankruptcy  Act^ 
and  the  only  effect  of  such  enactment  is  to  suspend  their  operation  so  that  they 
become  operative  again  without  re-enactment  when  the  bankruptcy  Act  is 
repealed. 


In  re  Worcester  County,  (C.  C.  A.  1900) 
102  Fed.  Rep.  816. 

State  laws  aaspended  —  California.  — ''  The 
insolvent  law  of  this  state  was  not  repealed 
by  the  passage  of  the  federal  bankrupt  law, 
but  the  operation  of  the  state  law  was  sus- 
pended after  the  passage  and  until  the  repeal 
of  said  bankrupt  law,  when  it,  the  state  law, 
again  became  operative  as  to  debts  con- 
ti  acted  during  such  suspension,  as  well  as  to 
other  debts  contracted  after  its  passage." 
Smith  V.  His  Creditors,  ( 1881 )  59  Cal.  268. 
See  also  Boedefeld  v.  Reed,  (1880)  56  Cal. 
209. 

Illinois.  —  "The  power  to  pass  insolvent 
or  bankrupt  laws  was  not  thereby  taken 
away  from  the  states  until  Congress  itself 
should  exercise  the  power  thereby  conferred 
by  the  passage  of  a  bankrupt  law.  When, 
however,  a  bankrupt  law  is  passed  by  Con- 
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gress,  any  state  law  upon  the  subject  which 
may  exist  is  suspended  in  its  operation.  As 
soon  as  a  national  Bankruptcy  Act  goes  into 
effect,  state  insolvency  laws  are  suspended 
and  become  inoperative,  at  least  so  far  as 
they  conflict  with  the  Act  of  Congress  upon 
the  subject,  and  so  far  as  they  embrace  the 
same  subject-matter  as  is  embraced  in  the 
Act  of  Congress."  Harbaugh  v,  Costello, 
(1900)  184  III.  113. 

Louisiana.  —  When  Congress  adopts  a  uni- 
form system  of  bankruptcy,  the  operation 
and  effect  of  state  laws  are  suspended;  and 
when  the  general  bankruptcy  law  is  repealed 
by  Congress,  the  state  laws  become  again 
operative.  Orr  v.  Lisso,  (1881)  33  La.  Ann. 
477. 

The  Act  of  1841 J  establishing  a  uniform 
system  of  bankruptcy,  suspended  if  not 
abolished  all  the  laws  of  the  different  states 

598  Volume  VIIL 


Bankrnptey* 


CONSTITUTION. 


Art.  L,  Mt.  0. 


relative  to  insolvent  debtors,  taking  away 
the  jurisdiction  of  their  tribunals,  and  es- 
tablishing others  in  their  place,  with  ample 
and  exclusive  powers  over  every  question 
touching  the  property  surrendered  by  a  bank- 
rupt, its  sale,  and  the  disposition  of  the  pro- 
ceeds. The  state  courts  have,  consequently, 
no  jurisdiction,  and  cannot  interfere  between 
a  creditor  put  on  the  list  of  a  bankrupt  and 
his  assignee,  in  any  matter  relating  to  the 
final  liquidation  of  the  estate  surrendered. 
The  decree  of  bankruptcy  operates  aB  a  stay 
of  all  proceedings.  Clarke  t?.  Rosenda, 
(1843)  5  Rob.   (La.)  27. 

Maryland.  —  When  the  legislative  power  of 
Ck>ngre88  has  been  exercised,  it  is  paramount 
and  exclusive,  and  suspends  the  operation  of 
the  insolvent  laws  of  a  state,  and  the  juris- 
diction of  the  state  courts  over  cases  falling 
within  the  purview  and  operation  of  the 
bankrupt  law.  Van  Nostrand  v,  Carr,  (1868) 
30  Md.  131. 

Massachusetts.  —  The  provision  of  the  (Con- 
stitution authorizing  Congress  to  establish 
a  uniform  bankrupt  law  does  not  of  itself 
prevent  the  enacting  of  insolvent  laws  by  the 
individual  states;  yet  when  tjie  power  is 
exercised  by  Congress,  and  a  bankrupt  law  is 
in  force,  it  does  suspend  all  state  insolvent 
laws  applicable  to  like  cases,  and  this  effect 
follows  the  enactment  of  such  bankrupt  law, 
and  does  not  require  the  actual  institution 


of  proceedings  in  bankruptcy  to  produce  such 
result.  Griswold  v.  Pratt,  (1845)  9  Met. 
(Mass.)   16. 

Pennsylvania.  —  A  bankrupt  Act  super- 
sedes all  local  laws,  acting  upon  the  same 
rights  and  affecting  the  same  persons  and 
property.  Com.  v.  O'Hare,  (1867)  6  Phila. 
(Pa.)  404,  24  Leg.  Int.  (Pa.)  284,  wherein, 
as  to  the  exercise  of  the  powers  of  Congress 
being  exclusive,  the  court  said:  "The  well- 
settled  doctrine  on  the  subject  is  that  the 
powers  granted  to  Congress  are  not  exclusive 
of  similar  powers  existing  in  the  states,  un- 
less where  the  Constitution  has  expressly  in 
terms  given  an  exclusive  power  to  Con^^ress, 
or  the  exercise  of  a  like  power  is  {frohibited 
to  the  states,  or  there  is  a  direct  repugnancy 
07  incompatibility  in  the  exercise  of  it  l^ 
the  states.  In  all  other  cases  the  states  re- 
tain concurrent  authority  with  Congress,  ex- 
cept when  the  laws  of  the  states  and  of  the 
Union  are  in  direct  and  manifest  collision 
on  the  same  subject,  and  then  those  of  the 
Union,  being  the  supreme  law  of  the  land, 
are  of  paramount  authority,  and  the  state 
laws  so  far^  and  so  far  only,  as  such  incom- 
patibility exists,  must  necessarily  yield.  But 
in  the  case  of  concurrent  powers,  when  once 
the  legislature  of  the  Union  has  exercised 
its  powers  on  a  given  subject,  the  state  power 
over  that  same  subject  which  was  before  con- 
current is  by  that  exercise  prohibited." 


Every  State  Law  Is  a  Bankrupt  Law,  in  Sabstanoe  sad  X^set,  that  causes  to  be  dis- 
tributed by  a  tribunal  the  property  of  a  debtor  among  his  creditors^  and  it  is 
especially  such  if  it  causes  the  debtor  to  be  discharged  from  contracts  with  the 
citizens  of  the  state.  Such  a  law  may  be  denominated  an  insolvent  law.  Still 
it  deals  directly  with  the  subject  of  bankruptcy  and  is  a  bankrupt  law  in  the 
meaning  of  the  Constitution.  And  if  Congress  should  pass  a  similar  law  it 
would  suspend  the  state  law  while  the  Act  of  Congress  continued  in  force. 

Matter  of  Klein,  (1843)  1  How.  (U.  S.) 
277,  14  Fed.  Cas.  No.  7,865,  reversing  (1843) 
2  N.  Y.  Leg.  Obs.  185,  14  Fed.  Cas.  No. 
7,866.  See  also  Silverman's  Case,  (1870)  2 
Abb.  (U.  S.)  243,  22  Fed.  Cas.  No.  12,855. 


A  Georgia  statute  provides,  in  brief,  that 
when  any  corporation  not  municipal,  or  any 
trader  being  insolvent,  fails  to  pay  debts  at 
maturity,  creditors  representing  one-third  or 
more  of  the  unsecured  debts  of  the  insolvent 
may  invoke  by  petition  the  power  of  a  court 
of  equity  to  collect  the  debts  and  distribute 
the  assets  of  such  insolvent,  and  the  chan- 
cellor is  authorized,  in  cases  where  the  in- 
solvent has  fairly  surrendered  hia  property 


for  distribution,  "  to  recommend  to  the  cred- 
itors of  the  defendant  that  they  may  release 
him  from  further  liability."  This  Act  ii 
clearly  a  state  insolvency  law,  within  the 
power  of  the  state  to  enact  when  the  Con- 
gress has  not  exercised  its  power  to  pass  a 
uniform  bankrupt  law.  The  administration 
of  the  estates  of  insolvents  by  the  state 
courts  under  this  statute  would  be  incon- 
sistent with  the  exclusive  jurisdiction  of  the 
courts  of  bankruptcy  under  the  bankrupt 
law.  The  passage  of  the  bankrupt  law  by 
Congress,  therefore,  suspended  the  operation 
of  this  state  statute.  Carling  v.  Seymour 
Lumber  Co.,  (C.  C.  A.  1902)  118  Fed.  Bep. 
488. 


h.  Fbom   Time   Fbdderal   Statute   Goes   into   Effect.  —  The   power 

granted  to  Congress  by  the  Constitution,  to  establish  uniform  laws  on  the  aab- 

ject  of  bankruptcies  throughout  the  United  States,  does  not,  until  the  power 

is  exercised  and  such  laws  are  put  in  operation  by  Congress,  exclude  the  right 

of  the  states  to  pass  similar  laws;  and  the  operation  of  state  insolvent  laws  is 

therefore  superseded  and  suspended,  so  far,  at  least,  as  the  two  are  applicable 
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to  the  same  perBons,  as  soon  as  a  national  bankrupt  law  has  taken  effect,  and 
not  before. 

Day  V,  Bardwell,  (1867)  97  Mass.  250. 

VntU  OongNM  Hu  Put  into  Operation  laws  on  that  subject  with  which  state  laws 
would  come  into  collision,  the  latter  will  remain  in  force.*  The  mere  passage 
of  a  law  by  Congress,  to  take  effect  at  a  future  time,  cannot  have  the  effect  to 
supersede  state  laws  until  it  goes  into  effect,  any  more  than  to  repeal  a  former 
statute.  Nor  can  the  law  of  Congress  be  regarded  as  taking  effect  in  the  sense 
of  suspending  the  state  laws,  because  provision  is  made  for  appointing  officers 
under  it,  and  promulgating  rules  and  orders  immediately  on  its  passage. 

Chamberlain  t?.  Perkins,  (1871)  61  N.  H.  341. 

All  State  LawB  Beoome  Inoperative  or  Sntpended  the  Koment  a  law  of  Congress  takes 
effect,  so  far  as  all  persons  and  cases  which  are  within  the  purview  of  the  latter 
are  concerned. 


Martin  v.  Berry,  (1860)  37  Gal.  209. 

A  general  bankrupt  Act  suspends  state  in- 
solvency laws  from  the  time  it  goes  into 
effect,  and  a  provision  in  a  bankruptcy  Act 
that  the  Act  shall  not  affect  proceedings  be- 
gun under  the  state  law  before  its  passage, 
necessarily  implies  that  no  proceedings  can 
be  brought  unaer  state  insolvency  laws  after 
that  date.  E.  C.  Wescott  Co.  v.  Berry, 
(1808)  69  N.  H.  605. 

As  soon  as  a  national  bankrupt  Act  went 
into  operation  it,  **  ipBO  foLcto,  suspended  all 
action  upon  future  cases,  arising  under  the 
state  insolvent  laws,  where  the  insolvent  per- 
Bone  were  within  the  purview  of  the  Bank- 


rupt Act.  I  say  *  future  cases,'  because  very 
different  considerations  would,  or  might  ap- 
ply, where  proceedings  under  any  state  in- 
solvent laws  were  commenced,  and  were  in 
progress  before  the  Bankrupt  Act  went  into 
operation.  It  appears  to  me,  that  both  sys- 
tems cannot  be  in  operation  or  apply  at  the 
same  time  to  the  same  persons;  and  where 
the  state  and  national  legislation  upon  the 
same  subject,  and  the  same  persons,  come 
in  conflict,  the  national  laws  must  prevail, 
and  suftpend  the  operation  of  the  state  laws. 
This,  as  far  as  I  know,  has  been  the  uniform 
doctrine,  maintained  in  all  the  courts  of  the 
United  States."  Ex  p.  Eames,  (1842)  2 
Storey  (U.  S.)  322,  8  Fed.  Cas.  No.  4,237. 


Tht  Vati«nal  Baakniptoy  Aot  of  Aug.  19,  1841,  expressly  provided  that  it  should  take 
effect  only  from  and  after  Feb.  1,  1842,  and  therefore  state  insolvency  laws 
were  not  suspended  in  their  operation  by  the  enactment  of  the  statute  until 
the  time  for  the  Act  to  go  into  operation. 

Larrabee  v.  Talbott,  (1847)  6  Gill  (Md.)  441. 

The  Vational  Baakniptej  Aot  of  Kareh  8,  1867,  took  effect  on  June  1,  1867,  and  it 
was  held  that  an  assignment  by  a  state  judge  of  insolvency  which  was  made  and 
took  effect  before  June  1,  1867,  was  valid. 

Day  V,  Bardwell,  (1867)  97  Mass.  250.  See  also  Rowe  v.  Page,  (1874)  64  N.  H.  194; 
Augsbury  v.  CroBsman,  (1877)  10  Hun  (N.  Y.)  389. 

c.  Cases  Ezobpted  by  Pbderax.  Statute.  —  This  provision  of  necessity 

makes  any  national  bankruptcy  Act  the  supreme  law  of  the  land,  suspending 

and  superseding  the  operation  of  any  state  law  of  insolvency  when  there  is  any 

conflict  between  the  two;  but  when  any  national  statute  excepts  a  class  of 

persons  from  its  operation,  either  in  express  terms  or  by  necessary  implication, 

it  must  be  considered  that  it  was  the  intention  of  Congress  not  to  interfere  in 

that  class  of  cases  with  the  laws  of  the  several  states  in  reference  thereto. 
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R.  H.  Herron  Co.  v.  San  Francisco,  (1902) 
136  Cal.  281,  in  which  case  the  court  said: 
"  Congress  may  enact  a  Bankruptcy  Act  for 
certain  classes  of  creditors  and  leave  to  the 
several  states  the  right  to  legislate  upon  the 
subject  with  reference  to  other  classes.  In 
such  a  case  there  can  be  no  conflict  of  juris- 
diction, as  the  legislation  of  the  two  govern- 
ments is  not  upon  the  same  subject.  Each 
statute  is  operative  within  its  own  jurisdic- 
tion, and  may  be  enforced  without  in  any  re- 
spect infringing  upon  the  jurisdiction  of  the 
other." 

There  is  no  doubt  that  the  general  rule  is 
well  settled  that  as  soon  as  Congress  has 
exercised  its  power  of  making  a  general 
bankrupt  law,  and  it  has  gone  into  opera- 
tion, the  state  insolvent  laws  are  suspended. 
But  where  the  Bankrupt  Act  expressly  ex- 
cepts a  class  of  cases,  it  must  have  been  the 


intention  of  Congress  not  to  interfere  in 
such  specified  class  with  the  laws  of  the 
several  states.  Simpson  v.  City  Sav.  Bank, 
(1876)  56  N.  H.  475. 

A  state  insolvent  law,  which  supplies  the 
mode  of  administering  insolvent  estates,  un- 
der such  assignments  made  by  debtors  for  the 
benefit  of  creditors  as  would  be  valid  at  com- 
mon law,  without  the  aid  of  any  statute,  and 
which  could  be  enforced  by  a  court  of  equity 
like  any  other  trust,  is  not  suspended.  So 
when  a  bankrupt  Act  expressly  excepts  a 
class  of  cases,  it  must  have  been  the  inten- 
tion of  Congress  not  to  interfere  in  such 
specified  class  with  the  laws  of  the  several 
states.  Steelman  v.  Mattix;  (1873)  36  N.  J. 
L.  346. 

See  infra,  p.  598,  Validiiy  of  General  As- 
signment under  State  or  Common  Law. 


d.  Non-conflicting  Pbovisions  of  State  Laws.  —  The  passage  of  a 
federal  statute  suspends  the  operation  of  a  state  law  only  so  far  as  the  state  law 
conflicts  with  the  federal  law,  and  inasmuch  as  the  Act  of  Congress  of  1898 
contains  no  provision  for  involuntary  bankruptcy  of  persons  engaged  chiefly 
in  the  tillage  of  the  soil,  the  provisions  of  a  state  law  so  far  as  they  apply  to 
that  excepted  class  remain  in  full  force  and  effect. 

Old  Town  Bank  v.  McCormick,  (1903)  96 
Md.  350,  in  which  case  the  court  said: 
"  From  the  year  1819  when  C.  J.  Marshall 
delivered  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  the  leading  case  of 
Sturges  V,  Crownin shield,  reported  in  (1819) 
4  Wheat.  (U.  S.)  122,  it  has  heen  held  that 
the  provision  of  the  Constitution  of  the 
United  States,  art.  1.,  sec.  8,  (4),  providing 
that  Congress  shall  have  power  to  establish 
uniform  laws  on  the  subject  of  bankruptcy, 
does  not  in  itself  inhibit  the  states  from  pass- 
ing valid  insolvent  laws.  In  the  case  just 
cited  it  was  said :  '  It  is  not  the  mere  exist- 
ence of  the  power,  but  its  exercise,  which  is 
incompatible  with  the  exercise  of  the  same 
power  by  the  states.'  And  so  also  there  has 
been  a  uniform  line  of  decisions  to  the  effect 
that  so  far  as  Congress  has  failed  to  legis- 
late with  reference  to  insolvents,  state  laws 
relating  to  them  are  operative.  Thus,  in 
Sturges  V.  Crowninshield,  (1819)  4  Wheat. 
(U.  S.)  122,  it  is  said  that  *  if  it  is  not  the 
mere  existence  of  the  power,  but  its  actual 
exercise  by  the  Congress  of  the  United  States 
which  prevents  the  operation  of  state  insol- 
vent laws,  it  is  obvious  that  much  incon- 
venience would  result  from  that  construction 
of  the  Constitution  which  should  deny  to  the 
legislatures  of  the  states  the  power  of  acting 
on  this  subject  in  consequence  of  the  grant  to 
Congress/  *  It  may  be  thought  more  con- 
venient,' continued  the  court,  *  that  much  of 
it  should  be  regulated  by  state  legislation, 
and  Congress  may  purposely  omit  to  provide 
for  many  cases  to  which  its  power  extends. 
It  does  not  appear  to  be  a  violent  construction 
of  the  Constitution,  and  certainly  a  most 
convenient  one,  to  consider  the  power  of  the 
state  as  existing  over  such  cases  as  the 
laws  of  the  land  may  not  reach.'      But  in 


Ogdent?.  Saunders,  (1827)  12  Wheat.  (U.  S.) 
213,  the  rule  is  explicitly  laid  down  that 
'  the  power  of  Congress  to  establish  uniform 
laws  on  the  subject  of  bankruptcy  does  not 
exclude  the  rights  of  the  atates  to  legislate 
on  the  same  subject,  except  when  the  power 
has  been  actually  exercised  and  the  state 
laws  conflict  with  those  of  Confpress.'  And 
to  the  same  effect  are  Baldwin  v.  Hale, 
(1863)  1  Wall.  (U.  S.)  229;  Tua  v.  Car- 
riere,  (1886)  117  U.  S.  210;  Ex  p.  Eames, 
(1842)  2  Story   (U.  S.)   322." 

California.  —  The  power  given  to  Congress 
by  this  clause  is  not  exclusive,  but  the  sev- 
eral states  may  exercise  the  power  so  long 
as  there  is  no  conflicting  legislation  by  Con- 
gress.   Martin  v.  Berry,  (1869)   37  Cal.  209. 

Connecticut  ~  So  far  as  an  Act  of  Con- 
gress assumes  and  takes  jurisdiction  of  the 
parties  and  the  subject-matter,  just  so  far  is 
the  jurisdiction  of  the  state  court  excluded; 
but  in  respect  to  all  persons  and  natters 
over  which  the  bankrupt  Act  declines  to  take 
jurisdiction  the  state  statute  remains  in  full 
force.    Geery's  Appeal,  (1876)  43  Conn.  298. 

Indiana.  —  The  power  of  Congress  to  estab- 
lish "  uniform  laws  on  the  subject  of  bank- 
ruptcy "  is  not  exclusive  of  the  states  on  the 
subject,  and  until  Congress  exercises  that 
right,  the  states  may  constitutionally  pass 
such  laws,  if  they  do  not  impair  the  obliga- 
tion of  contracts.  And  even  if  Congress  had 
exercised  that  right,  the  right  of  the  states 
is  not  thereby  extinguished,  but  only  sus- 
pended so  far  as  the  two  laws  may  conflict. 
Pugh  V.  Bussel,  (1831)  2  Blackf.  (Ind.)  397. 

New  Jersey.  —  In  a  case  not  provided  for 
by  the  national  authority,  the  force  of  state 
legislation  is  undisturbed,  for  no  conflict  can 
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possibly  arise  between  the  two  jurisdictions. 
Steelman  v,  Mattix,  (1873)  36  N.  J.  L.  346. 

"  A  more  or  less  indefinite,  and  I  think 
misleading,  notion  has  sometimes  been  ex- 
pressed that  the  Constitution  has  committed 
to  Congress  the  whole  subject  of  bankruptcy 
and  insolvency  for  appropriate  legislation, 
and  that,  therefore,  whenever  Congress  passes 
a  general  bankrupt  law,  which  it  has  done 
four  times,  each  time  naming  it  a  '  uniform 
system  of  bankruptcy,'  all  power  on  the  part 
of  the  states  to  legislate  upon  the  subject  of 
bankruptcy  or  insolvency  is  immediately  sus- 
pended. The  premise  may  be  deemed  to  be 
correct,  but  it  seems  to  me  that  the  conclu- 
sion is  entirely  erroneous.  Congress  is  not 
obliged  to  legislate  on  the  whole  subject  of 
bankruptcy;  it  may  deal  with  only  one  or 
several  parts.  It  is  the  enactment  by  Con- 
gress of  a  law  applicable  to  a  particular  case 
which  suspends  any  state  law  which  other- 
wise would  be  applicable  to  that  case.  If 
every  case  of  banicruptcy  or  insolvency  were 
within  the  operation  of  a  national  bankrupt 
Act,  then  no  possible  state  law  on  the  subject 
of  bankruptcy  or  insolvency  would  have  any 
vigor,  but  every  such  law  would  ipso  facto 
be  suspended.''  Singer  v.  National  Bedstead 
Mfg.  Co.,  (N.  J.  1903)   55  Atl.  Rep.  860. 

Vermont.  —  State  legislation  on  this  sub- 
ject is  valid  and  operative  except  so  far  as  it 
is  supplanted  by  and  brought  in  conflict  with 
an  Act  of  Congress,  and  so  far  its  functions 
are  suspended,  but  not  repealed.  Baldwin  V. 
Buswell,  (1870)  52  Vt.  62. 

Discharge  of  insolvent  debtor. — A  national 
bankruptcy  Act  does  not  suspend  a  state  in- 
Rolvent  law  discharging  an  insolvent  from 
imprisonment  when  upon  the  subject  of  such 
discharge  Congress  has  not  assumed  to  legis- 
late. State  insolvent  laws  which  provide  for 
cases  and  remedies  other  than  those  men- 
tioned in  the  National  Bankruptcy  Act  are 
not  thereby  suspended.     Matter  of  Jacobs, 


(C.  PI.  Spec.  T.   1871)    12  Abb.  Pr.  N,  S. 
(N.  Y.)  273. 

The  legislatures  of  the  several  states  have 
competent  authority  to  pass  laws  for  the  re- 
lief of  all  persons  who  are  not  comprehended 
within  the  Act  of  Congress.  That  part  of  the 
Constitution  of  the  United  States  relating  to 
bankrupts  is  carried  into  operation  by  the 
law  of  Congress,  as  far  as  that  body  thought 
it  was  politic  and  expedient;  and  the  law  of 
Congress  constitutes  the  only  restriction 
which  is  imposed  on  the  state  legislatures  in 
the  case  of  insolvent  debtors.  Clarke  v,  Ray, 
(1802)   1  Har.  &  J.  (Md.)  320. 

The  discharge  of  a  poor  debtor  under  a 
state  law  is  not  void  under  a  bankrupt  Act 
of  the  United  States.  Jordan  v.  Hall,  (1860) 
0  R.  I.  220. 

A  state  non-imprisonment  Act,  providing 
for  execution  against  choses  In  action  and 
other  effects  not  tangible,  by  the  ordinary 
/i.  /a.,  and  giving  a  creditor  or  creditors  cer- 
tain process  by  which  he  or  they  may  coerce 
the  payment  of  a  debt  or  debts  for  whicb  the 
debtor  has  been  prosecuted,  is  not  an  in- 
solvent law  which  is  suspended  by  the  enact- 
ment of  a  general  bankruptcy  Act.  Berthe- 
Ion  V.  Betts,  (1843)  4  Hill  (N.  Y.)  670, 
wherein  the  court  said :  "  When  the  learned 
judges  of  the  United  States  say  that  the 
bankrupt  law  has  effaced  or  suspended  all 
state  insolvent  laws,  they  certainly  cannot 
mean  a  statute  for  the  more  effectual  ap- 
propriation of  a  debtor's  property  to  sat- 
isfy an  individual  debt.  Such  a  construction 
would  subvert  all  judgments  and  executions 
for  debts,  which  are  always  against  insol- 
vents, and  are  creatures  of  an  insolvent  law, 
if  these  words  be  taken  in  their  broadest 
sense.  Clearly,  therefore,  our  insolvent  laws 
are  no  farther  suspended  than  they  seek,  upon 
notorious  grounds,  to  seize  and  distribute  the 
effects  of  the  debtor  among  his  creditors 
generally." 


Arrest  of  Debtor.  —  The  fact  that  a  general  bankruptcy  law  has  suspended,  for 
the  time  being,  the  insolvent  law  of  a  state,  does  not  indicate  that  the  purpose 
of  the  state  statute  authorizing  an  arrest  in  civil  cases  can  no  longer  be  fulfilled. 
Whether  the  creditor's  remedy  to  compel  a  surrender  be  under  the  state  or 
national  law,  he  has  the  same  interest  in  enforcing  the  presence  of  the  debtor 
in  order  that  this  surrender  may  be  effected.  And  although  the  state  may  be 
precluded  for  the  time  being  from  enforcing  her  own  bankrupt  law,  she  is  not 
on  that  account  prevented  from  affording  her  citizens  the  means  of  invoking 
the  bankrupt  law  of  the  nation. 

Gottschalk  v.  Meyer,  (1876)  28  La.  Ann.  885. 

State  Law  Vot  Disoharging  Bebu.  —  ^^  Tt  is  also  urged,  that  after  the  bankrupt 

law  went  into  operation  all  proceedings  under  the  state  insolvent  laws  were 

suspended,  and  therefore  the  arrest  was  illegal.      How  this  may  be  in  states 

where  the  discharge  under  the  insolvent  laws  operates  as  a  discharge  of  the 

debt,  it  is  unnecessary  for  me  to  say ;  but  T  can  see  no  incompatibility  between 
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the  bankrupt  law  and  the  insolvent  laws  of  Pennsylvania,  a  disehai^  under 
which  does  not  affect  the  debt,  but  leaves  all  future  acquisitions  of  the  debtor 
liable  to  execution  for  previous  contracts." 

Em  p.  Rank,  (1842)  Crabbe  (U.  S.)  403,  20  Fed.  Cm.  No.  11,566. 

e.  State  Law  Passed  During  Existence  of  Federal  Statute.  —  A 
state  can  pass  an  insolvent  o;r  bankrupt  law  during  the  existence  of  an  Act  of 
Congress  on  the  subject,  which  will  go  into  operation  immediately  upon  the 
repeal  of  the  Act  of  Congress. 


In  re  Damon,  (1879)  70  Me.  166,  in  which 
case  the  court  said :  "  It  is  urged  that  the 
law  was  invalid  because  it  did  not  go  into 
complete  operation  after  its  passage.  But 
that  is  not  reauisite  to  its  validity.  It  does 
go  into  partial  operation  on  its  passage.  It 
was  a  law  valid  in  all  respects  and  to  be 
obeyed,  except  so  far  as  it  was  in  conflict 
with  the  statute  of  the  United  States.  When 
that  conflict  ceased,  the  law  went  into  full 
operation.    It  was  a  law,  to  go  into  full  eflfect 


when  it  ceased  to  be  in  conflict  with  the  Act 
of  Congress,  and  whether  that  was  inserted 
in  the  Act,  or  left  as  a  legal  result  from  the 
relation  of  the  state  and  national  govern- 
ment to  each  other,  can  make  no  difference." 

While  a  national  bankrupt  Act  is  in  foroe 
the  state  legislature  may  infuse  into  an  in- 
solvent law  such  vitality  as  a  state  statute 
existing  at  the  time  of  the  enactment  of  Uie 
national  statute  would  have.  Baldwin  v. 
Buswell,  (1879)  52  Vt.  62. 


S.  Validity  of  General  Assignment  under  State  or  Common  Law.  —  Except  as 
against  proceedings  instituted  under  a  federal  bankrupt  Act  for  the  purpose 
of  securing  the  administration  of  the  property  in  the  bankruptcy  court,  an 
assignment  for  the  benefit  of  creditors,  having  been  made  without  intent  to 
liinder,  delay,  or  defraud  creditors,  is  valid  for  at  least  the  purpose  of  securing 
an  equal  distribution  of  the  estate  among  all  the  creditors  of  the  insolvent  in 
proportion  to  their  several  demands. 


Boese  v.  King,  (1883)  108  U.  S.  387, 
a/JIrmtny  (1879)  78  N.  Y.  477.  See  Mayer 
V.  Hellman,  (1876)  91  U.  S.  496. 

A  general  assignment  for  the  benefit  of  all 
creditors  was  held  to  be  an  act  of  insolvency 
and  void  under  the  bankrupt  law.  Globe  Ins. 
Co.  V.  Cleveland  Ins.  Co.,  (1876)  14  Nat. 
Bankr.  Reg.  311,  10  Fed.  Cas.  No.  6,486; 
writ  of  error  dismissed  for  want  of  juris- 
diction, Cleveland  Ins.  Co.  v.  Globe  Ins.  Co., 
(1878)  98  U.  S.  366. 

Connecticiit.  —  A  voluntary  assignment  by 
a  debtor  under  the  insolvent  laws  of  the 
state,  no  proceedings  having  been  instituted 
under  the  iNinkrupt  Act,  is  not  void  although 
the  United  States  Bankrupt  Act  is  in  exist- 
ence and  applicable  to  the  case  at  the  time 
of  the  assignment.  Hawkins's  Appeal,  ( 1868) 
34  Conn.  648.  See  also  Maltbie  v,  Hotch- 
kiss,   (1871)   38  Conn.  82. 

Illinois.  —  "  The  fact  that  the  making  of  a 
general  assignment  under  the  state  law  for 
the  benefit  of  creditors  is  made  an  act  of 
bankruptcy,  is  of  itself  sufficient  to  author- 
ize the  federal  court,  under  the  Act,  to 
take  the  same  property  at  the  instance  of 
the  same  creditors  and  distribute  it  among 
the  same  creditors  in  the  same  proportion. 
Ordinarily,  this  could  not  be  done  under  the 
seneral  d<>etrine  that  where  one  court  gets 
Jurisdiction  of  the  subject-matter  and  of  the 


^ 


person,  it  will  retain  such  jurisdiction  until 
the  final  determination  of  the  controversy, 
and  cannot  be  disturbed  in  the  exercise 
thereof  by  any  court  of  co-ordinate  juris- 
diction. If,  upon  making  a  general  assign- 
ment under  the  state  law  for  the  benefit  of 
his  creditors,  the  debtor  commits  an  act  of 
bankruptcy,  and  a  federal  court  of  bank- 
ruptcy can  seize  the  property  so  assigned, 
then  the  state  court,  acting  under  the  state 
law,  has  not  such  jurisdiction  as  authorizes 
it  to  proceed  in  the  manner  contended  for  in 
this  case.  It  is  manifest  that  Congress  in- 
tended that  all  laws,  clothing  the  state  courts 
with  a  special  jurisdiction  in  insolvency 
matters,  should  be  superseded  by  the  bank- 
ruptcy law."  Harbaugh  v.  Costello,  (1900) 
184  111.117. 

Kentucky.  —  An  assignment  or  transfer 
made  in  contemplation  of  insolvency,  and  to 
prefer  creditors,  is  an  act  of  bankruptcy 
under  the  Act  of  Congress ;  but  this  fact  does 
not  deprive  creditors  of  the  right  to  apply 
to  the  state  courts  for  relief,  in  case  they 
choose  to  do  so.  Notwithstanding  the  Fed- 
eral Bankrupt  Act,  the  state  courts  have  full 
and  complete  power  to  relieve  against  all 
frauds,  actual  or  constructive,  except  in 
cases  in  which  a  court  of  bankruptcy  has 
first  taken  jurisdiction,  or  where  tne  relief 
asked  in  the  state  courts  is  subversive  of 
the  rights  of  parties  to  a  pending  prooeedin^ 
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in  bankruptcy  subsequently  instituted.  Eb- 
ersole  v,  Adams,  (1873)  10  Bush  (Ky.)  86. 
See  also  Downer  v.  Porter,  (Ky.  1903)  76 
S.  W.  Rep.  136. 

A  Kentucky  statute  provided  that  sales, 
mortgages,  or  assignments  made  in  contem- 
plation of  insolvency,  and  to  prefer  one  or 
more  creditors  to  the  exclusion  of  others, 
shall  operate  as  an  assignment  and  transfer 
of  all  the  property  of  the  debtor,  and  shall 
inure  to  the  benefit  of  all  his  creditors;  pro- 
vided any  person  interested  shall,  within  six 
months  after  the  recording  of  the  transfer  or 
the  delivery  of  the  property,  file  his  petition 
in  the  proper  court  of  equity  and  ask  that  it 
shall  be  so  treated,  and  that  the  court  shall 
take  control  of  the  property  and  distribute 
its  proceeds  amongst  the  beneficiaries  in  ac- 
cordance with  their  rights.  The  Act  was 
held  not  to  be  a  bankrupt  law  nor  an  in- 
solvent act,  and  the  existence  of  the  federal 
bankrupt  law  does  not  prevent  the  state 
courts  from  affording  this  character  of  relief 
any  more  than  it  deprives  them  of  the  power 
to  enforce  the  rights  of  parties  under  an  as- 
signment voluntarily  and  intentionally  made 
by  a  debtor  for  the  joint  benefit  of  all  his 
creditors.  Linthicum  v.  Fenley,  (1874)  11 
Bush  (Ky.)    131. 

Maryland.  —  When  a  deed  of  assignment 
has  not  been  assailed  or  called  in  question 
by  any  one,  as  long  as  it  stands  it  is  effec- 
tual to  transfer  the  assets  to  the  trustee 
named  therein,  and  the  creditors  have  a  right 
to  receive  their  just  proportions  of  the  fund, 
according  to  the  terms  of  the  assignment. 
Castleberg  v.  Wheeler,  (1887)  68  Md.  280. 

Michigan.  —  There  is  no  proper  analogy  be- 
tween insolvent  laws,  correctly  so  called, 
and  those  principles  of  the  common  law  here 
which  allow  and  sanction  the  conveyance  of 
his  property  by  a  debtor  for  the  equal  bene- 
fit of  all  his  creditors,  and  no  such  resem- 
blance or  relation  as  to  warrant  the  conclu- 
sion that  if  the  existence  of  a  bankrupt  law 
suspends  the  first,  it  must  also  suspend  the 
last.    Cook  V.  Rogers,  (1876)  31  Mich.  396. 

New  York.  —  Whether  an  assignment  under 
a  statute  which  recognizes  the  existence  of 
the  power  in  the  citizen  to  make  an  assign- 
ment of  his  property  to  trustees  for  the 
benefit  of  his  creditors,  and  does  no  more 
than  prescribe  the  mode  in  which  the  power 
shall  be  used,  and  furnish  some  safeguards 
against  abuse,  is  suspended  by  a  national 
Bankruptcy  Act,  see  Thrasher  v.  Bentley, 
(Ct.  App.  1876)  1  Abb.  N.  Cas.  (N.  Y.)  44, 
wherein  the  court  said :  "  We  do  not  dis- 
cover in  the  facts  of  this  case  anything 
which  shows  that  this  assignment  is  in  hos- 
tility to  the  Bankrupt  Act,  and  therefore 
void.  There  is  no  preference  created  by  it  in 
favor  of  any  creditor.    On  the  contrary,  it 


provides  in  terms  for  the  pajrment  of  all  his 
creditors  in  full;  and  if  that  may  not  be, 
then  ratably  and  in  proportion.  There  is  no 
intimation  that  the  debtor  has  ever  been  pro- 
ceeded against  or  taken  proceedings  in  the 
bankrupt  court.  We  do  not  find  in  the  Bank- 
rupt Act  any  provision  which  makes  an 
assignment  ot  /such  kind,  by  a  debtor  not 
made  a  bankrupt,  an  instrument  void  per  ae. 
On  the  contrary,  there  are  authorities  that 
inch  an  assignment  is  not  void." 

Texas.  —  In  so  far  as  an  insolvent  law  of  a 
state  provides  for  a  release  by  the  creditors, 
it  is  suspended  by  a  bankrupt  law  of  the 
United  States;  but  if  the  assignment  con- 
veys all  the  debtor's  property  subject  to 
the  payment  of  his  debts  for  the  equal  benefit 
of  all  his  creditors  who  may  accept  under  it, 
it  is  otherwise  valid,  except  as  against  pro- 
ceedings seasonably  taken  under  the  Bank- 
rupt Act.  Patty-Joiner,  etc..  Go.  v.  Cum- 
mins, (1900)  93  Tex.  603,  wherein  the  court 
said:  "That  a  bankrupt  law  of  the  United 
States  does  not  necessarily  render  an  assign- 
ment made  under  a  state  insolvent  law  in- 
valid for  every  purpose,  is  established  by  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Boese  v.  King,  (1883) 
108  U.  S.  379.  In  that  case,  while  the 
Bankrupt  Act  of  1867  was  in  force,  an  assign- 
ment was  made  in  New  Jersey  under  the 
statute  of  that  state  which  provided  for  the 
discharge  of  the  assignor  from  the  debts  of 
all  accepting  creditors.  Certain  creditors  of 
the  assignor  who  did  not  accept  under  the 
assignment  procured  a  judgment  in  the  state 
of  New  York  against  him,  and  an  execution 
thereon  having  been  returned  unsatisfied,  a 
receiver  of  the  property  of  the  execution 
debtors  was  appointc^i.  The  receiver  having 
obtained  authority  from  the  court  to  sue  the 
assignees,  brought  suit  against  them  to  test 
the  validity  of  the  assignment  and  to  subject 
certain  property  of  the  debtor  in  the  latter 
state  to  the  payment  of  the  judgment.  It 
was  held  that  the  making  of  the  assignment 
was  an  act  of  bankruptcy;  that  the  instru- 
ment was  subject  to  be  attacked  and  avoided 
by  proper  proceedings  in  the  bankrupt  court 
at  any  time  within  six  months  after  it 
was  executed,  but  that  it  was  otherwise  a 
valid  conveyance  of  the  property,  although 
it  might  be  that  the  provisions  of  the  New 
Jersey  statute  for  the  distribution  of  the  pro- 
ceeds of  the  assigned  property  among  and  the 
discharge  of  the  accepting  creditors  were  not 
enforceable  by  reason  of  the  Bankrupt  Act." 

Wisconsin.  —  A  state  statute  which  relates 
to  the  distribution  of  the  estate  of  an  in- 
solvent debtor,  and  his  discharge  from  his 
debts,  on  making  an  assignment  for  the  bene- 
fit of  creditors,  is  not  ipso  facto  suspended 
by  the  passage  of  a  federal  bankrupt  law. 
Duryea  v.  Muse,  (1903)   117  Wis.  406. 


Assignment  Untainted  with  Fraud.  —  A  motion  that  an  assignment  under  a  state 
statute  be  set  aside,  and  the  assignees  render  an  account  to  the  complainant 
as  assignees  in  bankruptcy,  and  that  they  be  restrained  from  any  further 
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execution  of  the  trust,  was  denied  when  the  assignment  was  untainted  with 
fraud,  either  against  creditors  or  against  the  bankrupt  Act 

Sedgwick  t?.  Place,  (1868)  34  Conn.  552,  note,  21  Fed.  Gas.  No.  12,622. 

Orediton  Kay  Treat  Asiignment  as  Void.  —  When  Congress  declares  that  a  general 
assignment  for  the  benefit  of  creditors  shall  be  deemed  an  act  of  bankruptcy, 
it  says  in  fact  that  conveyances  of  that  nature  are  opposed  to  the  policy  of  the 
National  Bankrupt  Act  in  that  they  interfere  with  the  course  of  administration 
which  that  Act  contemplates,  and  tend  in  a  measure  to  defeat  its  operation, 
and  that  creditors  of  the  assignor  shall  be  entitled  to  treat  such  assignments  as 
void  if,  within  the  period  named  in  the  Act,  they  so  elect 

Davia  v.  Bohle,  (C.  C.  A.  1899)  92  Fed.  Rep.  326. 
Title  as  Between  Assignee  in  Insolvenoy  and  Assignee  in  Telvntary  Bankniptoy.  —  When 

there  has  been  an  assignment  by  process  of  law,  or  a  voluntary  assignment  for 
the  mutual  benefit  of  all  the  creditors,  the  property  vests  in  the  assignee  under 
the  state  insolvent  law,  and  an  assignee  under  a  voluntary  petition  in  bank- 
ruptcy cannot  recover  the  property  of  the  insolvent  from  the  assignee  in 
insolvency. 

SulUvan  t?.  HieskiU,  (1843)  Crabbe  (U.  S.)  525,  23  Fed.  Gas.  No.  18,694. 

• 

4.  Assignments  Pending  when  Federal  Statute  Enacted.  —  An  Act  of  Cangreas 

establishing  a  uniform  system  of  bankruptcy  throughout  the  United  States 
suspends  the  operation  of  a  state  law  for  the  relief  of  insolvent  debtors  and  for 
the  more  equal  distribution  of  their  effects  as  to  all  persons  and  cases  that  are 
within  its  provisions,  but  this  consequence  of  the  Act  is  limited  to  cases  insti- 
tuted under  the  insolvent  law  subsequent  to  the  period  when  the  bankrupt  law 
went  into  operation,  and  it  cannot  supersede  or  suspend  proceedings  rightfully 
commenced  under  the  Insolvent  Act  prior  to  the  time  of  its  going  into  operation. 

Judd  t?.  Ives,  (1842)  4  Met.  (Mass.)  402.  See  Ex  p.  Eames,  (1842)  2  Story  (U.  S.) 
322,  8  Fed.  Cas.  No.  4,237. 

If  a  Btate  Court  Has  Aeqnired  Jnrisdietion  under  a  state  law  of  a  casp.  in  insolvency, 

and  is  engaged  in  settling  the  debts  and  distributing  the  assets  of  the  insolvent 
before  or  at  the  date  at  which  the  Act  of  Congress  upon  the  same  subject  takes 
effect,  the  state  court  may,  nevertheless,  proceed  with  the  case  to  its  final  con- 
clusion, and  its  action  in  the  matter  will  be  as  valid  as  if  no  law  upon  the 
subject  had  been  passed  by  Congress.  The  jurisdiction  of  the  state  court 
attaches  so  as  to  exclude  the  case  from  the  operation  of  a  bankruptcy  law  when 
the  property  of  the  insolvent  is  in  the  custody  and  under  the  protection  of 
the  law. 

Martin  t?.  Berry,  (1869)  37  Cal.  208.  ruptcy  law»  and  where  the  penal  elaueea  of  the 

state  insolvent  laws  can  be  made  operative^ 

Where  proceedings  have  been  commenced      effect  must  be  given  to  them.    Longis  r.  His 
under  state  insolvent  laws  they  are  not  af-       Creditors,  ( 1868)  20  La.  Ann.  20. 
fected  by  the  enactment  of  a  general  bank- 
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Btote  TribimalB  Ware  Hot  BtpriTed,  by  the  AeU  of  1841  and  1167,  of  any  portion  of  their 
jurisdiction  necessary  to  the  final  administration  of  the  estates  of  insolvents 
who  had  made  a  surrender  previous  to  their  passage. 

Meekins  r.  Creditors,  (1867)  19  La.  Ann.  4Q7.  See  also  Beach  v.  Miller,  (1860)  15  La. 
Ann.  601. 

Suit  to  Compel  a  Vow  Surrender.  —  In  a  suit  brought  to  compel  the  defendant  ^'  to 
make  a  new  surrender  of  his  property  for  the  benefit  of  his  creditors  according 
to  law,"  it  was  held  that  it  was.  a  new  suit  based  on  a  course  of  action  alleged 
to  have  arisen  since  the  surrender  was  made,  and  as  a  national  bankruptcy  Act 
was  passed  before  bringing  the  new  suit,  the  law  under  which  the  surrender 
could  be  made  and  conducted  was  superseded  or  suspended,  and  the  suit  could 
not  be  maintained. 

Fisk  V.  Montgomery,  (1869)  21  La.  Ann.  446. 

Bight  of  Afsignee  to  Bnbieqaentlj  Aoqvired  Property.  —  The  right  of  a  trustee  in  state 
insolvency  proceedings  under  a  state  statute,  to  receive,  for  the  benefit  of  cred- 
itors, any  property  which  might  thereafter  accrue  to  the  insolvent,  in  the  man- 
ner prescribed  by  the  state  statute,  is  as  completely  vested  in  the  trustee  as  is 
the  right  to  the  property  mentioned  in  the  insolvent's  schedule,  and  is  not 
divested  by  a  general  bankruptcy  law  afterwards  enacted. 

Lavender  v,  Goenell,  (1876)  43  Md.  160. 

6.  Until  Federal  Jurisdiction  Invoked.  —  So  far  as  the  state  insolvent  laws  may 
prevent  or  even  impede  the  operation  of  the  bankrupt  law,  they  must  yield  to 
it  in  order  that  it  may  fully  accomplish  its  object  of  establishing  a  uniform 
system  of  bankruptcy  throughout  the  United  States;  but  while  the  state  laws 
thus  yield,  they  are  not  entirely  abrogated.  They  exist  and  operate  with  full 
vigor  until  the  bankrupt  law  attaches  upon  the  person  and  property  of  the 
bankrupt,  and  that  is  not  until  it  is  judicially  ascertained  that  the  petitioner 
is  a  person  entitled  to  the  benefits  of  the  bankrupt  law,  by  being  declared  a 
bankrupt  by  a  decree  of  the  court. 

Ex  p.  ZiegenfusB,    (1842)   2  Ired.  L.    (N.  But  see  Griswold  r.  Pratt,  (1845)   9  Met. 

Car.)  463.  (Mass.)    16,  wherein  the  court  said  that  a 

Juriediction  under  state  laws  may  be  exer-  °*^?f  *^,  bankruptcy  Act  suspends  all  state 

ci^   until   the   jurisdiction   of   the   federal  "^^l^^^  J^Il^,  f^^^T}^  ^  '\^^  T""*'  *°u 

courts    has   been   called    into   exercise,   and  JJ^i^^  *^'h  S^^Vn/^I^^ 

therefore  a  national  bankrupt  law  does  not  J*^'  nf  l.l^^^L  Tk^  v  ^^^  f'^^T^  '.''!^'^"" 

wholly  suspend  the  state  laws.    Reed  v.  Tay-  *  fj?  ^! iif         °^  "^  bankruptcy  to  produce 

lor,  (1871)   32  Iowa  210.  sucn  result. 


8.  Jurisdiction  of  Liens. —  The  Act  of  Congress  does  not  necessarily  withdraw 
from  the  state  courts  their  jurisdiction  over  the  subjects  of  liens.  The  interests 
of  general  creditors,  who  claim  under  the  Act,  must  be  involved,  or  the  federal 
courts  will  not  interfere.  There  must  be  a  necessity  for  the  exercise  of  such 
jurisdiction  to  protect  the  rights  of  creditors  who  have  presented  their  claims 
against  the  estate  of  the  bankrupt.  If  there  is  no  such  necessity  —  if  creditors 
are  in  no  way  concerned  in  the  controversy  —  the  state  courts  may  proceed  to 
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enforce  the  liens  according  to  state  laws.  In  such  cases  the  exercise  of  the 
federal  jurisdiction  would  not  lead  to  a  result  useful  or  beneficial  to  the  cred- 
itors; it  could  bring  no  assets  into  the  general  fund.  But  when  there  is  a 
necessity  for  the  interposition  of  the  bankrupt  court,  it  may,  through  the 
instrumentality  of  an  injunction  on  the  person,  suspend  the  action  of  the  state 
(Courts,  and  withdraw  the  subject  of  controversy  for  adjudication  and  settle- 
ment, with  a  view  to  the  interests  of  creditors. 

RuBseU  V.  Cheatham,  (1847)  8  Smed.  &  M.  (Miss.)  700. 

GongNM  Hu  the  Fewer,  in  establishing  a  uniform  system  of  bankruptcy,  to  do 
away  with  the  eflFects  of  liens  created  by  the  judgments  of  any  court,  and  can 
avoid  all  liens,  whether  existing  by  statute,  by  usage,  by  express  contract,  or  at 
common  law. 

In  Tt  Jordan,  (1873)  8  Nat  Bankr.  Reg.  180,  13  Fed.  Cas.  No.  7,514. 

7.  Prooeedings  Pending  to  Enforce  Lien.  —  Proceedings  to  enforce  the  lien 
of  a  creditor  in  a  state  court,  pending  at  the  commencement  of  proceedings  in 
bankruptcy,  are  not  affected  thereby,  but  the  creditor  may  proceed  to  obtain 
satisfaction  out  of  his  lien ;  though  as  to  a  personal  judgment  against  his  debtor, 
he  is  liable  to  be  affected  by  his  certificate  of  discharge, 

Baum  V,  Stem,  (1869)  1  S.  Car.  419.     See  Peck  v.  Jenness,  (1849)  7  How.  (U.  S.)  612. 

8.  Prooeedingf  to  Wind  Vp  Insolvent  Corporations.  —  Proceedings  in  bank- 
ruptcy are  not  an  exclusive  method  of  winding  up  insolvent  corporations  or 
companies.  A  bankrupt  Act  does  not,  vpso  jacto,  suspend  srtate  laws  for  the 
collection  of  debts. 

Chandler  v.  Siddle,  (1874)  3  Dill.  (U.  S.)       case  of  insolYency,   is  Buspended  or  super- 
477,  6  Fed.  Cas.  No.  2,594.  seded  by  a  National  Bankruptcy  Act.    French 

A  sute  sutttte  regulating  the  distribution      ^o?'^"''"'  ^^"P"''  ^"^  ^^  ^''"^'  ^'  ^^'  ^'^ 
of  the  property  of  corporations  only  in  the 


394. 


XeoiiTert  Appointed  under  a  State  Law  applicable  to  insolvent  corporations  and  to 
the  distribution  among  the  creditors  of  the  assets  of  an  insolvent  corporation, 
have  no  power  to  withhold  the  assets  of  the  company  and  to  liquidate  its  lia- 
bilities and  affairs  according  to  the  mode  provided  by  state  laws  for  the  liquida- 
tion of  insolvent  corporations  after  the  enactment  of  the  National  Bankrupt  Act 

In  re  Independent  Ins.  Co.,  (1872)  Holmes  (U.  S.)  103,  13  Fed.  Gas.  No.  7,017.  See 
also  In  re  Merchants  Ins.  Co.,  (1871)  3  Biss.  (U.  S.)  162,  17  Fed.  Cas.  No.  9,441. 

9.  Settlement  of  Decedent's  Estate. —  The  laws  for  the  settlement  of  the  estates 
of  deceased  persons,  though  they  may  provide  for  settling  estates  in  the  insol- 
vent course,  yet  are  not  regarded  as  general  insolvent  laws.  It  would  not  be 
claimed,  probably,  that  the  statute  for  the  settlement  of  the  estates  of  deceased 
persons  in  the  insolvent  course  was  superseded  by  the  general  bankrupt  law. 

Hawkins  v.  Learned,  (1874)  54  N.  H.  338. 

10.  State  Jnrisdiotion  in  Partition.  —  Jurisdiction  in  partition  is  not  ousted 
by  jurisdiction  in  bankruptcy  from  the  circumstance  that  the  decree  directs 
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the  application  of  the  proceeds  of  the  interest  of  a  cotenant  to  the  payment  of 
judgments  against  him  in  the  order  of  their  priority. 

Baum  V,  Stern,  ( 1860)  1  S.  Car.  419. 

11.  State  Statute  for  Liquidation  of  Banki.  —  A  statute  entitled  ^^  An  Act 
to  provide  for  the  liquidation  of  banks  "  was  held  to  have  been  suspended 
by  the  enactment  of  a  National  Bankruptcy  Act. 

ThomMU  V,  Louisiaiia  Bank,  (1870)  1  Woods  (U.  S.)  1,  23  Fed.  CM.  No.  13,992. 
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ARTICLE  I.,  SECTION  8. 

''  The  Congress  shall  have  power    *    *    *    to  coin  money,  rq^ate  the  value 
thereof,  and  of  foreign  coin,  and  fix  the  standard  of  we^^hts  and  measures." 


I.  General  Power  of  Congress  over  Coinage,  604, 
II.  Power  to  Reduce  Intrinsic  Value  of  Coins,  604. 

III.  Power  to  Issue  Treasury  Notes,  604. 

IV.  Tax  on  State  Bank  Notes,  605. 

V.  Tax  on  Municipal  Notes  Paid  Out  by  Banks,  605. 

VI.   EXCLUSIVENESS  OF  POWER  OF  CONGRESS,  605. 

1.  As  to  Currency^  605. 

2.  As  to  Weights  and  Measures^  606. 

I.  Oevsbal  Poweb  of  COVOSE88  OVSB  CoiVA0E.'-The  rule  that  in  the  enforce- 
ment of  provisions  guaranteeing  civil  rights,  Congress  is  limited  to  the  enact- 
ment of  legislation  corrective  of  any  wrong  committed  by  the  states  and  not 
by  the  individuals,  does  not  apply  to  those  cases  in  which  Congress  is  clothed 
with  direct  and  plenary  powers  of  legislation  over  the  whole  subject,  accom- 
panied with  an  express  or  implied  denial  of  such  powers  to  the  states,  as  in  the 
regulation  of  commerce  with  foreign  nations,  among  the  several  states,  and 
with  the  Indian  tribes ;  the  coining  of  money ;  the  establishment  of  post  oflSces 
and  post  roads ;  the  declaring  of  war,  etc.  In  these  cases  Congress  has  power 
to  pass  laws  for  regulating  in  every  detail  the  subject  specified,  and  the  con- 
duct and  transactions  of  individuals  in  respect  thereof. 

Civil  Bights  Cases,  (1883)  109  U.  S.  18. 

n  Poweb  to  Eeduge  Ietbiesig  VAiinB  of  Conrs.  —  Under  the  power  to 
coin  money  and  to  regulate  its  value,  Congress  may  issue  coins  of  the  same 
denomination  as  those  already  current  by  law,  but  of  less  intrinsic  value  than 
those,  by  reason  of  containing  a  less  weight  of  the  precious  metals,  and  thereby 
enable  debtors  to  discharge  their  debts  by  the  payment  of  coins  of  the  less  real 
value.  A  contract  to  pay  a  certain  sum  of  money,  without  any  stipulation  as 
to  the  kind  of  money  in  which  it  shall  be  paid,  may  always  be  satisfied  by 
payment  of  that  sum  in  any  currency  which  is  lawful  money  at  the  place  and 
time  at  which  payment  is  to  be  made. 

Legal  Tender  Case,  (1884)  110  U.  S.  440. 

m.  Poweb  to  Issue  Tbeasubt  Kotes.  —  There  can  be  no  question  of  the 
power  of  the  government  to  emit  bills  of  credit;  to  make  them  receivable  in 
payment  of  debts  to  itself ;  to  fit  them  for  use  by  those  who  see  fit  to  use  them 
in  all  transactions  of  commerce;  to  provide  for  their  redemption;  to  make 
them  a  currency  uniform  in  value  and  description,  and  convenient  and  usable 
for  circulation. 
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Veazie  Bank  v.  Fenno,  (1860)  8  Wall.  <U. 
8.)  642. 

"The  Constitution  does  not  deny  to  Con* 
giess  the  authority  to  emit  bills,  on  the  credit 
of  the  United  States,  nor  is  this  power  ex- 
pressly conferred.  If  it  can  be  exercised  it 
must  be  in  subordination  to  some  specific 
power,  when  necessary  and  proper  for  carry- 
ing such  power  into  execution.  That  the 
f ramers  of  the  Constitution  intended  to  leave 
the  subject  in  the  condition  in  which  it  is 
left,  we  think  is  manifest  from  the  debates 
that  transpired  in  the  convention  in  respect 
to  it.  From  these  debates  it  appears  that  the 
subject  was  considered  and  that  the  conven- 
tion refused  to  confer  on  Congress  the  power, 
in  express  language,  to  emit  bills  of  credit. 
From  this  it  seems  apparent  that  the  framers 
of   the   Constitution   and   the    people    who 


adopted  it  intended  that  this  power  should 
not  be  granted  to  Congress  as  a  principal 
power;  and  as  the  authority  was  not  in- 
hibited, we  think  it  follows  that  it  was  in- 
tended Congress  might  exercise  the  power  as 
ancillary  to  the  powers  expressly  granted, 
when  in  its  wisdom  it  should  be  deemed  nec- 
essary and  proper,  else  why  was  not  the 
power  to  issue  bills  of  credit  forbidden  to 
the  national  government  as  well  as  to  the 
states?  Mr.  Calhoun,  in  his  speech  on  the 
bill  to  establish  a  national  bank,  delivered 
in  the  House  of  Representatives  in  February, 
1816,  argued  that,  taking  into  view  the  pro- 
hibition against  the  states  issuing  bills  of 
credit,  there  was  a  strong  presumption  that 
this  power  was  intended  to  be  given  exclu- 
sively to  Congress.  (Calhoun's  Works,  vol. 
2,  pp.  155,  156.)"  Lickf7.  Faulkner,  (1864) 
25  Cal.  425. 


Powsr  to  Issue  Legal  Tender  Treasury  Votes. —  See  infra,  under  the  last  clause  of 
this  section,  giving  to  Congress  the  power  "  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof." 

IV.  Tax  oh  State  Baxk  Kotes.  —  The  Act  of  Congress  of  July  13,  1866, 
providing  that  "  every  national  banking  association,  state  bank,  or  state  bank- 
ing association  shall  pay  a  tax  of  ten  per  centum  on  the  amount  of  notes  of  any 
person,  state  bank,  or  state  banking  association  used  for  circulation,  and  paid 
out  by  them  after  the  first  day  of  August,  1866,  and  such  tax  shall  be  assessed 
and  paid  in  such  manner  bb  shall  be  prescribed  by  the  commissioner  of  internal 
revenue,"  is  constitutional.  In  the  constitutional  exercise  of  its  power  to 
provide  a  currency.  Congress  may  restrain,  by  suitable  enactments,  the  circu- 
lation as  money  of  any  notes  not  issued  under  its  own  authority. 

Veazie  Bank  v,  Fenno,  (1869)  8  WaU.  (U.  S.)  549. 


V.  Tax  oh  Muvigifal  Kotes  Paid  Out  bt  Bahks.  —  Section  3413,  R  S., 
which  enacts  that  "  every  national  banking  association,  state  bank,  or  banker, 
or  association  shall  pay  a  tax  of  ten  per  centum  on  the  amount  of  notes  of 
any  town,  city,  or  municipal  corporation,  paid  out  by  them,"  is  valid. 


Merchants'  Nat.  Bank  v.  U.  S.,  (1879)  101 
U.  S.  1,  in  which  case  the  court  said :  "  The 
tax  thus  laid  is  not  on  the  obligation,  but  on 
its  use  in  a  particular  way.  As  against  the 
United  States,  a  state  municipality  has  no 
right  to  put  its  notes  in  circulation  as 
money.  It  may  execute  its  obligations,  but 
cannot,  against  the  will  of  Congress,  make 
them  money.  The  tax  is  on  the  notes  paid 
out,  that  is,  made  use  of  as  a  circulating 


medium.  Such  a  use  is  against  the  policy 
of  the  United  States.  Therefore  the  banker 
who  helps  to  keep  up  the  use  by  paying  them 
out,  that  is,  employing  them  as  the  equiva- 
lent of  money  in  discharging  his  obligations, 
is  taxed  for  what  he  does.  The  taxation  was 
no  doubt  intended  to  destroy  the  use;  but 
that,  as  has  just  been  seen.  Congress  had  the 
power  to  do." 


VT.  ExGLVSlYEirsss  OF  POWEB  OF  COHOBE88  — 1.  As  to  Currenoy For  the 

purpose  of  providing  the  same  currency,  having  a  uniform  legal  value  in  all 
the  states,  the  power  to  coin  money  and  regulate  its  value  was  conferred  upon 
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the  federal  government,  while  the  same  power,  as  well  as  the  power  to  emit 
bills  of  credit,  was  withdrawn  from  the  states.  The  states  can  no  longer  declare 
what  shall  be  money,  or  regulate  its  value.  Whatever  power  there  is  over  the 
currency  is  vested  in  Congress. 

Legal  Tender  Gases,  (1870)  12  Wall.  (U.  S.)  646. 

The  Owrea^j,  8o  fto  m  It  Is  Oomposed  of  Gold  and  filver,  is  placed  under  the  exclusive 
control  of  Congress. 

Briscoe  v,  Kentucky  Bank,  (1837)  II  Pet.  (U.  8.)  257. 

The  FrokiUtion  of  a  atate  to  Ma  Xob«j  or  Bmit  BUls  of  Orodlt,  in  section  10  of  this 
article,  gives  to  Congress,  under  this  clause,  an  exclusive  power. 

Houston  V,  Moore,   (1820)   6  Wheat.   (U.  S.)   49.     See  also  Sturses  o.  Crowninshield. 
(1810)  4  Wheat  (U.  S.)  193. 


S.  At  to  Weights  and  Heasoret.  —  The  regulation  of  weights  and  measures 
having  been  given  by  the  Constitution  to  Congress,  it  is  doubtful  whether  the 
enactments  of  any  state  on  that  subject  are  of  any  validity  whatever,  even 
though  Congress  have  wholly  neglected  to  attend  to  this  regulation. 


The  Miantinomi,  (1866)  3  Wall.  Jr.  (C. 
C.)  46,  17  Fed.  Cas.  No.  9,621,  wherein  the 
court  said :  "  Men  may  contract  either  with 
or  without  its  sanction  to  make  the  pound 
their  unit,  and  to  sell  at  so  much  per  one 
hundred  pounds,  or  so  much  for  two  thou- 
sand pounds;  and  they  may  call  it,  or  any 
other  multiple  of  a  pound,  a  ton,  if  the 
parties  to  the  contract  agree  to  do  so.  But 
this  Act,  if  it  have  any  efficacy  whatever 
(which,  as  I  have  intimated,  is  doubtful), 
cannot  be  invoked  to  change  the  terms  of  a 
contract  contrary  to  the  consent  of  one  of 
the  parties,  or  to  authorize  vendors  who  buy 
coal  at  one  standard  of  weight  to  sell  it  at 
another,  and  thus  extort  from  purchasers  an 
increased  price  for  a  diminished  quantity." 

California.  —  The  regulation  of  weights  and 
measures  by  a  state  is  valid  so  far  as  not  in 
conflict  with  any  Act  of  Congress,  and  a 
California  statute  providing  that  "the  hun- 
dred weight  consists  of  one  hundred  avoir- 
dupois pounds,  and  twenty  hundred  weight 


constitute  a  ton,"  is  valid.  Higgina  v,  CaU- 
fomia  Petroleum,  etc.,  Co.,  (1896)  109  Gal. 
310. 

Iowa. —  " Congress  has  the  power  'to  flx 
the  standard  of  weights  and  measures.'  This 
power  it  has  never  exercised.  And  until  it  ii 
exercised,  the  respective  states  may,  for  them- 
selves, regulate  weights  and  measures."  Har- 
ris V.  Rutledge,  ( 1806)  19  Iowa  390. 

Kentucky.  —  "  Congress  has  not  passed  any 
law  to  fix  the  standard  of  weights  and 
measures,  as  it  is  authorized  to  do  by  the 
Constitution.  The  laws  of  this  state,  there- 
fore, govern  the  subject."  Caldwell  v,  Daw- 
son, (1862)  4  Met.  (Ky.)  123. 

Pennaylvania.  —  The  mere  grant  to  the 
federal  government  of  the  power  to  fix  the 
standard  of  weights  and  measures  did  not 
extinguish  state  authority  over  the  same  sub- 
ject. Weaver  v.  Fegely,  (1867)  29  Pa.  St 
30.  See  Evans  v,  Myers,  (1866)  26  Pa.  St 
114. 
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ARTICLE   L,   SECTION  8. 

^'The  Congress  shall  have  power     *     *     *    to  provide  for  the  punishment  of 
counterfeiting  the  securities  and  current  coin  of  the  United  States.'' 

I.  Power  of  Congress,  607. 

1.  To  Punish  Passing  Counterfeit  Coin  and  Securities^  607. 

2.  To  Punish  Counterfeiting  Foreign  Securities^  607. 

II.  Concurrent  State  Jurisdiction,  608. 

1.  Counterfeiting  Securities  and  Current  Coin  of  United  States^  608. 

2.  Having  Possession  of  Counterfeiting  Moulds  or  Tools^  609. 

3.  Passing  Counterfeit  Coin  and  Securities^  609. 

4.  Counterfeiting  Foreign  Coins ^  610. 

L  PowEB  OF  C0HOBE88 —  1.  To  Punish  Passing  Counterfeit  Coin  and  Securitiei. 

—  An  Act  of  Congress  providing  for  the  punishment  of  persons  who  "  shall 
falsely  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made, 
forged,  or  counterfeited,  or  willingly  aid  or  assist  in  falsely  making,  forging, 
or  counterfeiting,  any  coin  in  the  resemblance  or  similitude  of  the  gold  or  silver 
coin  which  has  been  or  hereafter  may  be  coined  at  the  mint  of  the  United 
States,  or  in  the  resemblance  or  similitude  of  any  foreign  gold  or  silver  coin 
which  by  law  now  is,  or  hereafter  may  be  made,  current  in  the  United  States; 
or  shall  pass,  utter,  publish,  or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell, 
or  bring  into  the  United  States  from  any  foreign  place  with  intent  to  pass, 
utter,  publish,  or  sell,  as  true,  any  such  false,  forged,  or  counterfeited  coin, 
knowing  the  same  to  be  false,  forged,  or  counterfeited,  with  intent  to  defraud 
any  body  politic  or  corporate,  or  any  other  person  or  persons  whatsoever,"  is 
constitutional.  The  power  to  coin  money  being  given  to  Congress,  it  must 
carry  with  it  the  correlative  power  of  protecting  the  creature  and  object  of  that 
power. 

U.  S.  V,  Marigold,  (1850)  9  How.  (U.  S.)  right  to  punish  that  offense,  either  in  the 
566,  wherein  the  court  said :  "  We  admit  section  of  the  statute  'before  quoted,  or  in 
that  the  clause  of  the  Constitution  authoriz-  this  clause  of  the  <k)nstitution.  We  trace 
ing  Congress  to  provide  for  the  punishment  both  the  offense  and  the  authority  to  punish 
of  counterfeiting  the  securities  and  current  it  to  the  power  given  by  the  Constitution  to 
coin  of  the  United  States  does  not  embrace  coin  money,  and  to  the  correspondent  and 
within  its  language  the  offense  of  uttering  necessary  power  and  obligation  to  protect  and 
or  circulating  spurious  or  counterfeited  coin  to  preserve  in  its  purity  this  constitutional 
(the  term  *  counterfeit,*  both  by  its  etymology  currency  for  the  benefit  of  the  nation." 
and  common  intendment,  signifying  the  fabri- 
cation of  a  false  image  or  representation) ;  This  provision  extends  to  passing  counter- 
nor  do  we  think  it  necessary  or  regular  to  feit  coin  and  securities  as  well  as  counter- 
seek  the  foundation  of  the  offense  of  eircu-  feiting  them.  Em  p.  Houghton,  (1881)  8 
lating  spurious  coin,  or  for  the  origin  of  the  Fed.  Rep.  897. 

2.  To  Pnniah  Counterfeiting  Foreign  Secnritiei.  —  See  under  the  clause,  infra, 
providing  that  Congress  shall  have  power  to  define  and  punish  "  offenses  against 
the  laws  of  nations/'  p.  634. 
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n.  CoHCVRBEVT  STATE  JvsiSDiCTiOH  —  1.  Counterfeiting  Securities  and  Current 
Coin  of  United  States.  —  The  grant  of  power  to  Congress  by  the  Constitution, 
to  provide  for  the  punishment  of  counterfeiting  the  securities  and  current  coin 
of  the  United  States,  does  not,  of  itself,  deprive  the  states  of  the  right  to  make 
such  counterfeiting  a  crime  against  them,  and  to  punish  it  accordingly.  That 
depends  upon  the  action  of  Congress.  If  Congress,  though  providing  for  the 
punishment  of  such  counterfeiting  as  a  crime  against  the  United  States,  leave 
the  several  states  free  to  make  such  counterfeiting  a  crime  against  them,  they 
may  do  so. 

states  in  this  instance  is  not  superseded;  for 
the  ffeneral  government  has  not,  either  ex- 
pressly or  impliedly  by  its  statutes,  prevented 
the  punishment  by  the  states."  State  r.  Hc- 
Pherson,  (1869)  9  Iowa  56. 


Dashing  v.  State,  ( 1881 )  78  Ind.  358.  See 
also  Snoddy  v.  Howard,  (1875)  61  Ind.  412; 
btate  r.  Moore,  (1855)  6  Ind.  436;  Chess  v. 
State,  (1822)  1  Blackf.  (Ind.)  198.  And  see 
State  17.  Adams,  (1836)  4  Blackf.  (Ind.)  147, 
wherein  the  court  said:  "The  prosecutor 
refers  us  to  the  case  of  Chess  f .  The  State,  in 
this  court,  May  term,  1822.  In  that  case  it 
was  decided  that  a  person  guilty  of  counter- 
feiting the  current  coin  of  the  United  States 
may  1^  indicted  and  punished  under  the  state 
law  prohibiting  the  crime.  There  is  a  good 
reason  for  that  decision.  The  Act  of  Con- 
gress of  1789,  usually  called  the  Judiciary 
Act,  gives  exclusive  jurisdiction  to  the  fed- 
eral courts  of  all  offenses  under  the  authority 
of  the  United  States,  unless  where  the  laws 
of  the  United  States  shall  otherwise  pro- 
vide. Gordon's  Digest,  97.  But  the  Act  of 
Congress  which  prohibits  counterfeiting  the 
coin  expressly  provides  that  nothing  in  that 
Act  shall  deprive  any  state  court  of  juris- 
diction over  the  offense,  under  the  laws  of  the 
state.  Gordon's  Dig.,  711.  That  proviso  en- 
abled us  to  say  that  the  circuit  court  of  the 
state  had  jurisdiction  in  that  case.  Hous- 
ton 17.  Moore,  (1820)  6  Wheat.  (U.  S.)  1;  " 
and  also  Sutton  v.  State,  (1839)  9  Ohio  134; 
Sizemore  r.  State,  (1859)  3  Head  (Tenn.)  28. 

When  a  state  statute  creates  and  defines 
the  offense  of  counterfeiting,  it  is  an  offense 
against  the  laws  of  the  state,  and  the  courts 
of  the  state  have  jurisdiction  to  try  and  pun- 
ish parties  guilty  thereof.  Martin  t?.  State, 
(1885)  18  Tex.  App.  224. 

A  Massachusetts  statute  declaring  that 
"  every  person  who  shall  counterfeit  any 
gold  or  silver  coin,  current  by  law  or  usage 
within  this  state,  and  every  person  who 
shall  have  in  his  possession,  at  the  same 
time,  ten  or  more  pieces  of  false  money  or 
coin  counterfeited  in  the  similitude  of  any 
gold  or  silver  coin  current  as  aforesaid, 
knowing  the  same  to  be  false  and  counterfeit, 
and  with  intent  to  utter  or  pass  the  same  as 
true,  shall  be  punished  by  imprisonment  in 
the  state  prison  for  life,  or  for  any  term  of 
years,"  was  held  valid.  Com.  I7.  Fuller, 
(1844)    8  Met.    (Mass.)    314. 


"  We  understand  that  Congress  has  noi,  in 
this  matter,  attempted  to  restrict  the  power 
of  the  states.  If  it  be  granted,  therefore, 
that  where  Congress  has  power  over  a  given 
subject,  it  can  render  the  same  exclusive,  it 
would  still  be  true  that  the  power  of  the 


The  jurisdiction  over  the  subject  of  coin, 
and  the  regulation  of  it,  was  in  the  states  at 
the  time  of  the  adoption  of  the  Constitution, 
and  so  far  as  the  offense  of  counterfeiting 
such  coin,  or  having  in  possession  tools  with 
intent  to  counterfeit  it,  is  concerned,  the 
states  retained  a  concurrent  jurisdiction  after 
the  Constitution  was  adopted.  The  most 
that  could  be  claimed  is,  that  Congress  had 
the  power  to  make  the  jurisdiction  of  the 
federal  courts  exclusive  on  this  subject.  Har- 
lan V,  People,  (1843)  1  Dougl.  (Mich.)  207. 

Although  Congress  might  by  appropriate 
legislation  render  the  jurisdiction  of  the 
national  courts  exclusive,  yet  where  it  has 
not  done  so,  the  jurisdiction  of  the  state 
courts  is  not  suspended.  In  re  Truman, 
(1869)  44  Mo.  183,  overruling  Mattison  v. 
State,  (1834)  3  Mo.  421. 

The  states  have  no  jurisdiction  whateyer 
over  the  offense  of  counterfeiting  money 
coined  at  the  mint  of  the  United  States  or 
any  of  its  branches.  Whether  an  indictment 
lies  in  the  state  courts,  under  state  statutes, 
for  counterfeiting  any  species  of  coin  which 
is  brought  from  foreign  nations,  or  for  pass- 
ing counterfeit  coin  of  any  description,  q%tare. 
Rouse  t?.  State,  (1848)  4  Ga.  139,  in  which 
case  the  court  said :  *'  The  rule  laid  down 
by  Mr.  Hamilton  in  the  Federalist,  and  pretty 
generally  adopted,  is,  that  the  alienation  of 
state  power  exists  in  three  cases  only, 
namely,  where  the  Constitution  in  express 
terms  granted  an  exclusive  authority  ^o  the 
Union;  where  it  granted  in  one  instance 
authority  to  the  Union,  and  in  another  pro- 
hibited the  states  from  exercising  the  like 
authority;  and  where  it  granted  an  author- 
ity to  the  Union,  to  which  a  similar  authority 
in  the  states  would  be  absolutely  and  totally 
contradictory  and  repugnant.  No.  32.  Mr. 
Madison,  in  applying  this  test  to  that  class  of 
powers,  conferred  by  the  Constitution  on 
Congress,  in  which  the  power  over  the  coin 
and  currency  is  included,  remarks:  'The 
punishment  of  counterfeiting  the  public  se- 
curities, as  well  as  the  current  coin,  is 
submitted,  of  course,  to  that  authority  which 
is  to  secure  the  value  of  both.'  Federalist, 
No.   42.    Judge   Stoiy   entertains  the   same 
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▼icw.  'The  next  power  of  Congress  is  to 
proTide  for  the  punishment  of  counterfeitinff 
the  securities  and  current  coin  of  the  United 
States.  This  power  would  naturally  flow  as 
an  incident  from  the  antecedent  powers  to 
borrow  money  and  r^^late  the  coinage,  and 
indeed   without   it  those   powers  would   be 


without  any  adequate  sanction.  This  power 
would  seem  to  be  exclusive  of  that  of  the 
states,  since  it  grows  out  oif  the  Constitution 
as  an  appropriate  means  to  carry  into  effect 
other  delegated  powers  not  antecedently  ex- 
isting in  the  states/  3  Com.  on  Const.,  sec. 
1118." 


2.  Having  Pofsenion  of  Counterfeiting  Honlds  or  Tools.  —  An  Oregon  Stetnto  pro- 
viding that  "  if  any  person  shall  have  in  his  possession  or  control  any  mould, 
pattern,  etc,  adapted  or  designed  for  coining,  or  making  any  counterfeit  coin, 
etc.,  with  intent  to  use  the  same  in  coining,  etc.,"  was  held  to  be  within  the 
power  of  the  state  to  enact. 


State  p.  Brown,  (1867)  2  Oregon  222, 
wherein  the  court  said:  "Various  opinions, 
fortified  by  decisions  of  courts,  yet  exist  as  to 
what  would  or  would  not  come  within  the  of- 
fense of  counterfeiting  the  coin.  When  that 
question  arose  in  the  Supreme  Court  of  the 
United  States,  the  eminent  judges  thereof 
held  to  differing  lines  of  distinction.  The 
states  have  assum«l  to  punish  different  acts, 
and  a  constant  struggle  has  been  carried  on, 
on  the  one  hand  restricting  Congress  to  the 
literal  interpretation  of  the  language  in  the 
Constitution  of  the  United  States,  and  on 
the  other  controlling  in  the  federal  courts 
all  matters  connected  with  coining  money 
and  providing  for  maintaining  its  purity  and 
efficiency.  We  are  not  aware  that  the  ques- 
tion in  its  present  form  (state  jurisdiction 
of  having  possession  of  moulds  and  tools 
with  intent  to  coimterfeit)  has  ever  been  in 
the  United  States  Supreme  Court.  Its  de- 
cisions have  generally  been  concerning  the 
jurisdiction  over  acts  subsequent  in  com- 
mission to  that  of  making  the  counterfeit 
coin;  mostly  to  the  uttering  and  passing  of 
the  false  coin.  State  courts  concede  that, 
as  to  the  acts  necessary  for  the  counter- 
feiting, that  is,  the  making  or  producing  of 
the  false  representation  on  metal  of  the 
designs  found  upon  our  coin.  Congress  has 
exclusive  authority  to  declare  the  penalty, 
and  the  federal  courts  exclusive  jurisdiction 


over  its  enforcement.  Now  it  is  farther  con- 
ceded that  the  federal  and  state  courts  have 
jurisdiction  over  acts  connected  with  the 
uttering  and  passing  of  counterfeit  coin. 
These  immediately  succeed  the  making  of  the 
false  coin;  and  both  tribunals  have  control, 
doubtless,  as  we  conclude,  because  the  United 
States  are  bound  to  preserve  the  purity  and 
value  of  the  coin,  and  the  act  of  uttering 
counterfeit  militates  against  the  preservation 
of  confidence  and  safety  in  the  money  it 
adopts;  and  because  the  states  have  full 
right  to  punish  for  the  fraud  and  wrong  done 
by  one  who  knowingly  imposes  upon  his 
fellow-man  for  a  reality  that  which  is  false 
and  valueless." 

A  California  statute  under  which  an  in- 
dictment was  laid  charging  that  the  defend- 
ant "  did  knowingly  procure  and  have  in  his 
possession  a  certain  mould  pattern,  die, 
puncheon,  tool  instrument,  and  apparatus, 
made  of  wood  and  iron,  made  use  of  in 
counterfeiting  the  gold  and  silver  coin  of  the 
United  States,  now  made  current  in  this 
state,  to  wit,  a  gold  coin  called  a  double 
eagle,  of  the  value  of  twenty  dollars,  and  a 
silver  coin  called  a  half  dollar,  contrary  to 
the  form  of  the  statute,"  etc.,  does  not  con- 
flict with  this  clause  or  the  Act  of  Congress 
passed  thereunder.  People  r.  White,  (1867) 
34  Cal.  183. 


8.  Passing  Counterfeit  Coin  and  Seourities.  —  The  exercise  of  jurisdiction  by 
the  states  of  punishing  cheats  practised  by  passing  counterfeit  coin  is  not  in 
conflict  with  this  clause.  The  language  of  the  Constitution  by  its  proper  signifi- 
cation is  limited  to  the  facts,  or  to  the  faculty  in  Congress  of  coining  or  of 
stamping  the  standard  of  value  upon  what  the  government  creates  or  shall 
adopt,  and  of  punishing  the  offense  of  producing  a  false  representation  of  what 
may  have  been  so  created  or  adopted.  There  exists  an  obvious  difference 
between  the  offensed  of  counterfeiting  coin  and  of  passing  counterfeit  coin. 
The  former  is  an  offense  directly  against  the  national  government  by  which 
individuals  may  be  affected,  and  the  other  is  a  private  wrong  by  which  the 
national  government  may  be  remotely  if  it  will  in  any  degree  be  reached,  and 
of  this  latter  offense  the  state  laws  may  take  cognizance. 

Fox  V.  Ohio,   (1847)  6  How.   (U.  S.)   433.  If    one    passes    counterfeited    coin   of   the 

See  also  Donnell  v.  State,  (1852)  3  Ind.  481;  United  States  within  a  state,  it  may  he  an 

Sizemore  v.   State,    (1859)    3  Head    (Tenn.)  ofTense   against   the   United    States   and   the 

28.  state;  the  United  States,  because  it  discredits 
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the  coin;  and  the  state,  because  of  the  fraud 
upon  him  to  whom  it  is  passed.  U.  S.  v, 
Cruikshank,   (1875)   92  U.  S.  660. 

'*  I  do  not  see  how  the  question  under  con- 
sideration must  not  be  considered  as  disposed 
of  by  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Fox  v,  Ohio, 
(1847)  5  How.  (U.  S.)  410,  where  the  power 
ot  a  state  to  punish  the  act  of  passing  coun- 
terfeit coin  of  the  United  States  with  intent 
to  defraud  was  called  in  question  and  upheld 
upon  the  ground  that  it  was  a  mere  cheat. 
It  will  not  be  pretended,  I  think,  that  any 
act  such  as  the  act  of  passing  counterfeit 
coin  is  described  to  be  by  the  Supreme  Court 
in  the  case  of  Fox  v,  Ohio^  was,  by  the  com- 
mon law,  deemed  to  be  an  infamous  crime. 
The  effect  of  the  decision  of  the  Supreme 
Court  in  Fox  v.  Ohio  is  in  nowise  modified 
by  the  subsequent  decision  of  the  same  court 
in  U.  S.  t>.  Marigold,  (1860)  9  How.  (U.  S.) 
668,  where  the  power  of  the  United  States 
to  punish  the  act  of  passing  counterfeit  coin 
of  the  United  States  was  upheld  upon  the 
ffround  that  the  court  traced  '  both  the  of- 
fense and  the  authority  to  punish  it  to  the 
power  given  by  the  Constitution  to  coin 
money,  and  to  the  correspondent  and  neces- 
sary power  and  obligation  to  protect  and  to 
preserve  in  its  puri^  this  constitutional 
currency  for  the  benefit  of  the  nation;'  for 
in  U.  S.  V,  Marigold  the  court  is  careful  to 
reaffirm,  in  express  terms,  all  the  doctrines 
declared  in  Fox  t?.  Ohio."  U.  S.  v,  Yates, 
(1881)  6  Fed.  Rep.  861.  But  see  Ew  p. 
Houghton,  ( 1881 )  8  Fed.  Rep.  897. 

Passing  coiinterfeit  securities.  —  "The  na- 
tional government  may  pass  such  laws  as 
may  be  proper  and  necessary  to  avoid  the 
mischiefs  arising  from  the  counterfeiting  and 
passing  as  true  the  forged  bills  of  credit  of 
the  bcmk  of  the  nation;  but  it  cannot  be 
maintained  that  the  several  state  govern- 
ments may  not  also  pass  such  laws  as  they 
shall  deem  necessary  to  the  welfare  of  their 
internal  concerns,  m  relation  to  the  same 
subject.  The  power  and  authority  which  may 
be  used  and  exercised  by  each  in  this  behalf 
is  by  no  means  incompatible,  but  perfectly 
reconcilable  and  consistent.  State  v.  Pitman, 
(1801)  1  Brev.  (S.  Car.)  34.  See  also  State 
V.  Tutt,   (1830)   2  Bailey  L.    (S.  Car.)    44; 


Jett  V.  Com.,   (1867)   18  Gratt.   (Va.)  933; 
Hendrick  v.  Com.,  (1834)  5  Leigh  (Va.)  707. 


altered  national  cnrrency.  —  A 
state  has  not  power  to  punish  the  "  passing  " 
of  altered  treasury  notes,  when  an  Act  of 
Congress  is  in  force  making  it  a  felony  to 
falsely  make,  forge,  counterfeit,  or  alter  any 
obligation  or  security  of  the  LFnited  States, 
or  to  cause  or  procure  such  to  be  done,  or  to 
pass,  utter,  publish,  or  sell,  or  to  keep  in  pos- 
session, or  conceal  with  intent  to  utter,  pub- 
lish, or  sell,  any  such  false,  forged,  counter- 
feited, or  altered  obligation  or  other  security, 
with  intent  to  deceive  and  defraud.  Com.  v. 
Dale,  (1887)  3  Pa.  Co.  Ct.  31,  in  which  case 
the  court  said :  "  In  support  of  the  power  of 
the  legislature  to  pass  this  Act,  we  are  re- 
ferred to  the  case  of  Fox  v.  Ohio,  (1847)  6 
How.  (U.  S.)  410.  This  case  was  decided  by 
a  majority  of  the  judges ;  Judges  McLean  and 
Story  dissenting  from  the  judgment  of  the 
court.  And  we  think  an  attentive  reading  of 
that  opinion,  and  the  dissenting  opinion  of 
Judge  McLean,  will  show  that  the  weight  of 
authority  is  decidedly  with  the  latter.  The 
argument  of  Mr.  Stanberry,  for  the  atate  of 
Ohio,  contains  two  propositions  which  seem  to 
have  influenced  the  majority:  First,  that  the 
indictment  did  not  expressly  charge  the  de- 
fendant with  passing  any  coin  concerning 
which  Congress  had  legislated,  and  therefore 
the  judgment  of  the  state  court  ought  to  be 
affirmed,  as  there  were  coins  current  as  money 
in  Ohio  which  were  not  of  those  named  in  the 
Act  of  Congress,  and  the  passing  or  uttering 
of  a  counterfeit  thereof  was  not  made  pun- 
ishable as  an  offense  or  crime  except  by  the 
laws  of  the  state  of  Ohio.  The  second 
proposition  was,  that  by  the  Statutes  at 
Large  of  March  3,  1826,  concurrent  juris- 
diction is  given  to  the  states  in  the  twenty- 
sixth  section,  wherein  it  is  provided  'that 
nothing  in  this  Act  contained  shall  be  con- 
strued to  deprive  the  courts  of  the  individual 
states  of  jurisdiction  under  the  laws  of  the 
several  states,  over  offenses  made  punishable 
by  this  Act.'  We  do  not  undertake  to  say 
that  the  opinion  of  the  majority  of  the  court 
is  founded  on  these  propositions,  but,  what- 
ever may  have  been  the  reasons  influencing 
the  court,  it  is  clear,  it  seems  to  us,  that  the 
opinion  of  the  court  is  no  longer  reoogniaed 
as  good  law." 


4.  Counterfeiting  Foreign  Coins. —  The  state  courts  have  jurisdiction  of  the 


offense  of  counterfeiting  foreign  coins. 

SUte  V.  Antonio,  (1816)  3  Brev.  (S.  Car.) 
662. 


As  to  the  power  of  Congress  to  punish  the 


offense  of  counterfeiting  foreign  securities, 
see  tnfra,  under  the  clause  providing  that 
Congress  shall  have  the  power  to  define  and 
punish  "  offenses  against  the  law  of  nations  " 
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ARTICLE   I.,   SECTION  8. 

The  CoxLgresB  shall  have  power   *    *    *   to  establish  post  offices  and  post  roads.'* 


I.  Plenary  Power  of  Congress.  6ii. 
II.  As  AN  Independent  National  Power,  612. 

III.    EXCLUSIVENESS  OF  POWER,  6l2. 

1.  In  General^  612. 

2.  State  jurisdiction  of  Robbing  ike  Mail  on  the  Highway ^  613. 

IV.  Grant  of  Franchises  to  Construct   Highways  and  Bridges, 

613- 
V.  Right  of  Way  for  Telegraph  Lines,  613. 

VI.  Postal  Conventions  with  Foreign  Countries,  613. 

VII.  Delegating  to  Postmaster-General  the  Power  to  Designate 

Post  Offices,  614. 
VIII,  Right  to  Determine  What  May  Be  Carried  in  the  Mail,  614. 

I.  In  General^  614. 

a.  Matter  Concerning  Lotteries  or  Fraudulent  Schemes^  614. 

3.  Inspection  of  Sealed  Packages  as  ViolcUing  Fourth  Amendment,  616. 

4.  Exclusion  of  Printed  Matter  as  Interfering  with   Freedom   of  tke 

Press y  616. 

5.  Distinction  Between  Ordinary   Mail  and  Money  Orders  and  Regis- 

tered Mail  y  6  IT. 

IX.  Power  to  Prevent  Obstruction  of  the  Mail,  617. 
X.  Offense  of  Breaking  into  Post  Office,  617. 
XL  Tampering  with  Mail  Before  Manual  Delivery,  617. 


L  PuVABT  POWEB  OF  OOV0BS88.  —  When  the  power  to  establish  post  offices 
ajid  post  roads  was  surrendered  to  the  Congress  it  was  as  a  complete  power, 
and  the  grant  carried  with  it  the  right  to  exercise  all  the  powers  which  made 
that  power  effective.  It  is  not  necessary  that  Congress  should  have  the  power 
to  deal  with  crime  or  immorality  within  the  states  in  order  to  maintain  that 
it  possesses  the  power  to  forbid  the  use  of  the  mails  in  aid  of  the  perpetration 
of  crime  or  immowlity. 

nied  with  an  express  or  implied  denial  of 
such  powers  to  the  states,  as  in  the  regula- 
tion of  commerce  with  foreign  nations,  among 
the  several  states,  and  with  the  Indian  tribes, 
the  coining  of  money,  the  establishment  of 
post  offices  and  post  roads,  the  declaring  of 
war,  etc.  In  these  cases  Congress  has  power 
to  pass  laws  for  regulating  the  subjects  speci- 
fied in  every  detail,  and  the  conduct  and 
transactions  of  individuals  in  respect  thereof. 
Civil  Rights  Cases,  (1883)  109  U.  S.  18. 


In  re  Rapier,  (1892)  143  U.  S.  132.  See 
title  Postal  Service,  5  Fed.  Stat.  Annot.  780. 

Controlling  conduct  and  transactions  of 
individuals.  —  The  rule  that  in  the  enforce- 
ment of  provisions  guaranteeing  civil  rights 
Congress  is  limited  to  the  enactment  of  legis- 
lation corrective  of  any  wrong  committed  by 
the  states  and  not  by  the  individuals,  does  not 
apply  to  those  cases  in  which  (ISongress  is 
clothed  with  direct  and  plenary  powers  of 
legislation  over  the  whole  subject,  accompa- 


Xtgnlation  of  Hail  Opwatioas.  —  In  carrying  out  this  principal  power,  the  mail 
operations  of  the  Union  are  regulated.  Postmasters  are  appointed  and  their 
duties  prescribed ;  mail  contractors  and  carriers  of  the  mail  are  regulated,  and 
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provision  is  made  for  the  punishment  of  all  depredations  on  the  mail.     This 
power  is  considered  as  an  incident  to  the  principal  power. 

Bturtevants  v.  Alton,  (1844)  3  McLean  (U.  S.)  393,  23  Fed.  Gas.  No.  13,680. 

Tht  Power  Veiled  in  CongreH  Has  Been  PraetioaUy  Oonitraed,  since  the  foundation  of  the 
government,  to  authorize  not  merely  the  designation  of  the  routes  over  which 
the  mail  shall  be  carried,  and  the  offices  where  letters  and  other  documents 
shall  be  received  to  be  distributed  or  forwarded,  but  the  carriage  of  the  mail, 
and  all  measures  necessary  to  secure  its  safe  and  speedy  transit,  and  the  prompt 
delivery  of  its  contents. 

Ex  p.  Jackson,  (1877)  96  U.  S.  732,  denying  a  petition  for  a  writ  of  habeas  corpus;  see 
Matter  of  Jackson,  (1877)  14  Blatchf.  (U.  S.)  245,  13  Fed.  Cas.  No.  7,124. 

n.  As  AH  IMDEPBITDEHT  Hatiohal  Poweb.  — ^  The  power  to  establish  post 
roads  was  given  for  the  purpose  of  enabling  the  general  government  to  make 
and  repair,  and  keep  open  and  improve,  post  roads,  whenever  the  exercise  of 
any  such  independent  national  power  shall  be  deemed  proper  for  effectuating 
the  satisfactory  transportation  of  the  mails. 


Dickey  t?.  MaysviUe,  etc.,  Turnpike  Road 
Co.,  (1838)   7  Dana  (Ky.)  138. 

At  to  the  power  of  Congress  to  make  ap- 
propriations to  open  up  and  maintain  a  line 
of  communication  through  the  states,  over 
which  the  mails  can  be  transported,  see 
Searight  v,  Stokes,  (1845)  3  How.  (U.  S.) 
166. 

Uie  of  roads  laid  out  by  states  or  counties. 
—  The  power  given  by  the  Constitution  to 
establish  post  roads  has  always  been  con- 
strued to  mean  such  roads  as  were  regularly 
laid  out  by  authority  of  the  states,  or  by 
counties  under  the  laws  of  the  states.  The 
government  of  the  United  States  cannot  con- 
struct a  post  road  within  a  state  of  this 
Union  without  its  consent ;  but  Congress  may 
declare,  that  is,  establish,  such  a  road  already 
opened  and  made  a  public  highway  by  the 
direct  or  indirect  authority  of  the  state. 
The  post  roads  of  the  United  States  are  the 
property  of  the  states  through  which  they 
pass;  the  states  may  temporarily  part  with 
the  possession  of  them  by  charter,  and  the 
grantees,  while  the  charter  continues,  have 
the  right  to  preserve  such  roads,  and  prevent 
their  threatened  destruction.  The  United 
States  have  the  mere  right  of  transit  over 
these  roads  for  the  purpose  of  carrying  the 
mail,  and  in  case  of  obstructing  this  right 
their  laws  provide  an  adequate  remedy. 
Cleveland,  etc.,  R.  Co.  r.  Franklin  Canal  Co., 
(1853)  5  Fed.  Cas.  No.  2,890. 


So  far  as  the  designation  and  use  of  state 
roads  as  a  post  route  may  be  concerned,  the 
power  to  establish  post  roads  cannot  import 
more  than  the  precedent  power  to  establish 
post  offices  and  transport  the  mails,  except- 
ing that  the  one  implies  simply  a  right 
of  use,  upon  just  and  common  terms,  as  long 
only  as  a  state  shall  choose  to  continue  a 
road  as  a  state  road,  and  the  other  may  im- 
ply a  right  in  Congress,  not  merely  to  enjoy 
the  like  use,  but  to  continue,  as  a  post  route, 
a  road  once  adopted,  or  designated,  or  estab- 
lished as  a  post  road,  even  after  it  shall  have 
been  discontinued  as  a  state  road.  Dickey 
t7.  Maysville,  etc..  Turnpike  Road  Co.,  (1838) 
7  Dana  (Ky.)  138. 

Compensation  for  use  of  state  roads. — 

The  power  to  establish  post  roads  was  not 
given  for  the  purpose  of  authorising  Con- 
gress to  adopt  and  use  state  roads  as  post 
roads  without  any  compensation,  if  any 
should  be  just  and  should  be  demanded. 
Dickey  v.  Maysville,  etc.,  Turnpike  Road  Co., 
(1838)  7  Dana  (Ky.)  138. 

Unless  Congress  elect  to  exert  its  rigbt  of 
eminent  domain,  and  buy  a  state  road,  or 
make  one,  or  help  to  make  or  repair  it,  the 
Constitution  gives  no  authority  to  use  it  as  a 
post  road  without  the  consent  of  the  state  or 
owner,  or  without  making  a  just  compensa- 
tion for  the  use.  Dickey  v.  Maysville,  etc, 
Turnpike  Road  Co.,  (1838)  7  Dana  (Ky.) 
138. 


III.  ExcLTrsiYEHESS  OF  PowEB  —  1.  In  Oeneral.  —  This  power,  having  been 
exercised  by  the  federal  government,  is  exclusive  of  the  power  of  the  several 
states  to  establish  any  postal  system,  and  has  been  by  law  made  a  monopoly 
excluding  all  private  individuals  from  establishing  competing  or  postal  systems 
in  the  United  States. 


Hoover  v.  McChesney,  (1897)   81  Fed.  Rep.  477. 
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2.  State  Jarifdiotion  of  Eobbing  the  Mail  on  the  Highway.  —  The  offense  of 
robbing  the  mail  on  the  highway  is  cognizable  as  highway  robbery  under  state 
laws,  although  made  punishable  under  those  of  the  United  States. 

Houston  V,  Moore,  (1820)  5  Wheat.  (U.  S.)  34. 

IV.  Obavt  of  Fbahchisss  to  COH8TBT7CT  HiOEWATS  AVD  BBiDess.  — Congress, 
under  the  power  to  provide  for  postal  accommodations,  has  authority  to  grant 
franchises  authorizing  corporations  to  construct  national  highways  and  bridges 
from  state  to  state. 

California  v.  Central  Pac.  R.  Co.,  (1888)   127  U.  S.  39. 

V.  BiOHT  OF  Wat  fob  Teleobaph  Lives.  —  The  Act  of  Congress  of  July 
24,  1866,  which  substantially  declares  that  in  the  interests  of  commerce  and 
the  convenient  transmission  of  intelligence  from  place  to  place  by  the  govern- 
ment of  the  United  States  and  its  citizens,  the  erection  of  telegraph  lines 
shall,  so  far  as  state  interference  is  concerned,  be  free  to  all  who  will  submit 
to  the  conditions  imposed  by  Congress,  and  that  corporations  organized  under 
the  laws  of  one  state  for  constructing  and  operating  telegraph  lines  shall  not  be 
excluded  by  another  from  prosecuting  their  buriness  within  its  jurisdiction, 
if  they  accept  the  terms  proposed  by  the  national  government  for  this  national 
privilege,  is  a  regulation  of  commercial  intercourse  among  the  states,  and  is 
appropriate  legislation  to  carry  into  execution  the  powers  of  Congress  over 
the  postal  service. 

Pensacola  Tel.  Co.  v.  Western  Union  Tel.  646,  that  the  statute  is  appropriate  legisla- 

Co.,  (1877)  96  U.  S.  11,  affirming  (1875)  2  tion  to  execute  the  powers  of  Congress  over 

Woods  (U.  S.)   643,  19  Fed.  Cas.  No.  10,960.  the  postal  service. 
See  also  Leloup  v.  Mobile,  (1888)   127  U.  S. 

VI.  Postal  Coityevtiohs  with  Fobeiov  Covhtbies.  —  From  the  foundation 
of  the  government  to  the  present  day,  the  Constitution  has  been  interpreted  to 
mean  that  the  power  vested  in  the  President  to  make  treaties,  with  the  con- 
currence of  two-thirds  of  the  Senate,  does  not  exclude  the  right  of  Congress 
to  vest  in  the  postmaster-general  power  to  conclude  conventions  with  foreign 
governments  for  the  cheaper,  safer,  and  more  convenient  carriage  of  foreign 
mails.  The  existence  of  such  power  in  Congress  may,  perhaps,  be  worked  out 
from  the  authority  given  to  that  body  in  the  seventh  clause  of  section  8  of  article 
I.  of  the  Constitution,  to  establish  post  offices  and  post  roads.  This  has  always 
been  construed  to  mean  power  to  organize  and  carry  on  the  post-office  depart- 
ment. Foreign  mail  is  so  closely  connected  with  a  proper  system  of  inland 
mail  as  that  the  power  to  organize  and  carry  on  a  general  post-office  system 
would  seem  to  imply  a  power  to  organize,  in  connection  therewith,  a  system 
of  foreign  mails,  and,  in  maintenance  of  such  a  system,  a  power  to  conclude 
contracts  with  post-office  departments  of  other  countries.  The  delegation  of 
these  implied  powers  by  Congress  to  the  postmaster-general,  sanctioned  by 
usage  since  the  adoption  of  the  Constitution,  has  acquired  constitutional 
validity. 

Postal  Conventions  with  Foreign  Countries,  (1890)  19  Op.  Atty.-Gen.  520. 
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vn.  DBLEeATivo  TO  Postxastbb-Oevbsal  thx  Powxb  to  Dbbiohats 
Post  Offices.  —  The  ordinary  rule  of  construction  of  government  powers  would 
have  led  to  the .  conclusion  that  Congress,  being  charged  with  the  duty  of 
establishing  post  offices  and  post  roads,  could  not  delegate  such  duty  to  a  branch 
of  the  executive  department  of  the  government,  but  the  policy  of  the  govern- 
ment from  the  time  the  general  post  office  was  established  has  been  to  delegate 
the  power,  to  designate  the  places  where  the  mails  shall  be  received  and 
delivered,  to  the  postmaster-general. 

Ware  17.  U.  S.,  (1866)  4  Wall.  (U.  S.)  632.     See  also  Postal  Conventions  with  Foreign 
Countries,  (1890)  19  Op.  Atty.-Gen.  514. 

ym.  Bight  to  Detebmihs  What  Kat  Be  Oabbied  ih  thb  Mail  —  1.  In 

OeneraL  —  The  power  to  refuse  the  facilities  of  the  post-office  department  to 
the  transmission  of  an  objectionable  letter  attends  it  at  every  step  from  its 
first  deposit  in  the  mail  to  its  final  delivery  to  the  addressee,  and  as  the  char- 
acter of  the  letter  cannot  be  ascertained  until  it  arrives  at  the  office  of  delivery, 
the  government  may  then  act  and  refuse  to  consummate  the  transaction. 

Public  Clearing  House  t7.  Coyne,  (1904) 
194  U.  S.  611. 

Congress  has  power  to  provide  what  shall 
be  carried  in  the  mails,  and  for  what  pur- 
pose the  post  office  shaU  be  used,  ana  to 
punish  any  one  for  a  violation  of  its  pro- 
visions in  respect  thereto.  Weeber  v.  U.  8., 
(1894)  62  Fed.  Rep.  741.  See  also  Mac- 
Daniel  V,  U.  8.,  (C.  G.  A.  1898)  87  Fed. 
Rep.  324. 


The  power  of  Congress  to  establish  post 
offices  and  post  roads  not  only  involves  the 
right  to  create  and  maintain  our  postal  sys- 
tem, but  carries  with  it,  as  a  necessary 
incident  to  that  power,  the  right  of  Congress 
to  determine  what  shall  be  carried  or  trans- 
ported by  means  of  such  postal  system,  and 
Congress  has  the  right  to  enact  that  no 
matter  shall  be  carri^  in  the  mail  for  the 
purpose  of  furthering  a  crime  or  fraud.  U. 
8.  v.  Loring,  (1884)  91  Fed.  Rep.  882,  hold- 
ing section  5480,  R.  8.,  to  be  valid. 


TIm  Bight  of  thi  Fostmasttr-Oentral  to  bolndo  Letton,  or  to  refuse  to  permit  their 
delivery  to  persons  addressed^  must  depend  upon  some  law  of  Congress,  and  if 
no  such  law  exists,  then  he  cannot  exclude  or  refuse  to  deliver  them. 

American  School  of  Magnetic  Healing  v,  McAnnulty,  (1902)   187  U.  8.  109. 

2.  Hatter  Conoeming  Lotteries  or  Fraudulent  Sohemes.  —  Section  3894,  R.  S., 
providing  that  "  no  letter  or  circular  concerning  [illegal]  lotteries,  so-called  gift- 
concerts,  or  other  similar  enterprises  offering  prizes,  or  concerning  schemes 
devised  and  intended  to  deceive  and  defraud  the  public,  for  the  purpose  of 
obtaining  money  under  false  pretenses,  shall  be  carried  in  the  mail,"  is  con- 
stitutional. All  that  Congress  meant  by  this  Act  was  that  the  mail  should  not 
be  used  to  transport  such  corrupting  publications  and  articles,  and  that  any  one 
who  attempted  to  use  it  for  that  purpose  should  be  punished.  In  excluding 
various  articles  from  the  mail,  the  object  of  Congress  has  not  been  to  interfere 
with  the  freedom  of  the  press,  or  with  any  other  rights  of  the  people;  but  to 
refuse  its  facilities  for  the  distribution  of  matter  deemed  injurious  to  the  public 
morals. 

In  virtue  of  the  plenary  power  conferred 
upon  the  Congress  of  the  United  States  to 
establish  a  postal  system  and  make  regula- 
tions for  its  government  and  control,  it  may 
lawfully  declare  what  shall  not  be  carried  in 
the  mails,  and  may  lawfully  confer  on  the 
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Em  p.  Jackson,  (1877)  96  U.  8.  728,  deny- 
ing a  petition  for  a  writ  of  habeas  corpus, 
see  Matter  of  Jackson,  (1877)  14  Blatchf. 
(U.  8.)  246,  13  Fed.  Cas.  No.  7,124.  8ee 
also  Homer  f>.  U.  8.,  (1892)  143  U.  8.  213; 
Horner  r.  U.  8.,  ( 1892)  143  U.  8.  677. 


Art.  t.,  M0.  i. 


CONSTITUTION. 
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postmaster-general  the  requisite  authority  to 
prevent  the  mails  from  being  used  as  a 
medium  to  disseminate  printed  matter  which, 
on  grounds  of  public  policy,  it  has  declared 
to  be  nonmailable.  When  Congress  declares, 
as  it  has  an  undoubted  right  to  do,  that  a 
certain  kind  of  printed  matter  shall  not  be 
deposited  in  the  mail,  or  that  the  mails  shall 
not  be  used  by  any  person  or  corporation  to 
accomplish  fraudulent  schemes,  the  duty  of 
determininff  whether  certain  mail  matter  be- 
longs to  the  prohibited  class  or  whether  a 
certain  person  is  in  fact  making  use  of  the 
mails  to  accomplish  a  scheme  to  defraud, 
are  questions  which  can  be  decided  most 
conveniently  by  those  who  are  charged  with 
the  administration  of  the  postal  laws.  Mis- 
souri Drug  Co.  V.  Wyman,  (1904)  129  Fed. 
Rep.  626. 

From  the  ezclusiye  and  absolute  power  of 
Congress  over  the  whole  subject  of  what  may 
be  carried,  it  is  entirely  within  its  com- 
petency to  confer  authority  upon  the  head 
of  the  postal  department  to  direct  a  post- 
master to  refuse  the  delivery  of  registered 
letters  addressed  to  a  person  or  corporation 
which  was  engaged  in  conducting  a  lottery 
enterprise  through  the  use  of  the  registered- 
letter  department,  or  to  forbid  the  payment 
of  a  postal  money  order  in  favor  of  one 
engaged  in  conducting  such  a  business  by 
means  of  the  assistance  of  that  department 
of  the  post  oflSce,  and  that  he  might  make 
such  order  upon  evidence  satisfactory  to  him. 
Neither  the  making  of  such  an  order,  nor  its 
enforcement,  required  or  permitted  the  open- 
ing of  any  such  registered  letter,  and  the 
statute  expressly  prohibits  the  opening  of 
any  letter  by  the  postmaster  not  addressed 
to  himself.  Enterprise  Sav.  Assoc,  v,  Zum- 
stein,  (C.  C.  A.  1895)  67  Fed.  Rep.  1005. 
See  also  Fairfield  Floral  Co.  v.  Bradbury, 
(1808)  80  Fed.  Rep.  393. 

Acts  of  Clongress  which  in  effect  provide 
that  as  long  as  the  postmaster-general  is 
satisfied  that  any  one  is  engaged  in  one  of 
the  schemes  or  enterprises  described  in  the 
statute,  the  person  so  engaged,  while  the 
ordinary  mail  is  open  to  him  as  to  all  others 
for  the  receipt  or  transmission  of  ordinary 
mail  matter,  shall  not  be  entitled  to  receive 
through  the  mail  either  the  registered  let- 
ters or  money  orders  provided  for  in  the  law. 


were  held  to  be  valid.  Dauphin  t?.  Key, 
(1880)  MacArthur  &  M.  (D.  C.)  205.  See 
also  New  Orleans  Nat.  Bank  17.  Merchant, 
(1884)   18  Fed.  Rep.  847. 

The  action  of  a  postmaster  in  withhold- 
ing mail  under  and  by  virtue  of  the  so- 
called  *'  fraud  order "  of  the  postmaster- 
general,  issued  in  accordance  with  the 
provisions  of  sections  3929  and  4041,  R.  S., 
as  amended,  was  held  not  to  be  an  unconsti- 
tutional invasion  of  the  rights  of  citizens. 
Public  Clearing  House  t7.  Coyne,  (1903)  121 
Fed.  Rep.  927. 

Section  3929,  R.  S.,  as  amended  Sept.  19, 
1890,  providing  that  "  the  postmaster-general 
may,  upon  evidence  satisfactory  to  him  that 
any  person  or  company  is  engaged  in  con- 
ducting any  lottery,  gift  enterprise,  or 
scheme  for  the  distribution  of  money  or  of 
any  real  or  personal  property,  by  lot,  chance, 
or  drawing  of  any  kind,"  direct  that  regis- 
tered letters  directed  to  such  person  or 
company  be  withheld  and  returned  to  the 
senders,  and  that  payment  of  money  orders 
payable  to  such  person  or  company  be  re- 
fused, which  powers,  by  the  Act  of  March 
2,  1895,  are  "  extended  and  made  applicable 
to  all  letters  or  other  matter  sent  by  mail,'' 
is  within  the  constitutional  authority  of  Con- 
gress, and  empowers  the  postmaster-general 
to  deny  mail  facilities  to  those  whom  he  may 
find  to  be  engaged  in  any  of  the  classes  of 
business  described.  Unmailable  Matter  — 
Lottery,  (1896)  21  Op.  Atty.-Gen.  313.  See 
also  Exclusion  of  Lotteries  from  Postal  Facil- 
ities, (1881)  17  Op.  Atty.-Gen.  77. 

As  a  necessary  incident  to  this  power  Con- 
gress has  a  right  to  designate  what  mail 
matter  shall  be  carried  through  the  mails, 
and  how.  This  right  of  designation  of  neces- 
sity involves  the  right  to  exclude  from  the 
mails  by  declaring  what  postal  matter  is 
nonmailable,  and  the  courts  have  sustained 
the  exercise  of  what  may  be  called  the  police 
power  of  excluding  from  the  mails  that  which 
may  be  declared  immoral  or  injurious  to  the 
morals  of  the  people  of  the  several  states,  and 
thus  the  power  of  Congress  to  exclude  from 
the  mails  all  matter  concerning  lotteries  and 
all  matter  concerning  fraudulent  schemes  has 
been  sustained.  Hoover  x>.  McChesney,  (1897) 
81  Fed.  Rep.  478. 


Under  Its  Power  to  Classify  Xailabls  Hatter,  applying  different  rates  of  postage  to 
different  articles,  and  prohibiting  some  alt(^ether,  Congress  may  also  classify 
the  recipients  of  such  matter,  and  forbid  the  delivery  of  letters  to  such  persons 
or  corporations  as  in  its  judgment  are  making  use  of  the  mails  for  the  purpose 
of  fraud  or  deception  or  the  dissemination  among  its  citizens  of  information 
of  a  character  calculated  to  debauch  the  public  morality. 

Public  Clearing  House  v,  Coyne,  (1904)   194  U.  S.  507. 


gewspaper  Containing  Advortisemont  of  Lottery.  —  A  statute  under  which  an  indict- 
ment is  framed,  charging  the  offense  of  mailing  a  newspaper  containing  an 
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advertisement  of  a  state  lottery,  is  within  the  constitutional  power  of  Congress 
under  this  provision. 

In  re  Rapier,  (1892)  143  U.  S.  132. 

8.  Inspection  of  Sealed  Packages  as  Violating  Fourth  Amendment  —  No  law  of 

Congress  can  place  in  the  hands  of  officials  connected  with  the  postal  service 
any  authority  to  invade  the  secrecy  of  letters  and  such  sealed  packages  in  the 
mail;  and  all  regulations  adopted  as  to  mail  matter  of  this  kind  must  be 
in  subordination  to  the  great  principle  embodied  in  the  Fourth  Amendment  of 
the  Constitution. 


Ex  p.  Jackaon,  (1877)  96  U.  S.  733, 
wherein  the  court  said :  "  The  power  po&- 
sesaed  by  Congress  embraces  the  regulation 
of  the  entire  postal  system  of  the  country. 
The  right  to  designate  what  shaU  be  carried 
necessarily  involves  the  right  to  determine 
what  shall  be  excluded.  The  difficulty  at- 
tending the  subject  arises,  not  from  the  want 
of  power  in  Congress  to  prescribe  regula- 
tions as  to  what  shall  constitute  mail  matter, 
but  from  the  necessity  of  enforcing  them 
consistently  with  rights  reserved  to  the  peo- 
ple, of  far  greater  importance  than  the 
transportation  of  the  mail.  In 
forcement,  a  distinction  is  to 
between  different  kinds  of  mail 
between  what  is  intended  to  be 
from  inspection,  such  as  letters,  and  sealed 
packages  subject  to  letter  postage;  and  what 
18  open  to  inspection,  such  as  newspapers, 
magazines,  pamphlets,  and  other  printed 
matter,  purposely  left  in  a  condition  to  be 
examined.  Letters  and  sealed  packages  of 
this  kind  in  the  mail  are  as  fully  guarded 
from  examination  and  inspection,  except  as 
to  their  outward  form  and  weight,  as  if  they 
were  retained  by  the  parties  forwarding  them 


their  en- 
be  made 
matter  — 
kept    free 


in  their  own  domiciles.  The  ooiuititntioiial 
guaranty  of  the  right  of  the  people  to  be 
secure  in  their  papers  against  unreasonable 
searches  and  seizures  extends  to  their  papers, 
thus  closed  against  inspection,  wherever  they 
may  be,"  denying  a  petition  for  a  writ  of 
habeas  corpus;  see  Matter  of  Jackson,  (1877) 
14  Blatcbf.  (U.  S.)  245,  13  Fed.  Gas.  No. 
7,124.  See  also  Hoover  v,  McChesney,  (1897) 
81  Fed.  Rep.  478,  in  which  case  the  court  said : 
"While  the  Supreme  Court  has  thus  indi- 
cated the  general  power  of  Congress  to  deter- 
mine what  mail  matter  shall  bs  excluded,  it 
has  not  as  yet,  we  think,  decided  that  Con- 
gress has  the  power  to  delegate  to  an  execu- 
tive officer  the  power  to  determine  the  person 
or  persons  who  shall  be  excluded  from  the 
right  of  sendinff  and  receiving  mail  by  the 
postal  service.  If  we  understand  the  trend  of 
the  decisions,  it  has  not  yet  decided  that  either 
Congress  or  an  executive  officer  has  the  right, 
under  this  power,  to  exclude  any  particular 
person  or  any  class  of  persons,  citizens  of  tlis 
United  States,  from  the  benefits  arising  from 
the  use  of  the  postal  service  of  the  United 
States."  But  see  Blackham  v,  Gresham, 
(1883)  16  Fed.  Rep.  600. 


4.  ExcHision  of  Printed  Matter  as  Interfering  with  Freedom  of  the  Press.  — 

The  power  vested  in  Congress  to  establish  post  offices  and  post  roads  embraces 
the  regulation  of  the  entire  postal  system  of  the  country,  and  under  it  Congress 
may  designate  what  may  be  carried  in  the  mail  and  what  excluded. 

In  re  Rapier,   (1892)    143  U.  S.  133. 

Begulations  Cannot  Ba  Enforced  Against  the  Transportation  of  Printod  llattor  in  the  mail 
which  is  open  to  examination,  so  as  to  interfere  in  any  manner  with  the 
freedom  of  the  press.  Liberty  of  circulating  is  as  essential  to  that  freedom  as 
liberty  of  publishing;  indeed,  without  the  circulation,  the  publication  would 
be  of  little  value.  If,  therefore,  printed  matter  be  excluded  from  the  mails, 
its  transportation  as  merchandise  in  any  other  Way  cannot  be  forbidden  by 
Congress. 

Ex  p.  Jackson,  (1877)  96  U.  S.  733,  denying  a  petition  for  a  writ  of  habeas  corpus;  see 
Matter  of  Jackson,  (1877)  14  Blatchf.  (U.  S.)  246,  13  Fed.  Cas.  No.  7,124. 

6.  Diftinotion  Between  Ordinary  Hail  and  Money  Orden  and  Bogiiterod  IbiL  — 

Neither  the  registered-letter  department  nor  the  postal  money-order  department 

is  essential  to  the  ordinary  use  of  the  mails,  and  Congress  has  reposed  in  the 
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postmaster-general  an  unlimited  discretion  as  to  when  and  where  he  would 
extend  the  facilities  afforded  by  those  departments.  Congress  may  confer  on 
him  authority  to  prevent  the  use  of  those  facilities  by  any  person  engaged  in 
using  them  for  the  propagation  of  a  business  deemed  vicious,  and  not  entitled 
to  special  facilities  in  the  extension  and  conduct  of  such  schemes. 

Enterprise  Say.  Assoc,  v,  Zumstein,  (CCA.  1806)  67  Fed.  Rep.  1,005.  See  also 
Hoover  t*.  McChesney,  (1807)  81  Fed.  Rep.  478. 

IX.  PowsB  TO  Pbsyeht  Obstbuotiov  of  THi  Kail.  —  The  relations  of  the 
general  government  to  the  transportation  of  the  mails  is  such  as  to  authorize 
a  direct  interference  to  prevent  a  forcible  obstruction^  and  while  it  may  be 
competent  for  the  government  through  the  executive  branch,  and  in  the  use 
of  the  entire  executive  power  of  the  nation,  forcibly  to  remove  all  such  obstruc- 
tions, it  is  equally  within  its  competency  to  appeal  to  the  civil  courts  for  an 
inquiry  and  determination  as  to  the  existence  and  character  of  any  alleged 
obstructions,  and  if  such  are  found  to  exist,  or  threaten  to  occur,  to  invoke 
the  powers  of  those  courts  to  remove  or  restrain  such  obstructions. 

In  re  Debs,  (1895)  158  U.  S.  699,  denying  petition  for  a  writ  of  habeas  corpus  on 
revieunng  U.  S.  v.  Debs,  (1894)  64  Fed.  Rep.  724. 

X.  Offbhsb  of  BBBAXIV0  DTTO  P08T  Offigb. —  The  object  of  section  5478, 
R.  S.,  providing  that  "  any  person  who  shall  forcibly  break  into  or  attempt  to 
break  into  any  post  office,  or  any  building  used  in  whole  or  in  part  as  a  post 
office,  with  intent  to  commit  therein  larceny  or  other  depredation,  shall  be 
punishable  by  a  fine  of  not  more  than  one  thousand  dollars,  and  by  imprison- 
ment at  hard  labor  for  not  more  than  five  years,"  is  to  protect  the  postal  service 
of  the  United  States,  and  to  secure  the  buildings  used  for  such  purpose  from 
felonious  entry  with  the  criminal  intent  defined  in.  the  statute.  It  is  this 
feature  of  the  crime  which  gives  the  federal  government  the  right  to  punish 
such  offenses  under  the  powers  granted  by  the  Constitution. 

Considine  v.  U.  S.,  (C.  C.  A.  1901)  112  Fed.  Rep.  344.  See  also  U.  S.  v,  Saunders, 
(1896)  77  Fed.  Rep.  170;  U.  S.  v.  Campbell,    (1883)  16  Fed.  Rep.  233. 

XI  TAXPSBiHe  WITH  Mail  Bsfobe  Mavual  Dbliyebt.  —  It  is  within  the 
power  of  Congress  to  make  it  a  criminal  offense  for  any  one  to  open  a  letter 
after  it  has  passed  from  the  actual  control  of  the  post  office  officials  and  agents^ 
and  before  manual  delivery  to  the  person  to  whom  it  was  directed. 

U.  &  V.  McCready,  (1882)  11  Fed.  Rep.  226. 
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*^  The  Congress  shall  have  power  *  *  *  to  promote  the  progress  of  science  and 
nsefol  arts,  by  secnring  for  limited  times  to  anthers  and  inventors  the 
ezdnsive  right  to  their  respective  writings  and  discoveries." 

I.  Copyright  and  Patent  Right  as  Dependent  on  Statute,  6i8. 
II.  Distinction  Between  Copyright  and  Letters-Patent,  619. 
III.  Right  of  Government  to  Use  a  Patent,  620. 

IV.    EXCLUSIVENESS  OF  POWER  IN  CONGRESS,  620. 

V.  Power  to.  Define  Dedication,  620. 

VI.  Power  to  Enact  Special  Statutes,  620. 

VII.  Power  to  Give   Inventor   Authority   to    Recall   Granted 
Rights,  62 1 . 

VIII.  Relation  to  Power  over  Foreign  Commerce,  621. 

IX.  Appeals  from  Commissioner  of  Patents,  621. 

X.  "  To  Promote  the  Progress  of  Science  and  Useful  Arts,"  622, 

XL  "  For  Limited  Times,"  623. 

I.  In  Genera!^  62^. 

a.  Power  to  Provide  for  Exiensiotiy  623. 

3.  Power  to  Preserve  Extended  Rights  to  Assigme^  623. 

XI I.  "  To  Authors  and  Inventors,"  624. 

XIII.  State  Taxation  and  Regulation,  624, 

1.  Taxation  of  Patents  and  Copyrights^  624. 

a.  Of  the  Incorporeal  Rights,  624. 

b.  Of  the  Patented  Articles,  62^, 

c.  License  Tax  on  Sale  of  Patent  Rights,  625. 

2.  Prescribing  Form  of  Note  for  Purchase  of  Patent  Rights  626. 

3.  Imposing  Conditions  on  Sale  of  Patent  Rights^  628. 

4.  Prohibiting  Sale  of  Patented  Articles,  629. 

5.  Control  of  Dangerous  Articles,  629. 

6.  Copyright  of  State  Laws  and  judicial  Decisions,  630. 

7.  Regulating  Use  and  Rental  of  Telephone  Instruments,  630. 

8.  Interference  with  Transactions  of  Foreign  Corporations,  631. 

9.  Administering  Patent  Medicines  by  One  Not  Qualified  to  Practice,  631. 

XIV.  Trademarks,  631. 

I.  OoPYBiOHT  Avn  Patevt  Eioht  AS  DsPBiTDEVT  ov  Statutb.  —  No  author- 
ity exists  for  obtaining  a  copyright,  beyond  the  extent  to  which  Congress  has 
authorized  it  A  copyright  cannot  be  sustained  as  a  right  existing  at  common 
law ;  but,  as  it  exists  in  the  United  States^  it  depends  wholly  on  the  legislation 
of  Congress. 

Banks  v.  Manchester,    (1888)    128   U.   S.  "  It  is  to  be  observed  that  no  constitutional 

262.    See  also  Stevens  v.  Gladding,    (1854)  or  statutory  provision  of  the  United  States 

17  How.    (U.  S.)    451;   Boucicault  v.  Hart,  was,  or  ever  has  been,  necessary  to  the  right 

(1876)    13  Blatchf.   (U.  S.)  47,  3  Fed.  Cas.  of  any  person  to  make  an  invention,  discov- 

No.  1,692.     See  the  titles  Copyright,  2  Fed.  ery,  or  machine,  or  to  use  it  when  made,  or 

Stat.   Annot.   265;   Patents,   5   Fed.    Stat.  to  sell  it  to  some  one  else.     Such  right  has 

Annot.  409.  always  existed,  and  would  exist  now  if  all 
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patent  laws  were  repealed.  It  is  a  right 
which  may  be  called  a  natural  right,  and 
which,  so  far  as  it  may  be  regulated  by  law, 
belongs  to  ordinary  municipal  legislation; 
and  it  is  unaffected  by  anything  in  the  Con- 
stitution or  patent  laws  of  the  United  States. 
The  sole  object  and  purpose  of  the  laws 
which  constitute  the  patent  and  copyright 
system    is   to   give   to   the  author   and   the 


inventor  a  monopoly  of  what  he  has  written 
or  discovered,  that  no  one  else  shall  make  or 
use  or  sell  his  writings  or  his  invention 
without  his  permission;  and  what  is  granted 
to  him  is  the  exclusive  right,  not  the  abstract 
right,  but  the  right  in  him  to  the  exclusion 
of  everybody  else."  In  re  Brosnahan, 
(1883)  18  Fed.  Rep.  64. 


Copyright  Was  Formerly  Goniidorod  to  Bo  Founded  in  Common  taw,  but  it  can  now  only 
be  viewed  as  part  of  our  statute  law. 

CUyton  17.  Stone,  (1829)  2  Paine  (U.  S.)  382,  6  Fed.  Gas.  No.  2,872. 

It  Booms  Vow  to  Bo  Comidorod  the  flottlod  taw  of  This  Country  and  England  that  the 

right  of  an  author  to  a  monopoly  of  his  publications  is  measured  and  determined 
by  the  Copyright  Act ;  in  other  words,  that  while  a  right  did  exist  by  common 
law,  it  has  been  superseded  by  statute. 

Holmes  v.  Hurst,  (1899)  174  U.  S.  86. 

Tlio  Word  "  Soonro  **  is  used  in  the  Constitution  in  reference  to  a  future  right 
and  not  in  the  sense  of  protecting  a  right  already  in  existence. 


Wheaton  17.  Peters,  (1834)  8  Pet.  (U.  S.) 
660,  wherein  the  court  said:  "There  is  no 
mode  by  which  the  meaning  affixed  to  any 
word  or  sentence,  by  a  deliberative  body, 
can  be  so  well  ascertained  as  by  comparing 
it  with  the  words  and  sentences  with  which 
it  stands  connected.  By  this  rule  the  word 
'  secure,'  as  used  in  the  Constitution,  could 


not  mean  the  protection  of  an  acknowledged 
legal  right.  It  refers  to  inventors  as  well 
as  authors,  and  it  has  never  been  pretended 
by  any  one,  either  in  this  country  or  in 
England,  that  an  inventor  has  a  perpetual 
right,  at  common  law^  to  sell  the  thing 
invented." 


n.  DiBTivoTiov  Bbtwsev  CoPTBieHT  AVD  LsTTEBS-PATXVT.  —  The  descrip- 
tion of  an  art  in  a  book,  though  entitled  to  the  benefit  of  copyright,  lays  no 
foundation  for  an  exclusive  claim  to  the  art  itself.  The  object  of  the  one  is 
explanation;  the  object  of  the  other  is  use.  The  former  may  be  secured  by 
copyright  The  latter  can  only  be  secured,  if  it  can  be  secured  at  all,  by 
lettersrpatent. 

ing  or  dyeing;  or  on  the  mode  of  drawing 
lines  to  produce  the  effect  of  perspective  — 
would  be  the  subject  of  copyright;  but  no 
one  would  contend  that  the  copyright  of  the 
treatise  would  give  the  exclusive  right  to  the 
art  or  manufacture  described  therein.  The 
copyright  of  the  book,  if  not  pirated  from 
other  works,  would  be  valid  without  regard 
to  the  novelty,  or  want  of  novelty,  of  its 
subject-matter.  The  novelty  of  the  art  or 
thing  described  or  explained  has  nothing  to 
do  with  the  validity  of  the  copyright.  To 
give  to  the  author  of  the  book  an  exclusive 
property  in  the  art  described  therein,  when 
no  examination  of  its  novelty  has  ever  been 
officially  made,  would  be  a  surprise  and  a 
fraud  upon  the  public.  That  is  the  province 
of  letters-patent,  not  of  copyright.  The 
claim  to  an  invention  or  discovery  of  an  art 
or  manufacture  must  be  subjected  to  the 
examination  of  the  patent  office  before  an 
exclusive  right  therein  can  be  obtained;  and 
it  can  only  be  secured  by  a  patent  from  the 
government." 


Baker  v.  Selden,  (1879)  101  U.  S.  105, 
in  which  case  the  court  said:  "There  is  no 
doubt  that  a  work  on  the  subject  of  book- 
keeping, though  only  explanatory  of  well- 
known  systems,  may  be  the  subject  of  a 
copyright;  but,  then,  it  is  claimed  only  as 
a  book.  Such  a  book  may  be  explanatory 
either  of  old  systems  or  of  an  entirely  new 
system;  and  considered  as  a  book,  as  the 
work  of  an  author,  conveying  information  on 
the  subject  of  bookkeeping,  and  containing 
detailed  explanations  of  the  art,  it  may  be  a 
very  valuable  acquisition  to  the  practical 
knowledge  of*  the  community.  But  there  is  a 
clear  distinction  between  the  book,  as  such, 
and  the  art  which  it  is  intended  to  illustrate. 
The  mere  statement  of  the  proposition  is 
so  evident,  that  it  requires  hardly  any  argu- 
ment to  support  it.  The  same  distinction 
may  be  predicated  of  every  other  art  as  well 
aa  that  of  bookkeeping.  A  treatise  on  the 
composition  and  use  of  medicines,  be  they  old 
or  new;  on  the  construction  and  use  of 
ploughs,  or  watches,  or  churns;  or  on  the 
mixture  and  application  of  colors  for  paint- 
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m.  BlOHT  OF  QoTERVMEKT  TO  UsB  A  PATENT.  —  Letters-patent  for  a  new 
invention  or  discovery  in  the  arts  confer  upon  the  patentee  an  exclusive  prop- 
erty in  the  patented  invention,  which  cannot  be  appropriated  or  used  by  the 
government  itself,  without  just  compensation,  any  more  than  it  can  appropriate 
or  use  without  compensation  land  which*  has  been  patented  to  a  private 
purchaser. 


James  v,  Campbell,  (1881)  104  U.  S.  358. 
See  also  U.  S.  v.  Palmer,  (1888)  128  U.  S. 
271;  HoUister  v.  Benedict,  etc.,  Mfg.  Co., 
(1885)  113  U.  S.  67;  Cammeyer  t?.  Newton, 
(1876)  94  U.  S.  234;  U.  S.  r.  Burns,  (1870) 
12  Wall.  (U.  S.)  252;  and  also  Head  v.  Por- 
ter, (1891)  48  Fed.  Rep.  481,  as  to  a  suit 
against  a  government  officer  for  infringement. 

The  rights  obtained  under  a  patent  are 
exclusive  of  the  use  of  the  article  by  the  gov- 
ernment as  well  as  by  others,  and  the  govern- 
ment cannot  make  use^of  a  patented  invention 
without  the  license  of  the  inventor  or  making 
him  compensation  therefor.  McKeever's  Case, 
(1878)  14  Ct.  CI.  396,  the  court  saying:  "  It 
is  a  noticeable  fact,  which,  however,  seems  to 
have  received  very  little  attention,  that 
neither    the    word    *  patent '    nor    the  "word 

*  grant '  is  used  in  the  Constitution.  The 
words  which  it  does  employ,  moreover,  are 
unmistakably  clear  in  the  intent  of  its  recog- 
nition. The  language  of  the  English  law  is, 
in  substance,  that  the  Crown  may  grant  or 
confer  upon  the  inventor  a  patent,  subject  to 
the  conditions  and  limitations  which  attach 
by  implication  to  grants  from  the  Crown, 
llie  language  of  the  Constitution,  on  the  con- 
trary, confers   upon  Congress  the  power  of 

*  securing  *  ♦  ♦  to  inventors  the  exclu- 
sive right  to  their  discoveries.'  Congress  are 
not  empowered  to  grant  to  inventors  a  favor, 


but  to  secure  to  them  a  right.  And  the  term 
'  to  secure  a  right '  by  no  possible  implication 
carries  with  it  the  opposite  power  of  destroy- 
ing the  right  in  whole  or  in  part  by  appro- 
priating it  to  the  purposes  of  government 
without  complying  with  that  other  condition 
of  the  Constitution,  the  making  of  '  just  com- 
pensation.' Neither  does  the  term  '  the  exclu- 
sive right '  admit  of  the  implication  that  with 
regard  to  such  patented  articles  as  the  gov- 
ernment may  need  the  right  shall  not  be 
exclusive.  The  transfer  of  the  power  from 
the  executive  to  the  legislature ;  tne  abandon- 
ment of  the  terms  'grant'  and  'patent;' 
the  substitution  of  the  words  '  secure,' '  right,' 
and  '  exclusive ; '  the  absence  of  an  express 
reservation  which  at  common  law  attaches  to 
favors  of  the  Crown  or  is  inferable  from 
the  terms  'j^ant'  and  'patent,'  are  facts 
which  combine  to  demonstrate  that  the 
framers  of  the  Constitution  designed  to  place 
the  work  of  the  inventor  among  legal  rights, 
which,  when  properly  '  secured '  in  a  manner 
to  be  provided  by  law,  should  become  prop- 
erty in  the  eye  of  the  law  and  be  respected 
as  such  by  the  government  as  by  the  citizen.** 

The  United  States  have  no  more  right  than 
any  private  person  to  use  a  patented  inven- 
tion without  license  of  the  patentee  or  mak- 
ing compensation  to  him.  Belknap  v.  Schild, 
(1896)  161  U.  S.  16. 


IV.  ExoLnBiTEVEBB  OF  PowEB  iv  CovGBEBS. —  No  State  Can  limit,  control,  ot 
exercise  the  power  given  by  this  clause. 

Woollen  V,  Banker,  (1877)  2  Flipp.  (U.  S.)  33,  30  Fed.  Gas.  No.  18,030. 

V.  PoWEB  TO  Defive  Dedigatioe.  —  Congress  has  authority  to  l^slate  on 
the  subject  of  literary  property,  and  to  prescribe  the  terms  upon  which  copy- 
rights shall  be  granted,  and  it  can  declare  what  sort  of  publications  of  a 
literary  or  dramatic  work  shall  constitute  a  dedication, to  the  public. 

Crowe  V.  Aiken,  (1870)  2  Biss.  (U.  S.)  208,  6  Fed.  Cas.  No.  3,441.     See  also  BoucicauU 
V.  Hart,  (1875)   13  Biatchf.  (U.  S.)  47,  3  Fed.  Cas.  No.  1,692. 

VI.  PowEB  TO  Eeact  Special  Statutes.  —  It  is  in  the  constitutional  power 
of  Congress  to  make  special  grants  to  inventors  or  to  authorize  them  to  be  issued 
in  the  modes  provided. 

Bloomer  t?.  Stolley,  (1860)  5  McLean  (U.  S.)  158,  3  Fed.  Cas.  No.  1,650. 

An  Act  of  Confess  Operating  Betrospeetively  to  give  a  patent  on  an  invention  wbidi^ 
though  made  by  the  patentee,  was  not  to  be  used  and  enjoyed  by  the  com- 
munity at  the  time  of  the  passage  of  the  Act,  is  not  invalid.     TTie  power  is 
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general^  to  grant  to  inventors ;  and  it  rests  in  the  sound  discretion  of  Congress 
to  say  when  and  for  what  length  of  time  and  under  what  circumstanoes  the 
patent  for  an  invention  shall  be  granted.  There  is  no  restriction  which  limits 
the  power  of  Congress  to  enact  where  the  invention  has  not  been  known  or 
used  by  the  public.  All  that  is  required  is  that  the  patentee  shall  be  the 
inventor. 

Blanchard  v.  Sprague,  (1830)  3  Sumn.  (U.  S.)  635,  3  Fed.  Gas.  No.  1,518.  See  alao 
ETans  V,  Eaton,  (1818)  3  V^eat.  (U.  S.)  454. 

8p«eial  Aeti  for  the  Belief  of  Partienlar  InTontori  may  be  passed  by  Congress.  The 
right  which  the  public  has  acquired  to  use  the  thing  invented,  by  reason  of  the 
applicant  for  a  patent  failing  to  do  something  prescribed  by  Congress,  and 
the  necessity  for  which  Congress  might,  by  previous  legislation,  have  dispensed 
with,  is  not  a  vested  right. 

Fire-Extinguisher  Case,  (1884)  21  Fed.  Bep.  43. 
YU  POWSB  TO  OlYB  IVYEVTOB  AUTHOBITT  TO  BECALL  GBAVTED  BIGHT&  — 

From  this  grant  of  power  it  does  not  follow  that  Congress  may,  from  time  to- 
time,  as  often  as  it  thinks  proper,  authorize  an  inventor  to  recall  rights  which 
he  had  granted  to  others;  or  reinvest  in  him  rights  of  property  which  he  had 
before  conveyed  for  a  valuable  and  fair  consideration. 

Bloomer  t?.  McQuewan,  (1852)   14  How.  (U.  S.)  549. 

Ym.  Belatiov  to  Poweb  oveb  FoBEiev  CoMXEBCS.  —  The  power  granted 
to  Congress  by  this  clause  "  is  domestic  in  its  character,  and  necessarily  confined 
within  the  limits  of  the  United  States.  It  confers  no  power  on  Congress  to 
regulate  commerce,  or  the  vehicles  of  commerce  which  belong  to  a  foreign 
nation  and  occasionally  visit  our  ports  in  their  commercial  pursuits.  That 
power  and  the  treaty-making  power  of  the  general  government  are  separate  and 
distinct  powers  from  the  one  of  which  we  are  now  speaking,  and  are  granted 
by  separate  and  diflFerent  clauses,  and  are  in  no  degree  connected  with  it.  And 
when  Congress  are  legislating  to  protect  authors  and  inventors,  their  attention 
is  necessarily  attracted  to  the  authority  under  which  they  are  acting,  and  it 
ought  not  lightly  to  be  presumed  that  they  intended  to  go  beyond  it,  and 
exercise  another  and  distinct  power,  conferred  on  them  for  a  different  purpose." 

Brown  v.  Duchesne,   (1856)    19  How.    (U.  enter.     Yet     it    may    perhaps    be    doubted 

S.)    195,   wherein   the   court   further   said:  whether  Congress  could  by  law  confer  on  an 

"  Congress    may    unquestionably,    under    its  individual,   or   individuals,   a    right    which 

power   to   regulate   commerce,   prohibit   any  would  in  any  degree  impair  the  constitutional 

foreign  ship  from  entering  our  ports,  which,  powers   of   the   legislative   or   executive    de- 

in   its  construction  or  equipment,  uses  any  partments  of  the  government,  or  which  might 

improvement   patented    in   this   country,   or  put  it  in  their  power  to  embarrass  our  com- 

may   prescribe   the    terms    and    regulations  merce  and  intercourse  with  foreign  nations, 

upon  which  such  vessel  shall  be  allowed  to  or  endanger  our  amicable  relations.'' 

DL  Appeals  TBOM  Coicmibbioveb  of  Patevtb.  —  An  Act  of  Congress  con- 
ferring the  right  of  appeal  to  the  Court  of  Appeals  of  the  District  of  Columbia 
from  the  decisions  of  the  commissioner  of  patents  is  not  unconstitutional  as 
conferring  executive  power  upon  a  judicial  body. 

U.  S.  t?.  Duell,  (1899)   172  U.  S.  676,  affirming  U.  S.  v.  Seymour,  (1897)   10  App.  Cas. 
(D.  C.)   294. 
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X.  ''  To  Pbomotx  the  Pboobebs  of  8GIX9GX  AVD  UsBFUL  ABT&"  —  This  power 

is  given^  not  generally^  but  only  as  a  means  to  this  particular  end,  ^'to 
promote  the  progress  of  science  and  useful  arts ; "  hence  it  expressly  appears 
that  Congress  is  not  empowered  by  the  Constitution  to  pass  laws  for  the  pro- 
tection or  benefit  of  authors  and  inventors  except  as  a  means  to  ''  promote 
science  and  useful  arts.'' 

MartinetU  v.  Maguire,  (1867)  Deady  (U.  S.)  216,  16  Fed.  Cas.  No.  9,173. 

The  Writlagi  of  Anthort  are  what  Congress  is  authorized  to  secure  to  them. 

Gilmore  v.  Anderson,  (1889)  38  Fed.  Rep.  847. 

As  to  wliat  may  be  copyrighted,  see  title  Ck)FTBiGHT,  2  Fed.  Stat.  Ankot.  256  et  tog. 

Bflfvlt  of  IntoUootnal  Labor.  —  This  provision  evidently  has  reference  only  to 
such  writings  and  discoveries  as  are  the  result  of  intellectual  labor. 

Higgins  V,  Keuffel,  (1891)  140  U.  S.  431,  affirming  (1887)  30  Fed.  Rep.  627. 

iCut  Be  an  InvoBtloii.  —  The  beneficiary  must  be  an  inventor  and  must  have 
made  a  discovery.  It  is  not  enough  that  a  thing  shall  be  new^  in  the  sense 
that  in  the  shape  or  form  in  which  it  is  produced  it  shall  not  have  been  before 
known^  and  that  it  shall  be  useful;  but  it  must^  under  the  Constitution  and 
the  statute,  amount  to  an  invention  or  discovery. 

Vulcanized  Fiber  Co.  v,  Taylor,  (1891)  49  Fed.  Rep.  745. 
As  to  wbat  may  be  patented,  see  title  Patents,  5  Fed  Stat.  Annot.  409. 

The  Oonititiition  Does  Vot  Limit  the  Uiofta  to  that  which  satisfies  immediate  bodily 
needS;  and  painting  and  engraving  not  intended  for  a  mechanical  end  are 
among  the  useful  arts,  the  progress  of  which  Congress  is  empowered  by  the 
Constitution  to  promote. 

Bleistein  v.  Donaldson  Lithographing  Co.,  (1903)  188  U.  S.  249. 

Uboral  OoBitmotioii  of  Patonto.  —  Specifications  are  to  be  construed  liberally,  in 
accordance  with  the  design  of  the  Constitutidb  and  the  patent  laws  of  the 
United  States,  to  promote  the  progress  of  the  useful  arts,  and  allow  inventors 
to  retain  to  their  own  use,  not  anything  whidi  is  a  matter  of  common  right, 
but  what  they  themselves  have  created. 


Winans  v.  Denmead,  (1853)  15  How.  (U. 
8.)  341. 

In  dealing  with  the  question  of  invention 
the  courts  should  take  a  broad  and  liberal 
view,  and  one  in  harmony  with  the  intent  and 
purpose  of  the  law.  McMichael,  etc.,  Mfg. 
Co.  V.  Stafford,  (1900)  105  Fed.  Rep.  380. 

From  the  language  and  intent  of  the  power 
given  to  Congress  by  this  clause,  "  to  promote 
science  and  useful  arts,"  patents  are  clearly 
entitled  to  a  liberal  construction.  Formerly 
in  England,  courts  of  law  were  disposed  to 
indulge  in  a  very  close  and  strict  construction 
of  the  specification  accompanying  patents, 
and  expressing  the  nature  and  extent  of  the 
invention.  This  construction  seems  to  have 
been  adopted  upon  the  notion  that  patent 
rights  were  in  the  nature  of  monopolies,  and 


therefore  were  to  be  narrowly  watched,  and 
construed  with  a  rigid  adherence  to  their 
terms,  as  being  in  derogation  of  the  general 
rights  of  the  community.  At  present  a  far 
more  liberal  and  expanded  view  of  the  subject 
is  taken.  Patents  for  inventions  are  now 
treated  as  a  just  reward  to  ingenious  men, 
and  as  highly  beneficial  to  the  public,  not 
only  by  holding  out  suitable  encouragements 
to  genius  and  talents  and  enterprise,  but  as 
ultimately  securing  to  the  whole  community 
great  advantages  from  the  free  communica- 
tion of  secrets,  and  processes,  and  machinery, 
which  may  be  most  important  to  all  the  great 
interests  of  society,  to  agriculture,  to  com- 
merce, and  to  manufactures,  as  well  as  to  the 
cause  of  science  and  art.  Blanchard  9. 
Sprague,  (1839)  3  Sumn.  (U.  S.)  536,  3  Fed. 
Cas.  No.  1,518. 
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"  To  promote  the  progress  of  useful  arts  is 
the  interest  and  policy  of  every  enlightened 
government.  It  entered  into  the  views  of 
the  framers  of  our  Constitution,  and  the 
power  '  to  promote  the  progress  of  science 
and  useful  arts,  hy  securing  for  limited  times 
to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries/ 
is  among  those  expressly  given  to  Congress. 
This  subject  was  among  the  first  which  fol- 
lowed the  organization  of  our  government. 
It  was  taken  up  by  the  first  Congress  at  its 
second  session,  and  an  Act  was  passed  author- 
izing a  patent  to  be  issued  to  the  inventor  of 
any  useful  art,  etc.,  on  his  petition, '  granting 
to  such  petitioner,  his  heirs,  administrators, 
or  assigns,  for  any  term  not  exceeding  four- 
teen years,  the  sole  and  exclusive  riffht  and 
liberty  of  making,  using,  and  vending  to 
others  to  be  used,  the  said  invention  or  dis- 
covery.' The  law  further  declares  that  the 
patent  '  shall  be  good  and  available  to  the 
grantee  or  grantees  by  force  of  this  Act,  to 
all  and  every  intent  and  purpose  herein  con- 
tained.' The  emendatory  Act  of  1793  con- 
tains the  same  language,  and  it  cannot  be 
doubted    that    the    settled    purpose    of    the 


United  States  has  ever  been,  and  continues  to 
be,  to  confer  on  the  authors  of  useful  in- 
ventions an  exclusive  right  in  their  inventions 
for  the  time  mentioned  in  their  patent.  It  is 
the  reward  stipulated  for  the  advantages  de- 
rived by  the  public  for  the  exertions  of  the 
individual,  and  is  intended  as  a  stimulus  to 
those  exertions.  The  laws  which  are  passed 
to  give  effect  to  this  purpose  ought,  we 
thii^,  to  be  construed  in  the  spirit  in  which 
they  have  been  made ;  and  to  execute  the  con- 
tract fairly  on  the  part  of  the  United  States, 
where  the  full  benefit  has  been  actually  re- 
ceived ;  if  this  can  be  done  without  transcend- 
ing the  intention  of  the  whole  statute,  or 
countenancing  acts  which  are  fraudulent  or 
may  prove  mischievous.  The  public  yields 
nothing  which  it  has  not  agreed  to  yield;  it 
receives  all  which  it  has  contracted  to  re- 
ceive. The  full  benefit  of  the  discovery,  after 
its  enjoyment  by  the  discoverer  for  fourteen 
years,  is  preserved;  and  for  his  exclusive  en- 
joyment of  it  during  that  time  the  public 
faith  is  pledged."  Per  Marshall,  C.  J.,  in 
Grant  v,  Raymond,  (1832)  6  Pet.  (U.  S.) 
240. 


XI.  "  Fob  LmiTED  Tikes  "  —  1.  In  General.  —  This  clause  contemplates  that 
the  exclusive  right  of  authors  and  inventors  to  their  respective  writings  and 
discoveries  shall  exist  but  for  a  limited  period,  and  that  the  period  shall  be 
subject  to  the  discretion  of  Congress. 

Pennock  v.  Dialogue,  (1829)  2  Pet.  (U.  S.)       time  for  which  patent  rights  shall  be  granted. 
16.  Evans  v,  Robinson,   (1813)   Brim.  Col.  Cas. 

Congress  has  exclusive  right  to  limit  the       ^^'  ^^  ^^  ^  ^^^'  ^*«-  No.  4,671. 


2.  Power  to  Provide  for  Extension.  —  The  grant  of  an  exclusive  privilege  to 
an  invention  for  a  limited  time  does  not  imply  a  binding  and  irrevocable 
contract  with  the  people,  that  at  the  expiration  of  the  period  the  invention  shall 
become  their  property.  The  government  has  a  perfect  right  to  renew  the 
grant  at  the  end  of  the  period  or  to  refuse  to  do  so;  and  in  the  latter  case,  it 
is  a  matter  of  course  that  the  invention  may  be  used  by  any  person  who  chooses 
to  do  so.    In  like  manner  Congress  may  renew  a  patent  right  or  decline  to  do  so. 

r.  Dobson,  (1870)  2  Abb.  (U.  S.)  398,  13 
Fed.  Cas.  No.  7,510,  in  which  case  the  court 
said,  referring  to  the  power  given  to  Congress 
by  this  clause :  *'  This  is  a  large  power.  It  is 
not  said  when  those  limited  times  shall  com- 
mence, How  long  they  shall  continue,  or  when 
they  shall  end.  All  that  is  left  to  the  discre- 
tion of  Congress.  I  see  no  reason  why,  under 
this  commission.  Congress  may  not  secure  to 
an  inventor  an  exclusive  right  to  his  inven- 
tion for  a  limited  period,  beginning  at  any 
time  after  the  invention  was  made,  and  after 
it  became  publicly  known.'' 


Evans  v.  Eaton,  (1816)  Pet.  (C.  C.)  322,  8 
Fed.  Cas.  No.  4,559,  reversied  on  other 
grounds  in  (1818)  3  Wheat.  (U.  S.)  454. 
See  also  Evans  v.  Robinson,  (1813)  Brun. 
Col.  Cas.  (U.  S.)  400,  8  Fed.  Cas.  No.  4,571; 
Blanchard  v.  Haynes,  (1848)  6  West  L.  J. 
82,  3  Fed.  Cas.  No.  1,512. 

Extension  of  renewed  patent.  —  Congress 
may  grant  the  extension  of  a  renewed  patent. 
Bloomer  i;.  Stolley,  (1850)  5  McLean  (U.  S.) 
158,  3  Fed.  Cas.  No.  1,659. 

Congress  has  power,  after  a  patent  has 
expired,  to  provide  for  its  extension.    Jordan 


8.  Power  to  PreserYe  Extended  Bights  to  Assignee.  —  Congress  has  power  to 

preserve  the  rights  and  privileges  in  an  extended  term  to  assignees  of  patents, 

as  incidental  to  the  general  power  conferred  by  this  clause. 
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Blanehaxd'B  Gun-Stoek  Turaing  Faotoiy  v. 
Warner,  (1846)  1  Blatehf.  (U.  8.)  258,  3  Fed. 
Cas.  No.  1,521,  the  court  saying:  ''  The  aa- 
Bignees  of  the  original  patentee  are  frequently 
most  instrumental  in  putting  the  invention 
into  general  use,  and  bringing  it  successfully 
before  the  public,  by  the  expenditure  of  their 
time  and  money.  More  than  half,  probably, 
of  the  useful  patented  inventions  have  been 
thus  brought  into  general  public  use,  the  suc- 
cessful results  operating, ,  directly  or  indi- 
rectly, for  the  benefit  and  interest  of  the 
patentees.  Considerations  of  this  kind  may 
well  be  taken  into  account  by  Confess,  and 
weight  be  given  to  them  in  granting  exten- 
sions. Congress  save  the  respective  interests 
of  the  patentee  and  his  assignees,  by  qualify- 
ing the  new  grant,  believing  that  in  truth 


the  assignees  have  expended  time  and  money 
to  a  much  greater  extent  than  they  have 
received  remuneration;  and  although  this 
would  not  authorize  them  to  renew  the  grant 
to  assignees,  as  no  such  power  exists  in  the 
Constitution,  still,  in  exercising  the  power  in 
favor  of  the  inventor,  it  would  perhaps  be 
going  too  far  to  say  that  they  have  no  right 
to  regard  incidentally  the  interests  of  the 
meritorious  assignee.  Without  the  power  of 
thus  qualifying  their  grant,  Congress  would 
be  under  the  necessity,  oftentimes,  of  denying 
altogether  any  extension.  A  just  view  of 
the  rights  of  all  parties  may  require  that  as- 
signees should  be  protected  in  their  interests, 
if  the  patent  be  renewed."  See  Blanchard  «. 
Whitney,  (1855)  3  Blatshf.  (U.  S.)  307,  3 
Fed.  Cas.  No.  1,519. 


Xn.  "  To  AuTHOBB  Am)  I]rvsvTOB&"  —  It  is  only  to  "  authors  and  inventors," 
or  to  persons  representing  the  author  or  inventor,  that  Congress  is  authorized 
by  the  Constitution  to  grant  a  copyright  The  right  of  any  other  person  than 
the  author  or  inventor  must  therefore  be  purely  a  secondary  and  derivative  one, 
and  in  enforcing  any  alleged  copyright  such  a  person  must  show  an  exclusive 
right  lawfully  derived  from  the  author  or  inventor. 

Yuengling  v.  Schile,   (1882)    12  Fed.  Rep.       sons,  see  Schreiber  v,  Thornton,    (1883)    17 
97.  Fed.  Rep.  603,  reversed  on  the  construction 

n*.-*.    «*    «^»,«^«i.^    4...    H^^^^^^^^^n  of  the  penal  statute,  Thornton  t?.  Schreiber, 

Grant    of    copyright    to    -proprietor.'*—  ^^gggj  *^24  U.  S.  612.    See  also  title  Copt. 

Whether  an  Act  of  Congress  can   secure  a  ^^       'g  p      g         ^^^  256  et  seq. 

copyright  to  a  firm  composed  of  several  per-  '  ^ 

Power  to  Dotermino  Who  Was  Author  or  InTontor.  —  Without  inquiring  whether  Con- 
gress, in  the  exercise  of  its  power  to  secure  "  for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  respective  writings  and  discoveries,"  may 
decide  the  fact  that  an  individual  is  an  author  or  inventor,  the  court  can  never 
presume  Congress  to  have  decided  that  question  in  a  general  Act,  the  words 
of  which  do  not  render  such  a  construction  unavoidable. 

Evans  v.  Eaton,  (1818)  3  Wheat.  (U.  S.)  513. 


XTTT.  State  Tazatiov  avb  Beoulatiov  —  1.  Taxation  of  Patents  and 
Copyrights  —  a.  Of  the  Inoorpobbal  Bights.  —  The  Patent  Bight  itself,  i.  e.  the 
right  to  exclude  all  others  from  the  manufacture,  use,  or  sale  of  the  invention  or 
discovery,  which  is  a  grant  by  the  United  States,  cannot  be  taxed  by  a  state. 
If  the  authority  to  tax  such  a  right  of  exclusion  exists  at  all,  the  limitation  upon 
its  exercise  must  depend  alone  upon  the  constitutions  and  laws  of  the  several 
states,  and  such  an  authority  is  utterly  inconsistent  with  the  grant  of  the  patent 
right  which  is  by  the  Constitution  of  the  United  States  given  exclusively  to 
Congress. 

In  re  Sheffield,  (1894)  64  Fed.  Rep.  836. 

Patent  rights  are  not  taxable  by  the  states. 

—  There  is  a  diatinction  between  the  right  to 
property  in  the  physical  substance  that  is  the 
fruit  of  discovery,  and  the  right  of  discovery 
itself.  People  v.  Assessors,  (1898)  156  N.  Y. 
418,   quoting  from  M'CulIoch  17.   Maryland, 


(1819)  4  Wheat.  (U.  S.)  432,  wherein  Mar- 
shall, C.  J.,  said:  '*  If  the  states  may  tax 
one  instrument^  employed  by  the  government 
in  the  execution  of  its  powers,  they  may  tax 
any  and  every  other  instrument.  They  may 
tax  the  mail;  they  may  tax  the  mint*;  they 
may  tax  patent  rights;  they  may  tax  the 
papers  of  the  custom  house;  they  may  tax 
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Judicial  prooess;  they  maj  tax  all  the  meana 
employed  by  the  government,  to  an  excess 
which  would  defeat  all  the  ends  of  govern- 
ment." 

A  patent  ia  as  incorpoieal  right  —  a  fran- 
chise, conferred  by  the  sovereign  power  upon 
the  patentee.  It  is  personal  to  him,  and 
until  he  is  divested  of  the  title  thereto,  like 
other  personal  rights,  it  attends  his  person 
and  exists  where  he  is  or  where  he  piits  it 
to  use;  and  the  patents  owned  by  a  corpora- 
tion may  be  included  in  the  capital  of  a  cor- 


poration to  be  estimated  for  taxation.    People 
V,  Campbell,  (1893)  138  N.  Y.  647. 

No  tax  can  be  imposed  by  state  laws  upon 
patent  rights  granted  by  the  United  States, 
and  the  capital  stock  of  a  corporation,  issued 
for  patent  rights  merely,  and  not  for  tangible 
property  or  goods  manufactured  under  such 

gatent  rights,  is  not  taxable  by  the  state, 
om.  V,  Philadelphia  Co.,  (1S93)  157  Pa.  St. 
527.  See  also  Com.  v.  Westinghouse  Electric, 
etc.,  Co.,  (1802)  151  Pa.  St.  265. 


Oopyrlf hti  are  federal  grants  of  privileges  and  cannot  be  included  in  valuation 
for  assessment  purposes. 

People  V.  Roberto,  (1899)   159  N.  Y.  75. 

6.  Of  the  Patented  Aeticlbs.  —  The  grant  of  patent  rights  is  given  by 
the  United  States  subject  to  the  exercise  of  the  police  power  of  the  several  states 
of  the  Union^  and  the  patented  articles  are  subject  to  the  taxing  power  of  the 
several  states,  if  there  be  no  discrimination  in  such  taxation  as  between  other 
property  in  the  state  and  the  patented  article  or  thing. 


In  re  Sheffield,  (1894)  64  Fed.  Rep.  836. 


« 


A  municipal  ordinance,  providing  that  "  no 
person  shall  hawk  or  peddle  any  meat,  goods, 
wares,  or  merchandise  from  door  to  door 
within  the  limito  of  the  city  of  Coldwater 
without  a  license  from  the  mayor,"  as  ap- 
plied to  the  sale  of  patented  articles,  is  not 


an  interference  with  the  power  of  Congress  to 
grant  exclusive  rights  to  patentees  to  make 
and  sell  their  inventions,  and  an  encroach- 
ment upon  the  righto  which  the  patent  as- 
sures to  the  patentees,  but  is  a  police  regula- 
tion, made  under  the  general  police  authority 
of  the  stote.  People  v,  Russell,  (1883)  49 
Mich.  618. 


The  0toek  in  a  CterporatioB,  by  means  of  which  the  corporation  secured  patented 
articles  needed  in  its  business,  is  not  an  investment  in  patent  rights,  but  in 
instrumento  that  enter  into  and  form  part  of  its  plant,  and  is  subject  to  state 
taxation.  The  exclusive  right  secured  to  the  inventor  by  letters  patent  is  an 
incorporeal  right^  clearly  distinguishable  from  the  ownership  of  the  instrument 
or  appliance  manufactured  under  and  by  virtue  of  that  right 


Com.  V.  Central  Dist.,  ete.,  Tel.  Co.,  (1891) 
145  Pa.  St.  121.  See  also  Com.  v,  Edison 
Electric  Light  Co.,  (1891)  145  Pa.  St.  131. 

In  the  assessment  of  the  capitol  stock  of  a 
corporation  for  purposes  of  taixation,  the  cor- 


poration is  not  entitled  to  have  the  assess- 
ment limited  to  the  value  of  the  property 
other  than  the  patents  granted  by  the  United 
Stotes.  Crown  Cork,  ete.,  Co.  v,  Stote, 
(1898)  87  Md.  695. 


c.  LiciorsE  Tax  on  Sale  of  Patent  Rights.  —  A  state  has  no  right  to 
impose  a  license  or  privilege  tax  on  a  sale  of  a  patent  right.  The  right  of  a 
patentee  to  sell  or  assign  his  privilege,  granted  to  him  by  the  United  States  for 
the  period  fixed  in  his  letters  patent,  is  beyond  state  control  or  regulation. 

Stately.  Butler,  (1879)  3  Lea  (Tenn.)  223. 

A  Kentucky  statute  which  requires  the 
patentee  or  his  vendee  or  assignee  to  first  pro- 
cure and  pay  for  a  license. before  he  is  author- 
iased  to  vend  his  patent  right,  or  territory  for 
the  sale,  use,  or  manufacture  of  his  patent 
right,  is  in  conflict  with  the  law  of  Ck)ngres8 
and  void.  Com.  v.  Petty,  (1895)  96  Ky.  463, 
the  court  saying:  "While  the  stetes  have 
jurisdiction  to  legislate  on  the  matter  of  the 
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use  or  sale  of  the  article  which  is  brought 
into  existence  by  virtue  of  the  application  of 
the  patented  process,  it  is  an  invasion  of 
national  authority  for  the  legislature  of  a 
state  to  make  a  law  which  requires  the 
patentee  or  his  vendee  to  first  procure  and 
pay  for  a  license  to  sell  his  right  in  his  dis- 
covery—  his  inteng'ible  right  —  or  the  ter- 
ritory in  which  such  right  is  granted.  In  so 
far  as  the  stetute  attempts  this  it  is  in  con- 
flict with  the  law  of  Congress." 
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Dif eriminating  Tax. —  Statutes  which  requii'e  the  payment  of  a  license  tax  and 
the  obtaining  of  a  license  from  the  county  court  of  the  coimty  by  peddlers  before 
they  can  sell,  or  offer  for  sale,  a  patent  right,  or  any  territory  covered  by  such 
patent  right  which  has  been  granted  by  the  United  States,  but  makes  a  dis- 
criminating tax  by  requiring  the  payment  of  a  license  tax  in  double  the  amount 
required  for  peddling  goods,  merchandise,  and  other  property,  are  invalid. 

In  re  Sheffield,  (1894)  64  Fed.  Rep.  833. 


2.  PreBoribing  Form  of  Hote  for  Purohaie  of  Patent  Bight.  —  The  monopoly 
which  a  patent  grants  is  a  property  right  created  under  the  Constitution  and 
laws  of  the  United  States,  and  by  those  laws  made  assignable ;  and  therefore  a 
state  law  which  prescribes  that  negotiable  instruments,  in  the  ordinary  form, 
shall  not  be  given  or  accepted  for  an  assignment  of  the  patent  itself,  is  as 
plainly  obstructive  of  the  exercise  of  a  right  vested  by  federal  law  as  would 
be  the  inhibition  of  payment  in  the  current  funds  upon  the  sale  of  a  patent 
for  cash. 


Pegram  v.  American  Alkali  Co.,  (1903) 
122  Fed.  Rep.  1000,  affirmed  on  other 
grounds,  (C.  C.  A.  1903)   126  Fed.  Rep.  577. 

An  Arkansas  statute  providing  that  the 
payer  and  drawer  in  all  notes,  drafts,  and 
bills  of  exchange,  executed  or  drawn  in  pay- 
ment of  any  patent  right  or  patent-right  ter- 
ritory, shall  be  permitted  to  make  all  the 
defenses  against  any  assignee,  indorsee, 
holder,  or  purchaser  of  such  note,  drafts  or 
bill  of  exchange,  that  could  have  been  made 
against  the  original  payee,  or  drawee, 
whether  such  note,  draft,  or  bill  of  exchange 
be  assigned  or  transferred  before  maturity 
or  not,  does  not  violate  this  clause.  Tilson 
V,  Gatling,  (1895)   60  Ark.  117. 

An  Illinois  statute  providing  that  there 
shall  be  written  or  printed  in  every  promise 
or  obligation  in  writing,  the  consideration 
of  which,  in  whole  or  in  part,  shall  be  a 
patent  right,  the  words,  "  given  for  a  patent 
right,"  and  all  such  obligations  or  promises, 
if  transferred,  shall  be  subject  to  all  de- 
fenses, as  if  owned  by  the  original  promisee, 
is  repugnant  to  and  inconsistent  with  the 
powers  exercised  by  Congress  with  regard 
to  patent  rights,  and  cannot  be  upheld. 
Hollida  V,  Hunt,  (1873)  70  111.  Ill,  in 
which  case  the  court  said :  "  A  majority  of 
the  court  are  of  opinion  that,  while  it  is 
undoubtedly  within  the  power  of  the  legis- 
lature to  prescribe  the  form  and  declare  the 
effect  of  negotiable  instruments,  this  section 
cannot  be  regarded  as  limited  to  this  object. 
It  has  nothing  to  do  with  negotiable  instru- 
ments in  general,  but  is  exclusively  re- 
stricted to  such  as  are  given  in  whole  or  in 
part,  for  a  patent  right,  and  deprives  them 
of  one  of  the  most  important  attributes  of 
negotiability.  It  is  a  marked  discrimination 
against  the  traffic  in  patent  rights,  which 
cannot  fail  to  seriously  prejudice  and  im- 
pair the  rights  of  patentees  and  their  as- 
signees. The  right  to  vend,  guaranteed  by 
the  general  government  to  patentees,  is  to 


traffic  and  sell  with  the  same  freedom  that 
may  be  exercised  in  regard  to  any  and  all 
other  property,  according  to  the  common 
and  usual  course  of  trade  and  business,  and 
whatever  tends  to  prevent  this,  necessarily 
tends,  to  that  extent,  to  destroy  the  right 
granted." 

Aa  Indiana  statute  providing  that  "any 
person  who  may  take  any  obligation  in  writ^ 
ing  for  which  any  patent  right,  or  ri^^t 
claimed  by  him  or  her  to  be  a  patent  right, 
shall  form  the  whole  or  any  pail  of  the  con- 
sideration, shall,  before  it  is  signed  by  tbe 
maker  or  makers,  insert  in  the  body  of  said 
written  obligation,  above  the  signature  of 
said  maker  or  makers,  in  legible  writing 
or  print,  the  words  'given  for  a  patent 
right,"'  is  clearly  unconstitutional.  Castle 
V.  Hutehinson,  (1S85)  25  Fed.  Rep.  394, 
wherein  the  court  said :  "  It  is  claimed  that 
these  cases  [holding  the  statute  void]  are  in- 
consistent with  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Patterson  r. 
Kentucky,  (1878)  97  U.  S.  601.  But  that 
case  has  reference  to  local  restrictions  upon 
the  sale  or  use  of  tengibie  property;  and, 
notwithstanding  the  property  was  manufac- 
tured or  produced  under  letters  patent,  it 
was  held  that  the  enforcement  of  tne  statute 
of  the  state  interfered  with  no  right  con- 
ferred by  the  letters  patent.  The  case  mani- 
festly has  no  application  here;  the  notes  in 
suit  having  been  given,  not  for  tangible 
property,  but  for  a  right  in  letters  patent 
in  respect  to  which  the  states  can  impose  no 
restrictions." 

An  Indiana  statute  requiring  the  insertion 
of  the  clause  "given  for  a  patent  riffht,"  in 
promissory  notes,  was  held  to  be  valid.  New 
r.  Walker,  (1886)  108  Ind.  366.  See  also 
Brechbill  v,  Randall,  (1885)   102  Ind.  528. 

An  Indiana  statute  requiring  the  words 
**  given  for  a  patent  right,"  to  m  inserted  in 
the  body  of  a  promissory  note,  was  held  to 
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be  invalid.    Helm  v.  Huntington  First  Nat. 
Bank,  (1873)  43  Ind.  167. 

"  The  Supreme  Court  of  Indiana,  after  the 
decision  in  Patterson  v,  Kentucky,  (1878)  97 
U.  S.  601,  affirmed  the  constitutionality  of 
the  Indiana  statute^  reversing  its  previous 
decisions  to  the  contrary  founded  upon  Ex  p. 
Robinson,  (1870)  2  Biss.  (U.  S.)  309." 
Herdic  v.  Roessler,  (1888)  109  N.  Y.  132. 

A  Kansas  statute  providing  that  it  is  im- 
lawful  for  any  person  to  sell  a  patent  ri^ht 
in  anv  county  of  the  state  without  filing  with 
the  clerk  of  the  district  court  a  copy  of  the 
letters  patent,  with  an  affidavit  of  its  genu- 
ineness, and  further  providing  that  any  per- 
son who  takes  a  written  obligation  in  con- 
sideration of  a  patent  right  shall  insert  in 
the  body  of  it  the  words  "  given  for  a  patent 
right,"  does  not  trench  on  the  federal  power, 
nor  interfere  with  the  rights  secured  by  the 
patentee  by  the  federal  law.  Mason  v,  Mc- 
Leod,  (1896)  67  Kan.  108,  wherein  the  court 
said :  "  It  is  true  that  no  state  can  interfere 
with  the  right  of  the  patentee  to  sell  and  as- 
sign his  patent,  or  take  away  any  essential 
feature  of  his  exclusive  right.  The  provisions 
in  question,  however,  have  no  such  purpose  or 
effect.  They  are  in  the  nature  of  police 
regulations,  designed  for  the  protection  of  the 
people  against  imposition  and  fraud." 

A  Michigan  statute  which  requires  all 
notes  and  other  negotiable  or  assignable  in- 
struments, the  consideration  of  which,  in 
whole  or  in  part,  consists  of  the  right  to 
make  use  of  or  vend  any  latent  invention, 
to  have  prominently  and  legibly  written  or 
printed  on  their  face  the  words  *^  given  for 
patent  right,"  is  void.  Cranson  v.  Smith, 
(1877)  37  Mich.  311,  in  which  case  the 
court  said :  "  The  state  may  punish  frauds 
upon  its  citizens  committed  by  any  manner 
Of  false  pretenses.  But  it  cannot  lawfully 
assume  that  the  rights  granted  by  the  United 
States  are  presumably  fraudulent,  nor  can  it 
punish  frauds  committed  by  persons  holding 
those  privileges  on  any  different  grounds 
from  others.  Such  presumptions  are  in 
plain  violation  of  every  principle  of  justice 
and  constitutional  obligation." 

A  Nebraska  statute  which  provides  that 
''any  person  who  may  take  any  note,  or 
other  obligation  in  writing,  for  which  any 
patent  ri^t  shall  form  the  whole  or  any 
part  of  the  consideration,  shall,  at  the  time 
of  the  writing  thereof,  insert  therein,  in  the 
body  of  the  instrument,  and  above  the  signa- 
ture thereof,  in  prominent  and  legible  writ- 
ing, or  print,  the  words  'given  for  a  patent 
right,'  and  all  such  obligations  or  promises, 
if  transferred,  shall  be  subject  to  all  defense, 
as  if  owned  by  the  original  promisee,"  is 
void.    Wilch  v,  Phelps,   (1883)   14  Neb.  136. 

A  New  York  statute  which  declares  that 
"  whenever  any  promissory  note  or  other 
negotiable  instrument  shall  be  given,  the 
consideration  of  which  shall  consist,  in  whole 
or  in  part,  of  the  right  to  make,  use,  or  vend 
any  patent  invention  or  inventions  claimed 
or  represented  by  the  vendor  at  the  time 
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of  the  sale  to  be  patented,  the  words  'given 
for  a  patent  right,  shall  be  prominently  and 
legibly  written  or  printed  on  the  face  of  such 
note  or  instrument  above  the  signature 
thereto;  and  such  note  or  instrument  in  the 
hands  of  any  purchaser  or  holder  shall  be 
subject  to  the  same  defenses  as  in  the  hands 
of  the  original  owner,"  is  valid.  The  statute 
does  not  make  the  note  illegal,  although  the 
statutory  words  are  omitted,  nor  does  it 
take  from  a  bona  fide  transferee  for  value 
before  maturity,  without  notice  of  the  con- 
sideration, the  protection  accorded  to  com- 
mercial paper  by  the  law  merchant.  It  is 
impossible  to  say  even  that  the  statute 
operates  to  the  disadvantage  of  the  patentee. 
It  may  restrict  the  currency  of  the  paper 
taken  on  sales  of  patent  rights,  but,  on  the 
other  hand,  it  may  facilitate  sales  by  in- 
ducing confidence  on  the  part  of  the  pur- 
chasers, that  they  will  be  protected  in  case 
of  fraud  or  other  defense.  Herdic  v,  Roes- 
sler,  (1888)  109  N.  Y.  131,  affirming  (1886) 
39  Hun  (N.  Y.)  198. 

An  Ohio  statute  providing  that  ''any  note 
the  consideration  for  which  shall  consist  in 
whole  or  in  part  of  the  right  to  make,  use, 
or  vend,  any  patent  invention  or  inventions 
claimed  to  be  patented  shall  have  the  words 
'given  for  a  patent  right'  prominently  and 
legibly  written  or  printed  on  the  face  of  such 
note  above  the  signature,  and  such  note  or 
instrument  in  the  hands  of  any  purchaser  or 
holder  shall  be  subject  to  the  same  defenses 
as  in  the  hands  of  the  original  owner  or 
holder,"  is  void.  Any  interference  whatever 
by  any  state,  that  will  impair  the  right  to 
make,  use,  or  vend  any  patented  article,  or 
the  right  to  assign  the  patent  or  any  part  of 
it,  is  forbidden  by  the  highest  organic  law. 
Woollen  r.  Banker,  (1877)  2  Flipp.  (U.  S.) 
33,  30  Fed.  Cas.  No.  18,030. 

An  Ohio  statute  entitled  "  An  Act  to  regu- 
late the  execution  and  transfer  of  notes 
given  for  patent  rights,"  requiring  the  words 
"  given  for  a  patent  right "  to  be  inserted  in 
any  note  the  consideration  for  which  was  an 
interest  in  a  patented  invention,  the  whole 
purpose  of  which  statute  was  to  enable  the 
makers  of  negotiable  instruments  given  for 
patent  rights  to  make  the  same  defense 
thereon  against  any  holder  thereof  that  could 
be  made  against  the  original  holder  or  party 
to  whom  it  was  given,  was  held  to  be  valid. 
Tod  V.  Wick,  (1881)  36  Ohio  St.  382,  the 
court  saying:  "No  injury  results  to  the 
patentee  by  subjecting  negotiable  paper  re- 
ceived for  an  interest  in  the  invention  to 
the  same  defenses  in  the  hands  of  an  in- 
dorsee before  maturity,  as  could  be  inter- 
posed against  it  before  it  was  negotiated.  If 
the  patent  is  valid,  and  there  is  no  fraud  in 
its  sale,  there  can  be  no  defense  to  the  note 
in  an  action  against  the  maker  by  whomso- 
ever brought.  Whoever  in  such  case  owns 
the  note  may  recover  its  full  amount.  And 
whether  the  note  is  negotiable  or  not,  is  quite 
immaterial.  But  if  the  patent  is  wortmess, 
and  consequently  furnishes  no  consideration 
for  the  note,  such  note  in  the  hands  of  the 
payee  is  void;  and  if,  being  negotiable,  he 
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■elU  or  transfers  it  to  an  innocent  holder 
before  maturity,  for  value,  he,  by  that  act, 
perpetrates  a  fraud  upon  the  maker,  for 
which  he  is  liable  to  the  full  extent  of  the 
injury  caused  by  such  sale  and  transfer." 

A  PennBylvania  statute  entitled  "An  Act 
to  regulate  the  execution  and  transfer  of 
notes  given  for  patent  rights"  is  valid. 
Haskell  v.  Jones,  (1878)  86  Pa.  St.  175,  in 
which  case  the  court  said  that  if  the  Act 
made  absolutely  void  all  such  notes  in  which 
the  words  "  given  for  a  patent  right "  are 
not  prominently  and  legibly  written  or 
printed  on  the  face  of  such  note  above  the 
signature  thereto,  there  would  be  great  rea- 
son for  the  contention  that  the  Act  was  un- 
constitutional and  void.  '^  No  state  can  so 
interfere  with  the  right  of  a  patentee,  se- 
cured to  him  by  the  Acts  of  Congress,  to  sell 
and  assign  his  patent.  But  such  is  not  the 
operation  of  the  Act,  according  to  its  letter 
and  spirit.  By  the  express  provision  of  the 
statute,  the  only  effect  of  the  insertion  of 
such  words  is  that  '  such  note  or  instrument 
in  the  hands  of  the  purchaser  or  holder  shall 
be  subject  to  the  same  defenses  as  if  in  the 
hands  of  the  original  owner  or  holder.'" 


A  Tenneuee  statute  providing  "  that  here- 
after it  shall  be  unlawful  for  any  person, 
either  in  his  own  behalf  or  in  a  representa- 
tive capacity,  to  take  or  receive  for  the  sale 
of  a  patent  right,  or  any  interest  therein,  a 
note  or  other  written  security,  given  for  such 
right  or  any  interest  therein,  unless  it  shall 
clearly  appear  upon  the  face  of  the  note  or 
other  security  that  the  same  is  given  in  the 
purchase  of  a  patent  right  or  an  interest 
therein,"  is  valid.  "  Since  the  passage  of 
the  Act,  as  before,  every  patentee  and  every 
assignee  of  a  patent,  or  interest  therein,  may, 
without  let  or  hindrance  on  the  part  of  the 
state,  make  as  many  sales  as  he  can  find 
purchasers,  and  at  such  prices  and  on  such 
terms  as  the  contracting  parties  may  agree 
upon.  No  burden  is  placed  on  the  seller,  no 
restraint  on  the  purchaser.  The  object  is  not 
to  restrict  or  impair  the  right  of  sale  in  an^ 
degree,  but  only  to  prot^t  purchasers  in 
some  measure  against  the  deceptive  aud 
fraudulent  exercise  of  that  right.  State  v. 
Cook,    (1901)    107   Tenn.  601. 

Wiaconsin.  —  Would  be  disposed  to  hold 
the  statute  void.  State  v.  Lockwood,  (1877) 
43  Wis.  405. 


8.  Imposmg  Conditions  on  Sale  of  Patent  Bights.  —  A  statute  which  provides 
that  "  it  shall  be  unlawful  for  any  person  to  sell  or  barter,  or  to  oflFer  to  sell  or 
barter,  any  patent  right,  or  any  right  which  such  person  shall  allege  to  be  a 
patent  right,  in  any  county  within  this  state,  without  first  filing  with  the  clerk 
of  the  court  of  such  county  copies  of  the  letters  patent,  duly  authenticated, 
and  at  the  same  time  swearing  or  affirming  to  an  affidavit,  before  such  clerk, 
that  such  letters  are  genuine,  and  have  not  been  revoked  or  annulled,  and  that 
he  has  full  authority  to  sell  or  barter  the  right  so  patented,  which  affidavit  shall 
also  set  forth  his  name,  age,  occupation,  and  residence,  and,  if  an  agent,  the 
name,  occupation,  and  residence  of  his  principal.  A  copy  of  this  affidavit  shall 
be  filed  in  the  office  of  said  clerk,  and  said  clerk  shall  give  a  copy  of  said 
affidavit  to  the  applicant,  who  shall  exhibit  the  same  to  any  person,  on  demand," 
is  not  invalid  as  requiring  evidence  of  the  contract  beyond  that  provided  by 
Congress  and  placing  restrictions  upon  the  assignment  of  the  contract,  evidenced 
by  the  patent,  beyond  restrictions  established  by  Acts  of  Congress  and  therefore 
in  derogation  of  the  right  of  Congress  under  this  clause.  The  statute  affords 
protection  to  purchasers,  while  it  imposes  no  unjust  burden  on  honest  dealers. 
It  deprives  the  owner  of  a  patent  of  no  right  or  immunity  justly  his  own, 
nor  does  it,  in  any  just  sense,  discriminate  against  the  owners  of  patent  rights. 

An  Illinois  statute  making  it  unlawful  for 
any  person  to  sell,  barter,  or  offer  to  sell  or 
barter,  in  any  county  in  the  state,  any  patent 
right,  without  first  making  the  affidavit  and 
proof  required  by  the  statute,  is  invalid,  as 
a  state  has  no  right  to  regulate  or  prohibit 
the  sale  of  patent  rights.  Hollida  v.  Hunt, 
(1873)  70  111.  110. 


Reeves  v.  Corning,  (1892)  61  Fed.  Rep. 
783,  as  to  an  Indiana  statute.  See  also 
BrechbiU  v,  Randall,  (1885)  102  Ind.  528, 
overruling  Grover,  etc.,  Sewing  Mach.  Co.  t?. 
Butler,  (1876)  53  Ind.  454;  the  decision  in 
BrechbiU  v.  Randall  was  bottomed  on  the 
ground  that  the  case  of  Ex  p.  Robinson, 
(1870)  2  Biss.  (U.  S.)  300,  20  Fed.  Cas.  No. 
11,932,  holding  the  above  statute  to  be  un- 
constitutional, is  in  conflict  with  the  case 
of  Patterson  r.  Kentucky,  (1878)  97  U.  S. 
501. 


An  Indiana  statute  requiring  *'an  affidavit 
from  the  vendor  of  his  authority  and  charg- 
him  with  the  duty  of  filing  a  copy  of  the 
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letters  patent/'  was  held  not  to  be  in  conflict 
with  this  clause.  New  v.  Walker,  (1886) 
108  Ind.  366^  where  the  court  said :  "  In 
imposing  upon  vendors  of  patent  rights  the 
duty  of  filing  affidavits  and  copies  of  letters 
patent,  no  powers  vested  in  the  federal  gov- 
ernment are  usurped,  nor  are  the  provisions 
of  the  National  Constitution  trenched  upon, 
for  nothing  more  is  done  than  to  prescribe  a 
system  of  procedure  for  the  protection  of  our 
citizens  against  imposition  and  fraud.  No 
more  is  done  by  that  part  of  the  statute 
which  requires  affidavits  and  copies  of  let- 
ters patent  to  be  filed,  than  to  establish 
regulations  for  the  government  of  the  sale 
and  transfer  of  a  peculiar  species  of  in- 
tangible property,  which,  in  its  very  nature, 
is  so  .essentially  different  from  other  prop- 
erty that  it  must  necessarily  be  transferred 
ir  a  different  manner.  The  regulations  es- 
tablished by  our  legislature  are  in  the  nature 
of  police  regulations;  their  purpose  being  to 
protect  our  people  from  being  imposed  upon 
by  men  who  have  either  no  authority  to  sell 
patent  rights  or  no  patent  rights  to  sell." 

The  statute  is  an  attempt  on  the  part  of 
the  legislature  to  direct  the  manner  in  which 
patent  rights  shall  be  sold  in  the  state;  to 
prohibit  their  sale  altogether  if  these  direc- 
tions arc  not  complied  with,  and  to  throw 
burdens  on  the  owners  of  this  species  of 
property,  which  Congress  has  not  seen  fit  to 
impose  upon  them.  Ex  p.  Robinson,  (1870) 
2  Biss.  (U.  S.)  309,  20  Fed.  Cas.  No.  11,932, 
in  which  case  the  court  said :  "  The  prop- 
erty in  inventions  exists  by  virtue  of  the 
laws  of  Congress,  and  no  state  has  a  right 
to  interfere  with  its  enjoyment,  or  to  annex 
conditions  to  the  grant.  If  the  patentee 
complies  with  the  law  of  Congress  on  the 
subject,  he  has  a  right  to  go  into  the  open 
market  anywhere  within  the  United  States 
and  sell  his  property.  If  this  were  not  so, 
it  is  easy  to  see  that  a  state  could  impose 
terms  which  would  result  in  a  prohibition  of 
the  sale  of  this  species  of  property  within  its 
borders,  and  in  this  way  nullify  the  laws  of 


Congress,  which  regulate  its  transfer,  and 
destroy  the  power  conferred  upon  Congress 
by  the  Constitution.  The  law  in  question  at- 
tempts to  punish  by  fine  and  imprisonment  a 
patentee  for  doing,  with  his  property,  what 
the  national  legislature  has  authorized  him 
to  do,  and  is,  therefore,  void." 

In  distinguishing  the  case  of  Castle  v. 
Hutchinson,  (1885)  25  Fed.  Rep.  394,  where 
the  provision  of  the  statute  requiring  the 
seller  of  the  patent  to  write  the  words, 
"Given  for  a  patent  right,"  in  any  note 
given  for  a  patent  right,  and  making  the 
failure  to  do  so  a  criminal  offense,  was  held 
unconstitutional,  noted  supra,  p.  626,  Pre- 
scribing Form  of  Note  for  Purchase  of  Patent 
Right,  the  court,  in  Reeves  v.  Corning,  (1892) 
51  Fed.  Rep.  787,  said:  "This  decision  may 
well  be  supported  on  the  ground  of  an  unjust 
and  unauthorized  discrimination.  It  singles 
out  notes  given  for  patent  rights  from  the 
common  mass  of  such  property,  and  requires 
them,  to  be  valid,  to  show  on  their  face  the 
nature  of  their  consideration.  Such  discrimi- 
nation would  seem  to  render  the  second  sec- 
tion of  the  statute  unconstitutional.  If  the 
section  had  required  all  notes  to  exhibit  on 
their  face  the  consideration  for  which  they 
were  given,  a  very  different  question  would 
have  been  presented." 

A  Minnesota  statute  which  requires  of  the 
owners  of  patent  rights  the  performance  of 
certain  acts  before  they  can  sell  such  rights 
within  the  state,  and  makes  it  a  misde- 
meanor to  sell  such  rights  without  having 
performed  such  acts,  is  void.  Crittenden  v. 
White,   (1876)  23  Minn.  25. 

A  Nebraska  statute  which  makes  it  "un- 
lawful for  any  person  to  sell  or  barter,  or 
offer  to  sell  or  barter,  in  any  county  within 
this  state,  any  patent  right,  or  any  right 
claimed  by  such  person  to  be  a  patent  right," 
without  having  first  complied  with  the  re- 
quirements of  the  statute,  is  invalid.  Wilch 
V.  Phelps,  (1883)  14  Neb.  136. 


4.  Prohibiting  Sale  of  Patented  Articles.  —  A  state  has  the  power  to  prohibit 
the  sale  of  substances  having  the  semblance  of  butter  or  cheese,  but  not  wholly 
made  from  pure  cream  or  milk,  unless  each  package  of  such  substance  should 
have  painted,  stamped,  or  marked  thereon,  in  the  manner  prescribed  by  the 
statute,  the  name  of  each  article  used  ih  or  entering  into  the  composition  of 
such  substance;  and  this  power  is  possessed  by  the  legislature  over  the  sale  of 
articles  protected  by  letters  patent  as  well  as  of  those  not  thus  protected. 

Palmer  v.  State,   (1883)   30  Ohio  St.  239,       their    sale    conditions    and    restrictions    not 


wherein  the  court  said :  **  The  patent  laws 
of  the  United  States  give  to  inventors  the 
exclusive  right  to  their  inventions,  but  do 
not  give  to  them  the  right  to  disregard  laws 
enacted  to  promote  the  welfare  of  the  whole 
people.  The  state  cannot  discriminate 
against  patented  articles  by  imposing  upon 


placed  upon  the  sale  of  other  similar  arti- 
cles; but  the  sale  of  all  articles  like  those 
now  under  consideration,  whether  patented 
or  not,  may  be  restricted,  regulated,  or  for- 
bidden, whenever  the  public  good  requires 
such  restriction,  regulation,  or  prohibition." 


5.  Control  of  Dangerous  Articles.  —  The  exclusive  right  to  make,  use,  and 

vend  an  invention  or  discovery,  throughout  the  United  States  and  the  terri- 
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tories  thereof,  given  by  Acts  of  Congress  enacted  under  this  clause,  is  subject 
to  the  general  powers  which  the  several  states  unquestionably  possess  over  their 
purely  domestic  affairs,  whether  of  internal  commerce  or  police. 

Patterson  i>.  Kentucky,  (1878)  97  U.  S. 
503,  holding  that  a  Kentucky  statute  regu- 
lating the  inspection  and  gauging  of  oils 
and  fluids,  the  product  of  coal,  petroleum, 
and  other  bituminous  substances,  which  pro- 
vides that  such  oils  and  fluids,  by  whatever 
name  called  and  wherever  manufactured, 
which  may  or  can  be  used  for  illuminating 
purposes,  shall  be  inspectel  by  an  authorized 
state  officer  before  being  used,  sold,  or  of- 
fered for  sale,  and  that  such  as  ignite  or 
permanently  burn  at  a  temperature  of  one 
hundred  and  thirty  degrees  Fahrenheit  and 
upwards  are  recognized  by  the  statute  as 
standard  oils,  while  those  which  ignite  or 
permanently  burn  at  a  less  temperature  are 


condemned  as  unsafe  for  illuminating  pur- 
poses, is  an  ordinary  police  regulation  for 
the  government  of  those  engaged  in  the  in- 
ternal commerce  of  that  state,  and  controls 
the  right  to  sell  oil  which  has  been  made 
and  prepared  for  sale  in  accordance  with  a 
discovery  for  which  letters  patent  had  been 
granted.  "  It  is  not  to  be  supposed  that 
Congress  intended  to  authorize  or  regulate 
the  sale,  within  a  state,  of  tangible  personal 
property  which  that  state  declares  to  be  un- 
flt  and  unsafe  for  use,  and  by  statute  has 
prohibited  from  being  sold  or  offered  for  sale 
within  her  limits."  Affirming  (1875)  11 
Bush  (Ky.)  311. 


The  Sato  of  a  Patented  Artiele  or  Kaehine  Oaanot  Bo  Boitriotod  Bnopt  as  the  production 
and  sale  of  other  articles,  for  the  manufacture  of  which  no  invention  or  dis- 
covery is  patented  or  claimed,  may  be  forbidden  or  restricted.  The  patent  for 
a  dynamite  powder  does  not  prevent  the  state  from  prescribing  the  conditions 
of  its  manufacture,  storage,  and  sale,  so  as  to  protect  the  community  from 
the  danger  of  explosion.  A  patent  for  the  manufacture  and  sale  of  a  deadly 
poison  does  not  lessen  the  right  of  the  state  to  control  its  handling  and  use. 
The  legislation  respecting  the  articles,  which  the  state  may  adopt  after  the 
patents  have  expired,  it  may  equally  adopt  during  their  continuance.  It  is 
only  the  right  to  the  invention  or  discovery  —  the  incorporeal  right  —  which 
the  state  cannot  interfere  with. 

Webber  v.  Virginia,  (1880)  103  U.  S.  347. 

6.  Copyright  of  State  Laws  and  Judicial  Deciiioni.  —  The  provision  in  a  state 
constitution  ordaining  that  "  the  legislature  shall  provide  for  the  speedy 
publication  of  all  statute  laws,  and  of  such  judicial  decisions  as  it  may  deem 
expedient;  and  all  laws  and  judicial  decisions  shall  be  free  for  publication 
by  any  person,"  was  held  to  be  constitutional,  on  the  construction  that  the 
provision  did  not  declare  that  when  one  person  had  performed  the  labor  of 
preparing,  and  incurred  the  expense  of  printing  from  manuscript,  a  volume 
of  reports,  any  other  person  should  be  at  liberty,  in  spite  of  the  author  or  his 
assignee,  to  intercept  and  appropriate,  or  destroy,  the  just  rewards  of  the 
enterprise,  by  rapaciously  seizing  upon  the  book  and  reprinting  it,  but  that  the 
right  to  engage  in  such  original  enterprises  should  remain  common  to  all. 

Little  V,  Gould,  (1851)  2  Blatchf.  (U.  8.)  165,  15  Fed.  Cas.  No.  8,304. 

7.  Begnlating  Use  and  Bental  of  Telephone  Instruments.  —  While  letters  patent 
secure  a  monopoly  in  the  thing  patented,  so  that  the  right  to  make,  vend,  or 
use  the  same  is  vested  exclusively  in  the  patentee,  his  heirs  and  assigns,  for  a 
limited  period,  yet  a  right  to  make,  vend,  or  use  the  thing  in  a  manner  which 
would  be  unlawful  except  for  the  letters  patent  does  not  thereby  become  lawful, 
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under  the  Act  of  Congress^  and  beyond  the  poTi^r  of  the  states  to  regulate  or 
control.  Where  the  beneficial  use  of  patented  property,  or  any  species  of 
property,  requires  public  patronage  and  governmental  aid,  as,  for  instance, 
the  use  of  public  ways  and  the  exercise  of  the  right  of  eminent  domain,  the 
state  may  impose  such  conditions  and  regulations  as  in  the  judgment  of  the 
lawmaking  power  are  necessary  to  promote  the  public  good. 


State  V,  BeU  Telephone  Co.,  (1880)  36 
Ohio  St.  311,  holding  that  a  contract  be- 
tween a  telephone  company  and  the  owner  of 
telephone  instruments,  to  the  effect  that  in 
the  use  of  such  instruments  by  the  company 
discriminations  should  be  made  as  between 
telegraph  companies,  was  void  as  against 
public  policy,  as  declared  by  state  statute. 

A  state  lias  power  to  regulate  the  rental 
of  patented  telephone  instruments,  and  an 
In^Mxna  statute  entitled  "  An  Act  to  regulate 
the  rental  allowed  for  the  use  of  telephones, 
and  fixing  a  penalty  for  its  violation,"  is 
valid.    Hockett  t?.  State,  (1885)  105  Ind.  251, 


wherein  the  court  said :  "  While,  therefore, 
it  is  true  that  letters  patent  confer  upon  the 
patentee  a  monopoly  to  the  extent  of  vesting 
m  him,  his  heirs  and  assigns,  the  exclusive 
right  to  make,  use,  and  vend  the  tangible 
property  brought  into  existence  by  a  prac- 
tical application  of  the  discovery  covered  by 
letters  patent,  for  a  limited  time,  it  is  not 
true  that  such  exclusive  right  authorizes  the 
making,  using,  or  vending  of  such  tangible 
property  in  a  manner  which  would  be  unlaw- 
ful except  for  such  letters  patent,  and  inde- 
pendently of  state  legislation  and  state  con- 
trol." See  also  Central  Union  Telephone 
Co.  17.  Bradbury,  (1885)   106  Ind.  9. 


8.  Interference  with  Transactions  of  Foreign  Corporations.  — No  state  has  a  right 
to  interfere  by  legislation  with  the  enjoyment  of  property  in  inventions,  as 
secured  by  letters  patent  of  the  United  States,  or  to  annex  conditions  to  the 
grant;  and  no  state  legislation  should  be  so  construed  as  to  interfere  with  the 
enjoyment  of  such  property,  or  to  annex  conditions  to  such  a  grant.  Where  a 
foreign  corporation  is  the  owner,  either  as  patentee  or  assignee,  of  letters  patent 
issued  by  the  United  States,  and  the  transactions  of  such  corporation,  in  a 
state  other  than  that  of  its  creation,  are  connected  with  the  manufacture,  use,  or 
sale  of  the  invention  described  in  such  letters  patent,  the  provisions  and  require- 
ments  of  a  state  statute  respecting  foreign  corporations  and  their  agents  do 
not  apply  to  such  foreign  corporation,  or  its  agents  in  the  state,  in  such 
transactions. 

Orover,  etc.,  Sewing  Mach.  Co.  v,  Butler,  (1876)  53  Ind.  460. 


9.  Administering  Patent  Medicines  by  One  Hot  (Inalifled  to  Practice.  —  A  patent 
securing  the  exclusive  right  of  preparing  and  mixing  medicines  does  not 
authorize  one  to  prescribe  and  administer  such  medicines  and  receive  fees 
therefor  who  is  not  qualified  to  practice  medicine  as  required  by  state  statute. 

Jordan  v,  Dayton,  ( 1831 )  4  Ohio  205. 

XIV.   Tbademabxb.  —  Legislation  respecting  trademarks  is  not  authorized 

by  this  clause.    The  ordinary  trademark  has  no  necessary  relation  to  invention 

or  discovery,  nor  can  it  be  classified  under  the  head  of  writings  of  author. 

While  the  word  "  writings  "  may  be  liberally  construed,  as  it  has  been,  to  include 

original  designs  for  engravings,  prints,  etc.,  it  is  only  such  as  are  original, 

and  are  founded  in  the  creative  powers  of  the  mind.     The  writings  which  are 

to  be  protected  are  the  fruits  of  intellectual  labor,  embodied  in  the  form  of 

books,  prints,  engravings,  and  the  like.    The  trademark  may  be,  and  generally 

is^  the  adoption  of  something  already  in  existence  as  the  distinctive  symbol 
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of  the  party  using  it.    At  common  law  the  exclusive  right  to  it  grows  out  of  its 
use,  and  not  its  mere  adaption. 


Trade-Mark  Cases,  (1879)  100  U.  S.  94. 
8ee  also  Leidersdorf  v.  Flint,  (1878)  8  Biss. 
(U.  S.)  327,  15  Fed.  Cas.  No.  8,219.  But  in 
U.  S.  V,  Roche,  (1879)  1  McCrary  (U.  S.) 
385,  27  Fed.  Cas.  No.  16,180,  the  court  said 
that  the  above  decision  did  not  impair  the 
validity  of  a  decree  restraining  the  use  of  a 
certain  trademark  or  label  when  the  pro- 
ceeding was  not  instituted  under  the  statute, 
but  was  a  bill  in  chancery  brought  to  pro- 
tect and  enforce  the  plaintiffs'  exclusive 
right  of  property  in  their  trademark  as  that 
right  exists  at  common  law. 

'*  In  what  is  known  as  the  Trade-Mark 
Cases,  reported  in  (1879)  100  U.  S.  82,  the 
Supreme  0)urt  decided  that  the  Act  of  1870 


was  beyond  the  power  of  Congress.  It  sug- 
gested in  the  opinion  that  under  the  'com- 
merce clause,'  perhaps,  Congress  had  the 
power  to  legislate  with  reference  to  trade- 
marks used  in  commerce  between  this  coun- 
try and  foreign  nations,  between  the  states, 
and  with  the  Indian  tribes.  Immediately 
thereafter  the  Act  of  1881  was  passed  by 
Congress,  providing  for  the  registering  of 
trademarks  which  might  be  used  in  foreign 
commerce  and  commerce  with  the  Indian 
tribes."  U.  S.  v.  Koch,  (1889)  40  Fed.  Rep. 
250. 

See  title  TrftadmMurhi^  7  Fbd.  Stat.  Aitnot. 
327. 


Inoidental  Frotaotion  of  Trademarks. — Section  3449^  R.  S.^  providing  that  ^^  when- 
ever any  person  ships,  transports,  or  removes  any  spirituous  or  fermented 
liquors  or  wines,  under  any  other  than  the  proper  name  or  brand  known  to  the 
trade  as  designating  the  kind  and  quality  of  the  contents  of  the  casks  or  packages 
containing  the  same^  or  causes  such  act  to  be  done^  he  ahall  forfeit  said  liquors 
or  wines,  and  casks  or  packages,  and  be  subject  to  pay  a  fine  of  five  hundred 
dollars,"  is  not  invalid  as  an  attempt  to  legislate  for  the  protection  of  trade- 
marks. The  section  seems  to  be  well  adapted  to  facilitate  the  administration 
of  the  internal  revenue  system.  As  a  part  of  that  system,  it  was  within  the 
power  of  Congress  to  enact  it,  and  it  should  not  be  held  unconstitutional  because, 
in  some  cases,  the  "  name  or  brand,"  which  must  be  placed  upon  the  cask  or 
package  in  order  truthfully  to  describe  the  contents,  happens  to  be  a  trademark, 
which  might  thus  incidentally  be  protected. 

U.  S.  V.  Loeb,  (1802)  40  F^  Rep.  636. 

voiniM  vm. 


ARTICLE  i.,  SECTION  8. 

"  The  Congress  shall  have  power    *    *    *    to  oonstitute  tribunals  inferior  to  the 
Supreme  Court.'' 

Dntj  of  Gongrtu  to  Croftto  Courts.  (See  also  under  sec.  1,  Art  III.,  providing  that 
"  the  judicial  power  of  the  United  States  ahall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish.")  —  Congress  is  bound  to  create  some  inferior  courts,  in  which  to 
vest  all  that  jurisdiction  which,  under  the  Constitution,  is  exclusively  vested 
in  the  United  States,  and  of  which  the  Supreme  Court  cannot  take  original 
cognizance.  It  might  establish  one  or  more  inferior  courts,  and  might  parcel 
out  the  jurisdiction  among  such  courts,  from  time  to  ti^e,  at  their  own 
pleasure.  But  the  whole  judicial  power  of  the  United  States  should  be  at  all 
times  vested,  either  in  an  original  or  appellate  form,  in  some  courts  created 
under  its  authority. 

Martin  t?.  Hunter,  (1816)  1  Wheat  (U.  S.)  331,  reversing  Hunter  r.  Martin,  (1813) 
4  Munf.  (Va.)  1.     But  see  Johnson  v.  Gordon,  (1854)  4  Cal.  368. 

Powor  to  Anthoriio  ifioanoo  of  Writi.  —  This  section  delegates  power  to  Congress 
to  organize  courts,  and  therein  delegates  to  Congress  power  both  to  authorize 
the  issue  and  to  suspend  the  issue  of  the  writ  of  habeas  corpus,  because  that 
is  a  judicial  writ,  and  the  power  to  organize  courts  includes  the  power  of 
determining  what  writs  they  may  issue,  or  not  issue,  from  time  to  time ;  hence 
it  was  necessary  to  place  the  restriction  upon  the  power  thus  delegated  to 
Congress  to  legislate  for  the  courts  which  is  contained  in  section  9,  viz.,  that 
Congress  should  not,  in  so  legislating,  withhold  from  them  the  right  to  issue  the 
well-known  judicial  writ  of  habeas  corpus,  except,  etc. 

Warren  v.  Paul,  (1864)  22  Ind.  277. 
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ARTICLE  I.,  SECTION  8. 

''The  Congress  shall  have  power    *    *    *    to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offenses  against  the  law  of  nations.'' 

I.  Protection  to  Commerce,  634, 
II.  Necessity  to  Name  Offenses,  634. 
III.  Definitions  of  Offenses,  634. 

1.  Leaving  Offense  as  Defined  by  Law  of  Nations ^  634. 

2.  Leaving  Courts  to  Give  Judicial  Definition,  635. 

IV-  Offenses  on  Vessel  Held  by  Pirates,  635. 

V.  Murder  by  a  Foreigner  on  a  Foreign  Ship,  635. 
VI.  Counterfeiting  Foreign  Money,  635. 
VII.  Counterfeiting  Securities  of  Foreign  Nation,  636. 
VIII.  Counterfeiting  Notes  of  Foreign  Corporation,  636, 
IX.  Suppression  of  Slave  Trade,  636. 

X.  State  Jurisdiction,  636. 

1.  In  General,  636. 

2.  Counterfeiting  Foreign  Notes,  636. 

I.  Pboteotion  TO  COMICBBOE. — This  is  not  the  only  clause  in  the  Constitution 
that  gives  authority  to  protect  the  commerce  of  the  United  States  by  penal 
enactments.  Congress  is  in  express  terms  vested  with  the  power  to  regulate 
commerce  and  to  make  all  laws  necessary  and  proper  to  carry  that  power  into 
effect,  and  there  can  be  no  doubt  that  the  legislature  is  thus  authorized  to  give 
full  protection  to  the  commerce  of  the  United  States  by  its  criminal 
jurisprudence. 

Charge  to  Grand  Jury,  (1861)  2  Sprague  (U.  S.)  279,  30  Fed.  Cas.  No.  18,256. 

n.  HE0E88ITT  TO  Haxs  OFFENSES.  —  While  Congress  is  given  the  power  to 
define  and  punish,  it  is  not  necessary,  in  order  to  make  a  valid  statute,  that 
upon  the  face  of  the  statute  it  name  the  acts  denounced  as  offenses  against  the 
law  of  nations.  It  is  enough  if  the  statute  describes  the  act,  and  denounces  it 
with  punishment,  and  that  the  act  in  its  nature  comes  within  the  scope  of  inter- 
national obligations. 

U.  S.  V,  White,  (1886)  27  Fed.  Rep.  203. 

m  DEFiiriTiOHS  OF  Offenses — 1.  Leaving  Offense  as  Defined  by  Law  of 

nations.  —  An  Act  of  Congress  providing  "  that  if  any  person  or  persons  what- 
^soever  shall,  upon  the  high  seas,  commit  the  crime  of  piracy,  as  defined  by  the 
law  of  nations,  and  such  offender  or  offenders  shall  be  brought  into  or  found 
in  the  United  States,  every  such  offender  or  offenders  shall,  upon  conviction 
thereof,  etc.,  be  punished  with  death,"  is  not  unconstitutional  in  leaving  the 
offense  to  be  defined  by  the  law  of  nations. 
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U.  S.  V.  Smith,  (1820)  6  Wheat.  (U.  S.) 
157,  wherein  the  court  said:  "To  define 
piracies,  in  the  sense  of  the  Constitution,  is 
merely  to  enumerate  the  crimes  which  shall 
constitute  piracy;  and  this  may  be  done 
either  by  a  reference  to  crimes  having  a 
technical  name  and  determinate  extent,  or  by 
enumerating  the  acts  in  detail  upon  which 
the  punishment  is  inflicted." 

Federalist.  —  The  definition  of  piracies 
might,  perhaps,  without  inconvenience,  be 
left  to  the  law  of  nations;  though  a  legis- 
lative definition  of  them  is  found  in  most 
municipal  codes.  A  definition  of  felonies 
on  the  high  seas  is  evidently  requisite. 
Felony  is  a  term  of  loose  significance,  even 
in  the   common    law   of   England,   and    of 


various  import  in  the  statute  law  of  that 
kingdom.  But  neither  the  common  nor  the 
statute  law  of  that,  or  of  any  other  nation, 
ought  to  be  a  standard  for  the  proceedings 
of  this,  unless  previously  made  its  own  by 
legislative  adoption.  The  meaning  of  the 
term,  as  defined  in  the  codes  of  the  several 
states,  would  be  as  impracticable  as  the 
former  would  be  a  dishonorable  and  illegiti- 
mate guide.  It  is  not  precisely  the  same  in 
any  two  of  the  states,  and  varies  in  each 
with  every  revision  of  its  criminal  laws. 
For  the  sake  of  certainty  and  uniformity, 
therefore,  the  power  of  defining  felonies  in 
this  case  was  in  every  respect  necessary  and 
proper.  Madison,  in  The  Federalist,  No. 
XLII. 


8.  Leaving  Courts  to  Give  Judicial  Definition.  —  When  an  Act  of  Congress, 
making  it  an  offense  to  endeavor  to  make  a  revolt  on  the  high  seas,  does  not 
define  the  offense,  it  is  competent  for  the  court  to  give  a  judicial  definition  pf  it. 

U.  B.  V,  Kelly,  (1826)  11  V^eat.  (U.  S.)  417. 

IV.  Offenses  oe  Vessel  Held  bt  Pieate&  —  Murder  or  robbery  committed 
on  the  high  seas  may  be  an  offense  cognizable  by  the  courts  of  the  United  States, 
although  it  was  committed  on  board  of  a  vessel  not  belonging  Co  citizens  of  the 
United  States,  as  if  the  vessel  had  no  national  character,  but  was  possessed  and 
held  by  pirates,  or  persons  not  lawfully  sailing  under  the  flag  of  any  foreign 
nation. 

U.  8.  V.  Holmes,  (1820)  6  Wheat  (U.  S.)  417. 

V.  HuEDEB  BT  A  FoEElGEEE  OE  A  FoBEiGN  SHIP.  —  Murder  committed  at  sea 
on  board  a  foreign  vessel  is  not  punishable  by  the  laws  of  the  United  States 
if  committed  by  a  foreigner  upon  a  foreigner,  but  otherwise  as  to  piracy,  for 
that  is  a  crime  within  the  acknowledged  reach  of  the  punishing  power  of 
Congress. 


U.  8.  9,  Bowers,  (1820)  5  Wheat.  (U.  8.) 
108,  wherein  the  court  said:  "  Nor  is  it  any 
objection  to  this  opinion,  that  the  law  de- 
clares murder  to  be  piracy.  These  are  things 
so  essentially  different  in  their  nature,  that 
not  even  the  omnipotence  of  legislative  power 
can  confound  or  identify  them.  Had  Con- 
gress, in  this  instance,  declared  piracy  to  be 
murder,  the  absurdity  would  have  been  felt 
and  acknowledged;  yet,  with  a  view  to  the 
exercise  of  jurisdiction,  it  would  have  been 
more  defensible  than  the  reverse,  for  in  one 
case  it  would  restrict  the  acknowledged  scope 
of  its  legitimate  powers,  in  the  other  extend 


it.  If,  by  calling  murder  piracy,  it  might 
assert  a  jurisdiction  over  tnat  offense  com- 
mitted by  a  foreigner  in  a  foreign  vessel, 
what  offense  might  not  be  brought  within 
their  power  by  the  same  device?  The  most 
offensive  interference  with  the  governments 
of  other  nations  might  be  defended  on  the 
precedent.  Upon  the  whole,  I  am  satisfied 
that  Congress  neither  intended  to  punish 
murder  in  cases  with  which  they  had  no 
right  to  interfere,  nor  leave  unpunished  the 
crime  of  piracy  in  any  cases  in  which  they 
might  punish  it." 


TI.  CoiTNTEEFElTiHG  FoBEiOH  HOHET.  —  The  law  of  nations  requires  every 
national  government  to  use  "  due  diligence  "  to  prevent  a  wrong  heing  done 
within  its  own  dominion  to  another  nation  with  which  it  is  at  peace,  or  to  the 
people  thereof ;  and  because  of  this  the  obligation  of  one  nation  to  punish  those 
w^ho  within  its  own  jurisdiction  counterfeit  the  money  of  another  nation  has 
long  been  recognized. 

U.  8.  r.  Arjona,  (1887)  120  U.  S.  484. 
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Vn.  CoiTKTEBFEiTiHO  Secitbitiss  OF  FOBEIGN  Hation.  —  Counterfeiting  the 
securities  of  a  foreign  nation  comes  within  the  reach  of  international  law,  and 
an  Act  of  Congress  entitled  "  An  Act  to  prevent  and  punish  counterfeiting  in 
the  United  States  of  notes,  bonds,  or  other  securities  of  foreign  governments," 
is  valid. 

XT.  S.  V,  White,  (1886)  27  Fed.  Rep.  201. 

Tin.  COUHTEBFEITIKG  H0T£8  OF  FOBEION  COBPOBATIOH.  —  The  obligations  of 

the  law  of  nations  include  the  punishment  of  counterfeiting  notes  of  a  foreign 
bank  or  corporation,  or  of  having  in  possession  the  plates  from  which  may  be 
printed  counterfeits  of  the  notes  of  foreign  banks  or  corporations,  whether  such 
securities  are  national,  municipal,  or  corporate. 

U.  S.  V,  Arjona,  (1887)   120  U.  S.  483. 


IX.  SiTFFBESSIOK  OF  SLAVE  TBADE. 

Congress  has  power,  under  this  clause  and 
the  clause  giving  to  Congress  the  power  to 
regulate  commerce,  to  suppress  the  slave 
trade    by    passing    all    lawB   necessary    and 


5 roper  for  that  purpose.     Charge  to  Grand 
ury,    (1859)    3  PhiU.    (Pa.)    627,  30  Fed. 
Cas.  No.  18,269a. 


X.  State  Jitbisdigtiok  —  1.  In  OeneraL  —  The  power  of  the  United  States 
to  pass  and  enforce  a  statute  protecting  rights  secured  by  the  law  of  nations 
does  not  prevent  a  state  from  providing  punishment  for  the  same  thing. 

U.  S.  V,  Arjona,  (1887)  120  U.  S.  487. 

2.  Counterfeiting  Foreign  Hotee.  —  A  state  statute  under  which  a  person 
was  chai^d  with  having  knowingly,  wilfully,  unlawfully,  and  feloniously  in 
his  possession  a  certain  stamp,  block,  and  plate  made  use  of  in  counterfeiting 
bank  notes,  designed  and  engraved  for  the  purpose  of  striking  and  printing 
counterfeiting  bank  notes,  in  the  likeness  of  and  similitude  of  the  genuine 
five-pound  notes  of  the  Bank  of  England,  was  held  to  be  valid. 

stitution  of  the  United  States.  This  is  not 
an  attempted  nullification  of  a  federal  stat- 
ute, or  .an  effort  to  enforce  it  in  a  state 
court ;  it  is  a  law  to  prevent  frauds  upon  the 
citizens  of  the  state,  and  has  nothing  to  do 
with  the  purpose  of  enforcement  of  the  fed- 
eral law."  Citing  U.  S.  v.  Arjona,  (1887)  120 
U.  S.  487,  in  which  case  the  court  said  that 
the  power  to  enforce  such  a  statute  "does 
not  prevent  a  state  from  providing  for  the 
punishment  of  the  same  thing;  for  here,  as 
in  the  case  of  counterfeiting  the  coin  of  the 
United  States,  the  act  may  be  an  offense 
against  the  authority  of  a  state  as  well  at 
that  of  the  United  States." 


People  V.  McDonnell,  (1889)  80  Cal.  285, 
wherein  it  was  said :  "  The  state  is  not  in- 
hibited from  passing  laws  to  punish  an  act 
which  may  result  in  fraudulent  imposition 
upon  its  citizens,  because  the  federal  govern- 
ment has  the  exclusive  right  to  punish  for 
an  infraction  of  its  laws  made  in  conse- 
quence of  a  duty  it  owes  under  the  law  of 
nations.  The  act  is  the  same  for  which  the 
person  is  punished,  but  the  laws  are  different 
and  for  a  different  purpose.  The  state  could 
not  punish  for  an  infraction  of  the  federal 
statute,  but  can  do  so  as  to  its  own  statutes, 
when  the  object  is  to  exercise  the  police 
power  which  appertains  to  it  under  the  Con- 
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ARTICLE  I.,  SECTION  8. 

**  The  Congress  shall  have  power    *    *    *    to  declare  war,  grant  letters  of  marqne 
and  reprisal,  and  make  mles  concerning  captures  on  land  and  water." 

I.  Plenary  Power  of  Congress,  637. 

IL  Exclusive  Power  of  Congress  to  Declare  War  or  Conclude 
Peace,  637. 

III.  Effect  of  Declaration  of  War,  638. 

1.  In  General^  638. 

2.  No  Confiscation  of  Enemy  Property  in  Absence  of  Statute^  638. 

3.  Reprisals^  638. 

IV.  Rights  of  Action  Between  Citizens  of  Belligerents,  639. 
V.  Power  to  Acquire  Territory,  639. 

VI.  Rules  of  Public  Law  Applicable  to  Civil  War,  639. 

VII.  Power  to  Repel  Invasions  and  Declare  War  Against  a  State, 

640. 
VIII.  Power  to  Seize  Property  for  War  Purposes,  640. 
IX.  Power  to  Confiscate  Enemy  Property,  640. 
X.  Right  to  Prize  Money,  642. 
XI.  Permitting  Partial  Intercourse  with  the  Enemy,  642. 
XII.  Power  to  Establish  Military  Tribunals  to  Try  Civilians,  642. 

XIII.  Power  to  Establish  National  Cemeteries,  643. 

XIV.  Limitation  of  Actions,  643. 

XV.  Court- Martial  for  Assassins  of  President,  643. 
XVI.  State  Non-intercourse  Act,  643. 
XVII.  State  Tax  on  Passengers,  643. 

L  PlSlTAnT  POWSB  OP  CoiroBESS.  —  The  rule  that  in  the  enforcement  of  pro- 
visions guaranteeing  civil  rights,  Congress  is  limited  to  the  enactment  of  legis- 
lation corrective  of  any  wrong  committed  by  the  states  and  not  by  the  individ- 
uals, does  not  apply  to  those  cases  in  which  Congress  is  clothed  with  direct 
and  plenary  powers  of  legislation  over  the  whole  subject,  accompanied  with  an 
express  or  implied  denial  of  such  powers  to  the  states,  as  in  the  regulation  of 
commerce  with  foreign  nations,  among  the  several  states,  and  with  the  Indian 
tribes,  the  coining  of  money,  the  establishment  of  post  offices  and  post  roads, 
the  declaring  of  war,  etc.  In  these  cases  Congress  has  power  to  pass  laws  for 
regulating  the  subjects  specified  in  every  detail,  and  the  conduct  and  transactions 
of  individuals  in  respect  thereof. 

Civil  Rights  Cases,  (1883)   109  U.  S.  18. 

n.  EZOLIT8IYB  PowsB  01  CoiraBEBB  TO  Deolabe  Was  ob  Conglitde  Peace.  — 

The  existence  of  war  and  the  restoration  of  peace  are  to  be  determined  by  the 

political  department  of  the  government,  and  such  determination  is  binding  and 
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conclusive  upon  the  courts,  and  deprives  the  courts  of  the  power  of  hearing 
proof  and  determining  as  a  question  of  fact  either  that  war  exists  or  has  ceased 
to  exist 

Perkins  17.  Rogers,  (1871)  35  Ind.  167,  Congress,  and  the  President  has  no  power  to 
wherein  it  was  said  that  the  war-making  declare  war  or  conclude  peace,  except  as  he 
power    is,    by   the    Constitution,    vested    in      may  be  empowered  by  Congress. 

nL  EnEOT  OF  DEOLA&ATloir  OF  Wab  —  1.  In  General  —  When  Congress 
declares  war,  by  that  declaration  it  puts  in  force  the  laws  of  war ;  and  the  war 
powers  of  the  government,  which  are  not  to  be  exercised,  under  tl\e  Constitution, 
in  time  of  peace,  now  come  into  full  force,  by  virtue  of  the  Constitution,  and 
are  to  be  exerted  by  the  President  and  Congress.  After  the  declaration  of 
war,  every  act  done  in  carrying  on  the  war  is  an  act  done  by  virtue  of  the 
Constitution,  which  authorized  the  war  to  be  commenced.  Every  measure  of 
Congress,  and  every  executive  act  performed  by  the  President,  intended  and 
calculated  to  carry  the  war  to  a  successful  issue,  are  acts  done  under  the 
Constitution;  whether  the  act  or  the  measure  be  for  the  raising  of  money  to 
support  armies,  or  a  declaration  of  freedom  to  fill  their  ranks  and  weaken  the 
the  enemy ;  whether  it  be  the  organization  of  military  tribunals  to  try  traitors, 
or  the  destruction  of  their  property  by  the  advancing  army,  without  due 
process  of  law;  and  the  validity  of  such  acts  must  be  determined  by  the 
Constitution. 

McCormiek  v,  Humphrey,  (1S66)  27  Ind.  164. 

8.  Vo  Confiioation  of  Enemy  Property  in  Absence  of  Statute.  —  The  power  of 
confiscating  enemy  property  is  in  Congress,  and  a  declaration  of  war  does  not, 
in  itself,  enact  a  confiscation  of  the  property  of  the  enemy  within  the  territory 
of  the  United  States. 


Brown  r.  U.  S.,  (1814)  8  Cranch  (U.  S.) 
128,  in  which  case  the  court  said:  "It  is 
urged  that,  in  executing  the  laws  of  war,  the 
executive  may  seize  and  the  courts  may  con- 
demn all  property  which,  according  to  the 
modem  law  of  nations,  is  subject  to  con- 
fiscation, although  it  might  require  an  Act 
of  the  legislature  to  justify  the  condemnation 
of  that  property  which,  according  to  modern 
usage,  ought  not  to  be  confiscated.  This 
argument  niust  assume  for  its  basis  the  posi- 
tion that  modern  usage  constitutes  a  rule 
which  acts  directly  upon  the  thing  itself  by 
its  own  force,  and  not  through  the  sovereign 
power.  This  position  is  not  allowed.  This 
usage  is  a  guide  which  the  sovereign  fol- 
lows or  abandons  at  his  will.  The  rule,  like 
other  precepts  of  morality,  of  humanity,  and 
even  of  wisdom,  is  addressed  to  the  judg- 
ment of  the  sovereign;  and  although  it  can- 
not be  disregarded  by  him  without  obloquy, 
>et  it  may  be  disregarded.  The  rule  is,  in 
its  nature,  flexible.    It  is  subject  to  infinite 


modification.  It  is  not  an  immutable  rule  of 
law,  but  depends  on  political  considerationK 
which  may  continually  vary.  Conunercial 
nations,  in  the  situation  of  the  United 
States,  have  always  a  considerable  quantity 
of  property  in  the  possession  of  their 
neighbors.  When  war  breaks  out,  the  ques- 
tion, what  shall  be  done  with  enemy  prop- 
erty in  our  country,  is  a  question  rather  of 
policy  than  of  law.  The  rule  which  wr 
apply  to  the  property  of  our  enemy  will  be 
applied  by  him  to  the  property  ot  our  citi- 
zens. Like  all  other  questions  of  poliqr,  it  is 
proper  for  the  consideration  of  a  department 
which  can  modify  it  at  will;  not  for  the 
consideration  of  a  department  which  can 
pursue  only  the  law  as  it  is  written.    It  is 

f proper  for  the  consideration  of  the  legis- 
ature,  not  of  the  executive  or  judiciary." 
See  also  McVeigh  V.  Old  Dominion  Bank, 
(1875)  26  Gratt.  (Va.)  199;  Hedges  v.  Price, 
(1867)  2  W.  Va.  231,  and  also  infra,  IX. 
Foyoer  to  Confiscate  Enemy  Property,  p.  640. 


8.  Eeprisals.— Reprisals  may  be  made  on  enemy  property  found  within  the 
United  States  at  the  declaration  of  war,  if  such  be  the  will  of  Congress,  but  a 
declaration  of  war  is  not  an  expression  of  its  will  to  that  effect. 

Brown  v,  U.  S.,  (1814)  8  Cranch  (U.  S.)  127. 
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IV.  Rights  of  Action  Betweeit  Citizeitb  of  Belligebents.  —A  declaration 
of  war  by  competent  authority  puts  an  end  to  all  rights  of  action  as  between 
the  citizens  of  the  respective  belligerent  powers,  from  its  date  to  the  conclusion 
of  peace;  suspends  the  running  of  the  statute  of  limitations,  and  also  the 
running  of  interest  upon  debts  between  citizens  of  the  respective  belligerents. 

Jackaon  Ins.  Ck>.  v,  Stewart,   (1866)    I  Hughes  (U.  S.)  310,  13  Fed.  Caa.  No.  7,152. 

V.  POWEB  TO  AOQuntE  Tebbitobt.  —  The  Constitution  confers  absolutely 
on  the  government  of  the  Union  the  powers  of  making  war  and  of  making 
treaties ;  consequently  that  government  possesses  the  power  of  acquiring  territory 
either  by  conquest  or  by  treaty. 

The  power  to  acquire  territory  by  Congreaa 
is  necessarily  implied  from  the  power  to 
make  war.  Nelson  t?.  U.  S.,  (1887)  30  Fed. 
Rep.  115. 


American   Ins.   Co.   v.   356   Bales   Cotton, 
(1828)  1  Pet.  (U.  S.)  541. 


Tha  Power  to  Deolare  War  Waa  Hot  Conferred  upon  Congren  for  the  ParpoMO  of  Aggretsioa 

or  aggrandizement,  but  to  enable  the  general  government  to  vindicate  by  arms, 
if  it  should  become  necessary,  its  own  rights  and  the  rights  of  its  citizens.  A 
war,  therefore,  declared  by  Congress,  can  never  be  presumed  to  be  waged  for 
the  purpose  of  conquest  or  the  acquisition  of  territory ;  nor  does  the  law  declar- 
ing the  war  imply  an  authority  to  the  President  to  enlarge  the  limits  of  the 
United  States  by  subjugating  the  enemy's  country.  The  United  States,  it  is 
true,  may  extend  its  boundaries  by  conquest  or  treaty,  and  may  demand  the 
cession  of  territory  as  the  condition  of  peace,  in  order  to  indemnify  its  citizens 
for  the  injuries  they  have  suffered,  or  to  reimburse  the  government  for  the 
expenses  of  the  war.  But  this  can  be  done  only  by  the  treaty-making  power  or 
the  legislative  authority,  and  is  not  a  part  of  the  power  conferred  upon  the 
President  by  the  declaration  of  war. 

country  be  actuated  by  such  a  spirit,  to 
declare  an  aggressive  war,  to  be  undertaken 
in  self-defense  and  an  intended  conquest  to 
be  desired  only  as  a  compensation  for  past 
or  security  against  future  injuries.  But  the 
distinction  is  important  when  a  court  is 
asked  to  presume  that  conquest  was  the 
object  of  the  war.  Under  our  government, 
at  least,  such  a  presumption  cannot  be  in- 
dulged. U.  S.  V.  Castillero,  (1862)  2  Black 
(U.  S.)   366. 


Fleming  i?.  Page,   (1860)  9  How.   (U.  S.) 
614. 

Aa  a  limitation  upon  the  power  of  Congreaa, 
thia  diatinction  may,  practically,  be  unim- 
portant. As  every  war  in  which  the  country 
may  be  engaged  must  be  regarded  by  all 
branches  of  the  government,  and  even  by 
neutrals,  as  a  just  war,  and  as  nations  can 
readily  cloak  a  spirit  of  rapacity  and  aggres- 
sion under  professions  of  justice  and  mod- 
eration, it  ia  at  all  times  easy,  should  our 


VL  Rules  of  Public  Law  Applicable  to  Civil  Wab.  —  The  powers  given 

by  this  clause  may  be  exercised  when  the  necessity  for  their  exercise  is  called 
out  by  domestic  insurrection  and  internal  civil  war. 


Tvler  f7.  Defrees,  (1870)  11  Wall.  (U.  S.) 
345.*  See  also  Miller  v.  U.  S.,  (1870)  11 
Wall.  (U.  S.)  292. 

Kiiles  of  international  law  applicable  to 
civil  war.  — "  Were  the  rules  and  doctrines 
of  international  law  at  all  applicable  to  this 
conflict,  or  were  the  quentions  arising  out  of 
it  to  be  wholly  determined  by  the  municipal 
law?    This  general  question  first  came  before 


the  Supreme  Court  in  The  Brig  Amy  War- 
wick, (1862)  2  Black  (U.  S.)  635.  It  haa 
since  been  frequently  before  that  tribunal. 
See  The  Venice,  (1864)  2  Wall.  (U.  S.)  258; 
Mra.  Alexander's  Cotton,  (1864)  2  Wall. 
(U.  S.)  404;  The  Hampton,  (1866)  5  Wall. 
(U.  S.)  372;  The  William  Bagaley,  (1866) 
5  Wall.  (U.  S.)  377;  Ouachita  Cotton, 
(1867)  6  Wall.  (U.  S.)  521;  Hanger  v.  Ab- 
bott,  (1867)   6  Wall.   (U.  S.)    532;  Coppell 
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V  Hall,  (1868)  7  Wall.  (U.  S.)  642;  McKee 
V,  U.  S.,  (1868)  8  Wall.  (U.  S.)  163;  The 
Grapeshot,  (1869)  9  Wall.  (U.  S.)  129. 
These  cases  all  apply,  or  declare  to  b«  ap- 
plicable,  to  the  Rebellion,  the  general  doc- 
trines of  public  law  which  govern  in  wars 
between  independent  nations.  Of  course,  the 
authority  of  Congress  to  modify  these  doc* 
trines  as  applied  to  states  in  insurrection 
and  the  inhabitants  thereof  would  not,  prob- 
ably, be  disputed.  In  determining  questions 
arising  out  of  the  Rebellion,  the  courts  of 
the  Linited  States  will  first  inquire  what 
legislation  has  the  Congress  of  the  United 
States  enacted  respecting  such  questions.  If 
any,  the  courts  will  be  governed  by  it  so  far 
as  it  is  within  the  constitutional  competency 


of  Congress.  If  none,  then  the  general  rules 
and  d^rines  of  international  law  will  be 
resorted  to  by  the  courts  to  determine  the 
rights  of  the  parties.  What  exceptions  to 
the  application  of  these  rules  and  doctrines, 
arising  out  of  the  peculiar  nature  of  our 
government  and  of  the  war,  must  necessarily 
or  should  properly  be  made,  cannot  be  well 
determined  in  advance."  Philips  v.  Hatch, 
(1871)  1  Dill.  (U.  S.)  571,  19  Fed.  Cas.  No. 
11,094. 

This  clause  relates  only  to  wars  with  for- 
eign nations.  —  Norris  v.  Doniphan,  ( 1863)  4 
Met.  (Ky.)  391,  holding  that  it  had  no 
reference  to  the  civil  war. 


vn.  PowsB  TO  Repel  Ihyabioits  avd  Dsolabe  Was  Agaikst  a  State.  — 

By  the  Constitution,  Congress  alone  has  the  power  to  declare  a  national  or 
foreign  war.  It  cannot  declare  war  against  a  state,  or  any  numher  of  states, 
by  virtue  of  any  clause  in  the  Constitution.  The  Constitution  confers  on  the 
President  the  whole  executive  power.  He  is  bojind  to  take  care  that  the 
laws  be  faithfully  executed.  He  is  commander-in-chief  of  the  army  and  navy 
of  the  United  States,  and  of  the  militia  of  the  several  states  when  called  into 
the  actual  service  of  the  United  States. 


The  Brig  Amy  Warwick,  (1862)  2  Black 
(U.  S.)  668. 

It  is  the  exclusive  province  of  Congress  to 
declare  war,  but  the  right  to  repel  invasions 
arises  from  self  preservation  and  defense, 
which  is  a  primary  law  of  nature  and  con- 
stitutes  part  of   the   law   of   nations.     It, 


therefore,  becomes  the  duty  of  a  people,  and 
particularly  of  the  executive  magistrate,  who 
18  at  their  head,  and  commander-in-chief  of 
the  forces  by  sea  and  land,  to  repel  aggres- 
sions and  invasions.  People  v.  Smith,  (U.  S. 
Cir.  Ct.  1806)  3  Wheel.  Crim.  (N.  Y.)  100, 
27  Fed.  Gas.  No.  16,342. 


Tin.  PowEB  TO  Seize  Pbopebtt  fob  Wab  Pvbposes. —  The  power  given  by 
this  clause  is  granted  in  the  largest  terms,  and  without  any  expressed  limita- 
tion. By  section  2  of  the  Act  of  March  3,  1863,  providing  "  that  the  secretary 
of  the  navy  or  the  secretary  of  war  shall  be,  and  they,  or  either  of  them,  are 
hereby  authorizfed  to  take  any  captured  vessel,  any  arms  or  munitions  of  war, 
or  other  material,  for  the  use  of  the  government;  and  when  the  same  shall 
have  been  taken,  before  being  sent  in  for  adjudication,  or  afterwards,  the 
department  for  whose  use  it  was  taken  shall  deposit  the  value  of  the  same  in 
the  treasury  of  the  United  States,  subject  to  the  order  of  the  court  in  which 
prize  proceedings  shall  be  taken  in  the  case ;  and  when  there  is  a  final  decree 
of  distribution  in  the  prize  court,  or  if  no  proceedings  in  prize  shall  be  taken, 
the  money  shall  be  credited  to  the  navy  department,  to  be  distributed  according 
to  law,"  the  authority  of  Congress  was  not  exceeded. 

Appropriation  of  Captured  Properly  by  the  War,  etc,  Departments,    (1863)    10  Op. 
Atty.-Gen.  619. 


IZ.  PowEB  TO  C0HFI8GATE  BvEMT  PBOPEBTT.  —  War  gives  to  the  sovereign 
full  right  to  take  the  persons  and  confiscate  the  property  of  the  enemy  wherever 
found.    The  mitigations  of  this  rigid  rule,  which  the  humane  and  wise  policy 
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of  modem  timeB  has  introduced  into  practice,  will  more  or  leas  affect  the 
exercise  of  this  rights  but  cannot  impair  the  right  itself.  That  remains  un- 
diminishedy  and  when  the  sovereign  authority  shall  choose  to  bring  it  into 
operation,  the  judicial  department  must  give  effect  to  its  will.  But  until  that 
will  shall  be  expressed,  no  power  of  condemnation  can  exist  in  the  court 


Brown  v.  U.  8.,  (1814)  8  Cranch  (U.  S.) 
122,  wherein  the  court  further  said:  "It 
would  be  restraining  this  clause  within. nar- 
rower limits  than  the  words  themselves  im- 
port to  say  that  the  power  to  make  rules 
concerning  captures  on  land  and  water  is  to 
be  confined  to  captures  which  «re  extrater- 
ritorial. If  it  extends  to  rules  respecting 
enemy  property  found  within  the  territory, 
then  we  perceive  an  express  grant  to  Con- 
gress of  tne  power  in  question  as  to  an  inde- 
pendent substantial  power,  not  included  in 
that  of  declaring  war." 

Act  of  CongiMs  necessary.  —  That  the  dec- 
laration of  war  has  only  the  effect  of  placing 
the  two  nations  in  a  state  of  hostility,  of 
producing  a  state  of  war,  of  giving  thos^ 
rights  which  war  confers;  but  not  of  operat- 
ii^y  by  ite  own  force,  any  of  those  results, 
such  as  a  transfer  of  property,  which  are 
usually  produced  by  ulterior  measures  of 
government,  is  fairly  deducible  from  the 
enumerated  powers  which  accompany  that 
of  declaring  war.  Brown  v,  U.  S.,  (1814)  8 
Cranch  (U.  S.)  125. 

The  mere  declaration  of  war  does  not 
confiscate  enemy  property  or  debts  due  to  an 
enemy,  nor  does  it  vest  the  property  or  debts 
in  the  government,  as  to  support  judicial 
proceedings  for  the  confiscation  of  property 
or  debts,  without  the  expression  of  the  will 
of  the  government,  through  its  proper  de- 
partment, to  that  effect.  Under  the  Consti- 
tution of  the  United  States,  the  power  of  con- 
fiscating enemy  property  and  debts  due  to 
an  enemy  is  in  Congress  alone.  Britton  v. 
Butler,  (1872)  9  Blatchf.  (U.  S.)  456,  4 
Fed.  Cas.  No.  1,903. 

Enemy  property  found  within  the  United 
States  on  the  breaking  out  of  war  cannot  be 
confiscated  without  an  Act  of  Congress  au- 
thorizing such  confiscation.  Wagner  v. 
Schooner  Juanita,  (1846)  Newb.  Adm.  352, 
28  Fed.  Cas.  No.  17,039.    See  also  U.  S.  v. 


Stevenson,  (1869)  3  Ben.  (U.  S.)  119,  27 
Fed.  Cas.  No.  16,396;  U.  S.  v,  1,766  Shares 
of  Capital  Stock,  (1866)  5  Blatchf.  (U.  S.) 
231,  27  Fed.  Cas.  No.  15,961. 

The  confiscation  Acts  of  Congress  of  z86x 
and  1862  were  held  to  be  constitutional.  The 
power  to  declare  war  involves  the  power  to 
prosecute  it  by  all  means  and  in  any  manner 
by  which  war  may  be  legitimately  prose- 
cuted. It,  therefore,  includes  the  right  to 
seize  and  confiscate  all  property  of  an  enemy 
and  to  dispose  of  it  at  the  will  of  the  captor. 
This  is  and  always  has  been  an  undoubted 
belligerent  right,  and  in  the  civil  war  the 
United  States  were  vested  with  belligerent 
rights  in  addition  to  the  sovereign  powers  it 
previously  held.  Miller  t?.  U.  S.,  (1870)  11 
Wall.  (U.  S.)  304.  See  also  Tyler  v.  De- 
frees',  (1870)  11  Wall.  (U.  S.)  344. 

The  Act  of  Congress  of  July  13,  1861, 
authorizing  the  President  to  proclaim  and 
declare  **  the  inhabitants  *'  of  certain  states, 
"or  any  section  or  part  thereof,  to  be  in  a 
state  of  insurrection  against  the  United 
States,  and  thereupon  all  commercial  inter- 
course, by  and  between  the  same  and  the 
citizens  thereof  and  the  citizens  of  the  rest 
of  the  United  States,  shall  cease  and  be  un- 
lawful so  long  as  such  condition  of  hostility 
shall  continue;  and  all  goods,  etc.,  coming 
from  said  state  or  section  into  the  other 
parts  of  the  United  States,  and  all  proceeding 
to  such  state  or  section,  by  land  or  water, 
shall,  together  with  the  vessel  or  vehicle  con- 
veying the  same,  or  conveying  persons  to  or 
from  such  state  or  section,  be  forfeited  to  the 
United  States,"  was  held  to  be  a  valid  exer- 
cise of  legislative  power;  for  the  Congress  of 
the  United  States  was  not,  by  the  Rebellion, 
deprived  of  the  authority  to  legislate  in  this 
manner  with  a  view  to  its  suppression. 
Brown  t?.  Hiatt,  (1870)  1  Dill.  (U.  S.)  372, 
4  Fed.  Cas.  No.  2,011.  See  also  The  Ned, 
(1862)  1  Blatchf.  Prize  Cas.  119,  17  Fed. 
Cas.  No.  10,078. 


Deeluliig  Freedom  of  Oaves* —  The  Act  of  Congress  of  July  17,  1862,  providing 
that  "  all  slaves  of  persons  who  shall  hereafter  be  engaged  in  rebellion  against 
the  government  of  the  United  States,  or  who  shall  in  any  way  give  aid  or , 
comfort  thereto,  escaping  from  such  persons  and  taking  refuge  within  the  ' 
lines  of  the  army;  and  all  slaves  captured  from  such  persons,  or  deserted  by ' 
them,  and  coming  under  the  control  of  the  government  of  the  United  States, 
and  all  slaves  of  such  persons  found  or  being  within  any  plaxse  occupied  by 
rebel  forces  and  afterwards  occupied  by  the  forces  of  the  United  States,  shall 
be  deemed  captives  of  war,  and  shall  be  forever  free  of  their  servitude  and 
not  again  held  as  slaves,"  was  held  to  be  valid,  as  a  state  of  war  existed. 
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Buie  t\  Parker,  (1869)  63  N.  Car.  131. 

The  emancipation  proclamation  was  valid 
aa  far  as  the  government  forces  could  execute 
it.  —  The  former  slave  does  not  trace  his 
freedom  to  the  amendments  to  the  Constitu- 
tion of  the  United  States,  or  the  enactments 
in  the  Constitution  of  the  state  of  Arkansas, 


but  to  the  sovereign  will  of  the  nation,  in 
the  assertion  of  her  rights  and  privil^scs 
during  active  war,  manifested  by  her  procla- 
mation and  carried  into  effect  by  her  armies, 
under  the  laws  of  war,  and  assoitcd  to  by 
her  enemies  in  their  terms  of  peace.  Jacoway 
V.  Denton,  (1869)  25  Ark.  629. 


X.  Right  to  Pbize  Hovbt.  —  In  the  absence  of  an  Act  of  Congress  there  is 
no  right  to  prize  in  property  captured  by  vessels  of  the  United  States. 


The  Siren,  (1871)  13  Wall.  (U.  S.)  392, 
wherein  the  court  said :  "  While  the  Ameri- 
can colonies  were  a  part  of  the  British  em- 
pire, the  English  maritime  law,  including  the 
law  of  prize,  was  the  maritime  law  of  this 
country.  From  the  close  of  the  Revolution 
down  to  this  time  it  has  continued  to  be  our 
law,  so  far  as  it  is  adapted  to  the  altered 
circumstances  and  condition  of  the  country 
and  has  not  been  modified  by  the  proper 
national  authorities.  In  our  jurisprudence 
there  are,  strictly  speaking,  no  droits  of  ad- 
miralty.   The  United  States  have  succeeded 


to  the  rights  of  the  Crown.  No  one  can  have 
any  right  or  interest  in  any  prize  except  by 
their  grant  or  permission.  All  captures  made 
without  their  express  authority  inure  i^ 
facto  to  their  benefit.  Whenever  a  claim  is 
set  up  its  sanction  by  an  Act  of  Congress 
must  be  shown.  If  no  such  Act  can  be  pro- 
duced the  alleged  right  does  not  exist.  The 
United  States  take  captured  property,  not 
as  droits,  but  strictly  and  solely  fure  reipub- 
lioiE."  See  also  The  Hampton,  (1866)  6 
Wall.  (U.  S.)  376. 


XI  Pebkittivg  Pabtial  Intebooubsb  with  the  Svskt.-^  Even  if,  in  the 
absence  of  congressional  action,  the  power  of  permitting  partial  intercourse 
with  a  public  enemy  may  not  be  exercised  by  the  President  alone,  who  is 
constitutionally  invested  with  the  entire  charge  of  hostile  operations,  there  is 
no  doubt  that  a  concurrence  of  both  affords  ample  foundation  for  any  regulations 
on  the  subject 

Hamilton  f?.  DiUin,  (1874)  21  Wall.  (U.  8.)  87. 

xn.  PowsB  TO  Establish  Militabt  Tbdvvals   to   Tbt   CiYiLiAn.— 

As  to  the  power  of  Congress  to  establish  military  tribunals,  Chief  Justice  Chase, 

in  an  opinion  concurring  in  the  order  made  in  the  cause,  but  not  concurring 

in  some  particulars  with  the  opinion  of  the  court,  said :  "  What  we  have  already 

said  sufficiently  indicates  our  opinion  that  there  is  no  law  for  the  government 

of  the  citizens^  the  armies,  or  the  navy  of  the  United  States,  within  American 

jurisdiction,  which  is  not  contained  in  or  derived  from  the  Constitution.    And 

wherever  our  army  or  navy  may  go  beyond  our  territorial  limits,  neither  can 

go  beyond  the  authority  of  the  President  or  the  legislature  of  Congress.    There 

are  under  the  Constitution  three  kinds  of  military  jurisdiction:  one  to  be 

exercised  both  in  peace  and  war;  another  to  be  exercised  in  time  of  foreign 

war  without  the  boundaries  of  the  United  States,  or  in  time  of  rebellion  and 

civil  war  within  states  or  districts  occupied  by  rebels  treated  as  belligerents; 

and  a  third  to  be  exercised  in  time  of  invasion  or  insurrection  within  the 

limits  of  the  United  States,  or  during  rebellion  within  the  limits  of  states 

maintaining  adhesion  to  the  national  government,  when  the  public  danger 

requires  its  exercise.     The  first  of  these  may  be  called  jurisdiction  under 

military  law,  and  is  found  in  Acts  of  Congress  prescribing  rules  and  articles 

of  war,  or  otherwise  providing  for  the  government  of  the  national  forces;  the 

(second  may  be  distin^iahed  as  military  government,  superseding,  as  far 
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may  be  deemed  expedient^  the  local  law,  and  exercised  by  the  military  com- 
mander under  the  direction  of  the  President,  with  the  express  or  implied 
sanction  of  Congress;  while  the  third  may  be  denominated  martial  law  proper, 
and  is  called  into  action  by  Congress,  or  temporarily,  when  the  action  of 
Congress  cannot  be  invited,  and  in  the  case  of  justifying  or  excusing  peril, 
by  the  President,  in  times  of  insurrection  or  invasion,  or  of  civil  or  of  foreign 
war,  within  districts  or  localities  where  ordinary  law  no  longer  adequately 
secures  public  safety  and  private  rights.  We  think  that  the  power  of  Congress, 
in  such  times  and  in  such  localities,  to  authorize  trials  for  crimes  against  the 
security  and  safety  of  the  national  forces,  may  be  derived  from  its  constitutional 
authority  to  raise  and  support  armies  and  to  declare  war,  if  not  from  its 
constitutional  authority  to  provide  for  governing  the  national  forces." 

£«  p.  MiUigan,  (1866)  4  Wall.  (U.  S.)  141.  See  Ex  p.  Vallandigham,  (1863)  5  West 
L.  Month.  37,  28  Fed.  Cas.  No.  16,816. 

XTTT. ,  PowsB  TO  Establish  Hatioital  Cexbtebiss.  —  As  incident  to  the 
power  of  making  war,  the  national  government  has  the  power  to  bury  the  dead 
who  have  fallen  in  battle  and  to  appropriate  for  this  purpose  such  lands  as  are 
necessary  to  hold  such  burial  places  and  to  protect  them  from  desecration. 

National  Cemeteries,  <1869)  13  Op.  Atty.-Gen.  133. 

XIV.  Limitatioh  op  Actions.  —  The  Act  of  Congress  of  June  11,  1864, 
enacting  that  whenever  "  after  &uch  action  —  civil  or  criminal  —  shall  have 
accrued,  such  person  cannot^  by  reason  of  such  resistance  of  the  laws,  or 
such  interruption  of  judicial  proceedings,  be  arrested  or  served  with  process 
for  the  commencement  of  the  action,  the  time  during  which  such  person  shall 
so  be  beyond  the  reach  of  legal  process  shall  not  be  deemed  or  tal^en  as  any 
part  of  the  time  limited  by  law  for  the  commencement  of  such  action,"  was 
held  constitutional  as  necessarily  implied  from  the  powers  to  make  war  and 
suppress  insurrections. 

Stewart  v.  Kahn,  (1870)  11  Wall.  (U.  S.)  504.  See  also  Mayfield  r.  Richards,  (1885) 
115  U.  S.  137. 

XV.  COITBT-MABTIAL  FOB  ASSASSINS  OF  Pbesideht.  —  The  attomey-general 
advised  that  the  persons  charged  with  the  assassination  of  the  President  in  the 
city  of  Washington,  on  April  14, 1865,  could  be  lawfully  tried  before  a  military 
tribunal. 

Military  Commissions,  (1865)  11  Op.  Atty.-Gen.  297. 

XTl.  State  HoN-lNTSBCOirBSE  Act.  —  The  Vermont  Non-intercourse  Act  of 
1812  was  held  to  be  valid. 

Edwards  v.  Adams,  (1817)  Brayt.  (Vt.)  46.  But  see  Phelps  t?.  Sowles,  (1838)  19 
Wend.  (N.  Y.)  547,  doubting. 

XVn.  State  Tax  on  Passeitgebs.  —  A  state  statute  providing  that  "  there 
shall  be  levied  and  collected  a  capitation  tax  of  one  dollar  upon  every  person 
leaving  the  state  by  any  railroad,  stage  coach,  or  other  vehicle  engaged  or 
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employed  in  the  business  of  transporting  passengers  for  hire,"  and  that  the 
proprietors,  owners,  and  corporations  so  engaged  should  pay  the  said  tax  of  one 
dollar  for  each  and  every  person  so  conveyed  or  transported  from  the  state, 
was  held  to  be  invalid. 


Crandall  v.  Nevada,  (1867)  6  Wall.  (U. 
8.)  44,  wherein  the  court  said:  "The  fed- 
eral power  has  a  right  to  declare  and  prose- 
cute wars,  and,  as  a  necessary  incident,  to 
raise  and  transport  troops  through  and  over 
the  territory  of  any  state  of  the  Union.  If 
this  right  is  dependent  in  any  sense,  how- 
ever limited,  upon  the  pleasure  of  a  state, 
the  government  itself  may  be  overthrown  by 
an  obstruction  to  its   exercise.     Much   the 


lar^st  part  of  the  transportation  of  troops 
during  the  late  Rebellion  was  by  railroads, 
and  largely  through  states  whose  people  were 
hostile  to  the  Union.  If  the  tax  levied  by 
Nevada  on  railroad  passengers  had  been  the 
law  of  Tennessee,  enlarged  to  meet  the  wishes 
of  her  people,  the  treasury  of  the  United 
States  could  not  have  paid  the  tax  necessary 
to  enable  its  armies  to  pass  through  her  ter- 
ritory." 

Mi  Volume  vm. 


ARTICLE  I.,  SECTION  8. 

**  The  Congress  shall  have  power    *    *    *    to  raise  and  support  armiesj  but  no 
appropriation  of  money  to  that  use  shall  be  for  a  longer  term  than  two  years." 

I.  Plenary  and  Exclusive  Power  of  Congress,  645. 
II.  No  Appropriation  for  Longer  than  Two  Years,  645. 

III.  Increase  and  Reduction  of  Army,  646. 

IV.  Power  of  Conscription,  646. 

V.  Regulations  as  to  Enlistment,  646. 

1.  In  Generaly  646. 

2.  Enlistment  of  Minors^  646. 

VI.  Right  to  Appoint  Officers,  647. 

VII.  Fixing  Relative  Rank  of  Line  and  Staff  Officers,  647. 
VIII.  Power  to  Prevent  Evasion  of  Military  Duty,  647, 

IX.  State  Bounties  to  Drafted  or  Recruited  Men,  647. 


L  Flsvast  Avn  Bxclusiye  Powsb  of  Conobess. — ^Among  the  powers  assigned 
to  the  national  government  are  the  power  "  to  raise  and  support  armies,"  and 
the  power  "  to  make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces."  The  execution  of  these  powers  falls  within  the  line  of  its 
duties;  and  its  control  over  the  subject  is  plenary  and  exclusive.  It  can 
determine,  without  question  from  any  state  authority,  how  the  armies  shall 
be  raised,  whether  by  voluntary  enlistment  or  forced  draft,  the  age  at  which 
the  soldier  shall  be  received,  and  the  period  for  which  he  shall  be  taken,  and 
the  compensation  he  shall  be  allowed,  and  the  service  to  which  he  shall  be 
assigned. 

Tarble'8  Case,  (1871)  13  Wall.  (U.  S.) 
408. 

The  power  of  Congress  to  raise  and  sup- 
port armies;  to  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the  Union,  sup- 
press insurrections,  and  repel  invasions;  and 
to  provide  for  organizing,  arming,  and  dis- 
ciplining the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the 
service  of  the  United  States,  is  clear  and  in- 
disputable. The  language  used  in  the  Con- 
stitution in  making  this  grant  of  power  is  so 


plain,  precise,  and  comprehensive,  as  to  leave 
no  room  for  doubt  or  controversy  as  to  where 
the  supreme  control  over  the  military  force 
of  the  country  resides.  This  power  of  com- 
manding the  service  of  the  militia  in  times 
of  insurrection  and  invasion  is  a  natural  in- 
cident to  the  duties  of  superintending  the 
common  defense,  and  of  watching  over  the 
internal  peace  of  the  country,  and  was  wisely 
vested  in  Congress  by  the  framers  of  the 
Constitution.  In  re  Griner,  (1863)  16  Wis. 
431. 


n.  Ho  ApPBOPBlATioir  FOB  LOVGEB  TEAK  Two  Teabs. —  The  legislature  of 
the  United  States  will  be  obliged,  by  this  provision,  once  at  least  in  every  two 
years,  to  deliberate  upon  the  propriety  of  keeping  a  military  force  on  foot ;  to 
come  to  a  new  resolution  on  the  point;  and  to  declare  their  sense  of  the  matter, 
by  a  formal  vote  in  the  face  of  their  constituents.  They  are  not  jat  liberty  to 
vest  in  the  executive  department  permanent  funds  for  the  support  of  an  army, 
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if  they  were  even  incautious  enough  to  be  willing  to  repoee  in  it  so  improper 
a  confidence. 

Hamilton,  in  The  Federalist,  No.  XXVI. 

« 

m.  Ihgbease  avd  Ssdvgtion  of  Abut.  —  Full  power  of  legislation  in  the 
matter  of  increase  and  reduction  of  the  army  is  with  Congress,  and  Congress 
may  ratify  the  action  of  the  President  in  mustering  officers  out  of  the  service, 
and  validates  the  Act  although  it  may  not  have  had  full  prior  legal  authority. 

Street  v,  U.  S.,  (1890)  133  U.  S.  307. 

The  Act  of  July  15,  1870,  provided  for  a 
reduction  of  the  army  to  a  force  of  thirty 
thousand  men.  So  far  as  enlisted  men  were 
concerned,  the  method  of  reduction  was  left 
entirely  to  the  discretion  of  the  President. 
So  far  as  commissioned  officers  were  con- 
cerned, four  methods  were  prescribed.  The 
first  was  voluntary  resignation,  accompanied 
by  the  inducements  of  an  honorable  discharge 
and  one  year's  pay  and  allowances.  The 
second  was  by  placing  officers  upon  the  re- 
tired list,  and  for  that  purpose  the  limited 
number  of  the  retired  list  was  extended  to 
three  hundred.  The  third  was  by  sending 
officers  reported  as  "  unfit  for  the  proper  dis- 
charse  of  their  duties"  (but  who  were  not 
entitled  to  be  placed  upon  the  retired  list 


because  their  inability  was  not  incurred  **  in 
the  line  of  their  duty'')  before  a  military 
board  upon  whose  unfavorable  report  they 
were  to  be  mustered  out.  The  fourth  was  by 
the  muster  out  of  all  officers  who  remained 
supernumerary  on  the  first  day  of  January 
1871.  The  statute  was  neither  in  conflict 
nor  in  pari  materia  with  the  Act  of  July  17, 
1866,  providing  that  in  time  of  war  the 
President  may  dismiss  an  officer  from  the 
service  at  any  moment  and  for  any  cause, 
that  in  time  of  peace  he  may  dismiss  him 
for  cause  with  the  co-operation  of  a  court- 
martial,  or  remove  him  without  cause  with 
the  consent  of  the  Senate,  but  was  an  exer- 
cise of  the  power  "to  raise  and  support 
armies."  Street  v,  U.  S.,  (1889)  24  a.  CI. 
230. 


IV.  FOWSB  OF  CoirscuPTlOir.  —  The  Act  of  Congress  entitled  "  An  Act  for 
enrolling  and  calling  out  the  national  forces,  and  for  other  purposes/'  of  March 
3,  1863,  known  as  the  Conscription  Act,  was  held  to  be  valid. 

Kneedler  v.  Lane,  (1863)  46  Pa.  St.  238. 

When  the  inhabitants  of  a  country  who 
are  liable  to  be  called  into  military  service 
have  been  enrolled,  and  such  of  them  as  are 
to  render  the  service  have  been  ascertained 
by  draft,  and  the  persons  thus  drafted  have 
been  lawfully  required  to  attend  at  an  ap- 
pointed time  and  place  of  muster,  those  who 
disobey  are  amenable  to  military  discipline 
and  military  organization,  unless  the  sub- 
ject has  been  otherwise  legislatively  regu- 
lated. Whe]re  the  government  whose  au- 
thority they  have  set  at  naught  may  by  mili- 
tary force  compel  their  subjection  to  such 
discipline  and  organization,  the  system  is 
conscription.  But  where,  though  their  offense 
is  cognizable  by  a  military  tribunal,  their 
disobedience  is  punishable  only  by  a  certain 
pecuniary  or  other  penalty^  and  they  cannot 
be  further  subjected  to  military  discipline 


or  detention,  the  system  is  not  a  conscription, 
as  the  word  is  now  ordinarily  understood. 
McCall's  Case,  (1863)  5  PhiU.  (Pa.)  259,  16 
Fed.  Cas.  No.  8,669. 

Under  the  twofold  power  to  raise  armies 
and  to  call  forth  and  oraaaise  the  militia  of 
the  several  states,  both  regular  national 
armies  and  occasional  militia  forces  from  the 
several  states  may  be  raised,  either  by  con- 
scription or  in  other  modes.  The  power  to 
raise  them  by  conscription  may,  at  a  crisis  of 
extreme  exigency,  be  indispensable  to  national 
security.  SfcCairs  Case,  (1863)  5  PhiU. 
(Pa.)  259,  15  Fed.  Cas.  No.  8,669. 

The  Confederate  Conscript  Act  was  held  to 
be  valid  under  a  similar  provision  in  the 
Confederate  States  constitution.  Ew  p.  Coup- 
land,  (1862)  26  Tex.  386.  See  also  Ew  p. 
Hill,  (1863)  38  Ala.  4<>9. 


v.  Sbovlations  as  to  Enlibticbnt  —  1.  In  OeneraL 


It  is  in  the  power  of  Congress  to  declare 
who  may  be  enlisted,  and  the  regulations  es- 
tablished by  the  laws  of  Congress  upon  the 


subject  are  controlling  authority.  Rielly's 
Case,  (C.  PI.  Spec.  T.  1867)  2  Abb.  Pr.  N.  8. 
(N.  Y.)  334. 


2.  Snlistment  of  Minon.  —  Congress  has  power  to  enlist  minors  in  the  army 
without  the  consent  of  their  parents. 

U.  S.  f7.  Bainbridge,   (1816)    1  Mason   (U.  S.)   71,  24  Fed.  Cas.  No.  14,497.     See  abo 
U.  S.  V,  Blakeney,  (1847)  3  Gratt  (Va.)  387. 
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VI.  Sight  to  Afpoivt  Offigsbb.  —  The  power  to  designate  by  law  a  person 
to  fill  a  military  office  cannot  be  implied,  since  this  would  be  in  direct  conflicr 
with  the  power  of  appointment  expressly  given  to  the  President  by  art  11., 
sec.  2,  of  the  Constitution. 

Relief  of  Fitz  John  Porter,  (1884)  18  Op.  Atty.-Qen.  26. 

TIL  Fixiva  Relative  Raek  of  Live  aeb  Staff  Offioebb. — The  Executive 
has  no  power,  without  express  authority  of  law,  to  fix  the  relative  rank  of  the 
line  and  civil  or  staff  officers  of  the  navy. 


Navy  Regulations,  (1862)  10  Op.  Atty.- 
Gen.  413,  the  attorney -general  saying:  "  In 
my  opinion,  it  is  an  Act  essentially  Iegi»- 
lative.  It  is  the  establishment  of  a  '  rule 
for  the  government  of  the  navy,'  of  precisely 
the  same  kind  as  the  establishment  of  grades 
of  rank  in  the  line.  It  is  designed  to  fix 
permanently  the  rank  and  grade  of  a  class  of 
officers  of  the  navy  by  virtue  whereof  they 
acquire  certain  rights.  Whether  these  rights 
be  of  increased  rank  or  of  increased  pay  can 


make  no  difference  in  principle.  The  Act  is 
in  no  just  sense  an  exercise  of  executive 
power,  for  it  is  the  prescription  of  a  rule, 
and  not  the  execution  of  a  rule  already  pre- 
scribed. If  the  Executive  may  fix  the  rela- 
tive rank  of  line  and  staff  officers,  by  the 
same  warrant  he  may  determine  the  number 
of  such  officers  or  the  number  of  grades  of 
rank.  Indeed  it  seems  to  me  too  plain  for 
argument,  that  the  power  in  question  is  legis- 
lative and  not  executive  in  its  nature." 


▼m  FowEB  TO  Fbxvent  Byasion  of  Hiutabt  Duty.  —  Under  this  grant 
of  power  to  raise  and  support  armies  and  call  out  the  militia,  there  can  he  no 
doubt  that  Congress  has  power  to  make  and  authorize  such  orders  and  regula- 
tions as  may  be  necessary  to  prevent  those  who  are  liable  by  law  to  military 
service,  from  evading  that  duty;  and  an  order  to  prevent  them  from  leaving 
the  country  and  state,  to  avoid  an  impending  draft,  would  be  necessary  for 
that  purpose. 

Allen  V.  Colby,  (1867)  47  N.  H.  647. 


IX.  Stats  Bovvtieb  to  Dbaftid  ob  Sbobvited  Ksir.  —  Appropriation^ 
made  by  a  county  to  pay  bounties  to  induce  volunteers  to  enter  the  military 
service  of  the  United  States,  to  satisfy  quotas  of  troops  assigned  to  be  raised 
within  such  county,  under  an  impending  and  unexecuted  draft,  are  not  repug- 
nant to  the  Constitution  of  the  United  States. 


Miami  County  v,  Bearss,   (1865)   25  Ind. 

110.  See  also  the  following  cases: 
ConnecficiAt.  —  Booth  v,  Woodbury,  (1864) 

32  Conn.  118. 
//Zmot«.  —  Taylor  v,  Thompson,  (1866)  42 

111.  9. 

Indiana. — Coffman  l?.  Keightley,  (1865) 
24  Ind.  509;  Oliver  v.  Keightley,  (1865)  24 
Ind.  515. 

Maine,  —  Winchester  v.  Corinna,  (1666) 
65  Me.  9. 

Mas9aehu8etts.  —  Fowler  t;.  Selectmen, 
(1864)  8  Allen  (Mass.)  80. 

New  Jersey.  —  State  v,  Demarest,   (1866) 


32  N.  J.  L.  528;  State  v.  Jackson,  (1865)  31 
N.  J.  L.  189. 

Pennsylvania.  —  Ahl  r.  Gleim,  (1866)  52 
Pa.  St.  432 ;  Speer  r.  School  Directors,  ( 1865) 
50  Pa.  St.  150. 

But  8€€  Ferguson  v.  Landram,  (1866)  1 
Bush  (Ky.)  562,  wherein  the  court  said: 
"The  language  of  the  grant  to  Congress  of 
the  powers  *  to  declare  war  and  to  raise  and 
support  armies/  is  very  direct,  plain,  and 
comprehensive,  and  is  as  effectual  to  convey 
the  whole  power  over  the  subject  to  Congress, 
as  if  the  language  had  been,  '  Congress  alone 
shall  have  the  power  to  raise  and  support 


armies.' 
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''The  Congress  shall  have  power    *    *    *    to  provide  and  ?»fMfi^iTi  a  iLavy." 

Power  to  Build  Kavai  Veiteli.  —  Legislative  authority  in  Congress  maj^  in  some 
instances,  be  derived  from  more  than  one  grant  in  the  Constitution,  as  a  river 
may  receive  its  waters  through  streams  flowing  from  different  sources.  Thus 
the  authority  to  build  and  equip  vessels  of  war  is,  doubtless,  implied  in  the 
power  to  "  declare  war,"  but  the  same  authority  is  more  directly  conferred  by 
the  power  to  "  provide  and  maintain  a  navy." 

U.  S.  t7.  Burlington^  etc.,  Ferry  Co.,  (1884)       prepare  them  for  war,  and  to  dispatch  them 
21  Fed.  Rep.  340.  to  any  acqessible  part  of  the  globe.    Under 

'hfpB^^wr"^  mat^ai  tnTo^L^t       <"•  S-)  28,  27  Fed.  Ca..  No!  16.161. 

Enlistment  of  Minors.  —  Congress  has  the  power  to  enlist  minors  in  the  naval 
service,  and  consent  of  the  parents  is  not  necessary  to  the  valid  exercise  of  this 
power. 

U.  S.  V,  Stewart,   (1839)   Crabbe  (U.  S.)  (1812)  4  Binn.  (Pa.)  487;  Com.  v.  Gamble, 

265,    27    Fed.    Cas.    No.    16,400.      See    also  (1824)  11  S.  &  R.  (Pa.)  93,  as  to  enlistments 

U.  S.  r.  Bainbridge,  (1816)   1  Mason  (U.  S.)  in  the  marine  corps. 
71,  24  Fed.  Cas.  No.  14,497;  Com.  r.  Murray, 

Bridge  Obstmeting  Kaval  Vessels.  —  This  clause  does  not  forbid  the  erecti(Hi  of  a 
bridge  by  or  under  the  authority  of  a  state  over  navigable  waters  within  the 
state,  which  might  have  the  effect  to  prevent  the  entry  of  naval  vessels. 

Dover  v.  Portsmouth  Bridge,  (1845)  17  N,  H.  233. 
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*'  The  Congress  shall  have  power    *    *    *    to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  foroes." 


£xolniiv«  Power  of  CongroM  —  Exdunve  of  State  Interference.  —  Among  the  powers 
assigned  to  the  national  government  are  the  power  "to  raise  and  support  armies" 
and  the  power  "  to  make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces."  The  execution  of  these  powers  falls  within  the  line  of  its  duties, 
and  its  control  over  the  subject  is  plenary  and  exclusive.  It  can  provide  the 
rules  for  the  government  and  regulation  of  the  forces  after  they  are  raised, 
define  what  shall  constitute  military  offenses,  and  prescribe  their  punishment. 
No  interference  with  the  execution  of  this  power  of  the  national  government 
in  the  formation,  organization,  and  government  of  its  armies  by  any  state 
officials  could  be  permitted  without  greatly  impairing  the  efficiency  of,  if  it  did 
not  utterly  destroy,  this  branch  of  the  public  service. 

trol  of  which  is  vested  solely  in  the  general 
ffovernment.  The  wisdom,  expediency,  or 
justness  of  the  military  laws,  rules,  and  regu- 
lations adopted  and  prescribed  by  the  United 
States  are  no  concerif  of  the  state.  The 
proper  enforcement  of  such  laws,  rules,  and 
regulations  cannot  be  measured  and  deter- 
mined by  state  laws,  /n  re  Fair,  (1900)  100 
Fed.  Rep.  157. 


Tarble's  Case,  (1871)  13  Wall.  (U.  S.) 
408.  See  Fed.  Stat.  Annot.,  titles  Articles 
for  the  Oovemment  of  the  Navy,  vol.  1,  p. 
458;  Articles  of  War,  vol.  1,  p.  478. 

A  state  cannot  in  any  particular,  either 
through  its  lejsislative  or  judicial  department, 
regulate  or  circumscribe  the  powers  of  the 
United  States  in  respect  to  a  matter  the  con- 


Rides  Promvlgated  by  the  President,  -r  Rules  promulgated  by  the  President 
without  legislative  authority  are  without  legal  validity  and  in  derogation  of 
the  powers  of  Congress. 


Navy  Regulations,  (1853)  6  Op.  Atty.-Gen. 
10,  the  attorney-general  saying:  ^' On  the 
letter  and  theory  of  the  Constitution,  the 
President  has  no  separate  legislative  powers. 
The  Ck>nstitution  has  carefully  distinguished 
the  two  powers,  the  executive  or  adminis- 
trative, and  the  legislative,  one  from  the 
other.  The  President,  whether  as  executive 
of  the  United  States,  or  as  commander-in- 
chief  of  the  army  and  navy,  has  no  legis- 
lative power  of  himself  alone,  except  in  his 
peculiar  legislative  relation  to,  and  oon- 
junction  with,  the  two  houses  of  Congress. 
But  the  'system  of  orders  and  instruc- 
tions '  is,  in  my  judgment,  an  act  in  its 
nature    essentially    and    emphatically   legis- 


lative, not  executive,  and  therefore  can  have 
no  legality,  unless  or  until  sanctioned  by 
Congress,  either  by  previous  authorization, 
or  by  subsequent  enactment,  neither  of  which 
grounds  of  legality  does  it  possess." 

The  constitutional  power  of  the  President 
to  command  the  army  and  navy,  and  of  Con- 
gress **  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces,"  are 
distinct;  the  President  cannot  by  military 
orders  evade  the  legislative  regulations;  Con- 
gress cannot  by  rules  and  regulations  impair 
the  authority  of  the  President  as  commander- 
in-chief.  Swaim  v.  U.  S.,  (1893)  28  Ct.  CI. 
173. 


Power  to  Provide  for  Trials  by  Conrts-nuurtlal. —  The  powers  conferred  upon  Congress 

"  to  provide  and  maintain  a  navy ;  "  "  to  make  rules  for  the  government  of  the 

land  and  naval  forces ;  "  the  clause  which  requires  a  presentment  of  a  grand 

jury  in  cases  of  capital  or  otherwise  infamous  crimes,  expressly  excepting 

from  its  operation  "  cases  arising  in  the  land  and  naval  forces ;  "  and  the 
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section  declaring  that  '^  the  President  shall  be  commander-in-chief  of  the  army 
and  navy  of  the  United  States  and  of  the  militia  of  the  several  states  when 
called  into  the  active  service  of  the  United  States,"  show  that  Congress  has  the 
power  to  provide  for  the  trial  and  punishment  of  military  and  naval  offenses 
in  the  manner  then  and  now  practiced  by  civilized  nations ;  and  that  the  power 
to  do  so  is  given  without  any  connection  between  it  and  the  article  of  the 
Constitution  defining  the  judicial  power  of  the  United  States.  The  two  powers 
are  shown  to  be  entirely  independent  of  each  other. 

Dynes  i?.  Hoover,  (1857)  20  How.  (U.  S.) 
78.  See  also  In  re  Bogart,  (1873)  2  Sawy. 
(U.  S.)  396,  3  Fed.  Cas.  Mo.  1,596. 

Congress  has  power  to  confer  jurisdiction 
upon  military  and  naval  authorities  to  try 
by  courts-martial  military  and  naval  of- 
fenses, and  this  jurisdiction  may  be  exercised 
both  in  peace  and  war.  In  re  Bogart,  ( 1873) 
2  Sawy.  (U.  S.)  396,  3  Fed.  Cas.  No.  1,596. 
See  also  U.  S.  v,  Mackenzie,  1  N.  Y.  Leg.  Obs. 
371,  30  Fed.  Cas.  No.  18,313. 

Section  1361,  R.  S.,  providing  that  "all 
prisoners  under  confinement  in  said  military 
prisons  undergoing  sentence  of  courts-martial 
shall  be  liable  to  trial  and  punishment  by 
courts-martial  under  the  rules  and  articles  of 


war  for  offenses  committed  during  the  said 
confinement,"  does  not  exceed  the  constitu- 
tional powers  of  Congress  to  make  rules  for 
the  government  of  the  forces,  as  applied  to  one 
who  was  in  confinement  imder  a  sentence 
which  also  discharged  him  from  the  service. 
Ex  p.  Wildman,  (1876)  29  Fed.  Cas.  No. 
17,653a. 

Offense  committed  by  marine  on  board  ship. 
—  Under  the  power  to  provide  and  maintain 
a  navy,  and  the  power  given  by  this  clause, 
Congress  may  enact  a  statute  for  the  punish- 
ment of  an  offense  committed  by  a  marine  on 
board  a  ship  of  war  wherever  that  ship  may 
lie.  U.  S.  V,  Bevans,  (1818)  3  Wheat.  (U. 
S.)  390. 


The  Fifth  Artide  of  Amendment  to  the  Constitution^  which  declares  that  '^  no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury,"  expressly  excepts  "  cases  arising 
in  the  land  or  naval  forces,"  and  leaves  such  cases  subject  to  the  rules  for  the 
government  and  regulation  of  those  forces  which,  by  the  eighth  section  of  the 
first  article  of  the  Constitution,  Congress  is  empowered  to  make. 

Kurtz  V.  Moffitt,  (1885)  115  U.  S.  500. 

The  Qnettion  Who  ShaU  Aot  on  Conrta-martial  for  the  trial  of  ofPenders  belonging 
to  the  various  branches  of  the  army  of  the  United  States  is  one  entirely  for 
Congress  to  determine. 

McClaughry  v.  Deming,  (1902)  186  U.  S.  69. 

Diimiiiai  of  offioers. —  The  Act  of  July  17,  1866,  providing  that  in  time  of  war 
the  President  may  dismiss  an  officer  from  the  service  at  any  moment  and  for 
any  cause,  and  that  in  time  of  peace  he  may  dismiss  him  for  cause  with  the 
co-operation  of  a  court-martial,  or  remove  him  with  cause  with  the  consent  of 
the  Senate,  was  neither  in  conflict  nor  in  pari  maieria  with  the  Act  of  July  15, 
1870,  providing  for  the  reduction  of  the  army,  but  was  an  exercise  of  the 
legislative  power  "  to  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces." 

Street  v,  U.  S.,  (1889)  24  Ot.  01.  230. 

Biftoration  of  IMimiaaed  Offioon.  —  Section  12  of  the  Act  of  March  8,  1865,  pro- 
viding that  "  in  case  any  officer  of  the  military  or  naval  service,  who  may  be 
hereafter  dismissed  by  authority  of  the  President,  shall  make  an  application  in 
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writing  for  a  trial,  setting  forth  under  oath  that  he  has  been  wrongfully  dis- 
missed, the  President  shall,  as  soon  as  the  necessities  of  the  public  service  may 
permit,  convene  a  court-martial  to  try  such  officer  on  the  charges  on  which  he 
was  dismissed.  And  if  such  court-martial  shall  not  award  dismissal  or  death 
as  the  punishment  of  such  officer,  the  order  of  dismissal  shall  be  void.  And  if 
the  court-martial  aforesaid  shall  not  be  convened  for  the  trial  of  such  officer 
within  six  months  from  the  presentation  of  his  application  for  trial  the  sen- 
tence of  dismissal  shall  be  void,"  falls  within  the  power  conferred  on  Congress 
by  the  clause.  It  does  not  invade  or  frustrate  the  power  of  the  President  to 
dismiss  an  officer,  but,  on  the  contrary,  it  proceeds  upon  an  admission  that  the 
power  of  dismissal  belongs  to  the  President  It  is  simply  a  regulation  which 
is  to  follow  a  dismissal,  providing,  in  certain  contingencies,  for  the  restoration 
of  the  officer  to  the  service,  and  leaving  the  dismissal  in  full  force  if  those 
contingencies  do  not  happen. 

Restoration  of  Dismisaed  Military,  etc.,  Officers,  (1866)  12  Op.  Atty.-Qen.  4. 
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'<  The  Congress  shall  have  power    *    *    *    to  provide  for  oaUing  forth  the 

to  execute  the  laws  of  the  TTnion,  suppress  insurreotionsy  and  repel  invaiioni." 

owing  President  Authority  to  Call  Forth  Xilitia.  —  It  is  within  the  authority  of 
Congress  under  this  clause  to  provide  "  that  whenever  the  United  States  shall 
be  invaded,  or  be  in  imminent  danger  of  invasion  from  any  foreign  nation  or 
Indian  tribe,  it  shall  be  lawful  for  the  President  of  the  United  States  to  call 
forth  such  number  of  the  militia  of  the  state  or  states  most  convenient  to  the 
place  of  danger,  or  scene  of  action,  as  he  may  judge  necessary  to  repel  such 
invasion,  and  to  issue  his  order  for  that  purpose  to  such  officer  or  officers  of  the 
militia  as  he  shall  think  proper ;  "  and  under  such  a  statute  the  authority  to 
decide  whether  the  exigency  has  arisen  belongs  exclusively  to  the  President,  and 
his  decision  is  conclusive  upon  all  other  persons. 

Martin  v.  Mott,  (1827)  12  Wheat.  (U.  S.)  29.  See  also  Luther  v.  Borden,  (1849)  7 
How.  (U.  S.)  45;  Insurrection  in  a  State,  (1866)  8  Op.  Atty.-Qen.  11. 

Power  to  Ettabliih  MUitia  Boroan.  —  The  relations  of  the  national  government  to 
the  state  militia  before  they  are  called  into  actual  service  are  not  such  as  to 
authorize  the  President,  without  legislation,  to  establish  in  the  war  department  a 
bureau  to  supervise  and  control  the  militia. 

Power  of  President  to  Create  a  Militia  Bureau  in  the  War  Dept.,    (1861)    10  Op. 
Atty.Gen.  17. 

Power  to  Provide  Agalnit  Danger  of  Invaiioa.  —  The  power  to  provide  for  repelling 
invasions  includes  the  power  to  provide  against  the  attempt  and  danger  of 
invasion  as  the  necessary  and  proper  means  to  eflFectuate  the  object. 

Martin  v.  Mott,  (1827)  12  Wheat.  (U.  S.)  29. 

Power  to  Onard  Against  Benewal  of  Ininrrtetion.  —  The  National  Constitution  gives 
to  Congress  the  power,  among  others,  to  declare  war  and  suppress  insurrection. 
The  latter  power  is  not  limited  to  victories  in  the  field  and  the  dispersion  of 
the  insurgent  forces.  It  carries  with  it  inherently  rightful  authority  to  guard 
against  an  innnediate  renewal  of  the  conflict,  and  to  remedy  the  evils  growing 
out  of  its  rise  and  progress. 

Raymond  v.  Thomas,  (1875)  91  U.  S.  714.  See  also  Stewart  t?.  Kahn,  (1870)  11  Wall 
(U.  S.)  506. 

Trial  of  DeUnqnent  XUitiamen  by  Gonrti-martial.  —  In  the  power  to  provide  for  call- 
ing forth  the  militia  is  necessarily  included  the  power  of  inflicting  a  penalty 
on  delinquents  by  the  judgment  of  some  court  of  the  UniUxi  States,  and  of 
carrying  the  judgment  into  effect  by  an  execution.    It  is  not  an  infringement 
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of  the  righto  of  citizens  of  a  state  to  proceed  to  the  trial  of  delinquent  militia 
men  by  courts-martial. 

Duffield  V,  Smith,  (1818)  3  S.  &  R.  (Pa.)  should  be  subjected  to  the  military  tribunals 

593.  of  the  federal  govemment,  unless  it  be  during 

those  extraordinary  occasions  defined  in  the 

The  militia,  as  citixena,  are  peculiarly  an-  Constitution  of  the  United  States,  when  the 

der  the  protection  of  the  state  soTereignty.  —  public  safety  and  the  high  behests  of  war 

They  compose  the  only  state  force,  and  the  demand    the    sacrifice.      Mills    v.    Martin, 

genius  of  our  government  forbids  that  they  (1821)   19  Johns.  (N.  Y.)  24. 

A  8UU  autttU  providing  that  the  officers  and  privates  of  the  militia  of  that 
state,  neglecting  or  refusing  to  serve  when  called  into  actual  service,  in  pur- 
suance of  tiny  order  or  requisition  of  the  President  of  the  United  States,  should 
be  liable  to  the  penalties  defined  in  certain  Acts  of  Congress,  and  also  pro- 
viding for  the  trial  of  such  delinquents  by  a  state  courtrmartial,  was  held  to  bo 
not  repugnant  to  the  Constitution  and  laws  of  the  United  States. 

HoQBtoii  9.  Moore,  (1820)  5  Wheat.   (U.  8.)   1. 

668  Volume  Vm. 


~  1 


ARTICLE  Im  section  8. 


''  The  Congress  shall  have  power  "*  "*  "*  to  provide  for  oiq^aninngy  armings  and 
disoiplining  the  militia,  and  for  governing  snch  part  of  them  as  may  be 
employed  in  the  service  of  the  TTnited  States,  reserving  to  the  states,  respec- 
tively, the  appointment  of  the  officers,  and  the  authority  of  training  the 
militia  according  to  the  discipline  prescribed  by  Congress." 

Izttnt  of  Power  of  CongroM.  —  Congress  has  power  to  provide  for  organizing, 
arming,  and  disciplining  the  militia,  and  this  power  being  unlimited,  except 
in  the  two  particulars  of  officering  and  training  them,  according  to  the  dis- 
cipline to  be  prescribed  by  Congress,  it  may  be  exercised  to  any  extent  that 
may  be  deemed  necessary  by  Congress. 

mental  and  company  oflScers  shall  be  ap- 
pointed by  the  ffovemors  of  the  atates  in 
which  the  respective  organizations  are  raind, 
and,  when  the  organizations  are  received  into 
the  service  of  the  United  States,  such  officers 
are  recognized  by  the  government  as  holdiqg 
grades  corresponding  with  their  commissions, 
and  the  organizations  so  received  into  the 
service  become  a  part  of  the  volunteer  army 
of  the  United  States.  The  officers  so  com- 
missioned and  so  received  and  recognized  by 
the  military  authorities  of  the  United  States 
remain  in  their  several  grades  and  positions 
until  vacancies  contemplated  by  law  ocenr, 
and  the  governor  has  no  further  power  of 
appointment  or  removal.  Volunteer  Army, 
(1898)  22  Op.  Atty-6en.  228. 


Houston  V.  Moore,  (1820)  5  Wheat.  (U.  S.) 
16. 

The/ whole  power  was  conferred  upon  Con- 
greUy  reserving  only  to  the  states  the  ap- 
pointment of  the  officers,  and  the  training 
of  the  militia  according  to  the  discipline  pre- 
scribed by  Congress.  Matter  of  Spangler, 
(1863)  11  Mich.  305. 

Act  of  April  32,  1898.  —  The  power  vested 
in  Congress  by  this  paragraph  of  the  Con- 
stitution is  to  provide  for  the  organization, 
etc.,  of  the  militia,  but  the  right  to  appoint 
the  officers,  when  the  militia  is  organized,  is 
reserved  to  the  states.  The  Act  of  April  22, 
1898,  is  in  harmony  with  this  constitutional 
provision,  in  that  it  provides  that  the  regi- 


GoaeurMit  fabordlnau  9UU  Pow«r.  —  The  power  of  the  state  governments  to 
legislate  on  the  same  subjects  having  existed  prior  to  the  formation  of  the 
Constitution,  and  not  having  been  prohibited  by  that  instrument,  it  remains 
with  the  states,  subordinate  nevertheless  to  the  paramount  law  of  the  general 
government,  operating  upon  the  same  subject.  But  after  a  detachment  of  the 
militia  has  been  called  forth,  and  has  entered  into  the  service  of  the  United 
States,  the  authority  of  the  general  government  over  such  detachment  is 
exclusive. 

remained  until  dJongress,  in  the  exercise  of 
the  power  conferred  upon  it  by  the  Constitu- 
tion, had  legislated,  otate  legislation,  in  re- 
lation to  the  militia,  is  only  excluded  when 
repugnant  to  or  inconsistent  with  federal 
legislation,  enacted  within  the  purview  of  the 
power  conferred  by  the  Federal  Constitution, 
and  there  is  authority  for  regarding  the  state 
legislation  as  inconsistent  which  undertakes 
to  supplement  laws  passed  by  Congress  cov- 
ering the  subject  of  the  power  by  annexing 
new  qualifications  or  incidents  not  prescribed 
by  the  federal  law." 


Houston  V.  Moore,  (1820)  5  Wheat.  (U.  S.) 


16. 

When  power  actually  exercised  by  Con- 
greas.  —  The  power  conferred  upon  Congress 
by  this  clause  does  not  exclude  state  legisla- 
tion upon  the  same  subject,  unless  the  power 
conferred  on  Congress  is  actuallv  exercised. 
People  V.  Hill,  (1891)  126  N.  Y.  503, 
wherein  the  court  further  said :  "  The  power 
to  control  and  organize  the  militia  resiaed  in 
the  several  states  at  the  time  of  the  adoption 
of  the  Constitution  of  the  United  States  and 
was  not  taken  away  by  that  instrument.  The 
power  of  legislation  over  the  subject  after  its 
adoption  was  concurrent  in  the  states  and  in 
Congi'ess,  and  the  power  of  state  legislation 


The  clause  reserving  "to  the  statat,  re- 
spectively, the  appointment  of  the  officers  and 
the   ftuthority   of   training   the   militia 
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cording  to  the  discipline  prescribed  by  Con- 
gress, does  not  put  any  restriction  upon  the 
states  in  respect  to  the  concurrent  legislation 
crtncerning  the  militia.  Dunne  r.  People, 
(1879)  94  111.  130,  quoting  with  approval 
fiom  the  opinion  of  Story,  J.,  in  Houston  v. 
Moore,  (1820)  5  Wheat.  (U.  S.)  51,  in 
which  case  he  said:  "That  reservation  con- 
stitutes an  exception  merely  from  the  power 
given  to  Congress  '  to  provide  for  organizing, 
arming,  and  disciplining  the  militia;'  and  is 
a  limitation  upon  the  authority  which  would 
otherwise  have  devolved  upon  it  as  to  the 
appointment  of  officers." 

General  rules  piescribed  by  Congress,  de- 


tails by  states.  —  The  obvious  theory  of  the 
Constitution,  and  of  the  Acts  of  Congress 
based  on  it,  is,  that  while  Congress  shall 
prescribe  by  general  rules  a  uniform  militia 
system  for  the  states,  securing  the  enrolment 
of  all  able-bodied  white  male  citizens,  and 
maintaining  the  system  of  discipline  and  field 
exercise  observed  in  the  regular  army,  vet 
that  the  details  of  the  militia  organization 
and  management  shall  be  left  to  the  state 
governments,  requiring  only  that  an  annual 
report  of  the  condition  of  the  service  in  each 
state  shall  be  made  to  the  President.  Power 
of  President  to  Create  a  Militia  Bureau  in 
the  War  Dept.,  (1861)   10  Op.  Atty.-Qen.  13. 


The  Power  to  Determine  Who  Shall  Compose  the  Militia  is  exclusive  in  Congress,  as  a 
power,  when  vested  in  the  general  government,  is  not  only  exclusive  when  it  is 
so  declared  in  terms,  or  when  the  state  is  prohibited  from  the  exercise  of  the 
like  power,  but  also  when  the  exercise  of  the  same  power  by  the  state  is 
superseded  and  necessarily  impracticable  and  impossible  after  its  exercise  by 
the  general  government*  Congress  has  provided  for  the  national  defense  by 
establishing  a  uniform  militia  throughout  the  United  States. 

Opinion  of  Justices,  (1859)  14  Gray 
(Mass.)  619,  in  which  case  the  court  said: 
"  We  do  not  intend,  by  the  foregoing  opinion, 
to  exclude  the  existence  of  a  power  in  the 
state  to  provide  by  law  for  arming  and  equip- 
ping other  bodies  of  men,  for  special  service 
of  keeping  guard,  and  making  defense,  under 
special  exigencies,  or  otherwise,  in  any  case 
not  coming  within  the  prohibition  of  that 
clause  in  the  Constitution,  art.    1,  sec.    10, 


which  withholds  from  the  state  the  power  to 
'  keep  troops ; '  but  such  bodies,  however 
armed  or  organized,  could  not  be  deemed  any 
part  of  '  the  militia,'  as  contemplated  and 
understood  in  the  Constitution  and  laws  of 
Massachusetts  and  of  the  United  States,  and 
as  we  understand  in  the  question  propounded 
for  our  consideration."  See  also  Tyler  v, 
Pomeroy,  (1864)  8  Allen  (Mass.)  493. 


Bequiring  Alieni  to  Do  Militia  Ihity.  —  A  state  statute  requiring  aliens  to  do 
militia  and  patrol  duty  is  not  against  the  Constitution  of  the  United  States. 

stitution,  whose  writings  are  contained  in  the 
Federalist,  that  no  power  is  to  be  considered 
as  exclusive,  except  when  it  is  so  in  terms, 
or  where  there  is  a  direct  repugnancy  or  in- 
compatibility in  the  exercise  of  a  similar 
power  by  the  states.  The  power  in  the  case 
before  us  is  given  in  these  words,  '  to  provide 
for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrections,  and 
repel  invasions;'  to  recognize,  etc.  Now  here 
are  no  exclusive  words,  nor  does  the  Constitu- 
tion prohibit  the  states  from  the  exercise  of 
a  similar  power  when  the  same  shall  be  nec- 
essary for  state  purposes." 


Ansley  r.  Timmons,  (1825)  3  McCord  L. 
(S.  Car.)  329,  wherein  the  court  said: 
'*When  we  advert  to  the  situation  of  the 
states  at  the  formation  of  the  government 
and  to  the  well-known  jealousy  of  those  who 
were  opposed  to  a  consolidated  government, 
it  is  not  to  be  supposed  that  every  grant  of 
power  to  the  general  government  is  neces- 
sarily exclusive;  for  that  would  most  ef- 
fectually destroy  everything  like  sovereignty 
in  the  states.  The  reasonable  and  just  con- 
struction of  the  Constitution  leads  to  an 
opposite  conclusion;  for  it  is  said  by  those 
able  and  distinguished  expositors  of  the  Con- 


Power  of  OoTomor  to  Depose  OflLoor.  —  The  governor  of  a  state  has  no  power  to 
depose  an  officer  or  interfere  with  the  organization  of  the  regiment  to  which  he 
belongs,  after  such  regiment  is  accepted  and  mustered  into  the  service  of  the 
United  States.  Giving  to  the  constitutional  reservations  in  favor  of  the  states 
the  most  liberal  construction  which  can  be  claimed  for  them,  they  confer  no 
right  on  the  state  authorities  to  disturb  the  organization  of  militia  or  volunteer 
regiments  in  the  national  ser\'ice.  or  to  interfere  in  any  way  with  the  control 
which  the  President,  under  the  National  Constitution  and  laws,  shall  exercise 
over  them. 


Case  of  Colonel  Weir,  (1862)   10  Op.  Atty.-Gen.  279. 
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ARTICLE  I.,  SECTION  8. 

"The  Congress  shall  have  power  *  *  "*  to  exeroise  exolnsive  legislation  in 
all  cases  whatsoever,  over  snch  district  (not  exceeding  ten  miles  square)  as 
may,  by  cession  of  particular  states,  and  the  acceptance  of  Congress,  become 
the  seat  of  the  government  of  the  TTnited  States." 

L  Cession  of  Territory  and  Assumption  of  Sovereignty,  656. 

1.  In  General^  656. 

2.  When  yuris£ction  Vested^  656. 

3.  Adaption  of  Laws  of  Maryland  and  Virginia^  657. 

II.  Legislative  Power  over  District  of  Columbia,  657. 

1.  National  and  Municipal  Powers  Blended  in  Congress^  657. 

2.  Delegation  of  Municipal  Powers^  658. 

3.  Constitutional  Guaranties  of  Individual  Rights ^  658. 

III.  Courts  of  the  District  of  Columbia,  659. 

IV.  Common-law  Offenses,  659. 

V.  Crimes  Against  the  United  States,  660. 
VI.  Power  of  Taxation,  660. 

1.  In  General^  660. 

2.  Assessments  on  Property  for  LoccU  Improvements^  660. 

3.  License  Tax  <m  an  Interference  with  Interstate  Commerce^  66i. 

4.  Exempting  Property  from  Taxation^  661. 

,  VII.  Power  to  Acquire  Land  in  Adjoining  State,  661. 
VIII.  Bonds  and  Accounting  of  Officers,  661. 
IX.  Taxation  by  States  of  District  Bonds,  662. 

L  CEsaiov  07  TssBiTOBT  AHD  A88UKPTI0V  07  SoYEBBievTT  —  1.  In  GeneraL 

—  In  pursuance  of  the  Constitution  of  the  United  States,  Virginia,  by  an  Act 
of  her  legislature  of  Dec.  3,  1789,  ceded  to  the  United  States  that  part  of  her 
territory  subsequently  known  as  the  county  of  Alexandria.  Congress  passed 
an  Act  accepting  the  cession.  Maryland  ceded  to  the  United  States  the  county 
of  Washington,  and  Congress  accepted  that  cession  also.  The  two  counties 
constituted  a  territory  ten. miles  square,  which  Congress  set  apart  as  the  seat 
of  government  of  the  United  States,  and  organized  as  the  District  of  Columbia, 
over  which  the  Constitution  of  the  United  States  required  that  Congress  should 
exercise  exclusive  legislation  in  all  cases  whatsoever. 

Phillips  t\  Payne,  (1875)  92  U.  S.  131.  eminent,   unlike    the   territory   acquired   by 

conquest,  treaty,  and  cession,  was  not  to  be 

Permanent    sovereignty.  —  The    ten    miles  donated  or  accepted  as  a  transitory  territorial 

square  that  might  by  cession  of  particular  boundary.     It  was  a  part  of  the  constitu* 

states   and    the   acceptance  of   Congress   be-  tional  scheme  to  provide  for  the  perpetual 

come  the  seat  of  government  was  meant  by  use  of  enough  territory  free  from  state  con- 

the  framers  of  the  Constitution  to  be  as  per-  trol  to  meet  the  demands  of  a  permanent 

manent  as  the  states  from  whose  boundaries  national  seat  of  government.    James  v.  U.  S., 

the  square  was  to  be  taken.    The  seat  of  gov  (1903)  38  Ct.  CI.  627. 

2.  When  Jnrisdiotion  Yetted.  —  The  jurisdiction  of  the  United  States  over 

the  District  of  Columbia  vested  on  the  first  Monday  in  December,  1800,  under 
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the  Act  of  cesaion  passed  by  the  legislature  of  Virginia  Dec.  3,  1789,  pro- 
viding "  that  a  tract  of  country  not  exceeding  ten  miles  square,  or  any  lesser 
quantity,  to  be  located  within  the  limits  of  this  state,  and  in  any  part  thereof, 
as  Congress  may  by  law  direct,  shall  be,  and  the  same  is  hereby  forever  ceded 
and  relinquished  to  the  Congress  and  government  of  the  United  States,  in  full 
and  absolute  right  and  exclusive  jurisdiction,  as  well  of  soil  as  of  persons 
residing,  or  to  reside  thereon,  pursuant  to  the  tenor  and  effect  of  the  eighth 
section  of  the  first  article  of  the  Constitution  of  government  of  the  United 
States." 

U.  S.  V.  Hammond,  (1801)   1  Cranch  (C.  C.)    15,  26  Fed.  Cas.  No.  15,293. 

8.  Adoption  of  Lawi  of  Karyland  and  Virginia.  —  The  only  sovereignty  in  the 
District  is  that  of  the  United  States,  and  the  only  laws  that  are  or  can  be  of 
force  in  the  District  are  the  laws  of  the  United  States.  The  laws  of  Maryland 
and  Virginia,  which  were  adopted  by  the  Act  of  Congress  of  the  27th  of 
February,  1801,  2  Stat  L.  103,  do  not  operate  here  pro)prio  vigore,  but  solely 
by  virtue  of  the  Act  which  adopted  them  in  mass,  instead  of  enacting  them 
iotidem  verbis,.  Such  of  those  laws  only  can  be  considered  as  adopted  as  were 
applicable  to  the  circumstances  of  the  District;  such  as  were  local  in  their 
nature  and  operation;  and  such  as  were  applicable  only  to  state  officers  or 
state  courts  could  not  operate  here,  because  the  subjects  upon  which  they  were 
to  operate  did  not  exist  here. 

U.  S.  f.  Williams,  (1833)  4  Cranch  (C.  C.)  Btruction    must    be    deemed    to    have     been 

372,  28  Fed.  Cas.  No.  16,712.  adopted  by  Congress  together  with  the  text 

Construction  of  stetntes  adopted.— "When-  T^'""^  ^^  expounded,  and  the  provisions  must 

ever  Congress,  in  legislating  for  the  District  ^  construed  as  they  were  understood  at  the 

of  ColuiSia,  has  borrowed  from  the  statutes  ^l™/  '}\^^^,  ^^^-      ^P'J*^  ^tion  Co   v, 

of  a  state  provisions  which  had  received  in  ^°^J/^^^>  }J^  ^-  ^'.^^'^J'/^'iT']?  ^""^  ""' 

that  state  a  known  and  settled  construction  ^^^^\  II^''^'''''  ^''    ^^^^^^    ^^  ^PP"  ^**- 

before  their  enactment  by  Congress,  that  con-  ^          ' 

n.  Lbgislatiys  Poweb  oveb  Dibtbigt  07  CoLTTiCBiA  —  1.  National  and 
Hnnioipal  Powers  Blended  in  Congreis.  — Within  the  District  of  Columbia  and  the 
places  purchased  and  used  for  the  purposes  mentioned  in  this  clause,  the 
national  and  municipal  powers  of  government  of  every  description  are  united 
in  the  government  of  the  Union ;  and  these  are  the  only  cases  within  the  United 
States  in  which  all  the  powers  of  government  are  united  in  a  single  government, 
except  in  the  cases  of  the  temporary  territorial  governments,  and  there  a  local 
government  exists. 

Pollard  17.  Hagan,  (1846)  3  How.  (U.  S.)       national  or  local.    It  may  exercise  within  the 

223.  district  all  legislative  powers  that  the  legis- 

—,-_..--,..  -  „        -  lature  of  a  state  might  exercise  within  the 

,.  -r;.  .  *^.-r.****?  5?^"!"  '^.  *^?  ^":  state;  and  may  vest  and  distribute  the  judi- 
limited  jjinadaction  both  of  a  political  and  cial  authority  in  and  among  the  courts  and 
municipal   nature   over   the  District   of  Co-       magistrates,   and   regulate   judicial    proceed- 

r^q^^^Oft      ^^  ^'  '    ^         ^  ings  before  them,  as  it  may  think  fit,  so  long 

L.  8.  300.  ng  j^  jjo^g  jjQ^  contravene  any  provision  of 

"  The  Congress  of  the  United  States,  being      J^«  Constitution  of  the  United  States."  Capi- 

empowered  hy  the  Constitution  'to  exercise  ^^J  ^^""^T  f^!^' n  ^^\' r^^^l^  ^V"  ^].U^ 
exclusive  legislation  in  all  cases  whatsoever '       <^frm^9  ^oi  ^Capital  Traction  Co.,  (1897) 

over  the  seat  of  the  national  government,  has       ^"  -^PP"  ^^^'  K^-  ^')  ^"5. 

the  entire  control  over  the  District  of  Co-  As   the   legislature   of   the  Union.  —  This 

lumbia    for    every   purpose    of   government,      power,  like  all  others  which  are  specified,  is 
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conferred  on  Ck>ngre88  as  the  legislature  of 
the  Union;  for,  strip  them  of  that  character, 
and  they  would  not  possess  it.  In  legislating 
for  the  district,  they  necessarily  preserve  the 
character  of  the  legislature  of  the  Union; 
for  it  is  in  that  character  alone  that  the 
Constitution  confers  on  them  this  power  of 
exclusive  legislation.  Cohen  v.  Virginiai 
(1821)  6  Wheat.  (U.  S.)  424. 


In  legislating  for  the  District  of  Columbia, 
Congress  remains  the  legislature  of  the 
Union,  and  its  acts  are  the  acts  of  the  United 
States.  There  is  no  division  here  between 
powers  of  state  government  and  powers  of 
general  government;  all  these  powers  are 
alike  vested  in  the  federal  government. 
Washington  Aqueduct,  (1856)  7  Op.  Atty.- 
Oen.  115. 


2.  Delegation  of  Hnnioipal  Powers.  —  The  supreme  legislative  body  for  the 
District  of  Columbia  is  Congress.  The  subordinate  legislative  powers  of  a 
municipal  character  which  may  be  lodged  in  the  city  corporations  or  in  the 
district  corporation,  do  not  make  these  bodies  sovereign. 

Metropolitan  R.  Clo.  v.  District  of  Co- 
lumbia, (1889)  132  U.  S.  9. 

An  Act  of  Congress  granting  legislative 
power  to  the  corporation  of  Washington  is 
not  unconstitutional  as  a  delegation  of  that 
power  of  exclusive  legislation  over  the  Dis- 
trict of  Columbia,  which,  by  the  institution, 
is  vested  in  Congress.  Washington  r.  Eaton, 
(1833)  4  Cranch  (C.  C.)  352,  29  Fed.  Cas. 
No.  17,228. 

Congress  cannot  delegate  to  the  District  of 
Columbia  power  to  pass  general  legislation, 
and  an  Act  of  the  District  legislature,  de- 
claring judgments  rendered  by  the  Supreme 
C^urt  of  the  District  to  be  liens  on  e<^uitable 
interests  in  land,  was  an  act  of  legislation 
which  it  was  only  competent  for  the  Congress 
.of  the  United  States  to  pass,  and  was  in  itself 
totally  inoperative  and  void.  Roach  \>.  Van 
Riswick,  (1879)  MacArthur  &  M.  (D.  C.) 
179.  quoting  from  the  opinion  of  Marshall, 
C.  J.,  in  Cohen  v.  Virpnia,  (1821)  6  Wheat. 
(U.  S.)  424:  ''In  the  enumeration  of  the 
powers  of  Congress,  which  is  made  in  the 
eighth  section  of  the  first  article,  we  find  that 
of  exercising  exclusive  legislation  over  such 
district  as  shall  become  the  seat  of  govern- 
ment. This  power,  like  all  others  which  are 
specified,  is  conferred  on  Congress  as  to  the 
legislature  of  the  Union;  for,  strip  them  of 
that  character  and  they  would  not  possess  it. 
In  no  other  character  can  it  be  exercised.  In 
legislating'- for  the  district,  they  necessarily 
preserve  the  character  of  the  legislature  of 
the  Union;  for  it  is  in  that  character  alone 
that  the  Constitution  confers  on  them  this 
power  of  exclusive  legislation."  See  also 
Cooper  r.  District  of  Columbia,  (1880)  Mac- 


Arthur  &  M.  (D.  C.)  250.    But  see  Grant  9. 
Cooke,  (1871)  7  D.  C.  166. 

Ordinances  of  the  city  of  Washington  can 
neither  increase  nor  vary  the  power  to  sell 
lands  for  taxes  as  prescribed  by  Act  of  Con- 
gress, nor  impose  any  terms  or  conditions 
which  can  affect  the  validity  of  a  sale  made 
within  the  authority  conferred  by  the  statute. 
Thompson  v.  Roe,  (1859)  22  How.  (U.  8.) 
435. 

Congress  has  express  power  "to  exercise 
exclusive  legislation  in  all  cases  whatsoever  " 
over  the  District  of  Columbia,  thua  pos- 
sessing the  combined  powers  of  a  general  and 
of  a  state  government  in  all  cases  where  leg- 
islation is  possible.  But  as  the  repository  of 
the  legislative  power  of  the  United  States, 
Congress,  in  creating  the  District  of  Columbia 
"  a  body  corporate  for  municipal  purposes," 
could  only  authorize  it  to  exercise  municipal 
powers.  Stout^iburgh  v.  Hennick,  (1889) 
129  U.  a  147. 

A  corporation  organised  in  the  Diatiict  of 
Columbia  by  an  Act  of  Congress  becomes  a 
corporation  not  of  the  United  States,  but  of 
the  district.  Under  this  provision  of  the 
Constitution  Congress  became  and  is  the  local 
legislature  of  the  District  of  Columbia,  and 
as  such  only  it  has  the  right  and  power  to 
provide  for  the  incorporation  of  private  cor- 
porations within  and  for  said  district.  Al- 
though the  statute  under  which  a  corporation 
becomes  incorporated  is  enacted  by  the  Con- 
gress of  the  United  States,  yet  in  its  enact- 
ment Congress  acts  and  can  only  act  as  the 
legislature  of  the  District  of  Columbia.  Daly 
v»  National  L.  Ins.  Co.,  ( 1878)  64  Ind.  6. 


S.  Conatttutional  Gnaranties  of  Individual  Eights.  —  The  power  of  Congress  in 
the  District  of  Columbia,  as  elsewhere  throughout  the  Federal  Union,  is  dis- 
tinctly limited  by  all  express  guaranties  of  individual  right  contained  in  the 
Federal  Constitution.  No  more  in  the  District  of  Columbia  than  anywhere 
else  within  the  United  States,  could  the  legislature  of  the  Union  pass  a  bill  of 
attainder  or  an  ex  post  facto  law,  or  dispense  with  trial  by  jury,  or  establish  a 
religion,  or  authorize  unreasonable  searches.  All  the  general  limitations  im- 
posed by  the  Constitution  upon  its  authority  are  as  applicable  in  the  District 

of  Columbia  as  in  any  other  part  of  the  United  States. 
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Curry  t?.  District  of  Columbia,  (1899)  14 
App.  Cas.  (D.  C.)  439,  wherein  the  court 
further  said:  "And  not  only  are  these  ex- 
press limitations  applicable,  but,  in  the  lan- 
^age  of  Mr.  Justice  Miller,  in  the  case  ju»t 
cited,  [Citizens'  Sav.,  etc.,  Assoc,  t^.  Topeka, 
(1874)  20  Wall.  (U.  S.)  65.5]  all  the  im- 
plied limitations  which  grow  out  of  the 
nature  of  all  free  governments'  are  equally 
applicable.  The  '  exclusive '  power  of  legis- 
lation over  this  district  which  is  vested  in 
Congress  by  the  Constitution,  must  be  as- 
sumed to  extend  only  to  all  lawful  subjects 
of  legislation;  and  invasions  of  those  funda- 
men&l  individual  rights^  which  lie  at  the 
foundation  of  the  social  compact,  and  for  the 
maintenance  of  which  free  governments  exist, 
are  not  lawful  subjects  of  legislation." 

ReguUtioBS  affecting  peace,  morals,  safety, 
health,  and  comfort.  —  The  power  of  Congress 
to  enact  regulations  affecting  the  public 
peace,  morals,  safety,  health,  and  comfort, 
within  the  District  of  Columbia,  is  the  same 
as  that  of  the  several  state  legislatures 
within  their  respective  territorial  limits.  It 
is  no  less,  nor  can  it  be  greater;  for  all  the 
guaranties  of  the  Constitution  respecting  life, 
liberty,  and  property  are  equally  for  the  pro- 
tection and  benefit  of  all  citizens  residing  in 
the  District  of  Columbia,  as  of  those  residing 


in  the  several  states.  Moses  v.  U.  S.,  (1900) 
16  App.  Cas.  (D.  C.)  433.  See  also  Lans- 
burgh  f7.  District  of  Columbia,  (1897)  11 
App.  Caa.  (D.  C.)  521. 

Discriminating  municipal  ordinance.  —  The 
commissioners  of  the  District  of  Columbia 
enacted  regulations  or  ordinances  designat- 
ing hack  stands  on  the  streets,  providing  that 
•*  the  space  on  B  street,  N.  W.,  from  the  west 
line  of  the  depot  building,  extending  westerly 
one  hundred  and  sixty  feet,  is  hereby  set 
apart  for  the  exclusive  use  of  the  cabs  of  the 
Philadelphia,  Wilmington,  and  Baltimore 
Railroad  Company."  The  effect  of  the  regu- 
lation is  to  give  an  undue  preference  to  the 
railroad  company,  and  absolutely  to  prohibit 
all  other  persons  from  engaging  in  a  lawful 
and  unobjectionable  business  at  the  place 
designated,  and  in  so  far  as  it  assumes  to 
confer  exclusive  privileges  on  the  railroad 
company  it  must  b«  regarded  as  void  and  of  no 
force  in  law;  and  so  far  as  the  joint  resolu- 
tion of  Congress  can  be  construed  as  author- 
izing a  concession  of  such  exclusive  privi- 
leges, that  joint  resolution  likewise  must  be 
taken  as  equally  obnoxious  to  the  principle 
of  equality  and  equally  invalid.  Curry  v. 
District  of  Columbia,  (1899)  14  App.  Cas. 
(D.  C.)  426. 


m.  CoiTBTB  07  THB  DiBTBlGT  OF  CoLTTiCBlA.  —  In  the  District  of  Columbia 
there  is  no  division  of  powers  between  the  general  and  local  government 
Congress  has  the  entire  control  over  the  District  for  every  purpose  of  govern- 
ment, and  in  organizing  a  judicial  department  all  judicial  power  necessary  for 
the  purposes  of  the  government  may  be  vested  in  the  courts  of  justice  of  the 
District  •• 


KendaU  r.  U.  S.,  (1838)  12  Pet  (U.  8.) 
619. 

Jurisdiction  of  courts.  —  The  general  re- 
strictions of  the  Constitution  which  govern 
the  exercise  of  jurisdiction  by  the  courts  of 
the  United  States  within  the  several  states 
of  the  Union  have  no  operation  in  the  Dis- 
trict of  Columbia,  and  the  conditions  of  juris- 
diction existing  in  the  District  make  the  pro- 
visions of  section  1  of  the  Act  of  1887,  de- 
fining the  jurisdiction  of  the  circuit  courts 
in  districts  within  the  several  states,  plainly 
inapplicable.  General  provisions  of  an  Act 
of  Congress  not  locally  inapplicable  are  con- 
trolling under  the  provisions  of  sec.  93,  Rev. 
Stat  D.  C.  Gilford  Granite  Co.  v.  Harrison 
Granite  Co.,  (1903)  23  App.  Cas.  (D.  C.)  22. 

As  courts  of  the  Unite!  States.  —  This 
clause  vests  in  Congress  plenary  power  over 
the  Q^strict  for  all  purposes.  Such  grant  of 
power  necessarily  implies  the  power  of  Con- 


gress to  ordain  and  establish  such  courts  as 
should  be  found  necessary  for  the  orderly 
and  proper  government  of  the  District  and 
the  people  residing  therein,  the  cession  being 
made  and  accepted  by  Congress  for  the  United 
States  as  a  permanent  seat  of  government  or- 
ganized under  the  Constitution.  And  though 
the  courts  of  the  District  are  created  and 
established  by  the  Act  of  Congress,,  the  power 
for  such  creation  and  establishment  is  no  less 
derived  from  the  Constitution  than  the 
power  under  art.  III.,  sec.  1,  of  the  Constitu- 
tion, to  ordain  and  establish  inferior  courts 
to  the  Supreme  Court  of  the  United  States. 
All  courts  thus  established  by  Congress, 
while  the  creations  of  Congress,  are  author- 
ized by  the  Constitution,  and  are  therefore 
courts  of  the  United  States  for  the  adminis- 
tration of  the  laws  of  the  United  States. 
Moss  r.  U.  S.,  (1904)  23  App.  Cas.  (D.  C.) 
482.  See  U.  S.  v,  Sampson,  (1902)  10  App. 
Cas.  (D.  C.)   437. 


17.  COMlCOV-IiAW  077EV8E8. — The  rule  that  there  are  no  common-law  ofPenses 
against  the  United  States  does  not  apply  in  the  District  of  Columbia. 

Tyner  i?.  U.  S.,  (1904)  23  App.  Cas.  (D.  C.)  garded  as  coextensive  with  the  federal  union 

368,  citing  De  Forest  t?.  U.   S.,    (1897)    11  of  states  and  operating  within  the  territorial 

App.   Cas.    (D.  C.)    465,  wherein   the  court  limits  of  the  states,  it  is  undoubtedly  true 

said ;      "  As   against   the   United   States   re-  that  there  are  no  common-law  offenses ;  for 
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the  juriBdiction  there  given  to  the  United 
States  by  the  Federal  €onititution  is  dis- 
tinctly and  expressly  restricted  to  the  powers 
enumerated  in  the  Constitution.  But  the 
statement  was  not  intended  to  have  applica- 
tion to  the  District  of  Columbia.  The  ques- 
tion as  to  the  authority  of  the  United  States 
in  this  district  is  not  what  power  has  been 
conferred  upon  it,  but  rather  what  power  has 


been  inhibited  to  it.  Subject  to  the  limita- 
tions imposed  by  the  Constitution  itself  and 
by  the  spirit  of  our  free  institutions,  the 
United  States  have  supreme  and  exclusive 
power  over  the  District  of  Columbia,  and 
they  are  not  limited  to  the  governmental 
powers  in  the  Consfitution  specifically  enu- 
merated as  defining  their  jurisdiction  for  the 
country  at  large." 


y.  Cbixes  A0AIK8T  THE  Ukited  STATES. — Crimes  committed  in  the  District 
are  not  crimes  against  the  District,  but  against  the  United  States;  therefore, 
whilst  the  District  may,  in  a  sense,  be  called  a  state,  it  is  such  in  a  very  qualified 
sense. 

Metropolitan   R.   Co.  t?.   District  of  Columbia,    (1889)    132  U.  S.  9,  holding  that  the 
District  of  Columbia  is  a  municipal  corporation  having  a  right  to  sue  and  be  sued. 


VI  POWEB  OF  Taxatiok  —  1,  In  General  —  The  power  of  Congress  to  exer- 
cise exclusive  jurisdiction  in  all  cases  whatever  within  the  District  of  Columbia 
includes  the  power  of  taxation. 

Parsons  t?.  District  of  Columbia,  (1898)  170  U.  S.  56. 

2.  AiMisments  on  Property  for  Local  ImproTementi.  —  Congress  has  power  to 
confer  upon  the  city  of  Washington,  in  the  District  of  Columbia,  authority  to 
assess  upon  the  adjacent  proprietors  of  lots  the  expense  of  repairing  streets. 


Willard  v.  Presbury,  (1871)  14  Wall.  (U. 
S.)   680. 

Effect  of  Fifth  and  Fourteenth  Amend- 
ments —  Z)ue  proceM  of  Uuo,  —  "In  the 
present  case  is  involved  the  constitutionality 
of  an  Act  of  Congress  regulating  assessments 
on  property  in  the  District  of  Columbia,  and 
in  respect  to  which  the  jurisdiction  of  (Con- 
gress, in  matters  miinicipal  as  well  as  politi- 
cal, is  exclusive,  and  not  controlled  by  the 
provisions  of  the  Fourteenth  Amendment.  No 
doubt,  in  the  exercise  of  such  legislative 
powers.  Congress  is  subject  to  the  provisions 
of  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States,  which  provide,  among 
other  things,  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law,  nor  shall  private  property 
be  taken  for  public  use  without  just  compen- 
sation. But  it  by  no  means  necessarily  fol- 
lows that  a  long  and  consistent  construction 
put  upon  the  Fifth  Amendment,  and  main- 
taining the  validity  of  the  Acts  of  Congress 
relating  to  public  improvements  within  the 
District  of  Columbia,  is  to  be  deemed  over- 
ruled by  a  decision  concerning  the  operation 
of  the  Fourteenth  Amendment  as  controlling 
state  legislation."  Wight  v.  Davidson, 
(1901)  181  U.  S.  379. 

When  a  taking  of  private  property  without 
compensation,  —  The  special  benefit  to  prop- 
erty assessed  for  a  public  improvement,  being 
a  limit  on  discretion,  it  follows  that  when 
this  is  clearly  exceeded  the  assessment  ceases 
to  be  a  tax  and  becomes  a  taking  of  private 
property  for  public  use  without  compensation, 
prohibited  by  the  last  clause  of  the  Fifth 


Amendment.    Allman  v.  District  of  Columbia, 
(1894)  3  App.  Cas.  (D.  C.)  21. 

Statute  confirming  nnauthoriied  assess- 
meats.  —  The  Act  of  Congress  of  June  19, 
1878,  directed  the  commissioners  of  the  Dis- 
trict of  Columbia  to  "  enforce  the  collection, 
according  to  existing  laws,  of  all  assessments 
for  special  improvements  prepared  under  an 
Act  of  the  legislative  assembly  of  Aug.  10, 
1871,  as  charges  upon  the  property  benefited 
by  the  improvements  in  respect  to  Which  the 
said  assessments  were  made,"  and  also  au* 
thorized  the  commissioners  to  revise  such  as- 
sessments within  thirty  days  from  the  pas- 
sage of  the  Act,  and  correct  the  same,  so  far 
as  the  charges  were  erroneous  or  excessive. 
The  Act  was  valid  as  a  confirmation  of  what 
the  board  of  works  had  done,  though  the 
action  of  the  board  had  been  unauthorized. 
Congress  may  legislate  within  the  District, 
respecting  the  people  and  property  therein, 
as  may  the  legislature  of  any  state  over  any 
of  its  subordinate  municipalities.  It  may 
therefore  cure  irregularities,  and  confirm  pro- 
ceedings which  without  the  confirmation 
would  be  void,  because  unauthorized,  provided 
such  confirmation  does  not  interfere  with  in- 
tervening rights.  Mattingly  v.  District  of 
Columbia,   (1878)  97  U.  S.  690. 

Assessments  on  property  for  national  pur- 
poses.—  The  Act  of  Congress  of  Sept.  27. 
1890,  entitled  "  An  Act  authorizing  the  estab- 
lishment of  a  public  park  in  the  District  of 
Columbia,"  dedicating  and  setting  apart  this 
park  **  for  the  benefit  and  enjoyment  of  the 
people  of  the  United  States,"  and  assessing 
property  in  the  District  of  Columbia  for  the 
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cost  and  expenses  of  locating  and  improving 
the  park,  was  held  to  be  valid.  Wilson  v. 
Lambert,  (1898)   168  U.  S.  612. 

Special  assessments  cannot  be  levied  on  ad- 
joining property  to  defray  the  whole  or  any 


part  of  the  expense  of  a  public  enterprise  for  a 
purely  public  purpose,  as  a  park,  and  an  Act 
of  Congress  authorizing  such  assessments  is 
unconstitutional.  Craighill  v.  Van  Riswick, 
(1896)  8  App.  Cas.  (D.  G.)  218. 


3.  License  Tax  as  an  Interference  with  Interstate  Commerce.  —  An  Act  of  the 

legislative  assembly  of  the  District  of  Columbia  which  imposes  "  a  license  on 
trades,  business,  and  professions  practiced  or  carried  on  in  the  District  of 
Columbia,"  is  invalid  as  being  a  regulation  of  interstate  commerce  so  far  as 
applicable  to  commercial  agents  whose  business  it  is  to  offer  merchandise  for 
sale  by  sample  on  behalf  of  individuals  or  firms  doing  business  outside  of  the 
District 

shall  have  power  *  *  *  to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes," 
Gra/nt  of  Power  — "  Among  the  Several 
States"  —  District  of  Columbia. 


Stoutenburgh  v.  Hennick,  (1889)  129  U.  S. 
147. 

See  also  supra,  p.  372|  under  the  clause  of 
this   section  providing  that   "the  Congress 


4.  Exempting  Property  from  Taxation.  —  Congress  has  power  to  invest  the 
District  government  with  legislative  authority,  and  the  Act  of  the  legislative 
assembly  providing  that  "  all  property,  real  and  personal,  which  may  hereafter 
be  actually  employed  within  the  limits  of  the  District  of  Columbia  for  manu- 
facturing purposes  shall  be  exempt  from  all  general  taxes  for  a  period  of  ten 
years  from  the  date  of  this  Act  going  into  effect:  Provided,  that  the  value  of 
the  property  so  employed  for  manufacturing  purposes  shall  not  be  less  than 
$5,000,"  was  within  that  authority. 

Welch  V,  Cook,  (1878)  97  U.  S.  642. 

Congress  has  the  power,  legislating  as  a 
local  legislature  for  the  District  of  Columbia, 
to  levy  taxes  for  district  purposes  only  in 
like  manner  as  the  legislature  of  a  state  may 
tax  the  people  of  a  state  for  state  purposes, 


and  in  the  exercise  of  this  power  Congress 
may,  at  its  discretion,  wholly  exempt  certain 
classes  of  property  from  taxation,  or  it  may 
tax  them  at  a  lower  rate  than  other  property. 
Gibbons  v.  District  of  Columbia,  (1886)  116 
U.  S.  407. 


Vn.  PowEB  TO  AcQvntB  Lavd  IK  Ad JOiimrG  Stats.  —  The  United  States 
may  acquire  the  title  to  land  in  an  adjoining  state  for  the  municipal  purposes  of 
the  District  of  Columbia,  as  for  the  purpose  of  constructing  an  aqueduct 


Washington  Aqueduct,  (1865)  7  Op.  Atty.- 
Gen.  114,  wherein  the  attorney-general  said: 
*'  While  the  specific  grant  of  power  compre- 
hends '  all  cases  whatever,'  the  constitutional 
means  of  exercising  such  power  are  given  by 
the  provision  which  declares  that  Congress 
shall  have  authority  '  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers  and  aU 
other  powers  vested  by  this  Constitution  in 
the  government  of  the  United  States  or  in 
any  department  or  officer  thereof.' " 


The  government  of  the  United  States  pos- 
sesaes  the  power,  under  the  Constitution,  to 
construct  an  aqueduct  to  supply  the  city  of 
Washington  with  water,  drawing  the  supply, 
it  necessary,  from  within  the  limits  of  Mary- 
land, and  using  and  occupying  lands  for  that 
purpose  in  Maryland,  by  the  permission  and 
consent  of  the  state.  Reddall  v,  Bryan, 
(1859)  14  Md.  444. 


Ym.  BoiTDB  AKD  AcoomrTiiro  of  Officers. —  The  President  may  prescriBe 

the  period  at  which  accounting  shall  be  had  and  pTayment  made  into  the  treasury 

by  the  register  of  wills  and  the  recorder  of  deeds  of  the  District  of  Columbia, 

and  may  require  bonds  to  be  given  to  the  United   States  to  secure  such 

accounting  and  payments. 
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President  —  Register  of  Wills  and  Recorder 
of  Deeds,  ( 1893)  20  Op.  Atty.-Qen.  508,  wherein 
the  attorney-general  said :  "  By  authorizing 
these  oflScers  to  receive  the  fees  and  to  pay 
the  ^expenses  of  their  offices,  and  their  own 
salaries,  out  of  the  same,  they  are  made  [by 
the  statute]  gutm-disbursing  officers  of  the 
United  States.  If  these  or  any  other  dis- 
bursing officers  of  the  United  States  fail  to 
discharge,  or  commit  a  breach  of  duty,  the 
provision  of  the  Constitution  above  quoted 
['  shall  take  care  that  the  laws  be  faithfully 


executed ']  would  require  you,  if  such  breach 
consisted  in  a  misappropriation  of  moneys,  to 
take  the  necessary  steps  for  recovering  and 
bringing  the  same  into  the  treasury  of  the 
United  States;  and  if  such  breach  amounted 
to  a  criminal  violation  of  the  law,  it  would 
be  your  duty  to  see  that  the  offender  was 
prosecuted  and  punished.  It  being  thus  made 
your  constitutional  duty  to  redress  a  wrong 
committed  by  such  an  officer,  it  certainly  is 
none  the  less  your  duty  to  use  all  reasonable 
means  to  prevent  such  wrongdoing." 


IX.  Taxatiok  bt  States  of  Dibtbigt  Bonds.  —  Bonds  issued  in  the  name  of 
the  District  of  Columbia,  under  authority  of  An  Act  of  Congress,  were  issued 
for  a  national  purpose,  and  are  not  taxable  by  a  state. 


Gwther  t?.  Wright,  (C.  C.  A.  1896)  75  Fed.  Rep.  767. 
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ARTICLE  I.,  SECTION  8. 

''  The  Coldest  shall  have  power  *  *  *  to  exercise  exolnsive  legislation  in  all 
cases  whatsoever,  *  *  *  over  all  places  purchased  by  the  consent  of  the 
legislature  of  the  state  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magasines,  arsenals,  dock-yards,  and  other  needfnl  bnildings.'' 

I.  When  Federal  Jurisdiction  Acquired,  663. 

I.  By  t?u  Constitutional  Method^  663. 

a.  In  General^  663. 

b.  Purchase  by  the  United  States^  664. 


f  i)  In  General^  664. 
XpS  Land  Purchased 
(3)  Mere  Occupancy  with  Tacit  State  Consent^  664. 


Land  Purchc^ed  by  Corporation  for  Soldiers*  Home^  664. 


(4)  Leased  Land^  665. 

c.  Consent  of  the  State y  665. 

Ci)  In  General^  66^. 

(2)  At  Time  Purchase  Made,  666. 

^3)  On  Admitting  Territory  as  a  State,  666. 

(4)  By  a  State  Constitutional  Conventiony  666. 

(5)  Jurisdiction  Expressly  Reserved  by  the  State,  667. 
(6^  Reservation  of  Power  to  Serve  State  Process^  667. 

(7)  Limiting  Extent  of  Tract,  667. 

(8)  Right  Subsequently  to  Limit  the  Cession,  667. 

d.  Necessity  of  Act  of  Congress  Assuming  Jurisdiction^  668. 
2.  By  Other  than  Constitutional  Method,  668. 

11.  National  and  Municipal  Powers  United,  670. 

III.  Territorial  Jurisdiction  over  Military  Reservation,  67a 

IV.  Jurisdiction  over  Entire  Tract,  670. 

V.  Jurisdiction  over  National  Soldiers'  Home,  670. 
VI.  Right  of  Inmates  of  Soldiers*  Home  to  Vote,  670., 

VII.  For  Purposes  Not  Named,  671. 

VIII.  Construction  of  Aqueduct  to  Supply  City  of  Washington,  671. 
IX.  Retrocession  of  Jurisdiction,  671. 
X.  State  Jurisdiction,  671. 

1.  Taxation  by  States,  671. 

2.  State  Process  Against  Property,  672. 

3.  Operation  of  State  Railroad  Stock  Law,  672. 

4.  Power  to  Arrest  Enlisted  Person  for  Taxes,  673. 

I.  Whbk  Federal  Jubibdictiok  Agqvibed  —  1.  By  the  Constitutional  Hethod 

—  a.  In  General.  —  When  the  title  is  acquired  by  purchase  by  consent  of 
the  legislatures  of  the  states,  the  federal  jurisdiction  is  exclusive  of  all  state 
authority.  This  follows  from  the  declaration  of  the  Constitution  that  Congress 
shall  have  "  like  authority  "  over  such  places  as  it  has  over  the  district  which 
is  the  seat  of  government ;  that  is,  the  power  of  "  exclusive  legislation  in  all 
cases  whatsoever."  Broader  or  clearer  language  could  not  be  used  to  exclude 
all  other  authority  than  that  of  Congress. 
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Ft.  Leavenworth  R.  Co.  v.  Lowe,  (1885)  114 
U.  8.  632.  See  also  World's  Columbian  Ex- 
position V.  U.  S.,  (C.  C.  A.  1893)  56  Fed. 
Rep.  670. 

When  a  pnrchaae  of  land  for  any  of  these 
purposes  is  made  by  the  national  government, 
and  the  state  legislature  has  given  its  con- 
sent to  the  purchase,  the  land  so  purchased 
by  the  very  terms  pi  the  Constitution  ipso 
facto  falls  within  the  exclusive  legislation  of 
Congress,  and  the  state  jurisdiction  is  com- 
pletely ousted.  This  is  the  necessary  result, 
for  exclusive  jurisdiction  is  the  attendant 
upon  exclusive  legislation.  U.  S.  v.  Cornell, 
(1819)  2  Mason  (U.  S.)  60,  25  Fed.  Cas.  No. 
14,867. 


A  ttate  retains  complete  and  exdntiTe 
political  jurisdiction  over  land  purchased  by 
the  United  States  without  the  consent  of  the 
state  or  where  political  jurisdiction  over  the 
same  has  not  been  otherwise  ceded  to  the 
United  States  by  the  state.  U.  S.  v.  San 
Francisco  Bridge  Co.,  (1898)  88  Fed.  Rep. 
894. 

Purchase  of  Arlington  estate  without  con- 
sent. —  The  United  States  purchased  the 
Arlington  estate  during  the  war  at  a  tax  sale, 
but  jurisdiction  thereof  was  never  ceded  by 
the  state  of  Virginia.  A  United  States  Cir- 
cuit Court  has  not  jurisdiction  of  a  petty 
larceny  committed  in  the  national  cemetery 
in  that  state.  U.  S.  v,  Penn,  (1880)  48  Fed. 
Rep.  669. 


b.  PiTBCHASB  BY  THE  United  -  States — (1)  Ifi  Oenerol.  —  The  word 
''  purchase  "  has  not  the  general  technical  meaning  belonging  to  it  at  common 
law  of  any  acquisition  of  lands  other  than  by  descent  or  inheritance,  but  has 
only  the  meaning  of  an  acquisition  of  land  by  actual  purchase. 

Crook  V.   Old   Point   Comfort   Hotel   Co.,       States  for  national  purposes,  does  not  au- 

(1893)  54  Fed.  Rep.  608.  thorize  him  to  cede  jurisdiction  to  lands  to 

A  Ta^'..  a4.o+«*«  a.,fv.^i.;.*;n,*  ♦I,-*  ^..^T^^niM.      whlch  the  United  States  had  not  the  title. 

states  over  land  to  be  taken  by  the  United 


682. 


(2)  Lamd  Purchased  by  Corporation  for  Soldiers*  Home.  —  A  purchase  of 
land  by  a  corporation,  organized  under  an  Act  of  Congress  for  the  establishment 
and  support  "  of  an  establishment  for  the  care  and  relief  of  disabled  volunteers 
of  the  United  States  army,  to  be  known  by  the  name  and  style  of  The  National 
Asylum  for  Disabled  Volunteer  Soldiers,"  does  not  give  title  to  the  United 
States,  so  as  to  give  to  the  national  government  exclusive  jurisdiction  on  an 
attempted  cession,  for  it  is  not  competent  for  the  legislature  to  abdicate  its 
jurisdiction  over  its  territory,  except  where  the  lands  are  purchased  by  the 
United  States  for  the  specified  purposes  contemplated  by  the  Constitution. 

disabled  by  wounds  received  or  sickness  con- 
tracted in  the  line  of  their  duty.  The  cor- 
poration is  in  its  nature  and  object  a  public 
charitable  institution,  worthy,  doubtless,  of 
public  favor  and  of  private  munificence.  It 
is  not,  however,  to  be  confounded  with  the 
general  government;  nor  are  its  rights  and 


In  re  O'Connor,  (1875)  37  Wis.  386, 
wherein  the  court  said :  "  It  is  in  the  nature 
of  a  charity  or  eleemosynary  corporation,  un- 
der the  perpetual  guardianship  of  the  United 
States,  having  power  to  purchase  and  hold 
real  estate,  and  to  apply  certain  moneys  for 
the  care,  relief,  and  support  of  discharged 
volunteer  soldiers  who  served  in  the  late  war 
for  the  suppression  of  the  rebellion,  and  were 


property  in  any  just,  legal  sense  the  rights 
and  property  of  the  United  States." 


(3)  Mere  Occupancy  with  Tacit  State  Consent  —  The  right  of  exclusive 

legislation  within  the  territorial  limits  of  any  state  can  be  acquired  by  the 

United  States  only  in  the  mode  pointed  out  in  the  Constitution,  by  purchase, 

by  consent  of  the  legislature  of  the  state  in  which  the  same  shall  be,  for  the 

erection  of  forts,  magazines,  arsenals,  dock  yards',  and  other  needful  buildings. 

The  essence  of  that  provision  is,  that  the  state  shall  freely  cede  the  particular 

place  to  the  United  States,  for  one  of  the  specific  and  enumerated  objects.    This 

jurisdiction  cannot  be  acquired  tortiously,  or  by  disseisin  of  the  state;  mudi 

less  can  it  be  acquired  by  mere  occupancy,  with  the  implied  or  tacit  consent 

of  the  statC;  when  such  occupancy  is  for  the  purpose  of  protection. 
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People  17.  Godfrey,  (1819)  17  Johns.  (N. 
Y.)  232. 

Mere  ownership  and  ocenpancy,  by  the 
United  States,  of  land  within  a  state,  do  not 
suffice  to  oust  the  jurisdiction  of  the  state, 
even  when  such  occupancy  is  with  the  full 
knowledge  and  tacit  consent  of  such  state. 


Eminent  Domain  of  States,    (1855)    7   Op. 
Atty.-Gen.  673. 

The  United  States,  as  a  mere  proprietor 
of  land  situated  within  the  limits  of  a  state, 
which  was  acquired  by  purchase,  without  the 
consent  of  the  legislature,  has  no  paramount 
authority  derived  from  ownership  of  the  soil. 
In  re  O'Connor,  (1875)  37  Wis.  384. 


(4)  Leased  Land.  —  Land  leased  to  the  United  States  for  one  month,  with 
the  privilege  of  using  and  occupying  the  same  for  six  months,  at  the  option  of 
the  government,  at  a  stipulated  rent,  is  not  a  "  place  "  within  the  meaning  of 
this  clause.  The  Constitution  clearly  implies  the  permanent  use  of  the  prop- 
erty purchased,  for  the  construction  or  erection  of  some  of  the  structures 
designated,  or  some  other  needful  building. 

U.  S.  V.  Tiemey,  (1864)   1  Bond  (U.  S.)  571,  28  Fed.  Gas.  No.  16,517. 

c.  Consent  of  the  State  —  (1)  In  General,  —  The  consent  of  the  states 
to  the  purchase  of  lands  within  them  for  the  special  purposes  named  is  essential, 
under  the  Constitution,  to  the  transfer  to  the  general  government,  with  the 
title,  of  political  jurisdiction  and  dominion.  Where  lands  are  acquired  without 
such  consent,  the  possession  of  the  United  States,  unless  political  jurisdiction 
be  ceded  to  them  in  some  other  way,  is  simply  that  of  an  ordinary  proprietor. 
The  property  in  that  case,  unless  used  as  a  means  to  carry  out  the  purposes  of 
the  government,  is  subject  to  the  legislative  authority  and  control  of  the  states 
equally  with  the  property  of  private  individuals. 

No  necessity  for  cession  of  jurisdiction  in 
terms.  —  An  Act  of  the  legislature  of  the 
state,  by  which  its  consent  is  given  to  the 
purchase  or  cession  by  the  United  States  of  a 
parcel  of  land  within  it  for  any  of  the  uses 
specified  by  the  Constitution,  vests  the  exclu- 
sive jurisdiction  thereof  in  the  United  States, 
without  there  being  a  cession  of  jurisdiction 
in  terms.  "  Purchased  by  the  consent  of  the 
legislature  of  the  state,"  is  the  condition  of 
the  (Constitution.  Eminent  Domain  of  States, 
(1856)  7  Op.  Atty.-Gen.  573. 

All  such  federal  iurisdiction  as  the  Con- 
stitution contemplates  is  acquired  by  the 
United  States,  in  the  mere  consent  of  the 
state  to  the  purchase ;  upon  such  consent,  the 
jurisdiction  of  the  state  ceases  and  that  of 
Congress  comes  in  by  virtue  of  the  Constitu- 
tion. Cession  of  Federal  Jurisdiction  by 
States,  (1856)  7  Op.  Atty.-Gen.  628. 

To  be  the  free  act  of  the  states.-^ The 
power  of  exclusive  legislation,  which  is  juris- 
diction, is  united  with  cession  of  territory, 
which  is  to  be  the  free  act  of  the  states.  U. 
8.  V.  Bevans,  (1818)  3  Wheat.  (U.  S.)  388. 

Providing  for  reversion  of  jurisdiction  and 
service  of  state  process.  —  A  legislative  Act 
of  a  state,  consenting  to  the  purchase  of  land 
within  the  state  by  the  United  States,  for  a 
specific  purpose,  expressly  ceding  jurisdiction, 
is  not  rendered  insufficient  by  providing,  in 
addition,  that  the  federal  jurisdiction  shall 
cease  with  the  proposed  use ;  and  that,  mean- 
time, lawful  process  of  the  courts  of  the  state 
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Ft.  Leavenworth  R.  Co.  v,  Lowe,  (1885) 
114  U.  S.  531. 

Necessity  for  consent  or  cession  of  juris- 
diction.—  There  is  no  power  in  Congress  to 
acquire  or  assert  jurisdiction  over  any  part 
of  the  territory  of  any  state  without  the  con- 
sent of  the  legislature  of  the  state,  and  in 
order  to  acquire  exclusive  jurisdiction  over  a 
national  cemetery  the  consent  of  the  legis- 
lature of  the  state  in  which  the  cemetery  is 
situated  must  first  be  obtained.  National 
Cemeteries,  (1869)  13  Op.  Atty.-Gen.  133. 
See  also  U.  S.  v.  Penn,  (1880)  48  Fed.  Rep. 
669. 

Both  a  purchase  with  the  consent  of  the 
state  and  an  express  cession  of  jurisdiction 
are  not  necessary  to  the  powers  and  rights 
of  government.  Either  will  be  sufficient  if 
the  place  is  owned  by  the  United  States  and 
is  actually  used  for  governmental  purposes. 
•U.  S.  V.  Tucker,  (1903)  122  Fed.  Rep.  520. 

In  order  to  withdraw  from  a  state  a  juris- 
diction which  it  had  possessed  and  exercised, 
and  confer  it  on  the  general  government,  the 
consent  of  the  former  was  made  a  pre- 
requisite. This  is  the  material  point  aimed 
at  by  the  provision  of  the  Constitution.  U. 
S.  t\  Stahl,  (1868)  Woolw.  (U.  S.)  192,  27 
Fed.  Cas.  No.  16,373. 

The  purchase  of  land  by  the  United  States 
for  public  purposes  does  not  of  itself  oust  the 
jurisdiction  of  the  state  over  the  lands  pur- 
chased. U.  S.  V,  Penn,  (1880)  48  Fed.  Rep. 
669. 
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may  continue  to  be  served  within  the  limits 
of  the  land  jurisdiction  of  which  has  been 
ceded  to  the  United  States.  Cession  of  State 
Jurisdiction,  (1867)  8  Op.  Atty.-Gen.  387. 

Only  when  exclusiye  jurisdiction  is  re- 
quired, the  consent  of  the  state  legislature 
must  be  obtained.  Congress  may  authorize 
the  erection  of  a  bridge  over  a  navigable 
stream,  and  the  fact  that  the  piers  of  the 
bridge  are  to  rest,  and  the  bridge  is  to  stand, 
on  land  which  belongs  to  the  state,  without 
the  consent  of  the  state,  does  not  defeat  that 
right.  Stockton  t?.  Baltimore,  etc.,  R.  Co., 
(1887)  32  Fed.  Rep.  17. 

A  South  Carolina  statute  entitled  "An  Act 
to  authorize  the  United  States  to  purchase  a 
sufficient  quantity  of  land  in  the  city  of 
Columbia  tor  the  erection  of  a  post  office  and 


a  court  house,''  provides  "  that  the  United 
States,  or  such  person  or  persons  as  may  be 
by  them  authorized,  shall  have  the  right  and 
authority  to  purchase  the  fee  simple  of  a 
sufficient  quantity  of  land  in  the  city  of 
Columbia  on  which  to  erect  a  post  office  and 
a  court  house;  provided,  that  the  said  pur- 
chase does  not  exceed  four  acres ;  and  that  all 
process,  civil  or  criminal,  issued  under  the 
authority  of  this  state  or  any  officer  thereof, 
shall  or  may  be  served  and  executed  on  any 
part  of  said  land,  and  on  any  person  or  per- 
sons there  being  and  implicated  in  matters  of 
law."  The  statute  gives  a  complete  and  un- 
equivocal consent  to  the  purchase,  and  this  ii 
all  that  is  necessary,  for  the  Constitution 
confers  federal  jurisdiction  over  places  con- 
veyed under  such  circumstances.  Cession  of 
Federal  Jurisdiction  by  States,  ( 1858)  9  Op. 
Atty.-Gen.  263. 


(2)  At  Time  Purchase  Made, — When  land  has  been  purchased  by  the 
United  States  without  the  consent  of  the  state  being  given  at  the  time  the 
purchase  was  made,  this  clause  has  no  application. 

Ft.   Triunbull,   Connecticut,    (1871)    13  Op. 
Atty.-Gen.  411. 


Palmer  i?.  Barrett,  (1896)  162  U.  S.  402, 
affirming  Barrett  v.  Palmer,  (1892)  135  N. 
Y.  336. 

Sequired  before  purchase.  —  The  consent 
of  the  state  l^slature  is  required  before  pur- 
chases can  be  made  of  individuals,  and  the 
places  be  used  for  forts,  magazines,  arsenals, 
and  dockyards.  McConnell  v.  Wilcox,  (1837) 
2  111.  357. 

Before  or  after  purchase. —  A  legislative 
consent  to  a  purchase  by  the  United  States 
can  be  given  either  before  or  after  the  pur- 
chase, and  such  consent,  whenever  given,  to- 
gether with  the  fact  of  the  purchase,  estab- 
lishes the  jurisdiction  of  the  United  States. 


A  Texas  statute,  by  which  the  consent  ol 
the  legislature  of  that  state  is  "  given  to  the 
purchase  by  the  government  of  the  United 
States,  or  under  the  authority  of  the  same, 
of  any  tract,  piece,  or  parcel  of  land  from  any 
individuals,  bodies  politic  or  corporate,  within 
the  boundaries  or  limits  of  the  state,  for  the 
purpose  of  erecting  thereon  lighthouses  and 
other  needful  public  buildings  whatever,"  etc., 
operates  prospectively,  and  applies  to  any  and 
all  purchases  for  the  purposes  specified 
therein,  as  the  same  may  from  time  to  time 
be  made.  Transfer  of  Jurisdiction,  (1878) 
15  Op.  Atty.-Gen.  480. 


(3)  On  Admitting  Territory  as  a  State,  —  When  no  reservation  was  made 
by  Congress,  either  in  an  Act  giving  existence  to  a  new  territory  or  in  the  Act 
admitting  the  territory  as  a  new  state  into  the  Union,  and  there  has  been  no 
cession  by  the  state,  the  state  courts  have  jurisdiction  of  an  offense  committed 
upon  a  military  reservation. 

Clay  17.  state,  (1866)  4  Kan.  49. 

So  far  as  the  consent  of  a  new  state  to 
the  exercise  of  this  exclusive  jurisdiction  is 
concerned,  that  state  stands  on  the  same  foot- 
ing as  the  original  thirteen.  U.  S.  v.  Stahl, 
(1868)  Woolw.  (U.  S.)  192,  27  Fed.  Cas.  No. 
16,373. 


Place    reserved    before    admission.  —  The 

jurisdiction  of  the  state  is  not  excluded  by 
implication  of  law  in  the  case  of  a  place  re- 
served therein  for  lawful  public  uses  by  the 
federal  government,  before  it  became  a  state, 
but  as  to  which  there  has  been  no  cession  of 
jurisdiction  or  other  express  act  to  this  effect 
on  the  part  of  the  state.  Eminent  Domain  of 
States,  (1855)  7  Op.  Atty.-Gen.  672. 


(4)  By  a  State  Constitutional  Convention.  —  A  constitutional  convention 
of  a  state  is  not  "  the  legislature  of  the  state  "  in  the  sense  of  the  Constitution 
and  statutes  of  the  United  States,  and  consequently  an  ordinance  passed  by  a 
state  constitutional  convention  to  cede  to  the  United  States  the  jurisdiction 
over  a  national  cemetery  is  not  a  valid  consent  to  a  purchase  by  the  United 
States. 

Constitutional  Convention  Not  Legislature  of  State,  (1868)    12  Op.  Atty.-<}en.  428. 
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(6)  Jurisdiction  Expressly  Reserved  by  the  State.  —  Consent  of  a  state  to 

the  purchase  of  land  within  it  conveys,  in  general,  jurisdiction  to  the  United 

States;  but  not  when  all  jurisdiction  is  expressly  reserved  by  the  state. 

Eminent  Domain  —  State  Jurisdiction,    (1856)    8  Op.  Atty.-Gen.  30.      See  also  Power 
oi  Corporations,  (1856)  8  Op.  Atty.-Gen.  104. 

Retention  of  criminal  jurisdiction  by  the 
ttate.  —  The  United  States  cannot  accept  a 
oeesion  of  jurisdiction  from  a  state  coupled 
with  ft  condition  that  crimes  committed 
within  the  limits  of  the  jurisdiction  ceded 
shall  continue  to  be  punishable  by  the  courts 
of  the  state.  Such  reservation  is  distinctly 
incompatible  with  the  provisions  of  the  penal 
Acts  of  Congress,  and  would  obstruct  if  not 


defeat  the  execution  of  those  Acts.  More- 
over, it  is  altogether  inconsistent  with  any 
possible  construction  of  that  "  exclusive " 
jurisdiction,  which,  according  to  the  letter  ' 
and  the  intent  of  the  Constitution,  is  in  such 
cases  to  be  vested  in  the  United  States.  Ces- 
sion of  States  Jurisdiction,  (1867)  8  Op. 
Atty.-Gen.  418. 


(6)  Reservation  of  Power  to  Serve  State  Process.  —  The  reservation  which 
has  usually  accompanied  the  consent  of  the  states  that  civil  and  criminal  process 
of  the  state  courts  may  be  served  in  the  places  purchased  is  not  considered  as 
interfering  in  any  respect  with  the  supremacy  of  the  United  States  over  them, 
but  is  admitted  to  prevent  them  from  becoming  an  asylum  for  fugitives  from 
justice. 

of  territory  by  the  United  States,  with  the 
condition  annexed  that  civil  and  criminal 
process  might  be  served  therein  by  the 
officers  of  the  state,  no  offenses  committed 
within  that  territory  are  committed  against 
the  laws  of  this  state;  nor  can  such  offenses 
be  punishable  by  the  courts  of  the  state. 
Com.  V.  Clary,  (1811)  8  Mass.  75. 

Sight  of  coroner  to  hold  inquest  —  When 
in  a  state  statute  giving  consent  to  the  pur-^ 
chase  by  the  federal  government  of  ground  for 
an  arsenal  there  is  a  proviso  "that  nothing 
herein  contained  shall  extend,  or  be  con- 
strued to  extend,  so  as  to  impede  or  prevent 
the  execution  of  any  process,  civil  or  crim- 
inal, under  the  authority  of  this  state,"  the 
federal  government  takes  the  title  subject  to 
the  right  of  the  state  authorities  to  execute 
process  within  the  arsenal  grounds,  and  a 
coroner  may  hold  an  inquest  within  the  ceded 
territory.  Allegheny  County  v,  McClung, 
(1866)  63  Pa.  St.  482. 

Personal  proceaa  only.  —  A  reservation  in  a 
statute  ceding  jurisdiction,  "that  this  grant 
of  jurisdiction  shall  not  prevent  the  execution 
of  any  process  of  this  state,  civil  or  criminal, 
on  any  person  who  may  be  on  said  premises,'* 
is  a  reservation  as  to  service  of  process  which 
is  purely  personal,  and  therefore  excludes 
process,  mesne  or  final,  touching  property, 
real  or  personal.  Martin  v.  House,  (1888)  39 
Fed.  Rep.  695. 


Ft.  Leavenworth  R.  Co.  v,  Lowe,    (1885) 
114  U.  S.  633. 

Not  a  reaervation  of  joriadiction.  —  A  pro- 
viso in  a  state  statute  that  all  civil  and 
criminal  processes  issued  under  the  authority 
of  the  state,  or  any  officer  thereof,  may  be 
executed  on  the  lands  so  ceded,  and  within 
the  fortifications  which  may  be  erected 
thereon,  in  the  same  way  and  manner  as  if 
such  lands  had  not  been  ceded,  does  not  re- 
serve concurrent  jurisdiction  or  legislation 
and  is  not  incompatible  with  the  exclusive 
sovereignty  or  jurisdiction  of  the  United 
SUtes.  U.  S.  V.  Cornell,  (1819)  2  Mason 
(U.  S.)  60,  25  Fed.  Cas.  No.  14,867.  See  also 
U.  S.  r.  Cornell,  (1820)  2  Mason  (U.  8.)  91, 
25  Fed.  Cas.  No.  14,868;  U.  S.  v.  Davis, 
(1829)  6  Mason  (U.  S.)  356,  25  Fed.  Cas. 
No.  14,930. 

When  a  state  statute  authorizing  a  pur- 
chase of  land  by  the  United  States  preserves 
a  concurrent  jurisdiction  with  the  United 
States,  so  far  as  that  all  civil  and  criminal 
processes  which  may  issue  under  the  author- 
ity of  the  state  against  any  persons  charged 
with  crimes  committed  outside  the  tract  of 
land  may  be  executed  therein,  offenses  com- 
mitted within  the  territory  are  not  punish- 
able by  the  .state  courts.  U.  S.  v.  Travers, 
(1814)  Brun.  Col.  Cas.  (U.  S.)  467,  28  Fed. 
Cas.  No.  16,537. 

Upon  the  assent  of  a  state  to  the  purchase 


(7)  Limiting  Extent  of  Tract.  —  A  state  has  the  right  to  limit  the  extent 
of  the  tract  over  which  it  will  cede  jurisdiction.  The  United  States  may  pur- 
chase more ;  but,  in  regard  to  the  excess,  the  jurisdiction  remains  with  the  state. 

Cession  of  State  Jurisdiction,  (1857)   8  Op.  Atty.-Gen.  388. 

(8)  Right  Svbsequently  to  Limit  the  Cession.  —  A  state  statute  provided 

**  that  the  jurisdiction  of  the  state  of  Nebraska  in  and  over  the  military  reserva* 
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tions,  known  as  Fort  Robinson  and  Fort  Niobrara,  be  and  the  same  are  hereby 
ceded  to  the  United  States,"  subject,  however,  to  three  conditions:  first,  that 
the  cession  of  jurisdiction  should  continue  only  so  long  as  the  United  States 
shall  own  and  occupy  the  military  reservations  named ;  second,  that  during  the 
time  the  cession  of  jurisdiction  should  continue  in  force  the  state  should  have 
the  right,  within  the  boundaries  of  the  reservation,  to  serve  all  civil  process, 
and  to  execute  all  criminal  or  other  process  issued  under  the  laws  of  the  state 
against  persons  diarged  with  crime  or  misdemeanor  committed  within  the 
state;  and,  third,  that  public  roads  and  highways  might  be  opened  and  kept 
in  repair  within  such  reservations. 

the  right  of  the  state  to  opes  and  keep  in 
repair  public  roads  and  highways,  and  to 
serve  and  execute  process  within  the  limits  of 
the  reservation;  but  the  state  had  no  author- 
ity by  a  subsequent  statute  to  further  limit 
the  cession  of  jurisdiction. 


In  re  Ladd,  (1896)  74  Fed.  Rep.  37, 
wherein  the  court  said  that  the  cession  of 
jurisdiction  clothed  the  United  States  with 
the  exclusive  jurisdiction  over  the  reserva- 
tion; such  exclusive  jurisdiction  to  continue 
so  long  as  the  United  States  shall  own  and 
occupy  the  reservation,  and  subject  only  to 


d.  Necessity  of  Act  of  Congbess  Assuming  Jurisdiction.  —  When  a 
place  is  under  the  control  of  the  United  States  and  is  used  as  a  fort  or  magazine, 
or  for  other  purpose  mentioned  in  the  Constitution,  the  laws  of  the  United  States 
framed  for  such  places  become  the  law  of  these  places  upon  the  consent  of  the 
state  lawfully  given  for  that  purpose,  and  an  Act  of  Congress  asBuming  juris- 
diction is  not  necessary. 

the  United  States.  But  this  is  not  the 
power  given  to  Congress  by  the  ConBtltution. 
By  that  instrument  it  is  declared  that,  as  to 
such  places,  they  shall  have  the  power  \A 
exercise  exclusive  legislation.  This  power 
they  need  not  exercise  unless  they  think  fit, 
and  in  our  case  have  not  seen  proper  to  exer- 
cise. And,  therefore,  there  is,  in  my  opinion, 
as  yet  nothing  to  preclude  the  jurisdiction  of 
the  state  courts;  our  law,  too,  which  only 
makes  Grovernor's  Island  subject  to  the  juris- 
diction of  the  United  States,  is  different  from 
the  Massachusetts  law,  which  gave  the  con- 
sent of  that  state  to  a  purchase  by  the  United 
States." 

When  land  is  purchased  by  the  general 
government,  by  the  consent  of  the  legislature 
of  the  state,  for  some  or  one  of  the  purpoees 
mentioned  in  the  Constitution,  then,  doubt- 
less. Congress  has  the  power  to  exercise  ex- 
clusive jurisdiction  over  the  place.  And  even 
in  that  case,  if  Congress  has  not  exercised  its 
exclusive  right  of  legislation  over  the  place, 
the  jurisdiction  of  the  state  to  support  uid 
maintain  its  laws,  and  to  punish  crimes  com- 
mitted within  its  acknowledged  limits,  will 
be  asserted  and  maintained.  In  re  O'Connor, 
(1876)  37  Wis.  386. 


Ex.  p.  Hebard,  (1877)  4  Dill.  (U.  S.)  380, 
11  Fed.  Cas.  No.  6,312. 

Exclusive  legislation  needed.  —  Where  it  is 
not  shown  that  the  United  States  have  ac- 
cepted a  state  statute  ceding  territory  to  the 
United  States,  with  the  declaration  'that  the 

Slace  "  shall  hereafter  be  subject  to  the  juris- 
iction  of  the  United  States,"  nor  that  they 
have  exercised  the  power  of  exclusive  legis- 
lation granted  by  the  Constitution,  a  state 
court  has  jurisdiction  over  offenses  committed 
in  the  territory.  People  v.  Lent,  (Ct.  Gen. 
Sess.  1819)  2  Wheel.  Crim.  (N.  Y.)  648, 
wherein  the  court,  commenting  on  Com.  i;. 
Clary,  (1811)  8  Mass.  72,  said:  "  But  with 
great  deference  to  the  distinguished  abilities 
of  Chief  Justice  Parsons,  I  must  be  permitted 
to  suggest  that  he  has  made  an  important- 
mistake  in  quoting  from  the  Constitution  the 
clause  which  gives  Congress  power  to  legis- 
late in  respect  to  places  which  the  United 
States  may  acquire  with  the  assent  of  the 
states.  He  says  that  by  the  Constitution 
Congress  have  the  exclusive  power  of  legis- 
lation as  to  these  places.  If  this  were  so, 
til  on  there  could  be  no  question  but  that,  as 
to  them,  the  authority  of  the  states  must  im- 
mediately cease  on  their  becoming  subject  to 


2.  By  Other  than  Constitutional  Method.  —  Where  lands  are  acquired  in  any 

other  way  by  the  United  States  within  the  limits  of  a  state  than  by  purchase 

with  her  consent,  they  will  hold  the  lands  subject  to  this  qualification :  that  if 

upon  them  forts,  arsenals,  or  other  public  buildings  are  erected  for  the  uses  of 

the  general  government,  such  buildings,  with  their  appurtenances,  as  instra- 
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mentalities  for  the  execution  of  its  powers,  will  be  free  from  any  8u6h  inter- 
ference and  jurisdiction  of  the  state  as  would  destroy  or  impair  their  effective 
use  for  the  purposes  designed.  Such  is  the  law  with  reference  to  all  instru- 
mentalities created  by  the  general  government.  Their  exemption  from  state 
control  is  essential  to  the  independence  and  sovereign  authority  of  the  United 
States  within  the  sphere  of  their  delegated  powers.  But  when  not  used  as  such 
instrumentalities,  the  legislative  power  of  the  state  over  the  places  acquired  will 
be  as  full  and  complete  as  over  any  other  places  within  her  limita 


Ft.  Leavenworth  R.  Go.  v.  Lowe,  (1886) 
114  U.  S.  539«  as  to  Fort  Leavenworth  mili- 
tary reservation.  See  also  Benson  t?.  U.  S., 
<1892)  146  U.  S.  325;  World's  Columbian 
Fuxposition  v.  U.  S.,  (C.  C.  A.  1893)  56  Fed. 
Rep.  670;  U.  S.  v,  Bateman,  (1888)  34  Fed. 
Rep.  86,  as  to  the  Presido  military  reserva- 
tion. 

This  point  was  involved  in  the  case  of  Ft. 
Leavenworth  R.  Co.  i;.  Lowe,  (1885)  114  U. 
S.  625.  "  We  there  held  that  a  building  on 
a  tract  of  land  owned  by  the  United  States, 
used  as  a  fort,  or  for  other  public  pur- 
poses of  the  federal  ^vemment,  is  exempted, 
as  an  instrumentality  of  the  government, 
from  any  such  control  or  interference  by  the 
state  as  will  defeat  or  embarrass  its  effective 
use  for  those  purposes.  But  in  order  that 
the  United  States  may  possess  exclusive  legis- 
lative power  over  the  tract,  except  as  may  be 
necessary  to  the  use  of  the  building  thereon 
as  such  instrumentality,  they  must  have  ac- 
quired the  tract  by  purchase,  with  the  con- 
sent of  the  state.  Tnis  is  the  only  method 
prescribed  by  the  Federal  Constitution  for 
their  acquisition  of  exclusive  legislative 
power  over  it.  When  such  legislative  power 
IS  acquired  in  any  other  way,  as  by  an  express 
Act  ceding  it,  its  cession  may  be  accompanied 
with  any  conditions  not  inconsistent  with  the 
effective  use  of  the  property  for  the  public 
purposes  intended.  We  also  held  that  it  is 
competent  for  the  legislature  of  a  state  to 
cede  exclusive  jurisdiction  over  places  needed 
by  the  general  government  in  the  execution 
of  its  powers,  the  use  of  the  places  being,  in 
fact,  as  much  for  the  people  of  the  state  as 
for  the  people  of  the  United  States  generally, 
and  such  jurisdiction  necessarily  ending  when 
the  places  cease  to  be  used  for  those  pur- 
poses." Chicago,  etc.,  R.  Co.  v.  McGlinn, 
(1885)  114  U.S.  546. 

Conient  as  condition  precedent  to  estab- 
lishing fort.  —  Whether  the  Constitution  re- 
quires consent  as  a  condition  precedent  to 
the  establishment  and  use  of  the  place  as  a 
fort,  may  well  be  doubted.  It  does  not  seem 
probable  that  the  framers  of  the  Constitution, 
who  conferred  on  Congress  full  powers  of 
making  war,  raising  armies,  and  suppressing 
insurrections,  and  also  declared  that  the  fed- 
eral government  was  established  for  the  ex- 
press purpose  of  providing  for  the  common 
defense,  would  have  left  its  powers  of  erecting 
forts,  so  important  to  the  execution  of  that 
purpose,  subject  to  the  volition  of  state  legis- 


latures.   U.  S.  v.  Stahl,   (1868)  Woolw.   (U. 
S.)  192,  27  Fed.  Cas.  No.  16,373. 

Hold  only  as  an  individual.  —  The  Consti- 
tution prescribes  the  only  mode  by  which  the 
United  States  can  acquire  land  as  a  sovereign 
power,  and,  therefore,  they  hold  only  as  an 
individual  when  they  obtain  it  in  any  other 
manner.  U.  S.  v,  Penn,  (1880)  48  Fed.  Rep. 
669. 

It  is  well  settled  that  there  must  be  an 
actual  purchase  for  the  purpose  of  the  United 
States,  and  consent  by  the  legislative  au- 
thority of  the  state,  as  conditions  precedent 
to  the  operation  of  this  provision ;  that  there- 
upon all  jurisdiction  is  ceded,  and  passes  to 
the  general  government,  and,  aside  from  an 
unqualified  consent,  no  declaration  or  enact- 
ment of  cession  upon  the  part  of  the  state  is 
requisite  or  material;  that  any  title  of  the 
United  States  acquired  otherwise  within  a 
state,  however  long  continued,  and  for  what- 
ever purpose  employed,  confers  only  the 
rights  of  proprietorship,  and  is  not  within  the 
terms  of  this  provision;  that,  therefore,  any 
exclusion  of  state  interference  must  depend 
upon  powers  and  rights  arising  outside  of 
that  provision.  In  re  Kelly,  (1895)  71  Fed. 
Rep.  649. 

By  express  cession  of  jurisdiction.  —  Where 
there  is  a  "purchase"  of  property  with  the 
consent  of  the  state  legislature,  exclusive  ju- 
risdiction follows  and  attaches  by  virtue  of 
the  constitutional  provision  itself,  while  in 
the  case  of  express  cession  of  jurisdiction  to 
the  United  States  by  a  legislative  enactment 
for  that  purpose  the  jurisdiction  of  the 
United  States  over  the  place  is  derived  from 
such  legislative  Act,  and  not  necessarily  from 
the  constitutional  provision  per  se.  U.  S.  v. 
Tucker,  (1903)  122  Fed.  Rep.  520. 

Fortress  Monroe  and  the  lands  of  Old  Point 
Comfort,  conveyed  to  the  United  States  by  a 
Virginia  Act  of  cession  ceding  jurisdiction 
over  them,  belonging  to  Virginia  and  not  pur- 
chased by  the  United  States  with  her  consent 
from  any  other  owner,  which  cession  provided 
expressly  for  the  reversion  of  the  lands  to  the 
state  and  their  revestment  in  her  in  the  event 
of  their  future  abandonment  by  the  United 
States,  or  their  appropriation  to  any  other 
purposes  than  those  of  fortification  and  na- 
tional defense^  are  held  by  the  United  States 
not  subject  to  this  clause.  Crook  v.  Old  Point 
Comfort  Hotel  Co.,  (1893)  54  Fed.  Rep.  608. 
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n.  Hatioval  avd  HraioiPAL  P0WBB8  VniKD.  —  Within  the  pkces  pui^ 
chased  and  used  for  the  purposes  mentioned,  the  national  and  municipal  powers 
of  government^  of  every  description,  are  united  in  the  government  of  the  Union. 


Pollard  V.  Hagan,   (1845)  3  How.  (U.  S.) 
223. 

Jariadiction  to  recapture  escaped  felon. — 
"  The  power  vested  in  Congress,  as  the  legis- 
lature of  the  United  States,  to  legislate  ex- 
clusively within  any  place  ceded  by  a  state, 
carries  with  it,  as  an  incident,  the  right  to 
make  that  power  effectual.  If  a  felon  es- 
capes out  of  the  state  in  which  the  Act  has 
been  committed,  the  government  cannot  pur- 
sue him  into  another  state,  and  apprehend 
him  there,  but  must  demand  him  from  the 
executive  power  of  that  other  state.  If  Con- 
gress were  to  be  considered  merely  as  the 
local  legislature  for  the  fort  or  other  place 


in  which  the  offense  might  be  committed,  then 
this  principle  would  apply  to  them  as  to 
other  local  legislatures,  and  the  felon  who 
should  escape  out  of  the  fort  or  other  place 
in  which  the  felony  may  have  been  com- 
mitted, could  not  be  apprehended  by  the 
marshal,  but  must  be  demanded  from  the 
executive  of  the  state.  But  we  know  that  the 
principle  does  not  apply:  and  the  reason  is 
that  Congress  is  not  a  local  legislature,  but 
exercises  this  particular  power,  like  all  its 
other  powers,  in  its  high  character  as  the 
legislature  of  the  Union."  Per  Marshall,  C. 
J.,  in  Cohen  v.  VirginU,  (1821)  6  Wheat.  (U. 
S.)  428. 


HI  Tbbbitobial  Jubisdiotioh  oysb  Hilitabt  Bsbehyatiov. —  This  dauae 
has  no  application  to  the  territories,  and  a  territorial  statute  is  in  force  in  a 
military  reservation  within  the  territory. 

Reynolds  v.  People,  (1869)   1  Colo.  180. 

lY.  JimiSDlOTlOH  OYES  Ehtibe  Tbaot.  —  Upon  the  cession  by  a  state  to  the 
national  government  of  jurisdiction  over  property  to  be  used  for  military  pur- 
poses, the  jurisdiction  of  the  national  government  is  not  limited  to  such  portions 
of  the  reserve  as  are  actually  used  for  such  purposes,  but  extends  over  the  entire 
tract  which  had  been  legally  reserved.  In  such  matters  the  courts  follow  the 
action  of  the  political  department  of  the  government 
Benson  v.  U.  8.,  (1892)  146  U.  S.  331. 

y.  JuBiSDiOTiov  OYSB  Hatiohal  S0LDIXB8'  HoxB.  —  A  state  has  jurisdiction 
of  an  offense  committed  at  a  national  soldiers'  hoifie,  when  the  Acts  of  Con- 
gress providing  for  these  homes  do  not  intend  works  or  establishments  for  the 
public  safety  or  defense  or  for  military  purposes;  nor  do  they  contain  any 
declaration,  or  suggestion  even,  of  requirement  or  need  of  exclusive  legislation 
over  the  lands  purchased  and  employed  for  the  homes;  nor  is  there  any  pro- 
vision which  is  incompatible  with  the  operation  of  the  civil  and  criminal  laws 
of  the  locality. 


In  re  Kelly,  (1895)  71  Fed.  Rep.  551.  But 
see  infra,  VII.  For  Purposes  Not  Named, 

State  has  not  jurisdiction.  —  A  state  stat- 
ute consenting  to  the  establishment  of  an 
asylum  for  disabled  volunteer  soldiers  within 
her  borders,  and  ceding  "  jurisdiction  of  the 
lands  and  appurtenances  "  of  the  asylum  to 
the  United  States,  fixes  the  exclusive  juris- 
diction of  the  general  government  over  this 
institution,  its  lands  and  its  inmates,  "  in  all 
cases  whatsoever,"  except  as  to  the  execution 
of  process  issuing  under  state  authority. 
Sinks  V.  Reese,  (1869)  19  Ohio  St.  316,  hold- 


ing that  an  institution  invested  with  cor- 
porate powers,  established  by  the  government 
of  the  United  States  for  the  relief  and  sup- 
port of  its  disabled  volunteer  soldiers,  placed 
under  the  sole  control  and  management  of  a 
board  constituted,  appointed,  and  to  be  ap- 
pointed perpetually,  oy  the  government  of  the 
United  States,  maintained  by  the  funds  from 
the  treasury  of  the  United  States,  and  its  in- 
mates subjected  to  and  governed  by  the  rules 
and  articles  of  war  of  the  United  States,  is 
one  of  which  the  national  ffovernment  may 
acquire  exclusive  jurisdiction  under  this 
clause. 


YL  BlOHT  OF  IHMATS8  OF  SoLDlEBS'  HoxB  TO  VOTS.  —  By  becoming  a  resident 
of  an  asylum  for  disabled  volunteer  soldiers,  a  person,  though  up  to  that  time 
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he  may  have  been  a  citizen  and  resident  of  the  state,  ceases  to  be  such.  He  is 
relieved  from  any  obligation  to  contribute  to  her  revenue  and  is  subject  to 
none  of  the  burdens  which  she  imposes  upon  her  citizens.  He  becomes  subject 
to  the  exclusive  jurisdiction  of  the  United  States,  as  foreign  to  the  state  within 
the  territorial  limits  of  which  the  institution  may  be  as  is  that  of  any  other 
state  or  the  District  of  Columbia.  When  the  constitution  of  a  state  requires 
that  electors  shall  be  residents  of  the  state,  such  a  person  does  not  come  within 
the  qualification. 

Sinks  V,  Reese,  (1869)   19  Ohio  St.  316. 

Vn.  PoB  PuBPOSES  Hot  Naked.  —  The  broadest  construction  has  been  put 
upon  the  language  of  this  clause  —  one  which  makes  it  cover  all  structures  and 
all  places  necessary  for  carrying  on  the  business  of  the  national  government. 


U.  8.  t7.  Tucker,  (1903)   122  Fed.  Rep.  522. 

Clause  applicable  only  to  objects  specified. 
—  A  state  statute  providing  "  that  jurisdic- 
tion over  the  several  tracts  hereinafter  men- 
tioned be  and  hereby  is  ceded  to  the  United 
States  of  America/'  did  not  grant  exclusive 
jurisdiction  when  the  purpose  was  one  not 
specifically  named  in  the  Constitution,  and 


one  neither  requiring  nor  intended  by  Con- 
gress to  have  exclusive  jurisdiction.  Such 
an  Act  must  be  interpreted  as  ceding  —  that 
is,  yielding  or  surrendering  —  to  the  United 
States  such  jurisdiction  as  Congress  may  find 
necessary  for  the  objects  of  the  cession  and 
for  the  exercise  of  which  there  must  be  clear 
enactments  to  that  end  within  its  powers. 
In  re  KeUy,  (1895)  71  Fed.  Rep.  552. 


Vm.     COHSTBUOTIOH     OF    AaiTBBUCT    TO    SUPPLT    CiTT    OF    WASEnrOTOV. — 

The  government  of  the  United  States  possesses  the  power  to  construct  an  aque- 
duct for  the  purpose  of  supplying  the  city  of  Washington  with  water,  drawing 
its  supply,  if  necessary,  from  within  the  limits  of  the  state  of  Maryland,  and 
using  and  occupying  lands  for  that  purpose  in  Maryland,  by  the  permission 
and  consent  of  the  state. 

Reddall  v,  Bryan,  (1859)   14  Md.  478. 


DL.  Betbocessioh  of  Jubisdiction.  —  It  is  within  the  power  of  Congress  to 
divest  itself  of  the  exclusive  jurisdiction  acquired  under  this  clause.  This  can 
be  done  without  abandoning  the  title  to  the  property  and  the  purpose  for  which 
the  property  was  acquired,  and  without  the  consent  of  the  state. 

Renner  x>,  Bennett,  (1871)  21  Ohio  St.  446. 


After  cession  of  jurisdiction  by  other  than 
constitutional  method.  —  It  is  for  the  pro- 
tection and  interests  of  the  states,  their  peo- 
ple and  property,  as  well  as  for  the  protec- 
tion and  interests  of  the  people  generally  of 
the  United  States,  that  forts,  arsenals,  and 
other  buildings  for  public  uses  are  constructed 
within  the  states.  As  instrumentalities  for 
the  execution  of  the  powers  of  the  general 
government,  they  are  exempt  from  such  con- 
trol of  the  states  as  would  defeat  or  impair 
their  use  for  those  purposes;  and  if,  to  their 


more  effective  use,  a  cession  of  legislative 
authority  and  political  jurisdiction  by  the 
state  would  be  desirable,  we  do  not  perceive 
any  objection  to  its  grant  by  the  legislature 
of  the  state.  Such  cession  is  really  as  much 
for  the  benefit  of  the  state  as  it  is  for  the 
benefit  of  the  United  States.  It  is  necessarily 
temporary,  to  be  exercised  only  so  long  as  the 
places  continue  to  be  used  for  the  public  pur- 
poses for  which  the  property  was  acquired  or 
reserved  from  sale.  When  they  cease  to  be 
thus  used  the  jurisdiction  reverts  to  the  state. 
Ft.  Leavenworth  R.  Co.  v,  Lowe,  (1885)  114 
U.  S.  641. 


X.  Stats  Jubisdictioh  —  1.  Taxation  by  States.  —  As  Congress  has  exclusive 
jurisdiction  over  all  places  purchased  by  the  consent  of  the  legislature  of  the 
state  in  which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals 
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dock  yards,  and  other  needful  buildings^  it  follows  that  no  state  can  have,  or 
can  give,  any  authority  to  tax  them. 


Taxation  of  Lands  Belonging  to  U.  8., 
(1861)  6  Op.  Atty.-G€n.  316,  citing  the  case 
of  U.  S.  t7.  Portland,  then  recently  decided  in 
the  Supreme  Court,  wherein  the  judges  were 
equally  divided  in  opinion  on  the  question 
whether  the  city  of  Portland  had  any  power 
to  tax  the  land,  wharf,  and  buildings  erected 
thereon  for  a  custom  house.  See  U.  8.  v, 
Weise,  (1851)  2  Wall.  Jr.  (C.  C.)  72,  28  Fed. 
Cas.  No.  16,659. 

After  cession  of  jurisdiction  to  the  United 
States,  the  property  is  not  subject  to  levy  for 
taxes  due  and  which  are  a  lien  thereon  prior 
to  the  cession  of  jurisdiction,  but  for  which 
a  levy  cannot  be  made  until  after.  Bannon 
V,  Burnes,  (1889)  39  Fed.  Rep.  892. 

Right  resenred  in  general  cession  of  juris- 
diction.—  When  a  military  reservation  was 


not  acquired  by  purchase  with  the  consent  of 
the  state,  in  the  constitutional  method,  the 
cession  of  jurisdiction  to  the  United  States 
was  not  of  exclusive  legislative  authority  over 
the  land,  except  so  far  as  that  was  necessary 
for  its  use  as  a  military  post,  and  under  a 
clause  saving  "  to  the  said  state  the  right  to 
serve  civil  or  criminal  process  within  said 
reservation,  in  suits  or  prosecutions  for  or  on 
account  of  rights  acquired,  obligations  in- 
curred, or  crimes  committed  in  said  state  but 
outside  of  said  cession  and  reservation,  and 
saving  further  to  said  state  the  right  to  tax 
railroad,  bridge,  and  other  corporations,  their 
franchises  and  property,  on  said  reservation," 
the  right  of  the  state  to  subject  railroad  prop- 
erty to  taxation  existed  as  before  the  cession. 
Ft.  Leavenworth  R.  Ck).  v.  Lowe,  (1885)  114 
U.  S.  528. 


2.  State  Process  Against  Property. —  After  cession  of  jurisdiction  the  power 
of  state  courts  over  the  property  ceases,  and  no  process  can  issue  out  of  any 
state  court  to  disturb  the  title  or  affect  the  property.  An  execution  cannot 
issue  from  a  state  court  against  such  property  on  a  judgment  rendered  prior 
to  the  purchase  of  the  property  by  the  United  States,  and  if  the  cession  of  the 
jurisdiction  did  not  destroy  the  lien  of  the  judgment  it  would  compel  the 
enforcement  of  any  rights  which  the  judgment  creditor  had  by  proceedings  in 
the  federal  courts. 


Martin  v.  House,  (1888)  39  Fed.  Rep<  604. 

Attachment  by  state  process.  —  Personal 
property  situated  within  the  limits  of  a  na- 
tional cemetery,  and  belonging  to  a  con- 
tractor with  the  government,  may  be  attached 
on  mesne  process  issued  by  a  court  of  the 


state,  if  in  the  cession  of  jurisdiction  by  the 
state  over  the  land  of  the  cemetery,  or  in 
the  consent  of  the  state  to  its  purchase  by  the 
United  States,  there  was  a  reservation  of  the 
right  to  serve  civil  process  on  the  land.  At- 
tachment,  (1874)   14  Op.  Atty.-Gen.  426. 


3.  Operation  of  State  Railroad  Stock  Law.  —  Upon  the  cession  by  a  state  of 
jurisdiction  to  the  United  States  over  a  particular  tract,  a  law  of  the  state 
respecting  the  liability  of  a  railroad  within  the  territory  ceded  for  the  killing 
of  stock  remains  in  force,  it  being  in  no  respect  inconsistent  with  any  law  of  the 
United  States  and  never  having  been  changed  or  abrogated. 


Chicago,  etc.,  R.  Co.  i;.  McGlinn,  (1885) 
114  U.  S.  547,  wherein  the  court  said:  "It 
is  a  general  rule  of  public  law,  recognized  and 
acted  upon  by  the  United  States,  that  when- 
ever political  jurisdiction  and  legislative 
power  over  any  territory  are  transferred  from 
one  nation  or  sovereign  to  another,  the  mu- 
nicipal laws  of  the  country,  that  is,  laws 
which  are  intended  for  the  protection  of 
private  rights,  continue  in  force  until  abro- 
gated or  changed  by  the  new  government  or 
sovereign.  By  the  cession  public  property 
passes  from  one  government  to  the  other,  but 
private  property  remains  as  before,  and  with 
it  those  municipal  laws  which  are  designed  to 
secure  its  peaceful  use  and  enjoyment.  As  a 
matter  of  course,  all  laws,  ordinances,  and 
regulations  in  conflict  with  the  political  char- 
acter,  institutions,   and  constitution   of   the 


new  government  are  at  once  displaced.  Thus, 
upon  a  cession  of  political  jurisdiction  and 
legislative  power  —  and  the  latter  is  involved 
in  the  former  —  to  the  United  States,  the 
laws  of  a  country  in  support  of  an  established 
religion,  or  abridging  the  freedom  of  the 
press,  or  authorizing  cruel  and  unusual  pun- 
ishments, and  the  like,  would  at  once  cease 
to  be  of  obligatory  force  without  any  declara- 
tion to  that  effect ;  and  the  laws  of  the  coun- 
try on  other  subjects  would  necessarily  be 
superseded  by  existing  laws  of  the  new  gov- 
ernment upon  the  same  matters.  But  with 
respect  to  other  laws  affecting  the  possession, 
use,  and  transfer  of  property,  and  oesigned  to 
secure  good  order  and  peace  in  the  com- 
munity, and  promote  its  health  and  pros- 
perity, which  are  strictly  of  a  municipal  char- 
acter, the  rule  is  general,  that  a  change  of 
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government  leaves  them  in  force  until,  by  had  been  an  express  cession  of  jurisdiction  by 

direct  action  of  the  new  government,  they  are  the  state,  and  not  a  purchase  with  the  consent 

altered  or  repealed."    AfflrmiHg   (1882)   28  of  the  state  in  the  constitutional  method. 
Kan.  275.    Tnis  was  a  case  in  which  there 


4.  Power  to  Arrest  Szdiited  Person  for  Taxes.  —  By  enlistment^  a  person  is 
not  absolved  from  liability  to  arrest  for  taxes  on  property  due  previous  to  his 
enlistment. 


Webster  v.  Seymour,  (1886)  8  Vt  135. 
8F.aA.  — 48  078 
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ARTICLE  I.,  SECTION  B. 

"Tht  Congress  shall  liave  power  *  *  *  to  make  all  laws  whioh  shall  bs 
necessary  and  proper  for  carrying  into  ezecntion  the  foregoing  powers;  and 
all  other  powers  vested  by  this  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  offloer  thereof.'' 

I.  General  Grant  of  Power,  675. 

1.  Confined  to  Enumerated  Objects^  675. 

2.  Discretion  as  to  Means  Employed^  675. 

3.  Means  Adapted  to  the  End  to  Be  Accomplished^  676. 

4.  Necessity  of  Relation  Betiveen  Means  and  End^  676. 

5.  Consistent  with  the  Letter  and  Spirit  of  the  Constitution^  677. 

II.  Power  to  Incorporate  National  Banks,  677. 

1.  In  General^  677. 

2.  Power  to  Fix  Rate  of  Interest  on  Loans ^  677. 

3.  State  Legislation  Affecting  National  BankSy  678. 

III.  Power  to  Issue  Legal  Tender  Treasury  Notes,  678. 

IV.  "  To  Lay  and  Collect  Taxes,  Duties,  Imposts,"  679. 

1.  In  General^  670. 

2.  Power  to  Employ  Officers  and  Agents y  679. 

3.  Regulating  Business  of  Distilling  and  Rectifying^  679. 

4.  Authorizing  Government  to  Purchase  Land  for  Taxes^  68a 

V.  "  To  Regulate  Comjcerce,"  680. 

1.  In  Generaly  680. 

2.  Admission  and  Exclusion  of  Aliens^  68a 

3.  Regulating  Contrcuts  of  Seamen^  681. 

VI.  "  To  Establish  Post  Offices  and  Post  Roads,"  681. 
VII.  "  To  Raise  and  Support  Armies,"  681. 

1.  In  Generaly  681. 

2.  Pension  Statutes^  681. 

a.  Regulating  CompenscUion  of  Pension  Agents y  681. 

b.  Prohibiting  Embezzling  Pension  by  Guardian^  68i. 

VIII.  "To  Provide  and  Maintain  a  Navy,"  682. 

IX.  To  Distribute  the  Judicial  Power,  682. 
X.  Power  to  Authorize  Executions  to  Issue  on  Judgments,  682. 

XL  Power  to  Provide  for  Punishment  of  Crimes,  683. 

XII.  Power  to  Create  Corporations,  684. 

XIIL  Encouragement  of  Patriotism,  684. 

XIV.  Giving  Heads  of  Departments  Authority  to  Make  Regu- 
lations, 684. 

XV.  Protection  of  Guaranteed  Civil  Rights,  684. 

XVI.  Condemnation  of  Land  for  Public  Use,  685. 

XVII.  Prohibiting  Overloading  Vessels,  685. 

XVIII.  Gathering  Census  Statistics,  685. 

XIX.  Prohibiting  Fraudulent  Conveyances,  685. 

XX.  Civil  Service  Statutes,  686. 

1.  In  Generaly  686. 

2.  Prohibiting  Co-operation  in  Raising  Funds  for  Political  PurposeSy  686. 

XXI.  Denying  State  Jurisdiction  for  Recovery  of  Illegal  Tax, 
686. 
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L  OsvxsAL  OsAVT  ov  PowSB  —  1.  Oonflned  to  Enumerated  Objects. — 
The  power  of  legislation  granted  by  this  clause  is,  by  its  words,  carefully  con* 
fined  to  the  specific  objects  before  enumerated. 

Em  p.  Menyman,  (1S61)  Taney  (U.  S.)  246,  17  Fed.  Gas.  No.  9,487. 


8.  Discretion  as  to  Heans  Employed.  —  In  the  gift  by  the  Constitution  to  Con- 
gress of  authority  to  enact  laws  "  necessary  and  proper  "  for  the  execution  of 
all  the  powers  created  by  it,  the  necessity  spoken  of  is  not  to  be  understood  as 
an  absolute  one.  On  the  contrary,  the  sound  construction  of  the  Constitution 
must  allow  to  the  national  legislature  that  discretion  with  respect  to  the  means 
by  which  the  powers  it  confers  are  to  be  carried  into  execution,  which  will 
enable  that  body  to  perform  the  high  duties  assigned  to  it  in  the  manner  most 
beneficial  to  the  people. 


Legal  Tender  Cases,  (1870)  12  WaU.  (U. 
S.)  538.  See  also  Matter  of  Jackson,  (1877) 
14  Blatchf.  (U.  S.)  246,  13  Fed.  Cas,  No. 
7,124. 

"The  Constitution  provides  expressly  for 
the  exercise  of  such  powers  to  tlie  full  extent 
that  they  may  be  '  necessary  and  proper.'  No 
other  limitation  is  imposed.  Without  this 
provision,  the  same  result  would  have  fol- 
lowed. The  means  of  execution  are  inher- 
ently and  inseparably  a  part  of  the  power  to 
be  executed."  U.  S.  v.  Rhodes,  ( 1866)  1  Abb. 
(U.  S.)  28,  27  Fed.  Cas.  No.  16,161. 

Congress  has  a  large  discretion  as  to  the 
means  to  be  employed  in  the  exercise  of  any 
power  granted  to  it.  Northern  Securities  Co. 
V.  U.  S.,  ( 1904)  193  U.  S.  343.  See  also  Fair- 
bank  V.  U.  S.,  (1901)  181  U.  8.  287;  Levin 
V.  U.  8.,  (C.  C.  A.  1904)  128  Fed.  Rep.  827. 

Federalist.  —  This  clause  is  "only  declara- 
tory of  a  truth  which  would  have  resulted 
by  necessary  and  unavoidable  implication 
from  the  very  act  of  constituting  a  federal 
government,  and  vesting  it  with  certain 
specified  powers.  ♦  ♦  ♦  a  power  to  lay 
and  collect  taxes  must  be  a  power  to  pass  all 
laws  necessary  and  proper  for  the  execution 
of  that  power ;  and  what  does  the  unfortunate 
and  calumniated  provision  in  question  do 
more  than  declare  the  same  truths  to  wit, 
that  the  national  legislature,  to  whom  the 
power  of  laying  and  collecting  taxes  had 
been  previously  given,  might,  in  the  execution 
of  that  power,  pass  all  laws  necessary  and 
proper  to  carry  it  into  effect?  I  have  ap- 
plied these  observations  thus  particularly  to 


the  power  of  taxation  because  it  is  the  im- 
mediate subject  under  consideration,  and  be- 
cause it  is  the  most  important  of  the  au- 
thorities proposed  to  be  conferred  upon  the 
Union.  But  the  same  process  will  lead  to  the 
same  result,  in  relation  to  all  other  powers 
declared  in  the  Constitution.  And  it  is  ex- 
pressly to  execute  these  powers  that  the 
sweeping  clause,  as  it  has  been  affectedly 
called,  authorizes  the  national  legislature  to 
pass  all  necessary  and  proper  laws.  If  there 
IS  anything  exceptionable,  it  must  be  souffht 
for  in  the  specific  powers  upon  which  this 
general  declaration  is  predicated.  The  dec- 
laration itself,  though  it  may  be  chargeable 
with  tautology  or  reaundancy,  is  at  least  per- 
fectly harmless.  But  suspicion  may  ask, 
why  then  was  it  introduced  ?  The  answer  is, 
that  it  could  only  have  been  done  for  greater 
caution,  and  to  guard  against  all  cavillinff 
refinements  in  those  who  might  hereafter  feel 
a  disposition  to  curtail  and  evade  the  legiti- 
mate authorities  of  the  Union.  The  conven- 
tion probably  foresaw,  what  it  has  been  a 
principal  aim  of  these  papers  to  inculcate, 
that  the  danger  which  most  threatens  our 
political  welfare  is  that  the  state  govern- 
ments will  finally  sap  the  foundations  of  the 
Union;  and  might,  therefore,  think  it  neces- 
sary, in  so  cardinal  a  point,  to  leave  nothing 
to  construction.  Whatever  may  have  been 
the  inducement  to  it,  the  wisdom  of  the  pre- 
caution is  evident  from  the  cry  which  nas 
been  raised  against  it;  as  that  very  cry  be- 
trays a  disposition  to  question  the  great  and 
essential  truth  which  it  is  manifestly  the 
object  of  that  provision  to  declare."  Hamil- 
ton, in  The  Federalist,  No.  XXXIII. 


Within  the  Lagitiiiiate  Boope  of  This  Grant,  Congress  ifl  permitted  to  determine  for 
itself  what  is  necessary  and  what  is  proper. 

Ex  p.  Curtis,  (1882)  106  U.  S.  371. 

Federalist.  —  **  But  it  may  be  again  asked, 
who  is  to  judge  of  the  necessity  and  pro- 
priety of  the  laws  to  be  passed  for  executing 
the  powers  of  the  Union?  I  answer,  first, 
that  this  question  arises  as  well  and  as  fully 
upon  the  simple  grant  of  those  powers  as 


upon  the  declaratory  clause;  and  I  answer, 
in  the  second  place,  that  the  national  govern- 
ment, like  every  other,  must  judge,  in  the 
first  instance,  of  the  proper  exercise  of  its 
powers,  and  its  constituents  in  the  last.  If 
the  federal  government  should  overpass  the 
just  bounds  of  its  authority  and  make  a 
tyrannical   use    of    its   powers,    the    people, 
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whose  creature  it  is,  must  appeal  to  the 
standard  they  have  formed,  ana  take  such 
measures  to  redress  the  injury  done  to  the 
Constitution  as  the  exigency  may  suggest  and 
prudence  justify.  The  propriety  of  a  law,  in 
a  constitutional  light,  must  always  be  deter- 
mined by  the  nature  of  the  powers  upon 
which  it  is  founded.  Suppose,  by  some  forced 
constructions  of  its  authority  (which,  indeed, 
cannot  easily  be  imagined),  the  federal  legis- 
lature should  attempt  to  vary  the  law  of 
descent  in  any  state,  would  it  not  be  evident 
that,  in  making  such  an  attempt,  it  had  ex-- 
ceeded  its  jurisdiction,  and  infringed  upon 
that  of  the  state?    Suppose,  again,  that  upon 


the  pretense  of  an  interference  with  its  reve- 
nues, it  should  undertake  to  abrogate  a  land- 
tax  imposed  by  the  authority  of  a  state; 
would  it  not  be  equally  evident  that  this  was 
an  invasion  of  that  concurrent  jurisdiction  in 
respect  to  this  species  of  tax,  which  its  Con- 
stitution plainly  supposes  to  exist  in  the  state 
governments?  If  there  ever  should  be  a 
doubt  on  this  head,  the  credit  of  it  will  be 
entirely  due  to  those  reasoners  who,  in  the 
imprudent  zeal  of  their  animosity  to  the  plan 
of  the  convention,  have  labored  to  envelop  it 
in  a  cloud  calculated  to  obscure  theplainest 
and  simplest  truths."  Hamilton,  The  Fed- 
eralist, No.  XXXIII. 


8.  Means  Adapted  to  the  End  to  Be  Aooomplished.  —  By  the  settled  construc- 
tion and  the  only  reasonable  interpretation  of  this  clause,  the  words  "  necessary 
and  proper  "  are  not  limited  to  such  measures  as  are  absolutely  and  indis- 
pensably necessary,  without  which  the  powers  granted  must  fail  of  execution; 
but  they  include  all  appropriate  means  which  are  conducive  or  adapted  to  the 
end  to  be  accomplished,  and  which  in  the  judgment  of  Congress  will  most 
advantageously  effect  it 

The  word  "necessaiy'*  does  not  limit  the 
right  to  pass  laws  for  the  execution  of  the 
granted  powers  to  such  as  are  indispensable, 
and  without  which  the  power  would  be  nuga- 
tory. "  In  ascertaining  the  sense  in  which 
the  word  'necessary'  is  used  in  this  clauise 
of  the  Constitution,  we  may  derive  some  aid 
from  that  with  which  it  is  associated.  Con- 
gress shall  have  power  *to  make  all  laws 
which  shall  be  necessary  and  proper  to  carry 
into  execution '  the  powers  of  the  government. 
If  the  word  '  necessary '  was  used  in  that 
strict  and  rigorous  sense  for  which  the  coun- 
sel for  the  state  of  Maryland  contend,  it 
would  be  an  extraordinary  departure  from 
the  usual  course  of  the  human  mind,  as  ex- 
hibited in  composition,  to  add  a  word  the  only 
possible  effect  of  which  is  to  qualify  that 
strict  and  rigorous  meaning;  to  present  to 
the  mind  the  idea  of  some  choice  of  means  of 
legislation  not  straitened  and  compressed 
within  the  narrow  limits  for  which  gentlemen 
contend.  ♦  ♦  »  Let  the  end  be  legitimate, 
let  it  be  within  the  scope  of  the  Constitution, 
and  all  means  which  are  appropriate,  which 
are  plainly  adapted  to  that  end,  which  are 
not  prohibited,  but  consist  with  the  letter  and 
spirit  of  the  Constitution,  are  constitutional." 
M'Culloch  r.  Maryland,  (1819)  4  Wheat 
(U.  S.)  418.  See  also  Tilley  v.  Savannah, 
etc.,  R.  Co.,  (1881)  5  Fed.  Rep.  656;  Matter 
of  Jackson,  (1877)  14  Blatchf.  (U.  S.)  245. 
13  Fed.  Cas.  No.  7,124. 


Legal  Tender  Case,   (1884)   110  U.  S.  440. 

"  It  is  impossible  to  know  what  those  non- 
enumerated  powers  are,  and  what  is  their 
nature  and  extent,  without  considering  the 
purposes  they  were  intended  to  subserve. 
Those  purposes,  it  must  be  noted,  reach  be- 
yond the  mere  execution  of  all  powers 
definitely  intrusted  to  Congress  and  men- 
tioned in  detail.  They  embrace  the  execu- 
tion of  all  other  powers  vested  by  the  Con- 
stitution in  the  government  of  the  United 
States,  or  in  any  department  or  officer 
thereof.  »  »  ♦  We  are  accustomed  to 
speak  for  mere  convenience  of  the  express  and 
implied  powers  conferred  upon  Congress. 
But  in  fact  the  auxiliary  powers,  those  neces- 
sary and  appropriate  to  the  execution  of 
other  powers  singly  described,  are  as  ex- 
pressly given  as  is  the  power  to  declare  war, 
or  to  establish  uniform  laws  on  the  subject  of 
bankruptcy.  They  are  not  catalogued,  no 
list  of  them  is  made,  but  they  are  grouped  in 
the  last  clause  of  section  8  of  the  first  article, 
and  granted  in  the  same  words  in  which  all 
other  powers  are  granted  to  Congress."  Legal 
Tender  Cases,  (1870)  12  Wall.  (U.  S.)  633. 
See  also  Logan  v.  U.  S.,  ( 1892)  144  U.  S.  282. 

There  is  not  in  the  whole  of  this  instru- 
ment a  grant  of  powers  which  does  not  draw 
after  it  others,  not  expressed,  but  vital  to 
their  exercise;  not  substantive  and  inde- 
pendent, but  auxiliary  and  subordinate.  An- 
derson v.  Dunn,  (1821)  6  Wheat  (U.  S.)  225. 


4.  Necessity  of  Relation  Between  Means  and  End.  —  Congress  is  not  authorized 
to  enact  laws  in  furtherance  even  of  a  legitimate  end,  merely  because  they  are 
useful,  or  because  they  make  the  government  stronger.  There  must  be  some 
relation  between  the  means  and  the  end;  some  adaptedness  or  appropriateness 
of  the  laws  to  carry  into  execution  the  powers  created  by  the  Constitution. 
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Legal  Tender  Cases,  (1870)  12  Wall.  (U. 
S.)  643. 

"  In  order  to  engraft  on  express  terras  of 
the  Constitution  granting  powers  of  govern- 
ment in  their  nature  capable  of  being  exer- 
cised by  the  states  previous  to  the  adoption 
of  the  Constitution,  an  enlarged  sense  due  to 
necessary  implication,  it  is  requisite  to  show 
that   the  denial  of  such   implication   would 


work  a  substantial  destruction  of  the  powers 
granted.  This  cannot  be  shown  by  demon- 
strating merely  that  such  powers  can  be 
made  more  full  and  satisfactory  under  the 
operation  of  such  an  implication,  for  that 
would  be  enlarging  the  sense  on  the  ground 
of  the  mere  reasonableness  and  not  the  neces- 
sity of  the  implication."  State  v,  Davis, 
(1879)   12  S.  Car.  634. 


6.  Consistent  with  the  Letter  and  Spirit  of  the  Constitution.  —  Congress  is  not 
limited  in  its  employment  of  means  to  those  that  are  absolutely  essential  to 
the  accomplishment  of  objects  within  the  scope  of  the  powers  granted  to  it. 
The  test  of  the  power  of  Congress  is  not  the  judgment  of  the  courts  that  par- 
ticular means  are  not  the  best  that  could  have  been  employed  to  effect  the  end 
contemplated  by  the  legislative  department.  The  judiciary  can  only  inquire 
whether  the  means  devised  in  the  execution  of  a  power  granted  are  forbidden 
by  the  Constitution.  It  cannot  go  beyond  that  inquiry  without  intrenching 
upon  the  domain  of  another  department  of  the  government. 

In  the  exercise  of  the  general  power  given 
by  this  provision  Congress  may  use  any 
means  appearing  to  it  most  eligible  and  ap- 
propriate, which  are  adapted  to  the  end  to 
be  accomplished,  and  are  consistent  with  the 
letter  and  spirit  of  the  Constitution.  Logan 
V.  U.  S.,  (1892)   144  U.  S.  282. 


Interstate  Commerce  Commission  v.  Brim- 
son,  (1894)  164  U.  S.  473,  reversing  In  re 
Interstate  Commerce  Commission,  (1892)  63 
Fed.  Rep.  476.  See  also  Matter  of  Jackson, 
(1877)  14  Blatchf.  (U.  S.)  245,  13  Fed.  Cas. 
No.  7,124. 


n.  POWSB  TO  IHCOBPOBATS  NATIONAL  BAHK8  —  1.  In  General  —  Congress 
has  the  power  to  incorporate  national  banks,  with  the  capacity,  for  their  own 
profit  as  well  as  for  the  use  of  the  government  in  its  money  transactions,  of 
issuing  bills  which  under  ordinary  circumstances  pass  from  hand  to  hand  as 
money  at  their  nominal  value,  and  which,  when  so  current,  the  law  has  always 
recognized  as  a  good  legal  tender  in  payment  of  money  debts,  unless  specifically 
objected  to  at  the  time  of  the  tender. 


Legal  Tender  Case,  (1884)  110  U.  S.  446. 
See  also  U.  S.  Bank  v,  Georgia  State  Bank, 
(1825)  10  Wheat.  (U.  S.)  333;  Ward  v. 
Smith,  (1868)  7  Wall.  (U.  S.)  447.  See  the 
title  National  Banks,  5  Fed.  Stat.  Annot. 
75. 

The  national  banks  organized  under  the  Act 
of  1864  are  instruments  designed  to  be  used 
to  aid  the  government  in  the  administration 
of  an  important  branch  of  the  public  service. 
They  are  means  appropriate  to  that  end,  and 
of  the  degree  of  the  necessity  which  existed 
for  creating  them  Congress  is  the  sole  judge. 
Farmers*,  etc.,  Nat.  Bank  v.  Bearing,  (1875) 
91  U.  S.  33.  See  also  Pollard  v.  State,  (1880) 
66  Ala.  628. 

The  Act  of  Congress  incorporating  the  Bank 
of  the  United  States  was  held  to  be  a  law 
made  in  pursuance  of  the  Constitution  and 
part  of  the  supreme  law  of  the  land.  "Al- 
though,   among   the    enumerated    powers    of 


government,  we  do  not  find  the  word  *  bank  * 
or  *  incorporation,'  w^e  find  the  great  powers 
to  lay  and  collect  taxes;  to  borrow  money; 
to  regulate  commerce;  to  declare  and  conduct 
a  war,  and  to  raise  and  support  armies  and 
navies.  The  sword  and  the  purse,  all  thfe 
external  relations,  and  no  inconsiderable  por- 
tion of  the  industry  of  the  nation,  are  in- 
trusted to  its  government.  It  can  never  be 
pretended  that  these  vast  powers  draw  after 
them  others  of  inferior  importance  merely 
because  they  are  inferior.  Such  an  idea  can 
never  be  advanced.  But  it  may  with  great 
reason  be  contended  that  a  government  in- 
trusted with  such  ample  powers,  on  the  due 
execution  of  which  the  happiness  and  pros- 
perity of  the  nation  so  vitally  depend,  must 
also  be  intrusted  with  ample  means  for  their 
execution.  The  power  being  given  it  is  the 
interest  of  the  nation  to  facilitate  its  execu- 
tion." M'Culloch  t?.  Maryland,  (1819)  4 
WTieat.  (U.  S.)  407.  See  also  Osborn  v.  U. 
S.  Bank,  (1824)  9  Wheat.  (U.  8.)  738. 


2.  Power  to  Fix  Rate  of  Interest  on  Loans.  —  The  power  vested  in  Congress 

to  establish  a  bank  and  to  authorize  it  to  lend  money,  involves  the  power  to  fix 
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the  rate  of  interest  it  may  take,  and  to  prescribe  the  penalties  for  taking  a 
greater  rate.  Congress  has  exercised  this  power  by  providing  that  the  rate  of 
interest  a  national  bank  is  entitled  to  charge  upon  loans  is  that  which  is  legal 
in  the  state,  territory,  or  district  where  it  is  located. 

Peterborough  First  Nat.  Bank  v.  Childs,  (18S2)   133  Mass.  248.     See  also  Oentral  Nat 
Bank  %>,  Pratt,   (1874)    116  Mass.  646. 


8.  State  Legiilation  Affecting  National  Banks.  —  See  under  the  second  clause 
of  Article  VI.,  providing  that  "  this  Constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land;  and  the  judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any  state  to  the  contrary  notwithstanding.'' 


m  PowBB  TO  IMVB  Lboal  Tbvdib  TsXASiniT  HoTBfl. —  The  Acta  of  Con- 
gress making  treasury  notes  legal  tender  were  held  to  be  valid  when  applied  to 
contracts  made  before  their  passage  as  well  as  to  debts  contracted  since  their 
enactment. 


Legal  Tender  Cases,  (1870)  12  Wall.  (U. 
8.)  644,  fyoerrulvng  Hepburn  r.  Griswold, 
(1869)  8  Wall.  (U.  S.)  603.  See  also  the 
following  cases: 

Vnited  Htates.  —  Norwich,  etc.,  R.  Ck).  v. 
Johnson,  (1872)  16  Wall.  (U.  8.)  196; 
Latham's  Case,  (1864)  1  Ct.  CI.  149;  Bonds 
of  Delaware  Indians,  (1866)  12  Op.  Atly.- 
G^n.  84. 

C€Uifomia,  —  Be\\oc  v.  Davis,  (1869)  38 
Cal.  264;  Lick  i;.  Faulkner,  (1864)  25  Cal. 
416;  Carpentier  v,  Atherton,  (1864)  26  Cal. 
670;  Kierski  v,  Mathews,  (1864)  26  Cal.  692. 

/li«fu>w.  —  Black  V.  Lusk,  (1873)  69  111.  70. 

/nduina.  —  Brown  v.  Welch,  (1866)  26 
Ind.  116;  Thayer  v.  Hedges,  (1864)  23  Ind. 

141. 
/oiMi.— .Hintrager    v.    Bates,    (1864)     18 

Iowa  174. 

Michigan, — Van  Husan  v.  Eanouse,  (1866) 
13  Mich.  303. 

Minnesota,  —  Breen  v.  Dewey,  16  Minn. 
136,  as  applying  to  subsequent  debts. 

Nevada.  ~  Linn  t?.  Minor,  (1869)  4  Nev. 
462;  Millikeni;.  Sloat,  (1866)  1  Nev.  673. 

JVeto  Hampshire,  —  George  r.  Concord, 
(1864)  46  N.  H.  434. 

'New  York,  —  Metropolitan  Bank  v.  Van 
Dvck,  (1863)  27  N.  Y.  400,  reversing  (Supm. 
Ct.  Gen.  T.  1862)  26  How.  Pr.  (N.  Y.)  97; 
Hague  V,  Powers,  (1863)  39  Barb.  (N.  Y.) 
427,  26  How.  Pr.  (N.  Y.)  17. 

Pennsylvania,  —  Shollenberger  v.  Brinton, 
(1866)  62  Pa.  St.  9;  Crocker  v.  Wolford, 
(1863)  6  Phila.  (Pa.)  340,  20  Leg.  Int.  (Pa.) 
316;  Borie  v,  Trott,  (1864)  6  Phila.  (Pa.) 
366,  20  Leg.  Int.  (Pa.)  68. 

South  Carolina,  —  CNeil  v.  McKewn, 
( 1869)  1  8.  Car.  147. 

Tennessee,  —  Johnson  v.  Ivey,  (1867)  4 
Coldw.  (Tenn.)  608. 

Vermont,  —  Carpenter  v.  Northfield  Bank, 
(1866)  39  Vt.  46. 


Wisconsin,  —  Breitenbach  v.  Turner, .  ( 1864) 
18  Wis.  140. 

**  Congress,  as  the  legislature  of  a  ■OTeretgn 
nation,  being  expressly  empowered  by  the  Con- 
stitution '  to  lay  and  collect  taxes,  to  pay  the 
debts  and  provide  for  the  common  defense 
and  general  welfare  of  the  United  States/ 
and  'to  borrow  money  on  the  credit  of  the 
United  States,'  and  '  to  coin  money  and  regu- 
late the  value  thereof  and  of  foreign  coin ; ' 
and  being  clearly  authorized,  as  incidental  to 
the  exercise  of  those  great  powers,  to  emit 
bills  of  credit,  to  charter  national  banks,  and 
to  provide  a  national  currency  for  the  whole 
people,  in  the  form  of  coin,  treasury  notes, 
and  national  bank  bills;  and  the  power  to 
make  the  notes  of  the  government  a  l^al 
tender  in  payment  of  private  debts  being  one 
of  the  powers  belonging  to  sovereignty  in 
other  civilissed  nations,  and  not  expressly 
withheld  from  Congress  by  the  Constitution; 
we  are  irrestibly  impelled  to  the  conclusion 
that  the  impressing  upon  the  treasury  notes 
of  the  United  States  the  quality  of  being  a 
legal  tender  in  payment  of  private  debts  is  an 
appropriate  means,  conducive  and  plainly 
adapted  to  the  execution  of  the  undoubted 
powers  of  Congress,  consistent  with  the  letter 
and  spirit  of  the  Constitution,  and  therefore, 
within  the  meaning  of  that  instrument, 
'necessary  and  proper  for  carrying  into  ex- 
ecution the  powers  vested  by  this  Constitu- 
tion in  the  government  of  the  United 
States.' "  The  question  whether  at  any  particu- 
lar time,  in  war  or  in  peace,  the  exigency  is 
such  that  it  is,  as  a  matter  of  fact,  wise  and 
expedient  to  impose  upon  the  treasury  notes 
of  the  United  States  the  qualitv  of  being  legal 
tender  in  payment  of  private  debts,  is  a  poli- 
tical question  to  be  determined  by  Congress 
when  the  question  of  expediency  arises.  Legal 
Tender  Case,  (1884)  110  U.  8.  449. 
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IV.  "To  Lay  ahd  Collsot  Tazsh,  DuTiSfl,  Imposts"  —  !.  In  General.— 
This  includes  authority  to  build  custom  houses;  to  employ  revenue  cutters;  to 
appoint  the  necessary  collectors  and  other  officers;  to  take  bonds  for  the  per- 
formance of  their  duties;  to  establish  the  needful  bureaus;  to  prescribe  when, 
how,  and  in  what  the  taxes  and  duties  shall  be  paid ;  to  rent  or  build  warehouses 
for  temporary  storing  purposes;  to  define  all  crimes  relating  to  the  subject 
in  its  various  ramifications,  with  their  punishment,  and  to  provide  for  their 
prosecution. 

U.  S.  V,  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed.  Cas.  No.  16,151. 

2.  Power  to  Employ  Officers  and  Agents.  —  Under  the  power  to  levy  and  collect 
taxes  and  excises,  and  under  this  clause,  Congress  has  the  power  to  employ 
suitable  officers  and  agents,  and  to  protect  them  from  accountability  in  the  state 
courts  for  acts  done,  or  in  good  faith  alleged  to  have  been  done,  in  the  course 
of  their  dut;f . 

Findley  v.  Satterfield,  (1877)  3  Woods  (U.  S.)  604,  9  Fed.  Gas.  No.  4,792. 

3.  Begnlating  Business  of  Distilling  and  Beotifying.  —  Congress  may  prohibit 
the  running  of  a  distillery  within  six  himdred  feet  of  a  rectifying  establishment^ 
and  this  is  not  an  unwarrantable  interference  with  the  use  a^d  disposition  of 
property.  If  the  kind  of  business  to  which  the  owner  wishes  to  appropriate  his 
property  is  such  as  to  afford  great  and  unusual  facilities  for  secreting  what  may 
be  the  actual  product  of  a  business,  and  thus  for  evading  the  tax  which  is  due  to 
the  government,  then  the  Congress  of  the  United  States,  within  the  authority 
which  it  has  to  collect  the  tax  which  may  be  imposed,  can  prescribe  the  modes, 
conditions,  and  limitations  under  which  that  business  can  be  transacted ;  and, 
if  it  has  appeared  by  observation  and  experience  that  the  construction  and  use  of 
a  distillery  within  a  certain  number  of  feet  of  a  rectifying  establishment  enables 
those  who  use  the  one  and  the  other  in  the  prosecution  of  their  business  easily  to 
evade  the  payment  of  the  tax  which  is  due.  Congress  may  prohibit  this  mode  of 
doing  the  business,  which  affords  these  great  facilities  for  avoiding  the  tax. 

Mason  v.  Rollins,   (1869)  2  Biss.   (U.  S.)  or  distilling.    The  right  of  Congress  to  col- 

99,  16  Fed.  <!!;aB.  No.  9,252,  wherein  the  court  lect  the  tax  being  undoubted,  everything  that 

further    said:       "Under    the    Ck>nstitution,  is  produced  by  a  distiller  or  rectifier  may  be 

Congress  has  power  to  levy  and  collect  taxes,  subject  by  law  to  the  tax.     Congress  has  the 

duties,  imposts,  and  excise,  and  also  the  au-  right  to  render  the  collection  of  the  tax  due 

thority  to  make  all  laws  necessary  and  proper  upon  that  business  or  product  effectual,  and 

to  carry  that  power  into  effect.     It  may  be  if  it  is  seen  that  the  character  of  the  business 

admitted  that  m  doing  this  Congress  cannot  is  such  that  irresponsible  parties  may  engage 

violate  any  rights  secured  by  other  provisions  in  it,  under  the  direction  of  capitalists  who 

of  the  Constitution,  but,  excepting  this  re-  are  in  the  background,  and  who  thus  seek  to 

striction,  the  power  is  absolute.    There  is,  as  avoid  the  proper  responsibility  which  belongs 

will  be  seen,  power  to  collect  taxes,  and  that  to  them,  and  in  this  way  to  render  it  uncer- 

implies  the  use  of  all  proper  and  necessary  tain  that  the  tax  due  upon  the  product  shall 

means    to    make    the    collection    effectual.  be  made  available  to  the  government,  there 

Property  cannot  be  subject  to  unreasonable  can  be  no  doubt  that  as  a  means  of  accom- 

seizures,  nor  the  house  or  person  of  a  citizen  plishing  that  result  Congress  may  require  a 

subject  to  unreasonable  searches ;  nor  can  he  bond  of  the  person  who  proposes  to  engage 

be    deprived    of    his    property   without    due  in  that  kind  of  business.    The  question  must 

process  of  law."  always  be,  whether,  under  the  circumstances 

,x  ...*-•     ^^                  ^  «               ^  of  the   case,    it   is    a    reasonable    condition. 

It  IS  within  the  power  of  CongreM  to  re-  y^^^^  ^  Rollins,  (1869)  2  Biss.  (U.  S.)  99, 

quire  a  bona  as  a  condition  precedent  to  the  j^  Y^,  Cas.  No.  9  262. 


commencement  of  the  business  of  rectifying 
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4.  Authorizing  Oovenunent  to  Pnrohaje  Land  for  Taxet. —  ProviBions  author- 
izing the  United  States  to  sell  land  for  nonpayment  of  the  taxes  assessed  thereon, 
and  to  purchase  the  land  for  the  amount  of  the  taxes  if  no  one  would  hid  a 
higher  price,  are  necessary  and  proper  means  for  carrying  into  effect  the  power 
to  lay  and  collect  the  taxes;  and  so  are  the  provisions  authorizing  the  United 
States  afterwards  to  sell  the  land,  to  apply  the  proceeds  to  the  payment  of  the 
taxes,  and  to  hold  any  surplus  for  the  benefit  of  the  former  owner. 

Van  Brocklin  v.  Tennessee,  (1886)  117  U.  S.  179. 

V.  ''  To  Begulate  Commebge  "  —  1.  In  General. —  This  carries  with  it  the 
power  to  build  and  maintain  lighthouses,  piers,  and  breakwaters;  to  employ 
revenue  cutters;  to  cause  surveys  to  be  made  of  coasts,  rivers,  and  harbors;  to 
appoint  all  necessary  officers,  at  home  and  abroad;  to  prescribe  their  duties^  fix 
their  terms  of  office  and  compensation;  and  to  define  and  punjah  all  crimes 
relating  to  commerce  within  the  sphere  of  the  Constitution. 

U.  S.  V.  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed.  Gas.  No.  16,151. 

2.  Admission  and  Exclusion  of  Aliens.  (See  also  under  the  clause  giving  to 
Congress  the  power  "  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,"  supra,,  p.  420,  Power  of  Congress  —  Svbjecis  of  Regular 
tion  —  Admission  and  Exclusion  of  Aliens.)  — It  is  an  accepted  maxim  of 
international  law,  that  every  sovereign  nation  has  the  power,  as  inherent  in 
sovereignty,  and  essential  to  self-preservation,  to  forbid  the  entrance  of  for- 
eigners within  its  dominions,  or  to  admit  them  only  in  such  cases  and  upon 
such  conditions  as  it  may  see  fit  to  prescribe.  In  the  United  States  this  power 
is  vested  in  the  national  government,  to  which  the  Constitution  has  committed 
the  entire  control  of  international  relations,  in  peace  as  well  as  in  war.  It 
belongs  to  the  political  department  of  the  government,  and  may  be  exercised 
either  through  treaties  made  by  the  President  and  Senate,  or  through  statutes 
enacted  by  Congress,  upon  whom  the  Constitution  has  conferred  power  to 
regulate  commerce  with  foreign  nations,  including  the  entrance  of  ships,  the 
importation  of  goods,  and  the  bringing  of  persons  into  the  ports  of  the  United 
States;  to  establish  a  uniform  rule  of  naturalization;  to  declare  war,  and  to 
provide  and  maintain  armies  and  navies;  and  to  make  all  laws  which  may  be 
necessary  and  proper  for  carrying  into  effect  these  powers  and  all  other  powers 
vested  by  the  Constitution  in  the  government  of  the  United  States  or  in  any 
department  or  officer  thereof. 

Nishimura  Ekiu  v.  U.  S.,  (1892)  142  U.  S.  butting  the   presumption   arising   from  his 

659.  having  no  ceitificate,  as  well  as  the  require- 
ment of  proof  "  by  at  least  one  credible  white 

Section  3  of  the  Act  of  May  5,  xSga,  proVid-  witness  that  he  was  a  resident  of  the  United 

ing  "  that  any  Chinese  person,  or  persons  of  States  at  the  time  of  the  passage  of  the  Act," 

Chinese  descent,  arrested  under  the  provisions  is  within  the  acknowledged  power  of  eveiy 

of  this  Act,  or  the  Acts  hereby  extended,  shall  legislature  to  prescribe  the  evidence  which 

be   adjudged   to   be    unlawfully   within    the  shall  be  received,  and  the  effect  of  that  eri- 

United  States,  unless  such  person  shall  estab-  dence  in  the  courts  of  its  own  government, 

lish  by  affirmative  proof,  to  the  satisfaction  of  Feng  Yue  Ting  v.  U.  S.,  ( 1893)  149  U.  S.  729. 

such  justice,  judge,  or  commissioner,  his  law-  See  also  Li  Sing  v.  U.  S.,  ( 1901 )   180  U.  S- 

ful  right  to  remain  in  the  United   States,"  493,  affirming  In  re  Li  Sing,  (C.  C.  A.  1898) 

putting  the  burden  of  proof  upon  him  of  re-  86  Fed.  Rep.  896. 
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8.  Eegulating  Contracts  of  Seamen.  —  Congress  has  authority  under  the  com- 
merce clause  and  this  clause  to  regulate  the  contracts  of  seamen  to  be  employed 
in  the  merchant  service. 

Ex  p.  Pool,  (1821)  2  Va.  Gas.  280.  "to  regulate  commerce  with  foreign  nations, 

See  Regulating  Parent  of  SeamerCs  Wages,       ^^  "°^^  *^«  ^'^^"^^  «***^«'"  «^P^'  P-  ^^^' 
under  the  clause  giving  to  Congress  the  power 

VI.  "  To  Establish  Post  Offices  and  Post  Boads.''  —  This  gives  authority 
to  appoint  a  postmaster  general,  and  local  postmasters  throughout  the  country; 
to  define  their  duties  and  compensation;  to  cause  the  mails  to  be  carried  by 
contract,  or  by  the  servants  of  the  department,  to  all  parts  of  the  states  and 
territories  of  the  Union  and  to  foreign  countries,  and  to  punish  crimes  relating 
to  the  service,  including  obstructions  to  those  engaged  in  transporting  the  mail 
while  in  the  performance  of  their  duty.  The  mail  penal  code  comprises  more 
than  fifty  offenses.  All  of  them  rest  for  their  necessary  constitutional  sanction 
upon  this  power,  thus  briefly  expressed. 

U.  S.  t7.  Rhodes,  (1866)   1  Abb.   (U.  S.)  28,  27  Fed.  Cas.  No.  16,151. 

Vn.  <'  To  Baise  ahb  Sufpobt  Abxiss  "  —  1.  In  General.  —  This  includes  the 
power  to  enlist  such  number  of  men  for  such  periods  and  at  such  rates  of  com- 
pensation as  may  be  deemed  proper;  to  provide  all  the  necessary  officers,  equip- 
ments, and  supplies,  and  to  establish  a  military  academy,  where  are  taught 
military  and  such  other  sciences  and  branches  of  knowledge  as  may  be  deemed 
expedient  in  order  to  prepare  young  men  for  the  military  service. 

U.  S.  V.  Rhodes,  (1866)   1  Abb.  (U.  S.)  28,  27  Fed.  Cas.  No.  16,151. 

2.  Pension  Statutes  —  a.  Regulating  Compensation  of  Pension  Agents. 
—  The  right  of  Congress  to  regulate  the  amounts  demanded  of  pensioners  or 
pension  claimants  for  services  rendered  in  connection  with  the  procurement  of 
pensions,  or  an  increase  thereof,  has  two  substantial  grounds  of  support,  to  wit, 
the  necessity  of  protecting  the  citizens  who  are  seeking  the  bounty  of  govern- 
ment from  all  imposition  and  extortion,  and  the  necessity  of  protecting  the 
government  against  false,  fictitious,  or  greatly  magnified  claims,  worked  up  by 
agents  who  have  contracted  for  or  expect  to  get  a  large  share  of  the  claims  that 
may  be  allowed. 

U.  S.  V.  Van  Leuven,   (1894)  62  Fed.  Rep.  prosecuted.     No  man  has  a  legal  right  to  a 

66.  pension,  and  no  man  has  a  legal  right  to  in- 
terfere in  the  matter  of  obtaining  pensions 

See  also  Frisbie  v.  U.  S.,  (1895)  157  U.  S.  for  himself  or  others.    The  whole  control  of 

166,  wherein  the  court  said:     "Congress  be-  that  matter  is  within  the  domain  of  congres- 

ing  at  liberty  to  give  or  withhold  a  pension,  sional   power."     U.   S.  v,  Marks,    (1869)    2 

may  prescribe  who  shall  receive  it,  and  de-  Abb.   (U.  S.)   531,  26  Fed.  Cas.  No.  15,721; 

termine  all  the  circumstances  and  conditions  U.  S.  v.  Fairehilds,  (1867)  1  Abb.  (U.  S.)  74, 

under  which  any  application  therefor  shall  be  25  Fed.  Cas.  No.  15,067. 

6.  Prohibiting  Embezzling  Pension  by  Guardian.  —  An  Act  of  Con- 
gress providing  that  every  guardian  having  the  charge  and  custody  of  the  pen- 
sion of  the  ward,  who  embezzles  the  same  in  violation  of  his  trust,  or  fraudu- 
lently converts  the  same  to  his  own  use,  shall  be  punished  by  fine  or  imprison- 
ment, is  a  valid  and  constitutional  law. 
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U.  S.  V,  Hall,  (1878)  98  U.  S.  367,  wherein 
the  court  said :  "  For  the  defendant,  it  is  in- 
sisted that  when  the  payment  is  made  to  the 
ffuardian  the  money  paid  ceases  to  be  within 
the  constitutional  control  of  the  United 
States,  and  that  the  Act  of  Congress,  which 
enacts  that  the  guardian  who  embezzles  the 
money  or  fraudulently  converts  the  same  to 
his  own  use  is  guilty  of  a  misdemeanor.  Is  un- 
constitutional and  void.  But  the  court  is  un- 
hesitatingly of  a  diiTerent  opinion,  for  several 
reasons:  1.  Because  the  United  States,  as 
the  donors  of  the  pensions,  may,  through  the 
legislative  department  of  the  government, 
annex  such  conditions  to  the  donation  as  they 
see  fit,  to  insure  its  transmission  unimpaired 
to  the  beneficiary.  2.  Because  the  guardian 
no  more  than  the  agent  or  attorney  of  the 
pensioner  is  obliged  by  the  laws  of  Congress 
to  receive  the  fund;  but  if  he  does,  he  must 
accept  it  subject  to  the  annexed  conditions. 
3.  Because  the  word  'guardian/  as  used  in 
the  Acts  of  Congress,  is  merely  the  designa- 
tion of  the  person  to  whom  the  money  granted 
may  be  paid  for  the  use  and  benefit  of  the 


pensioners.  4.  Because  the  fund  proceeds 
from  the  United  States,  and  inasmuch  as  the 
donation  is  a  voluntary  one,  the  Congress 
may  pass  laws  for  its  protection,  certainly 
until  it  passes  into  the  hands  of  the  bene- 
ficiary, which  is  all  that  is  necessary  to  de- 
cide in  this  case.  5.  Because  the  elements  of 
the  offense  defined  by  the  Act  of  Congress  in 
question  consist  of  the  wrongful  acts  of  the 
individual  named  in  the  indictment,  wholly 
irrespective  of  the  duties  devolved  upon  him 
by  the  state  law.  6.  Because  the  theory  of 
the  defendant  that  the  Act  of  Congress  aug- 
ments, lessens,  or  makes  any  change  in  re- 
spect to  the  duties  of  a  guardian  under  the 
state  law  is  entirely  erroneous,  as  the  Act 
of  Congress  merely  provides  that  the  pension 
may  be  paid  to  the  person  designated  as 
guardian,  for  the  use  and  benefit  of  the  pen- 
sioner, and  that  the  person  who  receives  the 
pension,  if  he  embezzles  it  or  fraudulently 
converts  it  to  his  own  use,  shall  be  guilty  of  a 
misdemeanor,  and  be  punished  as  therein  pro- 
vided." 


VnL  "  To  Pboyiss  avd  Kaihtaih  a  H avy."  —  This  authorizes  the  govern- 
ment to  buy  or  build  any  number  of  steam  or  other  ships  of  war,  to  man,  arm, 
and  otherwise  prepare  them  for  war,  and  to  despatch  them  to  any  accessible 
part  of  the  globe.     Under  this  power  the  naval  academy  has  been  established. 

U.  S.  f7.  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed.  Cas.  No.  16,151. 

DL  To  DIBTBIBITTE  THB  JlTDlciAL  POWEB.  —  It  was  necessarily  left  to  the 
legislative  power  to  organize  the  Supreme  Court,  to  define  its  powers  con- 
sistently with  the  Constitution  as  to  its  original  jurisdiction,  and  to  distribute 
the  residue  of  the  judicial  power  between  this  and  the  inferior  courts,  which  at 
was  bound  to  ordain  and  establish,  defining  their  respective  powers,  whether 
original  or  appellate,  by  which  and  how  it  should  be  exercised.  In  obedience 
to  the  injunction  of  the  Constitution  Congress  exercised  their  power,  so  far  as 
they  thought  it  necessary  and  proper,  under  this  clause  for  carrying  into  execu- 
tion the  powers  vested  by  the  Constitution  in  the  judicial  as  well  as  all  other 
departments  and  officers  of  the  government  of  the  United  States.  No  depart- 
ment could  organize  itself;  the  Constitution  provided  for  the  organization  of 
the  legislative  power,  and  the  mode  of  its  exercise,  but  it  delineated  only  the 
great  outlines  of  the  judicial  power,  leaving  the  details  to  Congress,  in  whom 
was  vested,  by  express  delegation,  the  power  to  pass  all  laws  necessary  and 
proper  for  carrying  into  execution  all  powers  except  their  own. 

Rhode  Island  v,  Massachusetts,   (1838)   12  became  the  duty  of  Congress  to  pass  such 

Pet.   (U.  S.)  721.    See  also  U.  S.  t?.  Bevans,  laws  as  were  necessary  and  proper  to  carry 

(1818)    3   Wheat.    (U.   S.)    389;   Martin  r.  into  execution  the  powers  vested  in  the  judi- 

Hunter,  (1816)  1  Wheat.  (U.  S.)  326.  cial  department.     Ableman  i\  Booth,  (1858) 

Under  this  clause  of  the  Constitution,  it      ^^  ^''^'  ^^-  ^'^  ^^^• 
X.  POWEB  TO  AUTHOBIZS  EZEClTTIOirS  TO  ISSUE  ON  JXTDGMEITTS.  —  An  officer 

of  the  United  States  cannot,  in  the  discharge  of  his  duty,  be  governed  and 
controlled  by  state  laws  any  further  than  such  laws  have  been  adopted  and 
sanctioned  by  the  legislative  authority  of  the  United  States.     And  he  does  not, 
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in  such  case,  act  under  the  authority  of  the  state  law,  but  under  that  of  the 
United  States,  which  adopts  such  law.  An  execution  is  the  fruit  and  end  of 
the  suit,  and  is  very  aptly  called  the  life  of  the  law.  The  suit  does  not  termi- 
nate with  the  judgment;  and  all  proceedings  on  the  execution  are  proceedings 
in  the  suit,  and  which  are  expressly,  by  the  Act  of  Congress,  put  under  the 
regulation,and  control  of  the  court  out  of  which  it  issues.  It  is  a  power  incident 
to  every  court  from  which  process  issues,  when  delivered  to  the  proper  officer,  to 
enforce  upon  such  officer  a  compliance  with  his  duty,  and  a  due  execution  of 
the  process,  according  to  its  conmiand. 

Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer 
thereof.  The  right  of  Congress,  therefore,  to 
regulate  the  proceedings  on  executions,  and 
direct  the  mode,  and  manner,  and  out  of 
what  property  of  the  debtor  satisfaction  may 
be  obtained,  is  not  to  be  questioned." 

States  without  authority  to  controL  —  The 
judicial  department  is  invests  with  jurisdic- 
tion in  certain  specified  cases,  in  all  which  it 
has  power  to  render  judgment.  That  a 
power  to  make  laws  for  carrying  into  execu- 
tion all  the  judgments  which  the  judicial  de- 
partment has  power  to  pronounce  is  expressly 
declared  by  this  clause,  seems  to  be  one  of 
those  plain  propositions  which  reasoning  can- 
not render  plainer.  States  have  no  authority 
to  control  these  proceedings,  except  so  far  as 
the  state  process  Acts  are  adopted  by  Con- 
gress or  by  the  courts  of  the  United  States 
under  the  authority  of  Congress.  Wayman 
V.  Southard,  (1826)  10  Wheat.  (U.  S.)  22. 


U.  S.  Bank  v.  Halstead,  (1826)  10  Wheat. 
(U.  S.)  63,  in  which  case  the  court  further 
said :  "  It  cannot  certainly  be  contended 
with  the  least  color  of  plausibility,  that  Con- 
gress does  not  possess  the  uncontrolled  power 
to  legislate  with  respect  both  to  the  form 
and  effect  of  executions  issued  upon  judg- 
ments recovered  in  the  courts  of  the  United 
States.  The  judicial  power  would  be  incom- 
plete, and  entirely  inadequate  to  the  purposes 
for  which  it  was  intended,  if,  after  judgment, 
it  could  be  arrested  in  its  progress,  and  de- 
nied the  right  of  enforcing  satisfaction  in  any 
manner  which  shall  be  prescribed  by  the  laws 
of  the  United  States.  The  authority  to  carry 
into  complete  effect  the  judgments  of  the 
courts  necessarily  results,  by  implication, 
from  the  power  to  ordain  and  establish  such 
courts.  But  it  does  not  rest  altogether  upon 
such  implication;  for  express  authority  is 
given  to  Congress  to  make  all  laws  which 
shall  be  necessaiy  and  proper  for  carrying 
into  execution  all  the  powers  vested  by  the 


XL  PowiB  TO  Pboyids  fob  PiririSHKSVT  07  Cbixj&s. —  Although  the  Con- 
stitution contains  no  grant,  general  or  specific,  to  Congress  of  the  power  to 
provide  for  the  punishment  of  crimes,  except  piracies  and  felonies  on  the  high 
seas,  offenses  against  the  law  of  nations,  treason,  and  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States,  no  one  doubts  the  poT<"er  of  Confess 
to  provide  for  the  punishment  of  all  crimes  within  one  of  the  states  of  the 
Union,  or  within  the  territory  over  which  Congress  has  plenary  ,h*k}  exclusive 
jurisdiction. 

Logan  t?.  U.  S.,   (1892)    144  U.  S.  283. 

Implied  power  in  Congress  to  pass  laws  to 
define  and  punish  offenses  is  also  derived  from 
tlie  constitutional  grant  to  CJongress  to  de- 
clare war,  to  raise  and  support  armies,  to 
provide  and  maintain  a  navy,  and  to  make 
rules  for  the  land  and  naval  forces,  and  to 
provide  for  organizing,  arming,  and  disciplin- 
ing the  militia  and  for  governing  such  parts 
of  them  as  may  be  employed  in  the  public  ser- 
vice. Like  implied  authority  is  also  vested 
in  Congress  from  the  power  conferred  to  ex- 
ercise exclusive  jurisdiction  over  places  pur- 
chase by  the  consent  of  the  legislature  of  the 
.state  in  which  the  same  shall  be,  for  the  erec- 
tion of  forts,  magazines,  arsenals,  dockyards, 
and  other  needful  buildings,  and  from  the 
clause  empowering  Congress  to  pas**  all  laws 
which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers,  and 


all  other  powers  vested  by  the  Con^tHution  in 
the  government  of  the  United  Stat^s^  or  any 
department  or  officer  thereof.  U.  S.  v.  Hall, 
(1878)  98  U.  S.  346. 

Any  act  committed  with  a  view  of  e'^Mivf 
the  legislation  of  Congress  passed  in  the  ex- 
ecution of  any  of  its  powers,  or  of  frau4u 
lently  securing  the  benefit  of  such  legislation 
may  properly  be  made  an  offense  against  tht 
United  States.  But  an  act  committed  within 
a  state,  whether  for  a  good  or  a  bad  purpose, 
or  whether  with  an  honest  or  a  criminal  in- 
tent, cannot  be  made  an  offense  against  the 
United  States,  unless  it  has  some  relation  to 
the  execution  of  a  power  of  Congress,  or  to 
some  matter  within  the  jurisdiction  of  the 
United  States.  An  act  not  havinff  any  such 
relation  is  one  in  respect  to  whicn  the  state 
can  alone  l^slate.  IT.  S.  v.  Fox,  (1877)  95 
U.  S.  672. 
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XII.  POWEB  TO  Cbeate  Cobpobations.  —  The  creation  of  a  corporation  is 
within  the  powers  of  Congress.  Such  a  power  appertains  to  sovereignty,  and 
the  powers  of  sovereignty  are  divided  between  the  government  of  the  Union 
and  those  of  the  states.  The  power  of  creating  a  corporation,  though  appei^ 
taining  to  sovereignty,  is  not,  like  the  power  of  making  war,  or  levying  taxes, 
or  of  regulating  commerce,  a  great  substantive  and  independent  power,  which 
cannot  be  implied  as  incidental  to  other  powers,  or  used  as  a  means  of  executing 
them.  It  is  never  the  end  for  which  other  powers  are  exercised,  but  a  means 
by  which  other  objects  are  accomplished. 

M'Culloch  17.  Maryland,  (1819)  4  Wheat  (U.  8.)  411. 

Zni.  EHCOtrBAGEMEVT  OF  PATBI0TI8M.  —  An  Act  of  Congress  maldng  an 
appropriation  for  continuing  the  work  of  surveying,  locating,  and  preserving 
the  lines  of  battle  at  Gettysburg,  Pennsylvania,  and  for  purchasing  and  im- 
proving avenues  along  the  portions  occupied  by  the  various  commands  of  the 
armies  of  the  Potomac  and  Northern  Virginia  on  that  field,  was  within  the 
authority  of  Congress.  Any  Act  of  Congress  which  plainly  and  directly  tends 
to  enhance  the  respect  and  love  of  the  citizen  for  the  institutions  of  his  country, 
and  to  quicken  and  strengthen  his  motives  to  defend  them,  and  which  is 
germane  to  and  intimately  connected  with  and  appropriate  to  the  exercise  of 
some  one  or  all  of  the  powers  granted  by  Congress,  must  be  valid. 

r.  S.  r.  Gettysburg  Electric  R.  Co.,  (1896)  160  U.  S.  679,  reversing  U.  S.  r.  Certain 
Tract  Land,  (1894)  70  Fed.  Rep.  940,  (1896)  67  Fed.  Rep.  869. 

XIY.  OiviHO  Heads  of  Depabtmehts  Authobitt  to  Mass  BsovLATiovt.  — 

Congress  had  authority  to  authorize  the  secretary  of  the  treasury  to  provide  by 
regulations  not  inconsistent  with  law  for  the  government  of  its  department,  the 
conduct  of  its  officers  and  clerks,  the  distribution  and  performance  of  its  busi- 
ness, and  the  custody,  use,  and  preservation  of  the  records,  papers,  and  property 
appertaining  to  it 

Boske  t\  Comingore,  (1900)  177  U.  S.  468.   See  section  161^  R.  S.,  3  Fed.  Stat.  Annot.  58. 

XV.  PBOTECTlOir  OF  OUABAHTEED  ClYIL  BlOHTB.  —  While  certain  funda- 
mental rights,  recognized  and  declared,  but  not  granted  or  created,  in  some  of 
the  amendments  to  the  Constitution,  are  thereby  guaranteed  only  against  viola- 
tion or  abridgment  by  the  United  States,  or  by  the  states,  as  the  case  may  be, 
and  cannot  therefore  be  affirmatively  enforced  by  Congress  against  unlawful 
acts  of  individuals;  yet  every  right  created  by,  arising  under,  or  dependent 
upon  the  Constitution  of  the  United  States,  may  be  protected  and  enforced  by 
Congress  by  such  means  and  in  such  manner  as  Congress,  in  the  exercise  of  the 
correlative  duty  of  protection,  or  of  the  legislative  powers  conferred  upon  it 
by  the  Constitution,  may  in  its  discretion  deem  most  eligible  and  best  adapted 
to  attain  the  object. 

Logan  V.  U.  S.,  (1892)  144  U.  S.  293.  hold-  to  be  protected  against  lawless  violence,  is  a 

ing  that  the  right  of  a  citizen  of  the  United  right  secured  to  him  by  the  Ck>n8titution.  See 

States,   in   the  custody  of   a   United    States  also  Bob  p.  Yarbrough,  (1884)  110  U.  8.  «51; 

marshal  under  a  lawful  commitment  to  an-  U.  S.  v.  Waddell,   (1884)    112  U.  8.  76,  on 

Bwer  for  an  offense  against  the  United  States,  certificate  from  (1883)  16  Fed.  Rep.  221. 
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It  is  the  right  of  every  private  citixen  of 
the  United  States  to  inform  a  marshal  of  the 
United  States,  or  his  deputy,  of  a  violation  of 
the  internal  revenue  laws  of  the  United 
States.  Thir  right  is  secured  to  the  citizen 
hy  the  Constitution  of  the  United  States ;  and 


a  conspiracy  to  injure,  oppress,  threaten,  or 
intimidate  him  in  the  free  exercise  or  enjoy- 
ment of  this  right,  or  because  of  his  having 
exercised  it.  may  be  made  punishable  by  Act 
of  Congress.  In  re  Quarles,  (1895)  158  U.  S. 
637. 


XVI.  COHBEXHATIOH  OF  Lahb  FOB  PUBLIC  XTsE.  —  A  special  Act  of  Congress, 
in  the  exercise  of  the  proper  eminent  domain  power  of  the  United  States, 
may  authorize  a  proceeding  to  condemn  property  owned  by  individuals  and  the 
state,  required  for  the  purpose  of  establishing  range  lights,  and  provide  the 
means  for  fixing  a  just  compensation  to  the  respective  owners. 

Acquisition   of   Property   for  Public   Use,       cle   of   amendments,   providing,    "nor    shall 
( 1867 )  12  Op.  Atty.'Gen.  175.  private   property   be   taken   for   public   use. 

See  alw  under  the  clause  of  the  fifth  arti-      '^'*''<'"*  J"**  «>">pen«tion.» 

ft 

XVn.  Pboexbitibg  Ovbbloadibo  Vessels.  —  Section  4465,  R.  S.,  limiting 
the  right  of  steamboats  to  carry  passengers  on  a  navigable  water  of  the  United 
States  to  the  number  prescribed  by  the  certificate  of  inspection  of  the  local 
inspectors,  materially  tends  to  maintain  the  safety  and  convenience  of  navigable 
waters  as  highways  of  interstate  and  foreign  commerce,  and  was  held  to  be 
applicable  to  vessels  engaged  in  intrastate  commerce. 

The  City  of  Salem,  (1889)  37  Fed.  Rep. 
847,  but  with  some  doubt,  the  court  saying: 
"  In  what  particular  a  boat  carrying  more 
passengers  than  allowed  by  her  certificate  of 
inspection  or  special  permit  affects  the  safety 
or  convenience  of  the  highway  has  not  been 
suggested  by  counsel.  That  the  passengers  so 
carried  are  inconvenienced,  and,  it  may  be, 
endangered,  is  likely.  But  the  question  is, 
how  is  the  safety  and  convenience  of  the  high- 


way thereby  unfavorably  affected  as  to  other 
vessels  engaged  in  interstate  or  foreign  com- 
merce thereon  7  If  it  was  shown  that  an  over- 
loaded boat  was  more  difficult  to  handle,  or 
more  likely  to  become  unmanageable  or  burst 
her  boiler  or  steam-chest,  the  danger  result- 
ing to  other  vessels  on  the  highway  would 
be  apparent.  But  there  is  no  proof  on  this 
subject,  and  I  am  not  satisfied  that  it  is 
within  the  limits  of  judicial  knowledge." 


XVm  Oathsbihg  Csvsus  Statistics. —  Clause  three  of  section  two  of 
article  one,  directing  Congress  to  make  an  apportionment,  and  to  take  a  census 
to  furnish  the  necessary  information  therefor,  does  not  prohibit  the  gathering 
of  other  statistics  if  "  necessary  and  proper  "  for  the  intelligent  exercise  of  other 
powers  enumerated  in  the  Constitution.  There  can  be  no  objection  to  acquir- 
ing information  relating  to  the  products  of  manufacturing  and  mechanical  estab- 
lishYnents  through  the  same  machinery  by  which  the  population  is  enumerated. 

U.  S.  V.  Moriarity,  ( 1901 )   106  Fed.  Rep.  891. 

XIX.  Pbohibitihg  Feaubuleht  CoHyEYAHCES.  —  A  clause  in  the  Bankrupt 
Act  of  1867,  providing  "  that  from  and  after  the  passage  of  this  Act,  if  any 
debtor  or  bankrupt  *  *  *  shall,  with  intent  to  defraud  his  creditors,  within 
three  months  next  before  the  commencement  of  proceedings  in  bankruptcy, 
pawn,  pledge,  or  dispose  of,  otherwise  than  by  hotui  -fide  transactions  in  the 
ordinary  way  of  his  trade,  any  of  his  goods  and  chattels  which  have  been 
obtained  on  credit  and  remain  unpaid  for,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof  in  any  court  in  the  United  States,  shall 
be  punished  by  imprisonment,  with  or  without  hard  labor,  for  a  term  not  exceed- 
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ing  three  jearsy"  was  held  to  be  a  law  necessaiy  and  proper  for  carrying  the 
bankrupt  law  into  effect. 

U.  S.  «.  PuBey,   (1872)   6  Nat.  Bankr.  Reg.  284^  27  Fed.  Gas.  No.  16,098. 


Civil  Sbbyige  Statutes  —  1.  In  General  —  The  ^  Civil  Service  Acts  " 
of  1871  and  1883  are  constitutional  as  within  the  power  of  Congress  to  regulate 
the  administration  of  the  civil  service. 

Butler  V.  White,  (1897)  83  Fed.  Rep.  578;  cuit  C)ourt,  sitting  in  equity,  was  without 
decree  reversed  and  case  remanded  with  direc-  jurisdiction  over  the  appointment  and  re- 
tion  to  dismiss,  on  the  ground  that  the  Cir-       moval  of  oflBcers,  (1898)  171  U.  S.  366. 

2.  Ftohibiting  Oo-operation  in  Baiting  Funds  for  Politioal  Porpoaea.  —  The 
purpose  of  Congress  to  promote  efficiency  and  integrity  in  the  discharge  of 
official  duty,  and  to  promote  proper  discipline  in  the  public  service,  is  within 
the  just  scope  of  legislative  power,  and  the  Act  of  Aug.  15,  1876,  ch.  287,  sec. 
6,  **  that  all  executive  officers  or  employees  of  the  United  States  not  appointed 
by  the  President,  with  the  advice  and  consent  of  the  Senate,  are  prohibited  from 
requesting,  giving  to,  or  receiving  from  any  other  officer  or  employee  of  the 
government  any  money  or  property  or  other  thing  of  value,  for  political  pur- 
poses," is  constitutional. 


Em  p.  Curtis,  (1882)  106  U.  S.  371,  deny- 
inff  writ  of  habeas  corpus  on  petition  of  the 
defendant  in  the  case  of  U.  S.  v.  Curtis, 
(1882)  12  Fed.  Rep.  838,  wherein  the  court 
said  that  the  statute  must  be  held  to  be 
within  the  power  of  Congress  to  prescribe  all 
needful  regulations  for  the  discipline  of  gov- 
ernment officials  and  to  declare  what  in- 
fractions of  discipline  shall  be  treated   as 


criminal  offenses.  In  reaching  this  ecmclu- 
sion,  force  is  given  to  the  presumption  in 
favor  of  the  constitutionality  of  the  statute. 
This  presumption  should  prevail  in  all  con- 
flicts of  interpretation  ana  all  doubtful  im- 
plication of  constitutional  power,  so  as,  if 
possible,  to  sustain  the  validity  of  legislative 
action. 


XZI   Dsvrnro  State  Jitbisdiotidv  fob  Bbootebt  of  Illmal  Tax.— 

When  a  collector  of  internal  revenue  has  collected  an  illegal  tax,  the  money 
taken  is  the  money  of  the  taxpayer  in  the  hands  of  the  collector,  which  by  the 
common  law  he  has  a  vested  right  to  recover,  and  it  is  not  competent  for  Con- 
gress, by  subsequent  legislation,  to  exclude  the  taxpayer  from  his  right  to  apply 
to  the  state  courts,  of  which  the  parties  are  both  citizens,  for  its  recovery,  or 
limit  the  time  within  which  he  shall  bring  such  action. 

Hubbard  i?.  Brainard,  (1869)  36  Conn.  563. 
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ARTICLE  I.,  SECTION  9. 

"  The  migration  or  importation  of  snch  persons  as  any  of  the  states  now  existing 
shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  Congress  prior  to 
the  year  one  thousand  eight  hnndred  and  eight,  bnt  a  tax  or  dnty  may  be 
imposed  on  snch  importation,  not  exceeding  ten  dollars  for  each  person." 

L  Whether  Clause  Refers  Exclusively  to  African  Race,  687. 
II.  Effect  of  Clause  on  Slavery,  687. 

1.  In  General y  687. 

2.  Slaife  Trade  Carried  On  Extraterritorially^  688. 

III.  Limitation  on  Power  to  Regulate  Commerce,  688. 

IV.  Relation  to  Fugitive  Slave  Clause,  688. 
V.  Not  Applicable  to  States,  689. 


I.  Whbthzb  Clause  Bsfebs  Exolusiyslt  to  Atbicah  Bags.  —  This  clause 
had  exclusive  reference  to  persons  of  the  African  race.  The  two  words, 
"  migration  '^  and  "  importation,"  refer  to  different  conditions  of  this  race  as 
regards  freedom  from  slavery.  When  the  free  black  man  came  here,  he 
migrated;  when  the  slave  came,  he  was  imported.  The  latter  was  property, 
and  was  imported  by  his  owner  as  other  property,  and  a  duty  could  be  imposed 
on  him  as  an  import. 


People  V,  Compagnie  Generale  Transatlan- 
tique,  (1882)  107  U.  S.  62,  affirming  (1882) 
10  Eed.  Rep.  357. 

"It  is  a  matter  of  common  learning  that 
section  nine  of  article  one  refers  to  the  im- 
portation of  African  slaves  only.  It  makes 
a  distinction  between  migration  and  importa- 
tion. The  importation  of  persons  might  be 
subjected  to  a  tax  or  duty,  but  the  migration 
of  persons  could  not  be  (Elliott's  Debates, 
Tol.  2,  p.  463).  This  distinction  is  most 
significant,  and  it  seems  to  me  to  be  fatal 
to  the  argument  of  those  who  contend  that 
a  tax  may  be  laid  upon  immigrants  as  such. 
But  this  is  not  all;  only  the  importation  of 
persons  could  be  taxed,  and  when  Congress 
prohibited  the  importation  of  slaves,  there 
was  no  longer  any  authority  anywhere  for 
levying  a  duty  upon  the  importation  of  per- 
sons. I  am  aware  that  Judge  Wayne  and 
Judge  MacKinley  said,  in  their  opinions  in  the 
Passenger  Cases,  that  the  use  of  the  word 
*  migration  *  showed  that  other  persons  than 
slaves  might  be  imported,  but  they  cited  no 
authority  in  support  of  their  views,  and  their 
dictum  is  in  opposition  to  the  opinion  of 
Madison,  of  Chief  Justice  Taney,  of  Judge 
Story,  and  of  every  standard  writer  on 
American  constitutional  law.  Although 
Judges  MacKinley  and  Wayne  supposed  that 


free  men  might,  under  section  nine,  be  re- 
garded as  imports,  they  both  explicitly  de- 
clared that  such  importations  could  be  taxed 
only  by  Congress,  and  that  under  no  pretense 
whatever  could  the  states  lay  any  duty  or 
impost  upon  them.  This  result,  those  judges 
declared,  necessarily  followed  from  the  lan- 
guage of  section  nine."  People  v.  Edye, 
(1882)   11  Daly  (N.  Y.)   134. 

This  clause  includes  within  it  the  migration 
of  other  persons  as  well  as  the  importation 
of  slaves,  and  in  terms  recognizes  that  other 
persons  as  well  as  slaves  may  be  the  subject 
of  importation  and  commerce.  This  clause, 
taken  in  connection  with  the  provision  which 
confers  on  Congress  the  power  to  pass  all 
laws  necessary  and  proper  for  carrying  into 
effect  the  enumerated  and  all  other  powers 
granted  by  the  Constitution,  seems  neces- 
sarily to  include  the  whole  power  over  this 
subject;  and  the  Constitution  and  laws  of 
the  United  States  being  the  supreme  law  of 
the  land,  state  power  cannot  be  extended  over 
the  same  subject.  It  therefore  follows  that 
passengers  entering  ports  on  vessels  can  never 
be  subject  to  state  laws  until  they  become  a 
portion  of  the  population  of  the  state,  tempo- 
rarily or  permanently.  Norris  v,  Boston, 
(1849)   7  How.  (U.  S.)   464. 


n.  Erect  of  Clause  on  Slayeby — 1.  In  General.  —  The  foreign  slave 

trade  with  this  country  was  left  to  each  state  to  legislate  for  itself  till  1808. 
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The  framers  of  the  C!onBtitution  secured  a  right  in  it  to  prohibit  the  slave 
trade  into  the  United  States  after  1808,  with  an  implied  power  to  prohibit  it 
at  once  from  being  carried  on  abroad  by  American  citizens,  and  left  slavery 
itself  to  be  abolished  here  entirely,  and  as  fast  as  each  state  should  find  it 
expedient  and  secure  to  itself. 

U.  8.  V,  Libby,  (1846)  1  Woodb.  &  M.  (U.      power  over  the  slave  trade  was  conferred  on 
S.)  221,  26  Fed.  Cas.  No.  15,597.  Congress,  but  not  to  be  exercised  for  pro- 

hibitory   purposes   prior   to    the   year    1808. 
Under  this  provision  of  the  Constitution,      State  v,  Caroline,  ( 1852 )  20  Ala.  20.  - 

2.  Slave  Trade  Carried  On  Sxtraterritorially.  —  This  prohibition  did  not 
extend  to  legislation  as  to  the  slave  trade  which  might  be  carried  on  extraterri- 
torially  by  citizens  of  the  United  States,  or  in  vessels  of  the  United  States, 
or  apply  to  such  of  the  states  as  had  previously  made  enactments  against  the 
introduction  of  slaves  within  their  limits. 

Authority  of  President  concerning  Imported  Slaves.      (1847)    4  Op.  Atty.-Gen.  667. 

ni.  LiMiTATioir  OH  PowiB  TO  Beovlats  ConsBCE.  —  This  clause  is  an  ex- 
ception from  the  power  to  regulate  commerce,  and  seems  to  class  migration  with 
importation.  Migratix)n  applies  as  appropriately  to  voluntary,  as  importation 
does  to  involuntary,  arrivals;  and  so  far  as  an  exception  from  a  power  proves 
its  existence,  this  section  proves  that  the  power  to  regulate  commerce  applies 
equally  to  the  regulation  of  vessels  employed  in  transporting  men  who  pass 
from  place  to  place  voluntarily  and  of  those  employed  in  transporting  men  who 
pass  involuntarily. 


Gibbons  v.  Ogden,  (1824)  9  Wheat.  (U. 
S.)   216. 

This  clause  was  a  limitation  of  the  power 
of  Congress  to  regulate  commerce,  so  that 
the  power  of  Congress  over  vessels  which 
might  bring  in  persons  of  any  description 
whatever  was  complete  before  the  year  1808, 
except  that  it  could  not  be  so  exercised  as 
to  prohibit  the  importation  or  migration  of 
any  persons  whom  *  any  state  in  existence 
at  the  formation  of  the  Constitution  might 
think  proper  to  admit.     The  Brig  Wilson  v. 


U.  S.,  (1820)   1  Brock.  (U.  S.)  423,  30  Fed. 
Cas.  No.  17,846. 

The  object  and  effect  of  this  special  clause 
are  to  define  and  limit  the  previous  grant  of 
power  over  foreign  commerce.  The  definition 
IS  that  Congress,  as  to  this  particular  branch 
of  foreign  commerce,  shall  have  power  to 
prohibit  it;  and  the  limitations  are  that  this 
prohibitory  power  shall  not  be  exercised  prior 
to  the  year  of  1808,  and  the  duty  imposed 
shall  not  exceed  ten  dollars  for  each  person. 
U.  S.  V,  Gould,  ( 1860)  8  Am.  L.  Reg.  525,  25 
Fed.  Cas.  No.  16,239. 


lY.  Belatioh  to  FiTGITlYS  SLAVS  CLAUSE.  —  This  clause  reserved  to  each 
of  the  United  States  the  right  to  import  slaves  until  the  year  1808,  if  it  thought 
fit,  and  by  the  last  clause  of  section  2,  article  IV.,  the  states  pledged  them- 
selves to  each  other  to  maintain  the  right  of  property  of  the  master,  by  delivering 
up  to  him  any  slave  who  might  have  escaped  from  his  service  and  been  found 
within  their  respective  territories.  By  the  first  clause,  therefore,  the  right  to 
purchase  and  hold  this  property  was  directly  sanctioned  and  authorized  for 
twenty  years  by  the  people  who  framed  the  Constitution.  And  by  the  second, 
they  pledged  themselves  to  maintain  and  uphold  the  right  of  the  master  in  the 
manner  specified,  as  long  as  the  government  they  then  formed  should  endure. 
And  these  two  provisions  show,  conclusively,  that  neither  the  description  of 

persons  therein  referred  to,  nor  their  descendants,  were  embraced  in  any  of  the 
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other  provisions  of  the  Constitution,  for  certainly  these  two  clauses  were  not 
intended  to  confer  on  them  or  their  posterity  the  blessings  of  liberty,  or  any 
of  the  personal  rights  so  carefuly  provided  for  the  citizen. 

Per  Taney,  C.  J.,  in  Dred  Scott  v.  Sandlord,  (1856)  19  How.  (U.  B.)  411. 

V.   Hot  Appuoablb   to  States.  —  Thi?  provision  does  not,  in  its  words  or 
meaning,  apply  to  the  state  governments. 

Butler  V.  Hopper,  (1806)  1  Wash.  (U.  S.)  499,  4  Fed.  Gas.  No.  2,241. 
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ARTICLE  I.,  SECTION  9. 

'*  The  privilege  of  tlie  writ  of  habeas  corpu  shall  not  be  supended,  unless  when  in 
cases  of  rebellion  or  invasion  the  public  safety  may  require  iV 

L  Privilege  of  the  Writ,  690. 
II.  By  Whom  Privilege  of  Writ  May  Be  Suspended,  691. 

1.  Power  of  Congress^  691. 

2.  Authority  of  Presidenty  691. 

III.  Scope  of  Power,  693. 

1.  In  General^  693. 

2.  Only  in  Cases  Mentioned^  693. 

3.  Protection  of  Officers  Making  Arrests ^  693. 

IV.  Effect  of  Suspension  on  the  Issuance  of  the  Writ,  693. 
V.  Writs  Issued  by  State  Courts,  694. 


I.  Pbivilegs  of  the  Wbit.  —  The  privilege  of  the  writ  of  habeas  corpus  is 
the  right  of  the  citizen  to  be  discharged  from  imprisonment  unless  legal  cause 
can  be  shown  for  his  detention ;  the  right  to  give  bail  if  the  offense  charged 
be  bailable,  and  if  not  bailable,  the  right  to  a  speedy  trial  and  without  arbitrary 
delay. 


In  re  Dunun,  (1865)  6  D.  C.  139.  See 
also  In  re  Fagan,  (1863)  2  Sprague  (U.  S.) 
91,  8  Fed.  Gas.  No.  4,604,  that  it  is  the  privi- 
lege of  the  writ  that  may  be  suspended,  and 
not  the  writ  itself.  See  the  title  Habeas  Cor- 
pus,  3  Fed.  Stat.  Annot.  162. 

''The  terms  of  this  provision  necessarily 
imply  judicial  action.  —  In  England  all  the 
higher  courts  were  open  to  applicants  for  the 
writ,  and  it  is  hardly  supposable  that  under 
the  new  government,  founded  on  more  liberal 
ideas  and  principles,  any  court  would  be  in- 
tentionally closed  to  them."  Per  Chase, 
C.  J.,  in  Ex  p.  Yerger,  ( 1868)  8  Wall.  (U.  S.) 
95. 

Restraint  of  executive  and  legislatiye 
powers.  —  This  clause  does  not  purport  to 
convey  power  of  jurisdiction  to  the  judiciary. 
It  is  in  restraint  of  executive  and  legislative 
powers,  and  no  further  affects  the  judiciary 
than  to  impose  on  them  the  necessrty,  if  the 
privilege  of  habeas  corpus  is  suspended  by 
any  authority,  to  decide  whether  the  exigency 
demanded  by  the  Constitution  exists  to 
sanction  the  act.  In  re  Barry,  (1844)  42 
Fed.  Rep.  122. 

The  negation  is  general  in  its  terms.  It 
is  in  the  section  of  things  denied,  not  only 
to  Congress,  but  to  the  federal  government 
as  a  government,  and  to  the  states.  It  must 
be  considered  as  a  negation  reaching  all  the 
functionaries,  legislative  or  executive,  civil 
or  military,  supreme  or  subordinate,  of  the 
federal  government;  that  is  to  say,  that 
tbere  can  be  no  valid  suspension  of  the  writ 


of  habeas  corpus  under  the  jiuisdietion  of  the 
United  States,  unless  when  the  public  safety 
may  require  it,  in  cases  of  rebellion  or  in- 
vasion. Martial  Law,  (1857)  8  Op.  Atty.- 
Gen.  372. 

No  reference  to  delays  on  appeals.  —  "  The 

Constitution  has  reference  to  a  state  of  things 
in  which  the  courts  of  the  state,  and  its 
judges  in  vacation,  have  no  power  to  apply 
the  remedy  of  habeas  corpus,  for  its  operation 
is  suspended,  is  in  abeyance,  so  to  speak,  and 
the  citizens  of  the  state  therefore  cannot  re- 
sort to  this  mode  of  testing  the  legality  of 
imprisonment  when  they  are  subjected  to  it. 
It  has  no  reference  to  reasonable  delay  that 
may  be  occasioned  in  the  disposition  of  such 
cases."  Macready  v.  Wilcox,  (1866)  33 
Conn.  329. 

Habeas  corpus  ad  snbjicieiidiiim. — This 
clause  refers  only  to  the  writ  of  habeas 
corpus  ad  subjiciendium  when  a  person  stands 
committed  or  detained  as  a  prisoner  for  a 
crime,  and  does  not  include  the  other  writs. 
Matter  of  Cain,  (1864)  2  Winst.  L.  (N.  Oar.) 
145.  This  involved  a  construction  of  a 
similar  clause  in  the  constitution  of  the  Con* 
federate  states,  and  the  court  said :  "  On  so 
grave  a  subject  every  word  used  must  be 
supposed  to  have  some  import;  and  cveiy 
word  used  in  this  clause  does  import  that 
the  power  of  suspension  has  reference  only  to 
the  writ  applicable  to  the  case  of  perMms 
imprisoned  for  crime.  'The  privilm.' 
When  one  is  committed  to  wait  his  trial  lor 
a  crime,  it  is  a  privilege  to  be  allowed  a  writ 
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whereby  the  legality  of  his  arrest  may  be  in- 
quired of,  and  he  may  be  discharged  or  ad- 
mitted to  bail.  But  when  one  who  has  not 
oommitted  and  is  not  supposed  to  have  com- 
mitted a  criminal  offense  is  wrongfully  re- 
strained of  his  liberty,  that  he  should  be 
allowed  to  institute  a  civil  suit  to  be  relieved 


from  the  confinement  is  a  right  which  every 
state  is  boimd  to  secure  at  all  times  to  its 
citizens;  and  these  words  must  import 
that  the  power  of  suspension  refers  only  to 
the  former  class  of  case^  otherwise  no  mean- 
ing can  be  attached  to  them/' 


n.  Bt  Whom  Puvilegs  of  Wbit  Kat  Be  Suspevsed  —  1.  Power  of  Congrets. 

—  If  at  any  time  the  public  safety  should  require  the  suspension  of  the  powers 
vested  by  statute  in  the  courts  of  the  United  States  to  issue  writs  of  habeas 
corpus,  it  is  for  the  legislature  to  say  so.  The  question  depends  on  political 
considerations,  on  which  the  legislature  is  to  decide. 


Per  Marshall,  C.  J.,  in  Ew  p,  BoUman, 
(1807)   4  Cranch  (U.  S.)   101. 

The  above  dictum  by  Marshall,  C.  J.,  was 
followed  by  Taney,  C.  J.,  sitting  as  circuit 
justice,  in  Ea  p.  Merryman,  (1861)  Taney 
(U.  S.)  246,  17  Fed.  Cas.  No.  9,487,  wherein 
he  held  that  Congress  is  the  only  power  which 
can  authorize  the  suspension  of  the  privilege 
of  the  writ.     See  also  Martial  Law,   (1867) 

8  Op.  Atty.-Gen.  372.  But  see  discussion  in 
Ex  p.  Field,   (1862)    5  Blatchf.    (U.  S.)    63, 

9  Fed.  Cas.  No:  4,761,  noted  infra,  under 
Authority  of  President  —  As  a  consequence 
of  proclamation  of  martial  law,  p.  692. 

Section  8  of  article  I.  delegates  power  to 
Congress  to  organize  courts,  and  therein,  we 
may  here  remark,  delegates  to  Congress  power 
both  to  authorize  the  issue  and  to  suspend 
the  issue  of  the  writ  of  habeas  corpus,  be- 
cause that  is  a  judicial  writ,  and  the  power 
to  organize  courts  includes  the  power  of  de- 
termining what  writs  they  may  issue,  or  not 
issue,  from  time  to  time;  hence  it  was  neces- 
sary to  place  the  restriction  upon  the  power 
thus  delegated  to  Congres  to  legislate  for  the 


courts  which  is  contained  in  section  9,  viz., 
that  Congress  should  not,  in  so  legislating, 
withhold  from  them  the  right  to  issue  the 
well-known  judicial  writ  of  habeas  corpus, 
except,  etc.  Warren  v,  Paul,  (1864)  22  tnd. 
277. 

No  express  power  is  given  to  Congress  to 
secure  the  right  given  by  this  clause  in  the 
nonenumerat^  cases,  or  to  suspend  the  writ 
in  cases  of  rebellion  or  invasion.  And  yet 
it  would  be  difficult  to  say,  since  this  great 
writ  of  liberty  is  usually  provided  for  by  the 
ordinary  functions  of  legislation,  and  can  be 
effectually  provided  for  only  in  this  way,  that 
it  ought  not  to  be  deemed  by  necessary  im- 
plication within  the  scope  of  the  legislative 
power  of  Congress.  Prigg  v.  Pennsylvania, 
(1842)   16  Pet.   (U.  S.)   619. 

Bxclnsive  judge  of  exigency.  —  Congress  is 
the  exclusive  judge  of  ''when  in  cases  of 
rebellion  or  invasion  "  the  public  safety  re- 
quires the  suspension  of  **  the  privilege  of  the 
writ  of  habeas  corpus.'*  McCall  v.  Mc- 
Dowell, (1867)  Deady  (U.  S.)  233,  16  Fed. 
Cas.  No.  8,673. 


2.  Authority  of  Preiident. —  Congress  may  authorize  the  President  to  suspend 
the  writ  of  habeas  corpus  whenever  in  his  judgment  the  public  safety  requires. 

Ex  p.  Biilligan,  (1866)  4  Wall.  (U.  S.) 
115,  wherein  the  court  said:  "This  law  was 
passed  in  a  time  of  great  national  peril,  when 
our  heritage  of  free  government  was  in 
danger.  An  armed  rebellion  against  the  na- 
tional authority,  of  greater  proportions  than 
history  affords  an  example  of,  was  raging; 
and  the  public  safety  required  that  the  privi- 
lege of  the  writ  of  habeas  corpus  should  be 
suspended.  The  President  had  practically 
suspended  it,  and  detained  suspected  persons 
in  custody  without  trial;  but  his  authority 
to  do  this  was  questioned.  It  was  claimed 
that  Congress  alone  could  exercise  this* 
power ;  and  that  the  legislature,  and  not  the 
President,  should  judge  of  the  political  con- 
siderations on  which  the  right  to  suspend  it 
rested.  The  privilege  of  this  great  writ  had 
never  before  been  withheld  from  the  citizen; 
and  as  the  exigence  of  the  times  demanded 
immediate  action,  it  was  of  the  highest  im- 
portance that  the  lawfulness  of  the  suspen- 
sion should  be  established.  It  was  under 
these  circumstances,  which  were  such  as  to 
arrest  the  attention  of  the  country,  that  this 
law  was  passed.     The  President  was  author- 


ized by  it  to  suspend  the  privilege  of  the  writ 
of  habeas  corpus  whenever,  in  his  judgment, 
the  public  safety  required;  and  he  did,  by 
proclamation,  bearing  date  of  the  16th  of 
September,  1863,  reciting,  among  other 
things,  the  authority  of  this  statute,  suspend 
it.  The  suspension  of  the  writ  does  not  au- 
thorize the  arrest  of  any  one,  but  simply  de- 
nies to  one  arrested  the  privilege  of  this  writ 
in  order  to  obtain  his  liberty."  See  also 
Matter  of  Dunn,  (U.  S.  Dist.  Ct.  1863)  25 
How.  Pr.   (N.  Y.)   467. 

The  Act  of  March  3,  1863,  providing  "  that 
during  the  present  rebellion  the  President  of 
the  United  Stiites,  whenever  in  his  judgment 
the  public  safety  may  require  it,  is  author- 
ized to  suspend  the  privilege  of  the  writ  of 
habeas  corpus  in  any  case  throughout  the 
United  States  or  any  part  thereof,'*  was  held 
to  be  sufficient  to  authorize  a  proclamation 
suspending  the  writ.  Matter  of  Oliver, 
(1864)    17  Wis.  686. 

The  President  cannot  suspend  the  privi- 
lege of  the  writ  of  habeas  corpus  without  the 
authority    of    Congress.       Ex    p.    Benedict, 
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(1862)  3  Fed.  Cas.  No.  1,292.  See  also 
McCall  V.  McDowell,  (1867)  Deady  (U.  S.) 
233,   16   Fed.   Cas.  No.  8,673;    In  re  Kemp, 

(1863)  16  Wis.  377;  Griffin  v,  Wilcox,  (1803) 
21  Ind.  383.  ^ 

On  the  26th  of  May,  1861,  the  petitioner, 
a  citizen  of  Baltimore  county,  in  the  state 
of  Maryland,  was  arrested  by  a  military 
force,  acting  under  the  orders  of  a  major- 
general  of  the  United  States  army,  command- 
ing in  the  state  of  Pennsylvania,  and  com- 
mitted to  the  custody  of  the  general  com- 
manding Fort  McHenry,  within  the  district 
of  Maryland;  on  the  26th  of  May,  1861,  a 
writ  of  habeas  corpus  was  issued  by  the 
chief  justice  of  the  United  States,  sitting  at 
chambers,  directed  to  the  commandant  of  the 
fort,  commanding  him  to  produce  the  body 
of  the  petitioner  before  the  chief  justice,  in 
Baltimore  city,  on  the  27th  day  of  May, 
1861 ;  on  the  last-mentioned  day  the  writ 
was  returned  served,  and  the  officer  to  whom 
it  was  directed  declined  to  produce  the  peti- 
tioner, giving  as  his  excuse  the  following 
reasons:  1.  That  the  petitioner  was  ar- 
rested by  the  orders  of  the  major-general 
commanding  in  Pennsylvania,  upon  the 
charge  of  treason,  in  being  "  publicly  as- 
sociated with  and  holding  a  commission  as 
lieutenant  in  a  company  having  in  their  pos- 
session arms  belonging  to  the  United  States, 
and  avowing  his  purpose  of  armed  hostility 
against  the  government."  2.  That  he  (the 
officer  having  the  petitioner  in  custody)  was 
duly  authorized  by  the  President  of  the 
United  States,  in  such  cases,  to  suspend  the 
writ  of  habeas  corpus  for  the  public  safety. 
It  was  held  that  the  petitioner  was  entitled 
to  be  set  at  liberty  and  discharged  immedi- 
ately from  confinement,  because  the  Presi- 
dent, under  the  Constitution  of  the  United 
States,  cannot  sup.pend  the  privilege  of  the 
writ  Df  habeas  corpus,  nor  authorize  a  mili- 
tary officer  to  do  it.  Ex  p.  Merryman, 
(1861)  Taney  (U.  S.)  246,  17  Fed.  Cas.  No. 
9,487. 

Effect  of  proclamation  on  pending  writ. — 
A  proclamation  of  the  President  suspending 
the  writ  of  habeas  corpus  was  held  valid  and 
efficient  in  law  to  suspend  all  proceedings 
pending  upon  habeas  corpus,  which  was  is- 
sued and  served  prior  to  the  date  of  the 
proclamation.  Matter  of  Dunn,  (U.  S.  Dist. 
Ct.  1863)  25  How.  Pr.  (N.  Y.)  467,  8  Fed. 
Cas.  No.  4,171. 

Attorney-general  advised  suspension  with- 
out enabling  statute.  —  In  case  of  an  arrest 
of  a  person  known  to  have  criminal  inter- 
course with  insurgents  by  order  of  the  Presi- 
dent in  a  time  of  dangerous  insurrection,  the 
President  is  justified  in  refusing  to  obey  a 
writ  of  habeas  corpus  requiring  him  or  his 
agents  to  produce  the  body  of  the  prisoner 
and  show  the  cause  of  his  capture  and  de- 
tention. Suspension  of  Privilege  of  Writ  of 
Habeas  Corpus,  (1861)  10  Op.  Atty.-Gen.  74, 
wherein  the  attorney-general  said :  "  If  by  the 
phrase  *  the  suspension  of  the  privilege  of  the 
writ  of  habeas  corpus,'  we  must  understand  a 
repeal  of  all  power  to  issue  the  writ,  then  I 
freely  admit  that  none  but  Congress  can  do  it. 


But  if  we  were  at  liberty  to  understand  the 
phrase  to  mean  that,  in  case  of  a  great  and 
dangerous  rebellion,  like  the  present,  the  public 
safety  requires  the  arrest  and  confinement  of 
persons  implicated  in  that  rebellion,  I  as 
freely  declare  the  opinion  that  the  President 
has  lawful  power  to  suspend  the  privilege  of 
persons  arrested  under  such  circumstuices. 
For  he  is  especially  charged  by  the  Constitu- 
tion with  the  '  public  safety,'  and  he  is  the 
sole  judge  of  the  emergency  which  requires 
his  prompt  action.  This  power  in  the  Presi- 
dent is  no  part  of  his  ordinary  duty  in  time 
of  peace;  it  is  temporary  and  exceptional, 
and  was  intended  only  to  meet  a  pressing 
emergency  when  the  judiciary  is  found  to 
be  too  weak  to  insure  the  public  safety  — 
when  (in  the  language  of  the  Act  of  Con- 
gress) there  are  'combinations  too  power- 
ful to  be  suppressed  by  the  ordinary  course 
of  judicial  proceedings,  or  bv  the  powers 
vested  in  marshals.'  Then,  and  not  till  then, 
has  he  the  lawful  authority  to  call  to  his  aid 
the  military  power  of  the  nation,  and  with 
that  power  perform  his  great  legal  and  con- 
stitutional duty  to  suppress  the  insurrection." 
See  also  In  re  Dugan,  (1866)  6  D.  C.  139. 

As  a  consequence  of  procUmation  of  mar- 
tial law.  —  The  President  had  the  power,  in 
the  military  exigencies  of  the  country  during 
the  civil  war,  to  proclaim  martial  law,  and, 
as  a  necessary  consequence  thereof,  the  sus- 
pension of  the  writ  of  habeas  corpus  in  the 
case  of  military  arrests.  Martial  law  and 
the 'privilege  of  that  writ  are  wholly  incom- 
patible with  each  other.  Ex  p.  Field,  (1862) 
6  Blatchf.  (U.  S.)  63,  9  Fed.  Gas.  No.  4,761. 
But  see  U.  S.  v.  Porter,  (1861)  2  Hayw.  & 
H.   (D.  C.)   394,  27  Fed.  Cas.  No.  16,074o. 

"  In  Ex  p.  Bollman,  ( 1807 )  4  Cranch  ( U. 
S.)  96,  Chief  Justice  Marshall  incidentally 
remarks  that  only  Congress  can  suspend  the 
writ  of  habeas  corpus.  And  Judge  Story,  in 
his  Commentaries  on  the  Constitution  (vol. 
3,  sec.  1336),  makes  the  same  remark.  But 
neither  was  discussing  the  question  where, 
how,  or  by  whom  it  could  be  suspended.  It 
seems  to  have  been  an  obiter  dictum  with 
both  of  those  learned  judges.  The  question 
came  directly  before  Chief  Justice  Tan^,  in 
Ex  p.  Merryman,  (1861)  Taney  (U.  8.)  246, 
17  Fed.  Cas.  No.  0,487,  and  again  before 
Judge  Hall,  of  the  northern  district  of  New 
York,  in  Ex  p,  Benedict,  before  referred  to. 
But  both  cases  came  up  on  an  entirely  dif- 
ferent state  of  facts  from  that  which  now 
exists.  The  President  had  not  then  pro- 
claimed martial  law,  and  in  neither  of  the 
cases  was  the  Act  af  1706  referred  to  at  all 
by  the  court  in  its  opinion.  On  the  other 
hand,  the  President's  legal  adviser  (the 
attorney-general),  Mr.  Horace  Binney,  of 
Philadelphia,  Mr.  Reverdy  Johnson,  of  Mary- 
land, and  Judge  Parker,  of  Cambridge,  Massa- 
chusetts, have,  I  understand,  given  deliberate 
opinions,  that  the  privilege  of  the  writ  may 
be  legally  suspended  without  an  Act  of  Con- 
gress. I  have  not  had  an  opportunity  of 
seeing  the  last-named  three  opinions,  and, 
therefore,  do  not  know  on  what  grounds  they 
are  based;  but,  coming  from  the  eminent 
lawyers  and  pure  patriots,  they  are  certainly 
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Entitled  to  great  weight."  Ex  p.  Field, 
(1862)  5  Blatchf.  (U.  S.)  63,  9  Fed.  Cas. 
No.  4,761. 

Arrest  hy  order  of  war  department,  —  An 
arrest  and  detention  under  an  order  of  the 


war  department,  entitled  "  Persons  dis- 
couraging enlistments  to  be  arrested,"  before 
any  attempt  made  to  establish  martial  law, 
was  held  to  be  in  direct  violation  of  this 
clause.  Ex  p.  Field,  (1862)  5  Blatchf.  (U. 
S.)   63,  9  Fed.  Cas.  No.  4,761. 


III.  Scope  of  Poweb  —  1.  In  OeneraL  —  Congress  may  suspend  the  privilege 
of  the  writ  generally  or  in  particular  eases ;  and  it  may  suspend  it  directly,  or 
it  may  commit  the  matter,  within  the  proper  limits,  to  the  judgment  of  the 
President  of  the  United  States. 


McCall  r.  McDowell,  (1867)  Deady  (U.  S.) 
233,  15  Fed.  Cas.  No.  8,673,  wherein  the  court 
said :  "  The  purpose  of  the  express  power  to 
suspend  the  p/ivilege  of  the  writ  of  habeas 
corpus  —  the  object  to  be  obtained  being  to 
authorize  for  the  time  being  the  imprison- 
ment of  persons  '  without  giving  any  reason 
for  so  doing,'  and  without  legal  cause  or 
warrant,  as  a  means  of  preserving  the  re- 
public from  imminent  danger,  it  follows  as  a 


necessary  consequence  that,  under  the  clause 
giving  power  '  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into 
execution '  the  power  of  suspension.  Congress 
may  pass  any  law  necessary  and* proper  to 
secure  or  obtain  this  end,  unless  expressly 
prohibited  therefrom  by  the  Constitution  it- 
self." See  also  Matter  of  Oliver,  (1864)  17 
Wis.  686. 


2.  Only  in  Cases  Mentioned. —  It  is  only  when,  in  cases  of  rebellion  or  inva- 
sion, the  public  safety  may  require  it,  that  the  privilege  of  the  writ  can  be 
suspended.     There  is  no  other  restriction. 

Matter  of  Keeler,  (1843)  Hempst.   (U.  S.) 
306,  14  Fed.  Cas.  No.  7,637. 

Discharge  of  persons  iUegally  held.  —  The 
meaning  of  this  provision  in  the  (Constitution 
of  the  United  States  would  seem  to  be,  that 
when  the  public  safety  is  endangered  by  re- 
bellion or  invasion,  the  privilege  of  this  writ 
may  be  suspended  as  to  persons  suspected  of 
or  charged  with  aiding,  sustaining,  or  pro- 
moting such  rebellion  or  invasion,  and  thereby 
endangering  the  public  safety.  It  was  never 
designed,  either  here  or  in  England,  to  pre- 


vent the  discharge  of  persons  illegally  held  as 
soldiers.  People  v.  G^ul,  (1865)  44  Barb. 
(N.  Y.)   105. 

The  introduction  of  the  limiting  words  is 
a  standing  admonition  to  the  legislative  body 
of  the  danger  of  suspending  it,  and  of  the 
extreme  caution  they  should  exercise  before 
they  give  the  government  of  the  United  States 
such  power  over  the  liberty  of  a  citizen. 
Ex  p.  Merryman,  (1861)  Taney  (U.  S.)  246, 
17  Fed.  Cas.  No.  9,487. 


8.  Protection  of  Officers  Making  Arrests.  —  Congress  has  power  to  protect 

officers  and  persons  engaged  or  concerned  in  making  arbitrary  arrests  and 

imprisonments,  or  arrests  or  imprisonments  without  ordinary  legal  warrant 

or  cause,  under  the  authority  and  in  pursuance  of  an  Act  suspending  the  writ 

of  habeas  corpus,  by  the  passage  of  laws  indemnifying  such  officers  and  persons 

against  the  ordinary  legal  consequences  thereof,  or  declaring  that  they  shall 

not  be  liable  to  an  action  or  other  legal  proceeding  therefor. 

McCall  1?.  McDowell,  (1867)  Deady  (U. 
S.)  233,  15  Fed.  Cas.  No.  8,673. 

Right  of  action  for  illegal  arrest  —  The 
suspension  of  the  writ  of  habeas  corpus  does 
not  legalize  a  wrongful  arrest  and  imprison- 
ment ;  it  only  deprives  the  party  thus  arrested 


of  the  means  of  procuring  his  liberty,  but 
does  not  exempt  the  person  making  the  illegal 
arrest  from  liability  to  damages,  in  a  civil 
suit,  for  such  arrest,  nor  from  punishment  in 
a  criminal  prosecution.  Griffin  v,  Wilcox, 
(1863)   21  Ind.  372. 


IV.  Effect  of  Suspension  on  the  Issuance  of  the  Wbit.  —  The  suspension 

of  the  privilege  of  the  writ  of  habeas  corpus  does  not  suspend  the  writ  itself. 
The  writ  issues  as  a  matter  of  course,  and  on  the  return  made  to  it  the  court 
decides  whether  the  pATty  applying  is  denied  the  right  of  proceeding  any  further 
with  it. 


Ex  p.  Milligan,  (1866)  4  Wall.  (U.  S.)  130. 
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V.  Wbits  Issued  bt  Stats  Covbts.  —  The  state  goyemments  have,  in 
their  sovereign  capacity,  full  authority  of  the  writ  of  habeas  corpus,  and  the 
federal  government  is  inhibited  from  suspending  its  privileges,  except  in  case 
of  rebellion  or  invasion.  This  power  to  suspend  the  writ  was  necessary  to  be 
vested  in  Congress,  because  in  such  cases  it  might  become  essential  to  the 
preservation  of  the  United  States  government,  or  that  of  a  state  or  states. 
But  it  is  only  in  case  of  rebellion  or  invasion  that  the  general  government 
can  interfere  with  the  privileges  of  the  writ 

Baffnall  v,  Ableman,    (1866)    4  Wis.    167.      power  to  suspend  the  issuing  of  the  writ  of 
See  also  Matter  of  Booth,  (1854)  3  Wis.  157.      habeas  corpus  by  a  state  court      Griffin  o. 

Neither  the  President  nor  Congress  has      W"*^^'  <^®®^>  ^1  Ind.  383. 
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"Vo  Irill  of  attainder  or  ex  pott  fact  law  shall  be  pasted."* 

I.  What  Constitutes  a  Bill  of  Attainder,  695. 
II.  What  Constitutes  an  Ex  Post  Facto  Law,  695. 

1.  In  General^  695. 

2.  Lmvi  Relating  to  Crimes ^  Penalties^  and  Forfeitures^  696. 

III.  Whether  Law  Wholly  Void,  696. 

IV.  Change  in  Judicial  District,  696. 

V.  Change  in  Number  of  Trial  Jurors,  696. 

VI.  Removing  Disabilities  of  Witnesses,  697. 

VII.  Requiring  Production  of  Books  and  Papers  in  Penal  Actions, 
697. 

VIII.  Continuing  Offenses,  697. 

IX.  Forfeiture  of  Realty  for  Carrying  on  Illegal  Business,  698. 

X.  Banishment  of  Citizens,  698. 

XL  Chinese  Exclusion  Acts,  698. 

XII.  Making  Conveyance  in  Fraud  of  Creditors  a  Misdemeanor, 
698. 

XIII.  Disfranchisement  FOR  Maintaining  Bigamous  Relations,  699. 

XIV.  Extradition  Treaty,  699. 

XV.  Crime  Committed  by  American  Citizen  in  Foreign  Country, 
700. 

XVI.  Validating  Arrest  of  Citizens  by  Military,  700. 

XVII.  Penalties  for  Desertion,  700.. 

XVIII.  Test  Oath  for  Attorneys,  700. 

XIX.  Continuing    Criminal    Code    Extended   to   Territory   by 
Organic  Act,  701. 

L  What  Covbtitvtsb  a  Bill  of  AiTAnrDSB.  —  A  bill  of  attainder  is  a 
special  Act  of  the  legislature  which  inflicts  punishment  without  a  judicial  trial. 
If  the  punishment  is  less  than  death,  the  Act  is  called  a  ^'  biU  of  pains  and 
penalties." 

In  re  Yung  Sing  Hee,  (1888)  36  Fed.  Rep.      forms  or  safeguards  of  a  trial,  and  fixes  the 

437.  punishment.     In  re  De  Giacomo,   (1874)    12 

A    v;fi   -.#   ^¥^»i^A^'r  t.  ;i.««.4    f^  K^   "«       Blatchf.   (U.  S.)   391,  7  Fed.  Cas.  No.  3,747, 

Without  ludiriftl  trial"  where  the  leoialative        ^^'   °'    ^^^'   "°^®^   \nfra,   under  sec.    10   of 

nJes  judicial   magistracy,   and  Vronounces      *     *  ,  •,?*««  ^^^  ^»"  ^'  attainder,  e^  past 
on  the  guilt  of  a  party  without  any  of  the      ^^^^^  '*^' 

n.  What  Covstitittes  av  Ex  Post  Facto  Law —  1.  In  General. —  A  statute 
belongs  to  the  class  of  ex  post  facto  laws  which,  by  its  necessary  operation,  and 

■ 1 —  -    —  — ■     — • — 

^  A  nmiUr  eUnie,  as  an  inhibition  on  the  states,  is  contained  in  section  10  of  this  article. 

695  Volunae  VIII, 


Sz  f  oit  Paeto  lawt. 


CONSTITUTION. 


Art  I.,  Mc.  1 


in  its  relation  to  the  offense,  or  its  consequences,  alters  the  situation  of  the 
accused  to  his  disadvantage. 


Thompson  v,  Utah,   (1808)   170  U.  S.  351. 

An  ex  post  facto  law  is  one  which  imposes 
a  punishment  for  an  act  which  was  not  pun- 
ishable at  the  time  it  was  committed,  or  a 
punishment  in  addition  to  that  then  pre- 
scribed. Burgess  v.  Salmon,  (1878)  07  U.  S. 
384. 

An  ez  post  facto  law  is  one  which  in  its 
operation  makes  that  criminal  or  penal 
which  was  not  so  at  the  time  the  action  was 
performed;  or  which  increased  the  punish- 
ment; or,  in  short,  which,  in  relation  to  the 
offense  or  its  consequences,  alters  the  situa- 
tion of  a  party  to  his  disadvantage.      U.  S. 


V.  Hall,  (1809)  2  Wash.  (U.  8.)  366,  26  Fed. 
Cas.  No.  16,286. 

Not  evaded  hy  giviag  civil  form  to  ttatnte. 
—  The  em  past  facto  effect  of  a  law  cannot 
be  evaded  by  giving  a  civil  form  to  that  which 
is  essentially  criminal.  Burgess  v.  Salmon, 
(1878)  07  U.  S.  381. 

So  far  as  an  Act  of  Congreti  giving  a  dif- 
ferent reading  to  a  prior  Act  affects  the  lia- 
bility of  the  United  States,  and  does  not 
interfere  with  the  vested  rights  of  individuals 
and  is  not  penal,  it  is  within  the  constitu- 
tional power  of  Congress  and  is  not  ob- 
noxious to  the  objections  to  retroactive  laws. 
McNamara  v.  U.  S.,  (1803)  28  Ct.  CI.  416. 


2.  Laws  Belating  to  Crimes^  Penaltiesy  and  Forfeitnrei.  —  The  debates  in  the 
federal  convention  upon  the  Constitution  show  that  the  term  ''  ex  post  fado 
laws  "  was  understood  in  a  restricted  sense  relating  to  criminal  cases  only. 

Carpenters.  Pennsylvania,  (1864)  17  How. 
(U.  S.)  463. 


This  clause  relates  to  criminal  cases  <mly. 
£vans  v.  Robinson,  (1813)  Bnin.  Col.  Cas. 
(U.  S.)   400,  8  Fed.  Gas.  No.  4,671. 


This  Clause  Applies  to  Cases  for  the  Seoovery  of  Penalties  and  Vorliritnrie,  and  not  merely 

to  criminal  laws  and  cases. 

U.  S.  V,  Hughes,   (1875)    8  Ben.   (U.  S.)       applies  only  to  criminal  and  penal  statates. 
20,  26  Fed.  Cas.  No.  15,416.  De  Pass  v.  Bidwell,    (1903)    124  Fed.  Rep. 

623 

The  provision  against  ex  post  facto  laws 

m.  Whether  Law  Wholly  Void. —  A  law  may  be  ex  past  facto  in  some 
respects  and  not  so  in  others  —  may  be  ex  post  facto  as  to  one  and  perfectly 
justifiable  as  to  another.  In  the  former  case,  the  courts  do  not  declare  the 
law  void,  but  that  it  cannot  operate  against  that  party. 

U.  S.  V,  Hall,  (1809)  2  Wash.  (U.  S.)  366,  26  Fed.  Cas.  No.  154^5. 

IT.  Ceavge  IV  JunioiAL  Disteict.  —  A  statute  which  includes  the  place  of 
the  commission  of  the  alleged  offense  within  a  particular  judicial  district,  and 
subjects  the  accused  to  trial  in  that  district  rather  than  in  the  court  of  some 
other  judicial  district  established  by  the  government  against  whose  laws  the 
offense  was  committed,  is  not  an  ex  post  facto  law. 

Cook  V.  U.  S.,  (1801)   138  U.  S.  183.  classed  with  ex  poet  facto  laws,  nor  do  th^ 

T  .,»<i  ,»i.{«.i.  **«i«  ^.^t.».«,v.  .»;!  ^i...*^  *u^      <^na®  within  the  scope  of  any  definition  of 

A..Ait7^  rJ?i^?«?i  lu^'Tfif  *  f  ^ff^^i^^      ^^  post  facto  laws.      Colliers  Qise- Juris- 
judicial  tnhnnal,  although  the  new  establish-      ^.^^V^^  ^J  y^^^^j       ^  ^^^  Courts,  (1863) 

ment  be  invested  with   cognizance  of  crime      g  q      ...    -G  n    120 

before  such  reorganization,  have  never  been  **'     *'^y*'^®  •    ^  • 

V.  Chahoe  ih  Nttmbee  of  Teial  Jueoes.  —  The  provision  in  die  Constitu- 
tion of  Utah  providing  for  the  trial  in  courts  of  general  jurisdiction  of  criminal 
cases,  not  capital,  by  a  jury  composed  of  eight  persons,  is  ex  post  facto  in  its 
application  to  felonies  committed  before  the  territory  became  a  state,  because, 
in  respect  of  such  crimes,  the  Constitution  of  the  United  States  gave  the 

accused,  at  the  time  of  the  commission  of  his  offense,  the  right  to  be  tried  by  a 
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jury  of  twelve  persons,  and  made  it  impossible  to  deprive  him  of  his  liberty 
except  by  the  unanimous  verdict  of  such  a  jury. 

Thompson  t?.  Utah,  (1898)  170  U.  S.  355,  by  juxy  for  crimes  and  to  criminal  prosecu- 
wherein  the  court  said:  "The  provisions  of  tions  apply  to  the  territories  of  the  United 
the  National  Constitution  relating  to  trial      fc^tates.'^ 

YI  Bemoyivo  Disabilities  of  Witvessss.  —  Statutes  which  simply  enlarge 
the  class  of  persons  who  may  be  competent  to  testify  in  criminal  cases  are  not 
ex  post  facto  in  their  application  to  prosecutions  for  crimes  committed  prior  to 
their  passage ;  for  they  do  not  attach  criminality  to  any  act  previously  done,  and 
which  was  innocent  when  done,  nor  aggravate  any  crime  theretofore  committed, 
nor  provide  a  greater  punishment  therefor  than  was  prescribed  at  the  time  of 
its  commission ;  nor  do  they  alter  the  degree,  or  lessen  the  amount  or  measure, 
of  the  proof  which  was  made  necessary  to  conviction  when  the  crime  was 
committed. 

Hopt  17.  Utah,   (1884)   110  U.  S.  689. 

VU  BEaniEive  Peobitotiov  of  Books  aed  Papees  ih  Pehai  Aotiohs.  — 

An  Act  of  Congress  providing  that  in  all  suits  and  proceedings  other  than 
criminal  arising  under  any  of  the  revenue  laws  of  the  United  States,  the 
production  of  any  business  book,  invoice,  or  paper  belonging  to  the  defendant 
or  claimant  may  be  required,  which  will  tend  to  prove  any  allegation  made  by 
the  United  States,  is  an  ex  post  facto  law  as  applied  to  a  suit  begun  before 
the  passage  of  the  statute,  as  it  is  a  law  which  requires  less  testimony  and 
different  testimony  to  authorize  a  recovery  than  was  required  when  the  offense 
was  conynitted  for  which  the  suit  was  brought 

U.  S.  V,  Hughes,  (1875)  8  Ben.  (U.  S.)  20,  26  Fed.  Gas.  No.  15,416. 

Vm.  COHTIHUIHO  Offehses.  —  An  Act  of  Congress  providing,  "  And  be  it 
further  enacted,  that  in  addition  to  the  other  lawful  penalties  of  the  crime  of 
desertion  from  the  military  or  naval  service,  all  persons  who  have  deserted  the 
military  or  naval  service  of  the  United  States,  who  shall  not  return  to  said 
service,  or  report  themselves  to  a  provost-marshal  within  sixty  days  after  the 
proclamation  hereafter  mentioned,  shall  be  deemed  and  taken  to  have  voluntarily 
relinquished  and  forfeited  their  rights  of  citizenship  and  their  rights  to  become 
citizens ;  and  such  deserters  shall  be  forever  incapable  of  holding  any  office  of 
trust  or  profit  under  the  United  States,  or  of  exercising  any  right  of  citizens 
thereof ;  and  all  persons  who  shall  hereafter  desert  the  military  or  naval  service, 
and  all  persons  who,  being  duly  enrolled,  shall  depart  the  jurisdiction  of  the 
district  in  which  he  is  enrolled,  or  go  beyond  the  limits  of  the  United  States, 
with  intent  to  avoid  any  draft  into  the  military  or  naval  service,  duly  ordered, 
shall  be  liable  to  the  penalties  of  this  section,"  was  held  not  to  be  an  ex  post  facto 
law.  Its  operation  is  entirely  prospective ;  but  if  a  drafted  man  owes  service, 
every  new  refusal  to  render  the  service  may  be  regarded  as  a  violation  of  public 
duty,  a  public  offense  for  which  Congress  may  impose  a  penalty. 

Huber.r.  Reily,  (1866)  53  Pa.  St.  116. 
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DL  FOSFSITUBB  OF  BSALTT  FOB  CABBTIVO  OH  ILLEGAL  BUSIBBBS.  —  An  Act 

of  Congress  declaring  a  forfeiture  of  real  property  employed  in  carrying  on 
business  in  violation  of  the  revenue  law  is  not  a  violation  of  the  clause  pro- 
hibiting the  passing  of  a  bill  of  attainder. 

U.  8.  V.  A  Distillery,  (1870)  2  Abb.  (U. 
8.)  192,  25  Fed.  Cas.  No.  14,965,  wherein  the 
court  said  that  this  clause  and  sec.  3,  art.  3, 
prohibiting  forfeiting  real  estate,  even  for 
punishment  of  treason,  except  for  life,  "  have 
respect  to  high  crimes,  and  punishment  of 
them,  restraining  rigor,  and  guarding  against 
arbitrarily  enacting  guilt.  The  case  before 
the  court  is  a  civil  suit  in  rem,  against  the 
thing,  to  ratify  the  seizure  of  it,  and  the  pro- 
vision of  the  Act  of  Congress  under  whicn  it 


is  alleged  to  be  forfeited,  and  therefore 
seized,  is  a  regulation  of  civil  policy  framed 
to  secure  to  the  United  States  fair  payment 
of  taxes  imposed  for  the  support  of  the  gov- 
ernment, a  regulation  of  civil  policy  to  ac- 
complish a  purpose  vital  to  government;  for 
without  revenue  the  government  cannot  exist ; 
and  what  measures  may  be  requisite  to  en- 
force the  collection  of  a  tax,  it  is  for  Con- 
gress, in  the  exercise  of  its  legislative  power, 
to  determine." 


X.  Bavishhsht  of  CITIZSH8. — A  legislative  Act  which  undertakes  to  inflict 
the  punishment  of  banishment  or  exile  from  the  United  States  on  a  citizen 
thereof,  and  thereby  deprive  him  of  the  right  to  live  in  the  country,  for  any 
cause  or  no  cause,  or  because  of  his  race  or  color,  is  a  bill  of  attainder,  within 
the  clause  of  the  Constitution  of  the  United  States  prohibiting  the  passage  of 
such  bills,  and  is  therefore  void. 

In  re  Yung  8ing  Hee,  (1S88)  36  Fed.  Rep.  437. 

ZI.  Chihsse  Ezolitsioh  Acts.  —  An  Act  of  Congress  forbidding  Chinese 
laborers  from  coming  into  this  country  is  not  an  ex  post  facto  law  as  to  a 
Chinese  person  who  had  resided  in  the  United  States  and  seeks  to  return. 
There  is  nothing  in  the  nature  of  an  offense  in  a  Chinaman's  departing  from 
the  country,  and  his  departure  is  not  made' an  offense,  and  there  is  nothing  in 
the  nature  of  punishment  or  of  a  penalty  imposed  for  the  act  of  having  de- 
parted from  this  country,  in  providing,  in  the  interest  of  the  people  of  the 
United  States,  under  a  change  of  public  policy,  that  he  shall  not  return. 

In  re  Chae  Chan  Ping,  (1888)  36  Fed.  Rep. 
436,  affirmed  Chinese  Exclusion  Case,  (1889) 
130  U.  8.  581. 

The  amendatory  Chinese  Exclusion  Act  6f 
Not.  3,  1893,  extending  the  provisions  of  the 
previous  Act  relating  to  the  certificate  of 
residence  for  the  period  of  six  months,  con- 
tained a  proviso  withholding  the  privilege  of 
the  extended  period  from  Chinese  persons  who 
have  heen  convicted  of  a  felony,  as  follows: 
"  Provided,  that  no  Chinese  person  hereto- 
fore convicted  in  any  court  of  the  states  or 
territories,  or  of  the  United  States,  of  a  felony 
shall  be  permitted  to  register  under  the  pro- 
visions of  this  Act,  but  all  such  persons  who 
are  now  subject  to  deportation  for  failure 
or  refusal  to  comply  with  the  Act  to  which 


this  is  an  amendment  shall  be  deported  from 
the  United  States  as  in  said  Act  and  in  this 
Act  provided,  upon  any  appropriate  proeeed- 
ings  now  pending  or  which  may  hereafter  be 
instituted.  Upon  proceedings  for  the  de- 
portation of  a  Chinese  person  under  the  pro- 
visions of  the  Act  of  1892,  the  objection  that 
the  amendatory  Act  was  ex  post  facto^  in  that 
it  added  an  additional  punishment  for  the 
crime  of  which  the  defendant  was  convicted 
in  1879,  was  without  merit.  He  was  not  be- 
ing deported  because  of  his  conviction  of  a 
felony,  but  because  he  refused  to  comply  with 
the  Act  of  May  5,  1892,  and  obtain  a  certifi- 
cate of  residence,  when  he  had  the  oppor- 
tunity to  obtain  it,  in  accordance  with  the 
provisions  of  that  Act.  U.  S.  r.  Chev 
Cheong,   (1894)   61  Fed.  Rep.  201. 


Xn.   MAXIHG    COHVETAHOE    IK    FBATTD    of    CBEDITOBS    a    MiSDEMSAirOB.  — 

A  clause  in  the  bankrupt  Act  of  1867  providing  ''  that  from  and  after  the 

passage  of  this  Act  if  any  debtor  or  bankrupt    *    *    *    shall,  with  intent  to 

defraud  his  creditors,  within  three  months  next  before  the  commencement  of 

proceedings  in  bankruptcy,  pawn,  pledge,  or  dispose  of,  otherwise  than  by 
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hona  fide  transactions  in  the  ordinary  way  of  his  trade,  any  of  his  goods  and 
chattels  which  have  been  obtained  on  credit  and  remain  unpaid  for,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof  in  any  court 
in  the  United  States,  shall  be  punished  by  imprisonment,  with  or  without  hard 
labor,  for  a  term  not  exceeding  three  yeai^,"  was  held  not  to  be  an  ex  post  facto 
law. 


U.  a  V,  Posey,  (1872)  6  Nat.  Bankr.  Reg. 
284,  27  Fed.  Ca«.  Xo.  16,098,  wherein  the 
court  Baid  that  the  act  which  this  provlBion 
purports  to  punish  is  an  offense,  when  it  is 
an  offense  at  all,  the  moment  it  is  committed. 
It  is  made  necessary  to  resort  to  the  subse- 
quent act  of  the  perpetrator  to  ascertain  the 
criminal  character  of  such  former  act;  but 
when  this  is  ascertained  it  relates  back  to 


the  committing  of  it.  Such  subsequent  act 
does  not  invest  such  former  act  with  any  ele- 
ment it  did  not  possess  when  it  was  com- 
mitted, but  simply  ascertains  what  its  ele- 
ments were  from  the  beginning.  An  em  post 
facto  law  is,  in  common  acceptance,  a  law 
enacted  after  the  fact,  but  in  this  case  the 
law  was  in  existence  at  the  time  the  act  com- 
plained of  was  committed. 


XTTT.  DiiFSAVOKiSEHBirT  FOB  KADrTAnTiire  BxeAMOVS  Bslatxovs. — The  Act 

of  Congress  of  March  22,  1882,  provides  '^that  no  polygamist,  bigamist,  or 
any  person  (Cohabiting  with  more  than  one  woman,  and  no  woman  cohabiting 
with  any  of  the  persons  described  as  aforesaid  in  this  section,"  etc.,  that  is, 
with  any  polygamist,  bigamist,  or  person  cohabiting  with  more  than  one  woman, 
shall  be  entitled  to  vote  at  any  election  held  in  the  territory.  In  the  sense  of 
the  statute  any  man  is  a  polygamist  or  bigamist  who,  having  previously  married 
one  wife,  still  living,  and  having  another  at  the  time  when  he  presents  himself 
to  claim  registration  as  a  voter,  still  maintains  that  relation  to  a  plurality  of 
wives,  although  from  the  date  of  the  passage  of  the  Act  imtil  the  day  he  offers 
to  register  and  to  vote,  he  may  not  in  fact  have  cohabited  with  more  than  one 
woman.  Without  regard  to  the  question  whether  at  the  time  he  entered  into 
such  relation  it  was  a  prohibited  and  punishable  offense,  or  whether  by  reason 
of  lapse  of  time  since  its  commission  a  prosecution  for  it  may  not  be  barred, 
if  he  still  maintains  the  relation,  he  is  a  bigamist  or  polygamist,  because  that 
is  the  status  which  the  fixed  habit  and  practice  of  his  living  has  established.  As 
so  construed,  the  statute  is  not  open  to  the  objection  that  it  is  an  ex  poH  facto 
law. 

Murphy  v.  Rams^,  (1886)  114  U.  8.  42. 

HT.  BZTEADlTloir  Tbsatt. —  An  extradition  treaty  for  the  surrender  to  a 
foreign  country  of  a  fugitive  from  justice  is  not  an  ex  post  facto  law  as  to  a 
crime  alleged  to  have  been  committed  before  the  making  of  the  treaty. 


/n  re  De  Giacomo,  (1874)  12  Blatchf.  (U. 
8.)  391,  7  Fed.  Cas.  No.  3J47,  wherein  the 
court  said :  "  It  is  contended  in  the  present 
case  that  the  eifect  of  extradition  for  a  crime 
committed  before  the  making  of  the  treaty 
is  to  punish  the  party,  by  depriving  him  of 
his  liwrty,  and  sending  him  out  of  the  United 
States,  and  delivering  him  up  to  a  foreign 
authority,  and  to  punish  him  for  remaining 
and  being  found  in  the  United  States,  when 
he  could  not  have  been  thus  punished  at  the 
time  the  treaty  was  made.  But  the  fact  of 
extradition  cannot  properly  be  regarded  as 
'punishment/  within  the  sense  of  that  word 


as  used  when  considering  the  subject  of  €» 
post  facto  laws.  There  is  no  offense  against 
the  United  States,  and  no  trial  for  any  such 
offense,  and  no  punishment  for  any  such 
offense.  It  is  true  that  extradition  relates 
only  to  criminal  offenses,  but  it  relates  only 
to  criminal  offenses  committed  abroad;  and 
no  treaty  for  extradition,  nor  any  statute 
passed  in  relation  to  extradition,  purports 
to  punish  the  fugitive  for  the  offense.  Both 
treaties  and  statutes  assume  that  he  is  to  be 
tried  upon  the  charge,  if  not  already  con- 
victed. With  the  question  of  punishment,  or 
its  kind  or  degree,  they  have  no  conooriL*' 
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XV.  Chime  Coxkitted  bt  Axxrioav  Citizxv  zv  Fosuev   Covvtbt.  — 

This  right  and  the  rights  and  privileges  generally  that  are  guaranteed  by  the 
Constitution  to  persons  charged  with  the  commission  of  crimes  against  the 
United  States  have  no  relation  to  crimes  committed  without  the  jurisdiction 
of  the  United  States  against  the  laws  of  a  foreign  country.  And  this 'is  so 
where  the  person  charged  is  a  citizen  of  the  United  States  and  his  extradition 
is  asked  for  by  the  country  whose  laws  he  is  charged  with  having  violated 

Neely  v.  Henkel,  (1901)  180  U.  S.  123. 

ZVI.  Validatihg  Abbest  of  CITIZEV8  BT  XlLlTABT.  —  The  provision  of 
the  Act  of  Congress  of  March  2,  1867,  validating  the  arrest  of  citizens  by  the 
military  under  Acts,  proclamations,  and  orders  of  the  President  of  the  United 
States,  or  by  his  authority  or  approval,  was  held  to  be  void  as  an  ex  post  facto 
law,  as  its  effect  was  to  hold  men  in  cobfinement  for  offenses  not  punishable 
at  the  time  they  were  committed,  and  to  detain  such  persons  in  servitude  by  a 
court  which  had  no  jurisdiction  to  try  them. 

In  re  Murphy,  (1867)  Woolw.  (U.  S.)   141,  17  Fed.  Gas.  No.  0,947. 


XVn.  Pevalties  fob  Besebtioh. 

An  Act  of  Congress  providing  that  "  all 
persona  who  have  deserted  the  military  or 
naval  service  of  the  United  States,  who  shall 
not  return  to  said  service,  or  report  them- 
selves to  a  provost  marshal,  within  sixty  days 
after  the  proclamation  hereinafter  mentioned, 
shall  be  deemed  and  taken  to  have  voluntarily 
relinquished  and  forfeited  their  rights  of  citi- 
zenship, and  their  rights  to  become  citizens, 
and  such  deserters  shall  be  forever  incapable 
of  holding  any  office  of  trust  or  profit  under 
the  United  States,  or  exercising  any  rights  of 
citizens  thereof,"  is  not  an  ex  post  facto  law. 


as  the  forfeiture  is  self-imposed,  not  on  ac- 
count of  the  past  act  of  deserticm,  but  on 
account  of  the  renewed  and  continual  breach 
of  duty  in  refusing  to  return  to  the  service, 
nor  is  it  a  bill  of  attainder,  for  the  reason 
that  it  contemplates  a  trial  by  a  court-mar- 
tial to  enforce  this  penalty  together  with  the 
other  penalties  for  desertion.  Gotcheus  r. 
Matheson,  (1870)  58  Barb,  (N.  Y.)  153,  re- 
versed (1875)  61  N.  Y.  425,  on  the  ground 
that  the  provision,  assuming  it  to  be  valid, 
could  only  apply  to  deserters  duly  convicted 
as  such  by  a  court  of  competent  jurisdiction. 


XVilL  Test  Oath  fob  Attobkets.  —The  Act  of  Congress  of  Jan.  24, 1865, 

prescribing  an  oath  to  be  taken  before  any  person  could  be  admitted  as  an 

attorney  and  counselor  at  the  bar  of  any  of  the  courts  of  the  United  States, 

that  the  deponent  has  never  voluntarily  borne  arms  against  the  United  States 

since  he  has  been  a  citizen  thereof;  that  he  has  not  voluntarily  given  aid, 

countenance,  counsel,  or  encouragement  to  persons  engaged  in  armed  hostility 

thereto;   thrft  he  has  never  sought,   accepted,  or  attempted  to  exercise  the 

functions  of  any  office  whatsoever,  under  any  authority,  or  pretended  authority, 

in  hostility  to  the  United  States ;  that  he  has  not  yielded  a  voluntary  support 

to  any  pretended  government,  authority,  power,  or  constitution,  within  the 

United  States,  hostile  or  inimical  thereto ;  and  that  he  will  support  and  defend 

the  Constitution  of  the  United  States  against  all  enemies,  foreign  or  domestic, 

and  will  bear  true  faith  and  allegiance  to  the  same,  had  for  its  object  the 

exclusion  from  the  profession  of  the  law,  or  at  least  from  its  practice  in  the 

courts  of  the  United  States,  parties  who  had  ofiFended  in  any  of  the  particnlars 

embraced  in  the  prescribed  oath.     All  enactments  of  this  kind  partake  of  the 

nature  of  bills  of  pains  and  penalties,  and  are  subject  to  the  constitutional 
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inhibition  against  the  passage  of  bills  of  attainder,  under  which  general  designa- 
tion they  are  included.  The  statute  was  also  void  as  it  imposed  a  punishment 
for  some  of  the  acts  specified  which  were  not  punishable  at  the  time  they  were 
committed,  and  for  other  of  the  acts  it  added  a  new  punishment  to  that  before 
prescribed. 

Such  a  statute  was  ex  post  facto  in  pun- 
ishing an  attorney  by  forfeiture  of  his  prop- 
erty in  his  profession  for  acts  not  so  punish- 
able when  committed,  as  an  attorney  has  a 
right  to  practice  his  profession,  and  such 
profession  is  his  property  within  the  pro- 
tection of  the  Constitution.  In  re  Baxter, 
(1866)  2  Fed.  Gas.  No.  1,118. 


Ex  p.  Garland,  (1866)  4  Wall.  (U.  S.) 
377.  See  also  In  re  Shorter,  (1865)  22  Fed. 
Gas.  No.  12,811. 

As  possesnng  the  characteristic  attributes 
of  a  bill  of  attainder,  except  the  death  pen- 
alty, such  an  act  was  objectionable,  as  ap- 
plied to  one  who,  before  the  civil  war,  had 
been  admitted  to  practice  in  the  federal 
courts.  Ex  p.  Law,  (1866)  35  6a.  285,  15 
Fed.  Gas.  No.  8,126. 


ynr  CovTuriruie  CBiMiir al  Cods  Bztevbed  to  Tssbitobt  bt  Obgahio  Act. 

—  A  territorial  statute  continuing  in  force  the  criminal  code  of  a  state,  which  by 
the  organic  Act  was  extended  to  that  territory  until  the  adjournment  of  the 
first  session  of  the  legislature,  is  valid,  and  not  ex  post  faciOj  as  to  ofiFenses 
already  committed  but  not  prosecuted  and  punished. 

E»  p.  Larkin,  (1891)  1  Okla.  53. 
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''Ho  capitation,  or  other  direct,  tax  shall  be  laid,  unleiw  in  proportion  to  tbe 
cenini  or  enumeration  hereinbefore  directed  to  be  taken." 

Hot  ft  lii]iiiutio&  of  Power.  —  A  provision  that  the  direct  tax  must  be  laid  in 
proportion  to  the  census  is  not  strictly  a  limitation  of  power,  but  a  rule  pre- 
scribing the  mode  in  which  it  shall  be  exercised. 

Veazie  Bank  v,  Fezino,  (1869)  8  Wall.  (U.  S.)  541.     See  clause  3  of  sec.  2,  art.  1. 

no  OonsQi  Boforrod  to  is  in  that  clause  of  section  2,  Article  I.,  which  makes 
numbers  the  standard  by  which  both  representatives  and  direct  taxes  shall  be 
apportioned  among  the  states. 

Loughborough  v.  Blake,  (1820)  6  Wheat.  (U.  8.)  321. 
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**  Ho  tax  or  dnty  shall  be  laid  on  articles  exported  from  any  state.^ 

I.  Prohibition  on  Congress,  703. 
XL  Goods  Exported  to  a  Foreign  Country,  703. 

III.  Tax  on  Foreign  Vessels,  703. 

IV.  General  Tax  on  Property,  704. 

V.  Stamp  Tax  to  Identify  Goods  Intended  for  Export,  704. 
VI.  Stamp  Tax  on  Bills  of  Lading,  704. 
VII.  Stamp  Tax  on  Manifest  of  Cargo,  704. 
VIII.  States  in  Insurrection,  704. 
IX.  State  Tax  on  Capital  of  Resident  Used  in  Exporting  Cotton, 
705. 

L  PsOHlBlTlOir  OH  CoirenEBB. —  The  prohibition  is  upon  Congress,  and  is  by 
the  fair  import  of  the  words,  and  the  connection  in  which  they  stand,  subsidiary 
to  the  purpose  to  restrain  Congress  from  fostering  or  oppressing  one  port  or 
the  commerce  of  one  state,  to  the  end  of  destroying  equality  and  uniformity, 
as  to  levies  of  contributions  from  foreign  commerce.  It  does  not  apply  to  the 
case  of  a  tax  levied  by  a  state  upon  property  brought  from  other  states  into 
the  state  for  sale. 

State  17.  Charleston,  (1857)  10  Rich.  L.  (S.  Car.)  245. 


n  OooBS  EXPOBTSB  TO  A  FoBEieH  CoiTHTBT. —  The  word  ^^  export,"  as  used 
in  this  clause,  applies  only  to  goods  exported  to  a  foreign  country. 


Dooley  v.  U.  S.,   (1901)   183  U.  S.  154. 

Goods  imported  into  Porto  Rico  from 
United  States.  —  An  Act  of  Congress  fixing 
the  duties  to  be  paid  upon  merchandise  im- 
ported into  Porto  Rico  from  the  port  of  New 
York  was  held  constitutional  when  the 
duties  were  to  be  held  as  a  separate  fund  for 
the  government  and  benefit  of  Porto  Rico. 
"  There  can  be  no  doubt  whatever  that,  if  the 


legislative  assembly  of  Porto  Rico  should, 
with  the  consent  of  Congress,  lay  a  tax  upon 
goods  arriving  from  ports  of  the  United 
States,  such  tax,  if  legally  imposed,  would 
be  a  duty  upon  imports  to  Porto  Rico,  and 
not  upon  exports  from  the  United  States; 
and  we  think  the  same  result  must  follow  if 
the  duty  be  laid  by  Congress  in  the  interest 
and  for  the  benefit  of  Porto  Rico."  Dool^ 
r.  U.  S.,  (1901)  183  U.  S.  164. 


in.  Tax  oh  Fobeigh  Vessels.  —  This  provision  does  not  apply  to  the  impo- 
sition of  taxes  on  foreign  vessels.  It  is  within  the  discretion  of  Congress  to 
totally  inhibit  the  import  or  export  trade  in  foreign  vessels  to  or  from  our  ports, 
or  to  grant  them  the  privilege  of  bringing  in  or  carrying  out  cargoes  on  such 
conditions  and  under  such  restrictions  as  may  be  regarded  most  beneficial  to 
the  United  States. 


Aguirre  f?.  Maxwell,  (1853)  3  Blatchf.  (U. 
8.)  140,  1  Fed.  Cas.  No.  101,  wherein  the 
court  said  that  as  the  power  exists,  to  impose 
the  duty  on  vessels,  the  method  of  determin- 
ing the  amount,  whether  to  be  measured  by 


the  rate  of  taxation  the  cargo  would  be  sub- 
jected to,  or  by  the  value  of  the  ship  or  cargo, 
in  gross  or  on  a  ratio,  estimated,  as  with  do- 
mestic vessels,  by  the  capacity  of  the  vessel 
alone,  is* at  the  discretion  of  Congress. 
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IT.  OXHXBAL  Tax  OV  Pbopbbtt.  —  The  prohibition  in  this  dause,  as  well  as 
that  in  paragraph  2  of  section  10  of  this  article,  has  reference  to  the  imposition 
of  duties  on  goods  by  reason  or  because  of  their  exportation  or  intended  exporta- 
tion, or  whilst  they  are  being  exported,  as  that  would  be  laying  a  tax  or  duty 
on  exports  or  on  articles  exported  within  the  moaning  of  the  Constitution. 
But  a  general  tax  laid  on  all  property  alike  and  not  levied  on  goods  in  course 
of  exportation,  nor  because  of  their  intended  exportation,  is  not  within  the 
prohibition. 


Turpin  v.  Burgess,   (1886)    117  U.  S.  607. 

Goods  manufactured  under  contract  for  ex- 
port and  in  fact  exported  were  held  liable 
to  a  tax  imposed  by  an  Act  of  Congress. 
ComeU  V,  Coyne,  (1904)  102  U.  S.  419,  in 
which  case  the  court  said  that  the  true  con- 
struction of  the  constitutional  provision  is 
that  no  burden  by  way  of  tax  or  duty  can 


be  cast  upon  the  exportation  of  articles,  and 
not  that  articles  exported  are  relieved  from 
the  prior  ordinary  burdens  of  taxation  which 
rest  upon  all  property  similarly  situated. 
But  see,  U.  S.  v.  Allen,  (1889)  39  Fed.  Rep. 
100,  wherein  the  court  said  that  when  prop- 
erty was  intended  for  exportation  and  actu- 
ally exported  no  tax  could  be  laid  upon  it  by 
the  government  of  the  United  States. 


V.  Stamp  Tax  to  Idshtut  Ooodb  Ivtshdeb-fos  Ezpobt.  —  An  Act  of  Con- 
gress requiring  stamps  to  be  placed  on  packages  of  manufactured  tobacco 
intended  for  export^  and  making  a  charge  for  the  stamps,  is  not  a  duty  on 
exports  within  the  meaning  of  this  clause.  Such  a  stamp  is  intended  for  no 
other  purpose  than  to  separate  and  identify  the  tobacco  which  the  manufacturer 
desires  to  export,  and  thereby,  instead  of  taxing  it,  to  relieve  it  from  the  taxation 
to  which  other  tobacco  is  subjected. 

Pace  V.  Burgess,  (1876)  02  U.  S.  374.  See  also  Turpin  v.  Burgess,  (1886)  117  U.  S.  504; 
Burwell  v.  Burgess,  (1870)   32  Gratt.  (Va.)   472. 

YI  Staxf  Tax  ov  Bills  of  Ladzvo. — A  stamp  tax  imposed  on  bills  of  lading 
for  any  goods,  merchandise,  or  effects,  to  be  exported  from  any  port  or  place 
in  the  United  States  to  any  foreign  port  or  place,  is  in  substance  and  effect 
equivalent  to  a  tax  on  the  articles  included  in  that  bill  of  lading,  and  therefore 
a  tax  or  duty  on  exports. 


Fairbank  r.  U.  S.,  (1901)  181  U.  S.  283, 
in  which  case  the  court  said:  "The  require- 
ment of  the  Constitution  is  that  exports 
should  be  free  from  any  governmental  bur- 
den. The  language  is  'no  tax  or  duty.' 
Whether  such  provision  is  or  is  not  wise  is  a 
question  of  policy  with  which  the  courts  have 
nothing  to  do.  We  know  historically  that  it 
was  one  of  the  compromises  which  entered 
into  and  made  possible  the  adoption  of  the 
Constitution.  It  is  a  restriction  on  the 
power   of    Congress;    and   as    in   accordance 


with  the  rules  heretofore  noticed  the  grants 
of  powers  should  be  so  construed  as  to  give 
full  efficacy  to  those  powers  and  enable  Con- 
gress to  use  such  means  as  it  deems  neces- 
sary to  carry  them  into  effect,  so  in  like  man- 
ner a  restriction  should  be  enforced  in  ac- 
cordance with  its  letter  and  spirit,  and  no 
legislation  can  be  tolerated  which,  although 
it  may  not  conflict  with  the  letter,  destroys 
the  spirit  and  purpose  of  the  restriction  im- 
poaed.'' 


M 


VH  Staxp  Tax  oh  Havhebt  of  Caboo.  —  A  stamp  tax  on  a  manifest  of 
cargo,  graduated  according  to  the  capacity  of  the  ship  to  increase  the  quantity 
of  the  articles  exported,  is  in  its  essential  character  a  tax  on  exports  in  the 
same  sense  in  which  a  stamp  tax  on  a  bill  of  lading  is  a  tax  on  exports. 

New  York,  etc.,  Mail  Steamship  Co.  v,  U.  S.,  (1903)   125  Fed.  Rep.  320. 

Vin.  States  ih  Iksubbsctioit.  —  These  provisions  do  not  extend  to  a  statute 
passed  in  the  midst  of  rebellion  to  prohibit  and  regulate  "  commercial  inter- 
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course  "  with  insurrectionary  districts-  It  is  the  power  and  duty  of  Congress 
to  prohibit  or  regulate  commercial  intercourse  with  states  or  districts  in  actual 
insurrection* 

Folsom's  Case,  (1868)  4  Ct.  CI.  366. 

DC.  Statx  Tax  ov  Capital  of  Bsiidskt  TTssd  nr  Expobtihg  Cottov. 

A  tax  upon  the  personal  estate  of  an  in-  paying  for  the  cotton  in  different  states  and 

dividual,  which  is  continuously  employed  in  actually  exporting  it,  and  for  the  expense  of 

the  business   of  exporting  cotton   from  the  shipping  the  same  as  such  exports,  is  valid. 

United  States  to  foreign  countries  through  People  v.  Tax  Com'rs,    (1877)    10  Hun    (N. 

the  customs  department  of  the  United  States,  Y.)  255,  affirmed  (1878)   73  N.  Y.  607. 
which  employment  consists  in  purchasing  and 
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"  No  preference  shall  be  given  by  any  regulation  of  oommeroe  or  revenue  to  the 
ports  of  one  state  over  those  of  another:  nor  shall  vessels  bound  to,  or  from, 
one  state,  be  obliged  to  enter,  clear,  or  pay  duties  in  another." 

Af  a  BMtriction  on  the  Poweri  of  Congress  and  the  SUtes. — This  provision  operates  only 

as  a  limitation  of  the  powers  of  Congress,  and  in  no  respect  affects  the  states  in 

the  regulation  of  their  domestic  affairs. 

of  producing  entire  commercial  equality 
within  the  United  States,  and  also  a  pro- 
hibition upon  the  states  to  destroy  such 
equality  by  any  legislation  prescribing  a  con- 
dition by  which  vessels  bound  for  one  state 
shall  enter  the  ports  of  another  state.  Nor- 
ris  i;.  Boston,  (1849)  7  How.  (U.  S.)  414. 

This  clause  is  not  a  limitation  upon  the 
power  of  Congress  alone  in  regulating  com- 
merce, for  the  purpose  of  producing  entire 
commercial  equality  between  the  states,  but 
also  a  prohibition  upon  each  state  to  destroy 
such  eauality.  Whenever  the  idea  has  been  ex- 
pressed  that  this  clause  is  not  a  prohibition 
upon  the  states,  it  has  been  in  connection 
with  the  idea  of  internal  commerce  or  do- 
mestic affairs.  Williams  v.  The  Lizzie  Hen- 
derson,  (1880)  29  Fed.  Cas.  No.  17,726<k 


Munn  V,  Illinois,  (1876)  94  U.  S.  135, 
affirming  (1873)  69  111.  80.  See  also  John- 
son V.  Chicago,  etc.,  Elevator  Co.,  (1886)  119 
U.  S.  400. 

.  This  clause  is  a  restriction  only  upon  the 
federal  government,  and  the  validity  of  a 
state  statute  is  unaffected.  Morgan's  Steam- 
ship Co.  V.  Louisiana  Board  of  Health,  ( 1886) 
118  U.  S.  467. 

This  clause  contemplates  a  restriction  upon 
the  powers  of  Congress  and  not  a  restriction 
upon  the  legislation  of  the  states  in  the  regu- 
lation of  their  internal  police.  Baker  v. 
Wise,   (1861)    16  Gratt.   (Va.)   227. 

As  a  restriction  on  the  states.  —  This 
clause  is  a  limitation  upon  the  power  of  Con- 
gress to  regulate  commerce  for  the  purpose 


Incidental  Besnlt  of  Improvement  of  River.  —  An  obstruction  placed  by  authority  of 
Congress  at  the  head  of  one  channel  in  a  navigable  river  between  two  states,  for 
the  purpose  of  improving  another  channel  by  increasing  the  flow  of  water 
through  the  latter,  thus  increasing  its  depth  and  water  way,  as  also  the  scouring 
effects  of  the  current,  at  the  expense  of  the  other  channel,  is  not  a  preference 
to  the  ports  of  the  state  on  the  side  of  the  river  on  which  the  improved  channel 
flows,  forbidden  by  this  clause.  The  prohibition  of  such  a  preference  does  not 
extend  to  Acts  which  may  directly  benefit  the  ports  of  one  state  and  only 
incidentally  injuriously  affect  those  of  another,  such  as  the  improvement  of 
rivers  and  harbors,  the  erection  of  light-houses,  and  other  facilities  of  commeioe. 

South  Carolina  v,  Georgia,  (1876)  93  U.  S.  13. 

Diversion  of  Trade  by  Bridge  Ohstmction. — Declaring  a  bridge  to  be  a  lawful  structure, 
whereby,  as  claimed,  the  interruption  of  the  navigation  of  the  steamboats 
engaged  in  commerce  and  conveyance  of  passengers  upon  the  river,  and  the 
delay  and  expense  arising  therefrom,  virtually  o])orate  to  give  "  a  preference 
to  one  port  over  that  of  another,  and  that  the  obstruction  will  necessarily  have 
the  effect  to  stop  the  trade  and  business  at  the  one  port  or  divert  the  same  in 
some  other  dirootion  or  clinnnol  of  commerce,"  is  not  giving  a  preference  to  the 
ports  of  one  state  over  those  of  another  Avithin  the  true  meaning  of  this  clause. 
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Pennsylyania  v.  Wheeling,  etc.,  Bridge  Co., 
(1865)  18  How.  (U.  S.)  433,  wherein  the 
court  said:  "The  power  to  establish  their 
ports  of  entry  and  clearance  by  the  states 
was  given  up  and  left  to  Congress.  But  the 
rights  of  the  states  were  secured  by  the  ex- 
emption of  vessels  from  the  necessity  of  en- 
tering or  paying  duties  in  the  ports  of  any 
state  other  than  that  to  which  they  were 
bound,  or  to  obtain  a  clearance  from  any 
port  other  than  at  the  home  porty  or  that 
from  which  they  sailed;  and  also  by  the 
provision  that  no  preference  should  be  given, 
by  any  regulation  of  commerce  or  revenue, 
to  the  ports  of  one  state  over  those  of  an- 
other. So  far  as  the  regulation  of  revenue 
is  concerned,  the  prohibition  in  the  clause 
does  not  seem  to  nave  been  very  important, 
as  in  a  previous  section  (8)  it  was  declared 
that  'all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States ; ' 
and  as  to  a  preference  by  a  regulaticm  of 


commerce,  the  histoiy  of  the  provision,  as 
well  as  its  language,  looks  to  a  prohibition 
against  granting  privileges  or  immunities  to 
vessels  entering  or  clearing  from  the  ports  of 
one  state  over  those  of  another.  That  these 
privileges  and  immunities,  whatever  they  may 
be  in  the  judgment  of  Congress,  shall  be  com- 
mon and  equal  in  all  the  ports  of  the  several 
states.  Thus  much  is  undoubtedly  embraced 
in  the  prohibition;  and  it  may  certainly  also 
embrace  any  other  description  of  legislation 
looking  to  a  direct  privilege  or  preference  of 
the  ports  of  any  particular  state  over  those 
of  another.  Indeed,  the  clause,  in  terms, 
seems  to  import  a  prohibition  against  some 
positive  legislation  by  Congress  to  this  effect, 
and  not  against  any  incidental  advantages 
that  might  possibly  result  from  the  legisla- 
tion of  Congress  upon  other  subjects  con- 
nected with  commerce  and  confessedly  witiiiii 
its  power.' 


n 


IHscriBdnatioB  Between  Statee  Prohibited.  —  Congress  is  not  forbidden  to  give  a  pref- 
erence to  a  port  in  one  state  over  a  port  in  another.  Such  preference  is  given 
in  every  instance  where  it  makes  a  port  in  one  state  a  port  of  entry,  and  refuses 
to  make  another  port  in  another  state  a  port  of  entry.  No  greater  preference, 
in  one  sense,  can  be  more  directly  given  than  in  this  way ;  and  yet  the  power 
of  Congress  to  give  such  preference  has  never  been  questioned.  Nor  can  it  be 
without  asserting  that  the  moment  Congress  makes  a  port  in  one  state  a  port 
of  entry,  it  is  bound,  at  the  same  time,  to  make  all  other  ports  in  all  other 
states  ports  of  entry.  What  is  forbidden  is,  not  discrimination  between  in- 
dividual ports  within  the  same  or  different  states,  but  discrimination  between 
states. 


Pennsylvania  v.  Wheeling,  etc..  Bridge  Co., 
18  How.   (U.  S.)   434. 

It  is  not  the  individual  port  that  is  not  to 


be  preferred,  but  the  state  or  its  citizens 
through  its  ports.  Williams  v.  The  Li^ie 
Henderson,  (1880)  29  Fed.  Cas.  No.  17,726a. 


^  To  Enter,  dear,  or  Fay  Dntiof  in  Another."  —  The  clause  ^^  nor  shall  vessels  bound 
to,  or  from,  one  state,  be  obliged  to  enter,  clear,  or  pay  duties  in  another  "  was 
intended  to  prevent  vessels  bound  to  or  from  a  port  in  any  state  being  obliged 
to  enter,  clear,  or  pay  duties  in  any  state  other  than  that  to  or  from  which 
they  should  be  proceeding. 

owned  and  being  registered  at  them,  to  justify 
an  application  of  this  prohibition.  All  are 
protected  from  being  placed  in  any  less 
favorable  position  in  any  commercial  trans- 
action, on  account  of  the  ports  of  any  state 
through  which  their  business  is  done,  than 
those  whose  relations  are  with  a  port  of  a 
different  state.  Vessels  are  recognized  and 
known  as  belonging  to  certain  ports  accord- 
ing to  the  residence  of  the  principal  owner, 
and  any  preference  shown  them  or  any  un- 
equal burden  imposed  upon  them  on  account 
of  the  state  in  which  they  are  owner  is 
certainly  showing  a  preference  for  the  ports 
of  the  more  favored  state,  whether  ex- 
pressed in  so  many  words  or  not  —  the  eifeet 
is  the  same.  Williams  v.  The  Lizzie  Hender- 
son, (1880)  29  Fed.  Cas.  No.  17,726a. 
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U.  S.  17.  The  William,  (1808)  28  Fed.  Cas. 
No.  16,700,  wherein  the  court  said:  "One 
of  the  amendments  proposed  by  the  state  of 
North  Carolina  suggests  the  following  substi- 
tute for  the  clause  we  are  now  considering: 
'  Nor  shall  vessels,  bound  to  a  particular 
state,  be  obliged  to  enter  or  pay  duties  in  any 
other;  nor,  when  bound  from  any  one  of  the 
states,  be  obliged  to  clear  in  another.'  This 
reading  would  give  a  clearer  expression  of 
what  must  be  considered  the  true  meaning  of 
the  clause  as  it  now  stands." 

Burden  imposed  on  account  of  state  in 
which  vessel  owned.  —  It  is  not  necessary 
that  a  preference  be  confined  to  vessels  en- 
tering or  leaving  ports,  clearing  from  or  be- 
ing bound  to  them,   any  more   than   being 


PrtltrenM  of  Porti,  tte. 


CONSTITUTION. 


Art.  L,  Mc.  9. 


flutt  Piiotagt  Bagnlatiooi.  —  Pilotage  fees  are  not  duties  within  the  meaning  of 
the  Constitution.  A  state  does  not  give  a  preference  to  a  port  within  the  state 
by  requiring  the  masters^  owners,  or  consignees  of  vessels  sailing  to  or  from  that 
port  to  pay  charges  imposed  by  the  state  statute.  It  is  an  objection  to,  and  not 
a  ground  of  preference  of,  a  port  that  a  charge  of  this  kind  must  be  borne  by 
vessels  entering  it;  and,  accordingly,  the  interests  of  the  port  require,  and 
generally  produce,  such  alleviations  of  these  charges  as  its  growing  commerce 
from  time  to  time  renders  consistent  with  the  general  policy  of  the  pilot  laws. 


Cooley   r.   Board   of  Wardens,    (1851) 
How.  (U.  S.)  313. 


The  clause  does  not  deny  the  power  to 
Congress  to  permit  the  several  states  to  adopt 
pilotage  regulations.  Thompson  v,  Darden, 
(1905)   198  U.  S.  315. 

A  Florida  statute  provides  "that  vessels 
owned  wholly  in  this  state  shall  not  be  re- 
quired to  pay  any  pilotage  upon  entering  or 
leaving  any  port  in  this  state  unless  th^ 


12  avail  themselves  of  the  services  of  a  pUot" 
If  Congress  should  declare  that  all  vessels 
owned  within  a  certain  state  might  enter  and 
leave  any  port  without  the  payment  of  fees, 
pilotage  or  of  any  other  character,  while  others 
owned  elsewhere  should  be  compelled  to  such 
payment,  then  this  clause  could  be  justly 
interposed  as  prohibitory;  and  the  same  re- 
striction rests  upon  the  legislation  of  a  state 
relating  to  foreign  commerce.  Williams  o. 
The  Lizzie  Henderson,  (1880)  29  Fed.  Cat. 
No.  17,726a. 
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ARTICLE  L,  SECTION  9. 

''  Ho  money  shall  be  drawn  from  the  treasury,  bnt  in  oonsequenee  of  appropriations 
made  by  law;  and  a  reg^ar  statement  and  aeconnt  of  the  receipts  and 
expenditures  of  all  public  money  shall  be  published  from  time  to  time." 

An  Appropriation  is  per  86  nothing  more  than  the  legislative  authorization  pre- 
scribed by  the  Constitution  that  money  may  be  paid  out  at  the  treasury. 

Gampagna  v,  U.  S.,  (1891)  26  Ct.  Gl.  317. 

Bntire  Control  of  Koneya  in  CongroM.  —  The  absolute  control  of  the  moneys  of  the 
United  States  is  in  Congress,  and  Congress  is  responsible  for  its  exercise  of 
this  great  power  only  to  the  people,  and  it  is  entirely  within  the  power  of 
Congress  to  indicate  the  class  of  persons  who  shall  not  be  paid  out  of  the  general 
appropriations,  but  shall  come  to  Congress  for  relief. 

Hart's  Gase,  (1880)  16  C%.  Gl.  484,  holding  they  cannot  consider  such  claims,  although 

that  Gongress  has  a  constitutional  right  to  the  claimants  may  have  received  an  executive 

prohibit  the  officers  of  the  government  from  pardon;  affirmed   (1886)    118  U.  S.  62. 
paying  persons  who  encoura^d  rebellion,  and 

Vo  Oilloer,  However  High,  Hot  Even  tho  ProfldeBt,  is  empowered  to  pay  debts  of  the 
United  States  generally,  when  presented  to  them. 

Reeside  v.  Walker,  (1850)  11  How.  (U.  S.)  272. 

To  Pay  tho  Debto  of  tho  United  8UtM.  —  Having  power,  under  section  8  of  article  I., 
to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the  debts  of  the 
United  States,  it  follows  that  Congress  has  power  when  the  money  is  raised 
to  appropriate  it  to  the  same  object. 

U.  S.  V,  Realty  Co.,  (1896)   163  U.  S.  440. 

Bffoot  of  YerdieU  and  Judgmonti  Agaiut  United  SUtoi.  —  Without  an  appropriation  a 
claim  against  the  United  States  cannot  be  paid  by  the  treasury,  whether  the 
claim  is  by  a  verdict  or  judgment  or  without  either. 

Reeside  v.  Walker,  (1860)  11  How.  (U.  S.)  judgment  against  the  United  States  the  con- 

291.  stitutional  prohibition  referred  to  applies  to 

the  judgment  as   it  did   to  the  claim  upon 

This  provision  is  exclusively  a  direction  to  which  it  is  founded.  The  officers  of  the 
the  officers  of  the  treasury  who  are  intrusted  treasury  cannot  pay  the  judgment  unless 
with  the^  safe  keeping  and  payment  out  of  there  is  an  appropriation  therefor,  either  in 
the  public  money,  and  not  to  the  courts  of  the  general  form  for  the  payment  of  judg- 
law;  the  courts  and  their  officers  can  make  ments  of  this  court  or  specially  for  the  par- 
no  payment  from  the  treasury  under  any  eir-  ticular  case.  CoUins's  Case,  (1879)  16  Ct. 
cumstances.     When  the  court  of  claims  gives  CI.  36. 

Bflbet  of  ft  Pardon.  —  A  pardon  cannot  have  the  effect  to  authorize  the  payment, 
out  of  a  general  appropriation,  of  a  debt  which  a  law  of  Congress  has  said 
should  not  be  paid. 

Hart  V,  U.  S.,  (1886)  118  U.  S.  67,  affirm-  Proceeds     of     confiscated     property.  —  A 

ing  (1880)   16  Ct.  01.  484.     See  also  Claim  general  pardon  and  amnesty  granted  by  the 

of  Participant  in  Rebellion,    (1886)    18  Op.  President  will  not  entitle  one  receiving  their 

Atty.-Gen.  421.  benefits    to    the    proceeds    of    his    property 
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ApprofrifttioBi. 


CONSTITUTION. 


All.  I..  Mt.  1. 


SreviouBly  condemned  and  sold  under  a  con-      treasuiy  can  only  be  withdrawn  by  an  ap- 
seation  Act,  after  such  proceeds  have  been      prdpriation  by  law.     Knote  v.  U.  8.,  (1877) 
paid  into  the  treasury,  as  money  once  in  the      95  U.  S.  164. 

Paymtat  of  Bonds  Isiuad  nnder  a  Treaty.  —  As  this  clause  is  oonstnied  by  the 
practice  of  the  govemmeiit,  an  Act  of  Congress  is  necessary  to  appropriate 
money  to  pay  the  public  debt,  however  created.  The  change  of  the  form  of  a 
debt,  from  a  general  stipulation  in  a  treaty  to  bonds  with  particular  provisions, 
does  not  take  away  that  necessity,  and  the  time  for  the  exercise  of  whatever 
power  Congress  has  over  the  matter  of  issuing  bonds  under  the  provisions  of  a 
treaty  with  tbe  Indians  will  come  when  provision  for  the  payment  of  the  bonds 
is  to  be  made. 

Choctaw  Indians,  (1870)  13  Op.  Atty.-Oen.  364. 

Honey  Baoalved  by  Trtaty  for  Satlifketion  of  COaimt.  —  When  tbe  United  States,  under 
an  award  of  a  tribunal  of  arbitration  created  by  a  treaty,  receive  a  sum  "  for 
the  satisfaction  of  all  the  claims  referred  to  tbe  consideration  of  the  tribunal," 
the  money  is  received  by  the  United  States  in  their  sovereign  capacity,  unmixed 
in  law  with  any  private  right,  and  unafiFected  by  any  legal  obligation  to  pay 
out  any  part  of  it  to  any  one.  None  of  it  could  ever  go  out  of  the  treasury  to 
any  individual  except  "  in  consequence  of  appropriations  made  by  law." 

Great  Western  Ins.  Co.  v,  U.  S.,  (1884)  19  Gt.  Gl.  206. 

Oomponiation  Dne  on  Oovemment  Coatraets.  —  This  clause  is  a  mere  limitation  and 
restriction  upon  the  executive  officers  of  the  treasury  department,  and  does  not 
prevent  Congress,  the  law-making  power,  from  involving  the.  government  in 
contracts  to  pay  money  to  any  extent.  When  such  contracts  are  made  the 
parties  who  acquire  rights  to  compensation  tbereunder  must  wait  until  an 
appropriation  is  made  before  they  can  receive  their  money,  but  tbe  right  on 
their  part  and 'the  obligation  on  the  part  of  the  United  States  remain  unchanged. 


Mitchell  V.  U.  S.,  (1883)  18  Ct.  CI.  286. 

Money  due  on  contracts  made  by  President. 

—  An  appropriation  of  money  by  Congress, 
for  a  specific  object,  is  an  implied  authority 
for  the  President  to  do  the  thing,  provided 
it  can  be  done  within  the  limits  of  the  ap- 
propriation; for  the  mere  fact  of  one  appro- 
priation does  not  necessarily  involve  the 
undertaking  of  Coiigress  to  make  further  ap- 
propriation, and  does  not  of  itself  empower 
the  President  to  engage  the  govemment  be- 
yond the  specific  sum.     But  when  the  Con- 


stitution of  the  United  States,  or  any  Act 
of  Congress,  authorizes  and  requires  the 
President  to  do  a  thing  which  involves  the 
expenditure  of  public  mon^,  then,  and  in 
such  case,  the  legality  of  an  engagement  of 
the  President  to  have  the  thing  done,  that 
is  of  a  contract  for  its  performance,  is  wholly 
independent  of  the  question  whether  there  is 
or  is  not  an  adequate  appropriation  by  Con- 
gress for  the  object,  and  the  cost  of  the  thing 
becomes  a  lawful  charge  on  the  government 
Contracts  for  Extension  of  Ckpitol,  (1853) 
6  Op.  Atty.-Gen.  28. 


The  Priiident  Has  Vo  Power  to  Hake  Advaaow  to  tlia  Oorsnor  of  a  Taxitovy  otherwise 
than  by  drafts  on  funds  appropriated  by  law  for  some  branch  of  the  public 
service  in  the  territory. 

Expenditures  in  Kansas,  (1856)  8  Op.  Atty.-Gen.  137. 

Extra  AUowanoes  in  Mail  Servioo.  —  Contracts  to  carry  the  mail  of  the  United 

States  without  stipulation  as  to  its  weight  include  the  whole  mail  aocming 

between  the  termini  named  therein  or  coming  into  it  from  other  routes, 
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Art.  1.,  MO.  9.  CONSTITUTION.  ApproprUUont. 

according  to  the  arrangements  contemplated  when  they  were  made;  and,  if 
justice  shall  demand  extra  allowance  on  account  of  the  increased  weight,  it 
must  be  sought  of  Congress,  not  of  the  postmaster-general. 

Acts  of  Postmasters  Gea.  —  How  far  Conclusive,  (1835)   3  Op.  Atty.-6en.  1. 

jUndamns  Against  Officer  of  Treasury.  —  No  mandamus  or  other  remedy  lies  against 
any  officer  of  the  treasury  department  on  a  claim  against  the  United  States 
where  no  appropriation  to  pay  it  has  been  made. 

Reeside  v.  Walker,  (1850)   11  How.  (U.  S.)  291. 
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ARTICLE  I.,  SECTION  9. 

^'  If 0  title  of  nobility  shall  be  granted  by  the  XTnited  States :  and  no  person  holding 
any  office  of  profit  or  trust  under  them,  shall,  without  the  consent  of  the 
Congress,  accept  of  any  present,  emolument,  office,  or  title,  of  any  kind  what- 
ever, from  any  king,  prince,  or  foreign  state." 


from  a  Titular  Frlnos.  —  Although  it  is  manifest  that  the  particular  collocation 
of  words  in  the  Constitution  refers  generally  to  a  foreign  government,  and  its 
regular  executive,  a  titular  prince  is  included  in  the  constitutional  prohibition, 
for  the  phrase  of  the  prohibition  is  "  any  king,  prince,  or  foreign  state,"  and  a 
titular  prince,  although  not  reigning,  might  have  the  function  of  bestowing  an 
office  or  title  of  nobility  or  decoration  which  would  clearly  fall  under  the 
provision. 

Gifts  from  Foreign  Prince  — Officer— Oonstitatioiial  Prohibition,  (1902)  24  Op.  Atfy.- 
Gen.  117. 

eift  te  ft  DtpftftflMnt  er  ft  eertnmnt  lastitntlea.  —  As  the  constitutional  provision 
expressly  and  exclusively  relates  to  official  persons,  it  cannot  properly  be 
extended  to  a  department  of  the  government  and  to  government  institutions. 

Gifts  from  Foreign  Prince  —  Officer  —  Ccmstitutionftl  Prohibition,  (1902)  24  Op.  Attj.- 
Gen.  117. 

Ztsii  ft  Simple  Bememteftaee  of  Oonrteij,  like  a  photograph,  which,  from  motives  of 
delicacy,  recognizes  the  policy  suggested  by  this  clause,  falls  under  the  inclusion 
of  "  any  present    *    *    *    of  any  kind  whatever." 

Gifts  from  Foreign  Prince  —  Officer  —  Constitutional  Prohibition,  (1902)  24  Op.  Atty.- 
Gen.  117. 

A' Minister  Plenipoteatiftry  from  This  OoTemment  to  a  foreign  power  holds  an  office 
of  profit  and  trust  under  the  United  States.  A  similar  commission  from  a 
third  power  gives  him  an  office  under  such  power,  and  this  the  Constitution 
forbids  him  to  accept.  A  minister  of  the  United  States  abroad  is  not  prohibited 
by  the  Constitution  from  rendering  a  friendly  service  to  a  foreign  power,  even 
that  of  negotiating  a  treaty  for  it,  provided  he  does  not  become  an  officer  of  that 
power,  but  the  acceptance  of  a  formal  commission  as  minister  plenipotentiary 
creates  an  official  relation  between  the  individual  thus  commissioned  and  the 
government  which  in  this  way  accredits  him  as  its  representative. 

Foreign  Diplomatic  Commiaaion,  (1871)  13  Op.  Atty.-Gen.  638. 

Offloes  of  Hsrshftl  snd  Foreign  Oommerelftl  Agent. —  The  offices  of  United  States 
marshal  and  commercial  agent  of  a  foreign  country  are  not  compatible. 

Mftrshal  of  Florida,  (1864)  6  Op.  Atty.-CUm.  409. 
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ARTICLE  ).,  SECTION  10. 

''No  state  shall  enter  into  any  treaty,  alliance,  or  confederation;  grant  letters 
of  marque  and  reprisal." 

Biirr«nder  of  Treaty-makiiig  Power.  —  By  this  clause  and  section  2  of  article  11.^ 
the  states  have  surrendered  the  treaty-making  power  to  the  general  government, 
and  have  vested  it  in  the  President  and  Senate;  and,  when  duly  exercised  by 
the  President  and  Senate,  the  treaty  resulting  is  the  supreme  law  of  the  land, 
to  which  not  only  state  laws  but  state  constitutions  are  in  express  terms 
subordinated. 

In  re  Tiburcio  Parrott,  (1880)  1  Fed.  Rep.  501. 

Vo  Power  nndor  tho  OoTenunent  can  make  ^^  any  treaty,  alliance,  or  confederation," 
entered  into  by  a  state,  valid,  or  dispense  with  the  constitutional  prohibition. 

Rhode  Island  v,  Massachusetts,  (1838)  12  Pet.  (U.  S.)  724. 

The  ConMerate  States  of  Ameriea.  —  By  reason  of  this  clause  the  confederation 
formed  by  Virginia  and  other  states,  called  The  Confederate  States  of  America, 
could  not  be  recognized  as  having  any  legal  existence. 

Williams  i?.  Bruffy,   (1877)  96  U.  S.  183. 

InTeetmeat  of  Tmit  Funds  in  Confederate  Votes  and  Bondi. — The  investment  in  the  bonds 
of  the  Confederate  States  was  clearly  unlav^rful,  and  no  legislative  Act  or 
judicial  decree  of  decision  of  any  state  could  justify  it  The  soKsalled  Con- 
federate government  was  in  no  sense  a  lawful  government,  but  was  a  mere 
government  of  force,  having  its  origin  and  foundation  in  rebellion  against 
the  United  States.  The  notes  and  bonds  issued  in  its  name  and  for  its  support 
had  no  legal  value  as  money  or  property,  except  by  agreement  or  acceptance 
of  parties  capable  of  contracting  with  each  other,  and  can  never  be  regarded 
by  a  court  sitting  under  the  authority  of  the  United  States  as  securities  in 
which  trust  funds  might  be  lawfully  invested. 

Lamar  v.  Micou,  (1884)   112  U.  S.  476. 

To  Grant  Letters  of  Xarqne  and  Beprieal  would  lead  directly  tO  war,  the  power  of 
declaring  which  is  expressly  given  to  Congress. 

Barron  v,  Baltimore,  (1833)  7  Pet.  (U.  S.)  249. 
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ARTICLE  I.,  SECTION  10. 

**  Ho  ttate  shall    *    *    *    ooin  money/' 

P»wtr  BidvflTe  in  Ooagren.  —  The  several  states  are  prohibited  from  coining 
money,  but  no  intention  can  be  inferred  from  this  to  deny  to  Congress  this 
power. 

Legal  Tender  Gajse,  (1884)   110  U.  S.  446.  See  section  8  of  this  article^  providing  that 

See  also  Barron  v,  Baltimore,  (1833)  7  Pet.      "the   Congress   shall   have   power    •     *     * 
(U.  S.)  240.  to  coin  money,  regulate  the  value  thereof." 

Veoessity  te  VnUamitj  of  8taadazd.  —  The  clause  declares  that  '^  no  state  shall 
coin  money,  emit  bills  of  credit,  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts."  These  prohibitions,  associated  with  the  powers 
granted  to  Congress  "  to  coin  money,  to  regulate  the  value  thereof,  and  of 
foreign  coin,"  most  obviously  constitute  members  of  the  same  family,  being 
upon  the  same  subject,  and  governed  by  the  same  policy.  This  policy  was  to 
provide  a  fixed  and  uniform  standard  of  value  throughout  the  United  States, 
by  which  the  commercial  and  other  dealings  between  the  citizens  thereof,  or 
between  them  and  foreigners,  as  well  as  the  moneyed  transactions  of  the 
government,  should  be  regulated.  For  it  might  well  be  asked,  why  vest  in 
Congress  the  power  to  establish  a  uniform  standard  of  value  by  the  means 
pointed  out,  if  the  states  might  use  the  same  means,  and  thus  defeat  the  uni- 
formity of  the  standard,' and,  consequently,  the  standard  itself?  And  why 
establish  a  standard  at  all  for  the  government  of  the  various  contracts  which 
might  be  entered  into,  if  those  contracts  might  afterwards  be  discharged  by  a 
difiPerent  standard,  or  by  that  which  is  not  money,  under  the  authority  of 
state  tender  laws?  It  is  obvious,  therefore,  that  these  prohibitions,  in  the 
tenth  section,  are  entirely  homogeneous,  and  are  essential  to  the  establishment 
of  a  uniform  standard  of  value  in  the  formation  and  discharge  of  contracts. 
It  is  for  this  reason,  independent  of  the  general  phraseology  which  is  employed, 
that  the  prohibition,  in  regard  to  state  tender  laws,  will  admit  of  no  con- 
struction which  would  confine  it  to  state  laws  which  have  a  retrospective 
operation. 

Per  Washington,  J.,  in  Ogden  v.  Saunders,  (1827)  12  Wheat.  (U.  S.)  265. 
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ARTICLE  I.,  SECTION  10. 

'' Ho  state  ahaU    *    *    *    emit  bills  of  credit" 

I.  Reason  for  Adoption  of  Prohibition,  715. 
11.  What  Constitutes  a  Bill  of  Credit,  715. 

1.  In  General^  715. 

2.  Issued  on  the  Credit  of  the  State^  717. 

3.  Intended  to  Circulate  as  Money ^  i\*i. 

III.  Power  of  Congress  to  Emit  Bills  of  Credit,  717 

IV.  Bills  of  State  Banks,  717. 
V.  Treasury  Certificates,  719. 

VI.  Auditor's  Warrants  for  Money  Due,  720. 
VII.  Tax  Receivable  Coupons,  721. 
VIII.  Loan  Office  Certificates,  721. 
IX.  Notes  Issued  by  Municipal  Corporations,  721. 
X.  Change  Bills  Issued  by  a  State  Corporation,  721. 
XI.  Security  for  Money  Borrowed,  722. 
XII.  Bonds  Issued  to  Redeem  Outstanding  Paper,  722. 
XIII.  Confederate  Treasury  Notes,  722. 

L  Beabov  fob  Adoptiov  07  Pbohibitiov.  —  It  was  in  consequence  of  the 
unrestrained  issues  of  paper  money  by  the  colonial  and  state  governments, 
based  alone  upon  credit,  that  this  clause  in  the -Constitution  prohibiting  the  emis- 
sion of  bills  of  credit  by  the  states  was  adopted,  and  the  proper  definition  of  the 
term  was  not  founded  on  the  abstract  meaning  of  the  words  so  as  to  include 
everything  in  the  nature  of  an  obligation  to  pay  money,  reposing  on  the  public 
faith  and  subject  to  future  redemption,  but  was  limited  to  those  particular 
forms  or  evidences  of  debt  that  had  been  so  abused  to  the  detriment  of  both 
private  and  public  interests. 

Houston,  etc.,  R.  Go.  17.  Texas,  (1900)  177  U.  S.  87.     See  also  Craig  v.  Missouri,  (1830) 
4  Pet.  (U.  8.)  431. 

n.  What  Constitutes  a  Bill  of  Cbzdit  —  1.  In  General.  —  To  constitute  a 
bill  of  credit  within  the  Constitution,  it  must  be  issued  by  a  state,  on  the  faith 
of  the  state,  and  be  designed  to  circulate  as  money.  It  must  be  a  paper  which 
circulates  on  the  credit  of  the  state,  and  is  so  received  and  used  in  the  ordinary 
business  of  life. 

Briscoe  v.  Kentucky  Bank,  (1837)   11  Pet.  be  pledged  for  their  redemption;   and  they 

(U.  S.)  318,  wherein  the  court  said:   "When  are  issued  on  the  credit  of  the  state,  which 

a  state  emits  bills  of  credit  the  amount  to  in  some  form  appears  upon  the  face  of  the 

be  issued  is  fixed  by  law,  as  also  the  fund  notes,  or  by  the  signature  of  the  person  who 

out  of  which  they  are  to  be  paid,  if  any  fund  issues  them.*' 

To  ''Bmit  BiUs  of  Credit"  means  the  issuing  of  paper  intended  to  circulate 

through  the  community  for  its  ordinary  purposes  as  money,  which  paper  is 
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redeemable  at  a  future  day.  ^'  In  its  enlarged,  and  perhaps  its  literal  sense, 
the  term  *  bill  of  credit '  may  comprehend  any  instrument  by  which  a  state 
engages  to  pay  money  at  a  future  day;  thus  including  a  certificate  given  for 
money  borrowed.  But  the  language  of  the  Constitution  itself,  and  the  mischief 
to  be  prevented,  which  we  know  from  the  history  of  our  country,  equally 
limit  the  interpretation  of  the  terms.  The  word  *  emit '  is  never  employed 
in  describing  those  contracts  by  which  a  state  binds  itself  to  pay  money  at 
a  future  day  for  services  actually  received,  or  for  money  borrowed  for  present 
use;  nor  are  instruments  executed  for  such  purposes,  in  common  language, 
denominated  *  bills  of  credit.'  " 


Craig  t?.  Missouri,   (1830)    4  Pet.    (U.  S.) 
431. 

Judicial  comments  on  the  above  cases. — 
"Chief  Justice  Marshall,  in  Craig  r.  Mis- 
souri, (1830)  4  Pet.  (U.  S.)  410,  432,  said, 
that  'bills  of  credit  signify  a  paper  medium 
intended  to  circulate  between  individuals,  and 
between  government  and  individuals,  for  the 
ordinary  purposes  of  society.'  This  defini- 
tion was  made  more  exact  by  merely  ex- 
pressing, however,  its  implications  in  Bris- 
coe V.  Kentucky  Bank,  (1837)  11  Pet  (U. 
8.)  257,  314,  where  it  was  said:  *  The  defini- 
tion, then,  which  does  include  all  classes  of 
bills  of  credit,  emitted  by  the  colonies  or 
states,  is  a  paper  issued  by  the  sovereign 
power,  containing  a  pledge  of  its  faith  and 
designed  to  circulate  as  money.'  And  again, 
p.  318,  '  To  constitute  a  bill  of  credit,  within 
the  Constitution,  it  must  be  issued  by  a  state, 
on  the  faith  of  the  state,  and  be  designed  to 
circulate  as  money.  It  must  be  a  paper 
which  circulates  on  the  credit  of  the  state, 
and  is  so  received  and  used  in  the  ordinary 
business  of  life.'  The  definition  was  re- 
peated in  Darrington  v.  Branch  of  Alabama 
Bank,  (1861)  13  How.  (U.  S.)  12."  Poin- 
dexter  v.  Greenhow,  (1884)  114  U.  S.  284. 


« 


When  the  case  of  Craig  v.  Missouri, 
(1830)  4  Pet.  (U.  S.)  410,  was  decided,  in 
1830,  there  were  only  seven  judges  upon  the 
bench.  Four  concurred  in  the  opinion  with 
Chief  Justice  Marshall  then  delivered,  and 
three  denied  the  doctrine  then  laid  down  and 
settled,  and  each  of  them  delivered  a  sepa- 
rate opinion  against  its  authority.  The 
same  question  was  again  brought  up,  on  error 
to  a  judgment  of  the  Court  of  Appeals  of 
Kentucky,  in  the  case  of  Briscoe  v.  Kentucky 
Bank,  (1837)  11  Pet.  (U.  S.)  257.  The 
writ  was  sued  out  about  the  year  1832  and 
the  cause  removed  to  the  Supreme  Court. 
When  it  came  on  first  to  be  heard.  Judge 
Story  remarks  that  it  was  the  opinion  of  a 
majority  of  that  court  that  the  Act  of  Ken- 


tucky establishing  the  Commonwealth  Bank 
was  unconstitutional  and  void,  being  repug- 
nant to  that  clause  in  the  (Ik)nstitution  which 
forbids  a  state  to  emit  bills  of  credit.  From 
some  cause  or  other  the  opinion  was  held  up, 
and  the  cause  was  ordered  to  be  reargued, 
and  was  finally  settled,  at  the  January  term, 
1838,  in  favor  of  the  constitutionality  of  the 
Act  of  the  Kentucky  legislature.  Before  the 
opinion  was  delivered  in  this  cause  the  num- 
ber of  the  judges  of  the  Supreme  Court  had 
been  increased,  by  Act  of  Congress,  to  nine 
members;  and  death  had  removed  several  of 
those  from  the  scene  of  their  usefulness  and 
great  labors  who  heard  and  determined  the 
point  in  the  case  of  Craig  v.  Missouri;  and 
among  these  was  Chief  Justice  Marshall,  a 
name  ever  to  be  held  in  respect  and  rever- 
ence. The  opinion  in  the  case  of  Briscoe  r. 
Kentucky  Bank  was  delivered  by  Justice 
McLean,  and  all  the  judges  then  present,  ex- 
cept Justice  Story,  seem  to  have  ccmcurred 
in  the  reasons  and  principles  stated.  He 
dissented,  and,  in  an  argument  of  singular 
ability  and  learning,  nobly  vindicated  the 
memory  of  his  illustrious  friend,  the  late 
and    lamented   chief   justice,    from    the    im- 

Sutation  of  rashness  or  a  want  of  deep  re- 
ection."     McFarland  v.  State  Bank,  (1842) 
4  Ark.  51. 

**  From  the  history  of  the  American  colonies 
and  of  the  states,  after  they  had  declared 
their  independence,  down  to  the  adoption  of 
this  Constitution;  from  the  contemporary 
exposition  in  The  Federalist  and  from  all  the 
judicial  decisions,  both  federal  and  state, 
that  have  been  rendered  construing  the 
clause,  we  know  that  the  mischief  which  the 
framers  intended  to  prevent  was  the  issue  of 
paper  money  by  the  states.  To  emit  bills  of 
credit  was,  therefore,  for  a  state  to  issue  its 
paper,  payable  on  demand,  or  redeemable  at 
a  future  day  and  intended  to  circulate  as 
money."  Bragg  v,  Tuffts,  (1887)  49  Ark. 
563. 


To  Be  Hade  a  Legal  Tender  is  not  an  essential  quality  of  bills  of  credit  or  the 
only  mischief  resulting  from  them. 

words,  could  venture  on  this  construction. 
It  is  the  less  admissible  in  this  case,  because 
the  same  clause  of  the  Constitution  contains 
a  substantive  prohibition  to  the  enactment  of 
tender  laws.  The  Constitution,  therefore, 
considers  the  emission  of  bills  of  credit,  and 


Craig  V.  Missouri,  (1830)  4  Pet.  (U.  S.) 
433,  wherein  the  court  said:  "The  prohibi- 
tion is  general.  It  extends  to  all  bills  of 
credit,  not  to  bills  of  a  particular  descrip- 
tion. That  tribunal  must  be  bold  indeed 
which,  without  the  aid  of  other  explanatory 
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the  enactment  of  tender  lawB,  as  distinct 
operations,  independent  of  each  other,  which 
may  be  separately  performed.  Both  are  for- 
bidden. To  sustain  the  one  because  it  is  not 
also  the  other;  to  say  that  bills  of  credit  may 


be  emitted  if  they  be  not  nxade  a  tender  in 
payment  of  debts,  is,  in  effect,  to  expunge 
that  distinct  independent  prohibition,  and  to 
r^d  the  clause  as  if  it  had  been  entirely 
omitted." 


2.  Itroed  on  the  Credit  of  the  State.  —  A  bill  of  credit  emanates  from  the 
sovereignty  of  the  state.  It  rests  for  its  currency  on  the  faith  of  the  state 
pledged  by  a  public  law.  The  state  cannot  be  sued  ordinarily  on  such  bill  nor 
its  payment  exacted  against  its  will.  There  is  no  fund  or  property  which  the 
owner  of  the  bill  can  reach  by  judicial  process. 


Darrington  v.  Branch  of  Alabama  Bank, 
(1851)   13  How.  (U.  S.)   17. 

Bills  of  credit,  as  contemplated  by  the 
CJonstitution,  are  such  as  are  drawn  or  issued 
by  the  state,  upon  the  general  credit  thereof, 
without  the  appropriation  of  any  specific 
fund  for  the  payment  or  ultimate  redemption 


of  such  bills.  In  the  one  case,  the  bills  are 
based  upon  the  general  credit  of  the  state 
alone;  in  the  otiier,  the  bills  are  based  on  the 
credit  of  a  certain  specific  fund  specially  set 
apart  and  pledged  for  the  payment  of  the 
bills  authorized  to  be  put  into  circulation  as 
money.  Central  Bank  t?.  Little,  (1852)  11 
Ga.  351. 


3.  Intended  to  Circulate  as  Money. —  The  bills  prohibited  by  the  Federal 
Constitution  are  those  which  were  intended  to  circulate  as  money. 


Houston,  etc.,  R.  Co.  r>,  Texas,  (1000)  177 
U.  8.  87. 

^The  biUa  most  have  been  designed  to  be 
a  inbetitnte  for  money  to  form  a  circulating 
medium  between  individuals  and  between 
government  and  individuals.  The  legislative 
intent  must  be  gathered  from  the  terms  of 
the  Act  which  authorizes  their  issue.  It 
is  not  sufficient  that  individual  holders  have 
oecasionaUy  used  the  paper  as  currency  in 
the  ordinary  transactions  of  business.  Mere 
acknowledgmente  of  indebtedness  by  a  state, 
either  for  borrowed  money  or  services  ren- 


dered, do  not  fall  within  the  description  of 
bills  of  credit,  provided  they  are  not  mtended 
to  be  put  into  circulation  in  the  community 
as  money.  Such  are  auditor's  warrants 
which  liquidate  the  amount  that  the  stete 
owes  te  an  individual  and  which  are  to  be 
presented  to  the  treasurer  for  payment  and 
are  not  meant  to  circulate  from  hand  to 
hand."     Bragg  v.  Tuffts,  ( 1887 )  49  Ark.  664. 

Paper  prohibited  can  only  be  such  as  is 
designed  to  circulate  as  money  or  answer  the 
ordinary  purposes  of  coin.  Indiana  v.  Woran, 
(1843)   6  Hill  (N.  Y.)  33. 


m  FowxB  OF  C0V6BS88  TO  EiOT  BILLS  OF  Cbedit.  —  The  several  states  are 
prohibited  from  emitting  bills  of  credit,  but  no  intention  can  be  inferred  from 
this  to  deny  to  Congress  this  power. 


Legal  Tender  Case,  (1884)  110  U.  S.  446. 
See  also  Power  to  Issue  Legal  Tender  Treas- 
ury Votes,  under  the  last  clause  of  sec.  8, 
art.  I.,  providing  that  Congress  shall  have 
power   '*to   make   all   laws   which   shall   be 


necessary  and  proper  for  carrying  into  exe- 
cution the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the 
government  of  the  United  States,  or  in  any 
department  or  officer  thereof." 


17.  Bills  of  StaTZ  Bavxs.  —  Bank  notes  issued  by  a  state  bank  estab- 
lished in  the  name  and  on  behalf  of  the  commonwealth,  under  the  direc- 
tion of  a  president  and  twelve  directors  chosen  by  the  legislature,  in  which 
notes  the  bank  promised  to  pay  to  the  bearer  on  demand  the  sum  specified  on 
the  face  of  the  notes,  are  not  bills  of  credit.  As  the  leading  properties  on  the 
notes  of  the  bank  were  essentially  different  from  any  of  the  numerous  ^classes  of 
bills  of  credit  issued  by  the  states  and  colonies ;  as  they  were  not  emitted  by  the 
state,  nor  upon  its  credit,  but  on  the  credit  of  the  funds  of  the  bank ;  as  they  were 
payable  in  gold  and  silver  on  demand  and  the  holder  can  sue  the  bank;  and 
as  to  constitute  a  bill  of  credit  it  must  be  issued  by  a  state,  and  on  the  credit 

of  the  state,  and  the  holder  cannot  by  legal  means  compel  the  payment  of  the 
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bill^  the  character  of  these  two  descriptionB  of  paper  cannot  be  considered  as 
identical. 


Vfiiied  states,  —  Briscoe  v.  Kentucky  Bank, 

(1837)  11  Pet.  (U.  S.)  316. 

Arkansas.  —  McFarland  v.  State  Bank, 
(1842)  4  Ark.  44. 

Georpta.  —  State  t?.  Calvin,  (1822)  R.  M. 
Charlt.    (Ga.)    151. 

Kentucky,  —  Lampton  v.  Commonwealth's 
Bank,  (1822)  2  Litt.  (Ky.)  301  j  Common- 
wealth Bank  v.  Swindler,  (1834)  2  Dana 
(Ky.)  393;  Commonwealth  Bank  v.  Spilman, 
(1835)  3  Dana  (Ky.)  150;  Jones  v.  Tennes- 
see Bank,  (1847)  8  B.  Mon.  (Ky.)   122. 

Tennessee,  —  Craighead    v.    State    Bank, 

(1838)  Meigs  (Tenn.)  205. 

But  see  Commonwealth  Bank  v,  Clark,  4 
Mo.  59;  Griffith  v.  Commonwealth  Bank,  4 
Mo.  256. 

Not  resting  on  the  sole  faith  and  credit  of 
the  state.  —  A  state  statute  incorporating  a 
bank,  which  does  not  rest  on  the  sole  faith 
and  credit  of  the  state,  is  not  opposed  to 
this  clause.  The  object  of  the  framers  of 
the  Constitution  in  inserting  this  restriction 
upon  the  powers  of  the  s&te  governments 
was  to  prevent  them  from  making  a  paper 
currency,  which  had  been  productive  of  much 
inconvenience  at  that  period;  but  it  was  not 
intended  to  prevent  them  from  establishing 
banking  institutions  for  their  own  benefit. 
Vermont  State  Bank  v.  Porter,  (1812)  5  Day 
(Conn.)  319. 

If  charter  failed  to  provide  a  fund  for 
capital.  —  A  state  bank  was  incorporated 
with  capital  stock  paid  in  by  the  state,  the 
greater  part  of  which  was  raised  by  the  sale 
of  bonds  of  the  state.  In  holding  that,  on 
the  bank's  becoming  insolvent,  statutes  which 
withdrew  the  assete  of  the  bank  to  pay  the 
debts  of  the  state  impaired  the  obligation  of 
the  other  creditors'  contracts,  the  court,  as 
to  the  construction  of  the  c];^arter  of  the 
bank  which  would  allow  the  fund  raised  by 
the  sale  of  the  state's  bonds  to  be  appro- 
priated to  pay  the  bonds,  leaving  the  cred- 
itors who  had  dealt  with  the  bank  on  the 
faith  of  that  capital  wholly  unpaid,  said: 
"Upon    this    construction    of    the    charter, 


taken  in  connection  with  the  alleged  right 
to  withdraw  at  pleasure  all  the  other  funds 
deposited,  the  bank  had  no  proper  capital 
which  was  bound  by  its  contracts;  and  this 
would  render  it  extremely  difficult  to  main- 
tain the  validity  of  the  charter  under  the 
tenth  section  of  the  first  article  of  the  Con- 
stitution of  the  United  States  prohibiting  the 
states  from  emitting  bills  of  credit.  It  is 
well  known  that  the  power  of  the  several 
states  to  create  corporations,  to  issue  bilk, 
and  transact  business  for  the  sole  benefit  of 
the  state  which  appointed  the  corporate  offi- 
cers, and  was  alone  interested  in  the  bank, 
has  been  from  time  to  time  seriously  ques- 
tioned. The  cases  of  Briscoe  v.  Kentucky 
Bank,  (1837)  11  Pet.  (U.  S.)  257,  and 
Darrington  v.  Branch  of  Alabama  Bank, 
(1851)  13  How.  (U.  S.)  12,  have  settled 
this  question  in  reference  to  such  banks  as 
were  involved  in  those  cases.  But  the  prin- 
cipal ground  on  which  such  bills  were  dis- 
tinguished from  bills  of  credit  emitted  by 
the  state  was  that  they  do  not  rest  on  the 
credit  of  the  state,  but  on  the  credit  of  the 
corporation  derived  from  its  capital  stock. 
But  if  the  charter  of  the  bank  has  not  pro- 
vided any  fund,  effectually  chargeable  with 
the  redemption  of  its  bills,  if  wlmt  is  called 
its  capital  is  liable  to  be  withdrawn  at  the 
pleasure  of  the  state,  though  no  means  of 
redeeming  the  bills  should  remain,  then  the 
bills  rest  wholly  upon  the  faith  of  the  state 
and  not  upon  the  credit  of  the  corporation 
foimded  on  its  property.  We  do  not  per- 
ceive in  the  charter  of  the  State  Bank  of 
Arkansas  an  intention  to  create  such  a  baidc 
and  emit  such  bills;  on  the  contrary,  we 
think  it  plainly  appears  to  have  been  in- 
tended to  make  a  bank  having  a  real  capital 
on  the  credit  of  which  its  business  was  to  be 
transacted;  and  this  intention  is  necessarily 
in  conflict  with  the  existence  of  the  power 
anywhere  to  appropriate  the  funds  of  the 
bank,  after  it  became  insolvent,  to  pay  debts 
of  the  state  contracted  to  borrow  the  money 
which  constituted  that  capital."  Curran  v. 
Arkansas,   (1853)    15  How.   (U.  8.)    317. 


When  the  8Uta  Is  the  Only  Stockholder.  — •  Bills  issued  by  a  state  bank  in  which 
the  state  is  the  only  stockholder,  made  payable  on  presentation  to  the  bank 
and  signed  by  its  president  and  cashier,  and  which  when  issued  were  convertible 
into  specie  by  the  holder,  were  current,  and  in  all  transactions  were  received  and 
paid  out  as  equal  in  value  to  specie,  do  not  come  within  the  definition  of  bills 
of  credit 


Darrington  v.  Branch  of  Alabama  Bank, 
(1851)    13  How.   (U.  S.)   15. 

The  notes  of  a  bank,  the  capital  of  which 
was  furnished  exclusively  by  the  state,  are 
not  bills  of  credit  when  they  are  drawn  on 
the  credit  of  a  particular  fund  set  apart  for 
that  purpose.  Billis  v.  State,  (1822)  2  Mc- 
Cord  L.  (S-  Car.)  20. 

Whole  capital  raised  by  sale  of  state  bonds. 
•^  Notes  issued  by  a  state  bank,  the  whole 
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capital  of  which  was  raised  by  a  sale  of  the 
bonds  of  the  state,  or  by  loans  founded  upon 
those  bonds,  are  not  bills  of  credit  within  the 
prohibition  of  the  Constitution.  Bills  of  the 
bank  were  not  made  payable  by  the  state, 
and  the  capital  was  provided  for  their  re- 
demption, and  the  general  management  of 
the  bank  under  the  charter  was  committed 
to  the  prpRident  nnd  directors  as  an  ordinary 
bnnkinj!  ns«ocintioii.  Woodruff  v.  Trapnall, 
(1850)    10  How.   (U.  S.)   205. 
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Plidgo  of  tuto  Ondit  for  Ultlmiio  BodompHon.  —  A  pledge  of  credit  of  the  state  for 
the  ultimate  redemption  of  the  notes  of  a  bank  chartered  by  a  state  does  not 
make  the  notes  issued  by  the  bank  "  bills  of  credit "  within  the  meaning  of  the 
Constitution,  when  the  corporation  was  created  for  the  purpose  of  banking, 
not  upon  the  credit  of  the  state,  but  upon  a  fimd  provided  for  that  purpose. 


Owen  V,  Branch  Bank,  (1842)  3  Ala.  266. 

Pledge  of  state  property.  —  Notes  issued 
and  owned  by  a  state  bank,  the  charter  of 
which  provided  that  they  were  to  be  re- 
ceivable at  all  times  for  debts  due  the  state, 
or  to  any  county,  or  to  the  bank,  and  all  the 
revenues,  lands,  town  lots,  fundis,  and  other 
property  of  the  state  were  *' pledged"  for 
the  redemption  of  the  bills,  and  the  legis- 


lature "pledged"  themselves,  at  the  expira- 
tion of  ten  years  from  the  passage  of  the 
Act,  to  redeem  all  the  bills  to  be  issued  by 
virtue  of  the  Act  in  gold  and  silver,  and  the 
bank  was  also  reauired  to  withdraw  from 
circulation,  annually,  one-tenth  part  of  the 
whole  amount  of  the  bills  issued,  were  held 
to  be  bills  of  credit.  Linn  t?.  State  Bank, 
(1833)  2  111.  93,  following  Craig  v.  Missouri, 
(1830)  4  Pet.  (U.  S.)  431. 


y.  Tbeasubt  CBBTI7ICATS&  —  Treasury  warrants  in  the  denominations  of 
one  dollar,  five  dollars,  and  ten  dollars  were  issued  by  a  state  in  the  following 
form:  "  Arkansas  treasury  warrant^i^No.  1126,  on  auditor's  warrant,  No.  2182. 
The  state  of  Arkansas  promises  to  pay  F.  Bates,  or  bearer,  ten  dollars,  with 
interest  at  eight  per  centum  per  annum,  to  be  paid  in  the  order  of  their  number. 
November  19,  1861.  $10.  O.  Basham,  treasurer."  They  were  held  to  be 
bills  of  credit  and  void. 


Bragg  V,  Tuffts,  (1887)  49  Ark.  558. 

Treasury  certificates  bearing  interest,  to 
be  used  by  the  persons  to  whom  due,  ''or 
bearer,"  issued  in  small  denominations  and 
on  bank-note  paper,  under  a  statute  declaring 
**  that  the  certificates  or  warrants  issued  by  the 
treasurer  of  the  state  of  Arkansas  under  and 
by  virtue  of  the  Act  aforesaid,  and  aU  cer- 
tificates or  warrants  which  may  be  hereafter 
issued  by  said  treasurer  in  pursuance  of  law, 
shall  be  and  are  hereby  made  receivable  in 
payment  of  all  state,  county,  and  municipal 
taxes,  and  all  debts  due  the  state  whatever," 
etc.,  were  held  not  to  be  "bills  of  credit." 
Ramsey  v.  Cox,  (1873)  28  Ark.  367.  But  in 
the  case  of  Bragg  v.  Tuffts,  (1887)  49  Ark. 
558,  the  court  said  that  in  this  case  "  it  was 
decided  that  the  treasurer's  certificates  which 
were  issued  under  the  Acts  of  1868,  1869, 
and  1871,  and  which  were  made  a  leffal  tender 
in  payment  of  taxes,  salaries,  and  fees  of  all 
officers,  were  not  bills  of  credit.  The  subject 
does  not  appear  to  have  been  very  maturely 
considered.  But  the  court  could  see  no  in- 
dication that  the  circulation  of  these  instru- 
ments as  money  was  enforced  by  statutory 
provisions." 

Louisiana  certificates,  in  the  following 
form:  "  New  Orleans,  La.,  May  23,  1866.  It 
is  hereby  certified  that  five  dollars  is  due  by 
the  state  of  Louisiana  to  bearer,  and  the  state 
treasurer  is  hereby  directed  to  pay  the  same 
twelve  months  after  date.  (Signed)  H.  Per- 
alta,  auditor.  Approved:  Adam  Giffen,  treas- 
urer," with  the  indorsement  that  **  this  certifi- 
cate is  receivable  in  payment  of  all  state  dues 
and  for  sale  of  public  lands,  and  is  fundable, 
at  the  option  of  the  holder,  in  state  bonds 


bearing  six  per  cent,  interest  per  annum, 
payable  semiannuallv,  in  accordance  with 
the  provisions  of  an  Act  of  the  legislature  ap- 
proved Feb.  9,  1866,"  were  held  to  be  bills  of 
credit  prohibited  by  this  clause.  City  Nat. 
Bank  v,  Mahan,  (1869)  21  La.  Ann.  753,  in 
which  case  the  court  said :  "  That  they  were 
designed  to  circulate  as  money  is  manifested 
by  the  Act  of  the  legislature  as  well  as  by 
the  certificates  themselves.  The  Act  afore- 
said declares  the  certificates  are  to  be  issued 
'for  the  purpose  of  paying  the  current  ex- 
penses of  the  state.'  Section  2  declares 
'that  the  governor  shall  determine  the  de- 
nomination and  form  of  the  certificates;  that 
they  shall  be  printed  and  engraved  under  his 
direction  and  control,  etc.,  and  that  they 
shall  be  receivable  for  all  state  taxes  or  other 
public  dues  as  well  as  for  the  sale  of  public 
lands.'  They  were  issued  in  sums  of  five 
ten,  and  twenty  dollars  in  the  similitude  of 
ordinary  bank  bills,  and  they  were  actually 
circulated  as  money." 

Treasury  notes  issued  upon  security.  —  The 
state  of  Mississippi,  under  an  Act  entitled 
"  An  Act  authorizing  the  issuance  of  treasury 
notes  as  advances  on  cotton,"  issued  notes  in 
tho    following    form:      "On    demand,    after 

Sroclamation  made  to  present,  the  state  of 
[ississippi  will  pay  the  bearer  the  sum  of 

dollars,  out  of  proceeds  of  cotton  pledged 

for  the  redemption  of  this  note  at  the  treas- 
urer's office  in  Jackson,  Mississippi.     Issued 

this  day  of  ,   186—."     They  were 

signed  by  the  auditor  of  public  accounts  and 
the  treasurer  of  the  state,  and  were  receivable 
in  payment  of  all  dues  to  the  state  and 
counties  except  the  military  tax.    The  auditor 
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was  authorized  to  issue  them  to  the  people 
upon  a  pledge  of  cotton,  which  the  citizen 
bound  himseu  to  deliver  on  proclamation  of 
the  governor,  at  some  Confederate  seaport, 
at  the  rate  of  five  cents  per  pound.  In  con- 
sideration of  this  cotton,  so  pledged  by  the 
citizen,  under  bond  and  security  for  his  faith- 
ful performance  of  the  stipulation  of  his  con- 
tract, the  state  issued  to  him  this  cotton  cur- 
rency. The  fund  arising  from  the  sale  of  the 
cotton  by  the  state  was  to  be  set  apart,  when 
realized,  for  the  redemption  of  these  issues, 
thus  making  them  not  merely  dependent  ypon 
the  faith  and  credit  of  the  state  for  their 
redemption,  but  upon  the  specific  pledge  of 
this  cotton  fimd.  It  was  held  that  the  notes 
so  issued  were  not  bills  of  credit.  Gowen  9. 
Shute,  (1874)  4  Baxt.  (Tenn.)  62. 

State  certificates,  styled  "revenue  bond 
scrip,"  issued  under  a  statute  entitled  '*  An 
Act  to  relieve  the  state  of  South  Carolina 
of  all  liability  for  its  guarantee  of  the  bonds 
of  the  Blue  Ridge  Railroad  Company,  by 
providing  for  the  securing  and  destruction  of 
the  same,"  providing,  in  part,  "  that,  to  carry 
out  the  purpose  of  this  Act,  the  state  treas- 
urer is  hereby  authorized  and  required  to 
have  printed  and  engraved  on  steel,  as  soon 
as  practicable,  treasury  certificates  of  indebt- 
edness, to  be  known  and  designated  as  revenue 
bond  scrip  of  the  state  of  South  Carolina, 
in  such  form  and  of  such  denomination  as 
may  be  determined  on  by  the  state  treasurer 
and  the  president  ^f  the  Blue  Ridge  Railroad 
Company,  in  South  Carolina,  to  the  amount 
of  one  million  eight  hundred  thousand  dol- 
lars ;  which  revenue  bond  scrip  shall  be  signed 
by  the  state  treasurer,  and  shall  express  that 
the  sum  mentioned  therein  is  due  by  the  state 
of  South  Carolina  to  the  bearer  thereof,  and 
that  the  same  will  be  received  in  payment  of 
taxes  and  all  other  dues  to  the  state  except 


special  tax  levied  to  pay  interest  on  the  pub- 
lic debt,"  were  held  to  be  bills  of  credit,  as 
they  were  issued  by  a  state  in  its  sovereign 
character,  contained  a  pledge  of  its  faith,  and 
could  circulate  as  money.  Wesley  r.  Eells. 
(1898)  90  Fed.  Rep.  151,  affirmed  on  other 
grounds  (1900)  177  U.  S.  375.  See  also 
Auditor  r.  Treasurer,  (1873)  4  S.  Car.  311; 
State  V,  Comptroller  Gen.,  (1872)  4  S.Car.  185. 

The  issue  of  reveime  bond  scrip,  which  in 
law  and  fact  are  bills  of  credit,  is  invalid 
under  this  clause.  Robinson  v.  Lee,  (1903) 
122  Fed.  Rep.  1012. 

Certificates  of  indebtedness  issued  by  a 
state  treasurer,  under  the  authority  of  a  state 
statute,  as  evidence  of  particular  debts  not 
paid  but  remaining  due,  are  not  bills  of 
credit.  That  some  of  the  said  certificates  of 
indebtedness  are  to  be  receivable  in  taxes 
due  the  state  affords  no  evidence  of  an  in- 
tention on  the  part  of  the  legislature  to  create 
a  currency  of  circulating  medium.  It  is  but 
a  ready  and  legitimate  mode  of  their  payment 
or  redemption,  and  exhibits  no  purpose  of 
creating  a  medium  by  which  the  volume  of 
circulation  might  be  so  increased  as  to  produce 
all  the  evils  of  a  redundant  and  excessive  cur- 
rency. State  t?.  Cardozo.  (1874)  5  S.  Car.  30ft. 
See  also  Houston,  etc.,  R.  Co.  r.  Texas, 
(1900)  177  U.  S.  87,  noted  infra,  under 
Auditor's  Warrants  for  Money  Due,  and  Peo- 
ple t?.  Brie,  (1887)  43  Hun  (N.  Y.)  317, 
affirmed  (1887)  105  N.  Y.  618,  as  to  a  cer- 
tificate issued  under  a  Missouri  statute  to 
pay  a  certain  sum  on  account  of  services  in 
the  state  militia,  after  the  claim  of  the  per- 
son therein  named,  for  his  services,  had  been 
presented  to  the  United  States  government, 
and  the  amount  allowed  had  been  by  it  paid 
to  the  state,  and  then  only  for  the  actual 
amount  received  from  the  United  States 
government. 


VI  AVBITOB'S  WABBAVT8  FOB  MoVET  Dux.  —  A  warrant  drawn  by  the  sUte 
authorities  in  payment  of  an  appropriation  made  by  the  legislature,  where  the 
warrant  is  payable  upon  presentation,  if  there  be  funds  in  the  treasury,  and 
which  has  been  issued  to  an  individual  in  payment  of  the  debt  of  the  state  to 
him,  cannot  be  properly  called  a  bill  of  credit  or  a  treasury  warrant  intended 
to  circulate  as  money.  Although  the  state  directed  its  officers  to  receive  the 
warrants  as  money,  in  payment  of  certain  dues  to  the  state,  and  to  deliver  them 
to  those  who  would  receive  them  as  money  in  payment  of  dues  from  the  state 
to  such  persons,  yet  this  direction  was  only  another  mode  of  expressing  the 
idea  that,  as  between  the  state  and  the  individual,  the  delivery  of  the  warrant 
should  operate  as  a  payment  of  the  debt  for  which  the  delivery  was  made. 


Houston,  etc.,  R.  Co.  v.  Texas,  (1900)  177 
U.  S.  87. 

Auditors'  warrant!  issued  under  a  statute 
providing  that  it  shall  be  the  duty  of  the 
auditor  of  public  accounts  to  examine,  set- 
tle, and  audit  all  accounts,  claims,  or  de- 
mands whatsoever  against  the  state,  arising 
under  any  Act  or  resolution  of  the  legis- 
lature, and  to  grant  to  every  claimant  au- 
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thorized  to  receive  the  same  a  warrant  on 
the  state  treasury,  upon  which  warrant  or 
certificate  of  the  auditor  the  treasurer  is 
authorized  to  make  payment,  and  in  no  other 
way,  are  not  bills  of  credit  within  the  mean- 
ing of  the  Constitution,  and  the  fact  that 
they  are  sometimes  so  used  by  the  individual 
holders  cannot  alter  their  legal  effect. 
Pagaud  V,  State,  (1845)  5  Smed.  k  M. 
(Miss.)   496, 
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Vn.  Tax  BZCEIYABLS  COUPOVS. —  State  coupons  were  issued  in  the  following 
form :  "  Receivable  at  and  after  maturity  for  all  taxes,  debts,  and  demands 
due  the  state.  The  oommonwealth  of  Virginia  will  pay  the  bearer  thirty  dollars 
interest  due  Jan.  1,  1884,  on  bond  No.  2731.  Coupon  No.  20.  Geo.  Rye, 
treasurer."  It  was  held  that  they  were  not  bills  of  credit  in  the  sense  of  the 
Constitution.  They  were  promises  to  pay  money,  and  their  payment  and 
redemption  were  based  on  the  credit  of  the  state,  but  they  were  not  emitted  by 
the  state  in  the  sense  in  which  a  government  emits  its  treasury  notes,  or  a  bank 
its  bank  notes  —  a  circulating  medium  or  paper  currenqr  —  as  a  substitute 
for  money. 

Poindexter  v,  Greenhow,  (1884)   114  U.  S.  munity,  as  a  repreeentative  and   substitute 

284,  wherein  the  court  said  that  making  state  for  money,   in  the  common  transactions   of 

coupons  receivable  in  payment  of  taxes  and  business,  which  is  necessary  to  bring  them 

other  dues  to  the  state  falls  far  ^ort  of  their  within  the  constitutional  prohibition  against 

fitness   for  general  circulation   in  the  com-  bills  of  credit. 

ym  LOAV  OniOB  OEBTmoATZa  —  Loan  office  certificates  signed  by  the 
auditor  and  treasurer  of  the  state,  issued  by  those  officers,  in  denominations 
not  exceeding  ten  dollars  nor  less  than  fifty  cents,  and  purporting  on  their  face 
to  be  receivable  at  the  treasury,  or  at  any  loan  office  of  the  state,  in  discharge  of 
taxes  or  debts  due  to  the  state,  and  issued  under  a  statute  which  makes  them 
receivable  in  discharge  of  all  taxes  or  debts  due  to  the  state,  or  any  county  or 
town  therein,  and  of  all  salaries  and  fees  of  office  to  all  officers,  civil  and 
military,  within  the  state,  pledging  the  faith  and  funds  of  the  state  for  their 
ledemption,  are  bills  of  credit  within  the  meaning  of  this  clause. 

Craig  V,  Missouri,  (1830)  4  Pet.  (U.  S.)  432.  See  also  Byrne  v.  Missouri,  (1834)  8  Pet 
(U.  S.)  40;  Mansker  v.  State,  (1824)   1  Mo.  452;  Loper  v.  State,  (1826)  1  Mo.  632. 

BL  N0TZ8  ISSUX])  BT  MimciPAL  COBPOBATIOV&  —  IlTotes  issued  by  a  munici- 
pal corporation  with  the  indorsement  that  ^'  this  note  is  issued  in  exchange  for 
notes  of  the  city  of  New  Orleans,  of  smaller  denominations,  under  and  by 
virtue  of  ordinance  No.  6250,  approved  October  12,  1864,  and  is  receivable 
for  all  debts  due  the  city  of  New  Orleans,  and  for  the  redemption  of  the'same 
the  real  estate  of  the  city  is  pledged,"  were  held  not  to  be  bills  of  credit  within 
the  meaning  of  the  Constitution. 

Smith    9.    Xew   Orleans,    (1871)    23    La.      the  mayor  and  city  council,  with  power  to 

Ann.  5.  pledge  and  dispose  of  them,  and  authorizing 

A   .^..^^^.^  «^.^.«  ,^,„^^  4.^  •«— .4^,»-i  ^„»«.        them  to  be  received  in  payment  of  taxes,  does 

-itri™  f^*^  ^^J^4™«SiJ2Sl'      not  ▼wlate  ^is  clanae.     Baltimore  v.  State, 
miflsioneri  to  issue,  m  certain  contingencies,       /iqcq^  \k  -ma   aoa 

certificates  of  indebtedness  in  the  name  of      ^^"^^'  *^  ^^'  ^^' 

X.  Chavoz  Bills  KMnrxi)  bt  a  Stats  Cobpobatiov.  —  A  railroad  owned  by 

a  state  was  authorized  by  the  state  to  issue  and  put  in  circulation  change 

bills  of  the  denominations  of  one  dollar,  fifty  cents,  twenty-five  cents,  ten  cents, 

and  five  cents,  to  be  redeemed  by  the  treasurer  of  the  railroad  in  current  bank 

notes  whenever  presented  in  sums  of  five  dollars  or  upwards.    For  the  ultimate 

reduction  of  the  change  bills,  the  railroad,  its  fixtures,  property,  and  revenue, 

together  with  the  faith  of  the  state,  were  pledged,  and  the  bills  were  made 

receivable'  in  payment  of  taxes  and  all  other  dues  to  the  state  as  well  as  dues 
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to  the  railroad.     It  was  held  that  the  bills  were  bills  of  credit  within  the 
meaning  of  the  Constitution. 

Western,  etc.,  R.  Ck).  v,  Taylor,  (1871)  6  Heisk.  (Tenn.)  410. 


XI.  SEGT7KITT  FOB  MoiTET  BoBBOWEB.  —  The  Constitution  does  not  forbid 
states  or  corporations  from  borrowing  money  and  giving  proper  securities  there- 
for, and  such  securities  are  not  bills  of  credit  within  the  meaning  of  the 

Constitution. 


McCoy  V,  Washington  County,  (1862)  3 
Wall.  Jr.  (U.  S.)  381,  15  Fed.  Cas.  No. 
8,731,  as  to  bonds  issued  by  a  county  in  aid 
of  the  construction  of  a  railroad. 


Transferable   certificates  of  stock,   issued 

for  money  borrowed  for  the  purpose  of  carry- 
ing on  state  improvements,  are  not  bills  of 
credit.  Delafield  v.  Illinois,  (1841)  26 
Wend.  (N.  Y.)  218. 


ZII.  BoiTDS  Issued  to  Bedeek  Otttstavbiko  Fapeb.  —  Bonds  issued  for  the 
redemption  of  indebtedness,  even  if  the  indebtedness  were  in  the  form  of  bills 
of  credit,  are  valid,  as  the  prohibition  is  against  the  issue  of  such  bills,  not 

against  their  payment. 

Walker  i\  State,  (1879)   12  S.  Car.  284. 


Xni.  CoiTFEDEBATE  Tbeasubt  Notes. — Confederate  treasury  notes  did  not 
possess  the  characteristic  attributes  of  bills  of  credit,  in  that  they  did  not  issue 
by  virtue  of  the  sovereignty  of  the  state,  nor  rest  for  their  currency  on  the 
faith  of  the  state  pledged  by  a  public  law. 


Bailey  v.  Milner,  (1868)  1  Abb.  (U.  S.) 
261,  2  Fed.  Cas.  No.  740,  holding  that  they 
were  illegal  as  they  were  issued  by  a  pre- 
tended government,  organized  in  the  name  of 
certain  states,  by  subjects  and  citizens  of 
the  United  States,  and  who  at  the  very  time 
were  in  rel)ellion  against  their  rightful  gov- 
ernment, and  whose  design  and  object  it  was 
to  dismember  and  destroy  it.  See  Branch  v, 
Haas,   (1883)    16  Fed.  Rep.  53. 

Confederate  treasury  notes  were  bills  of 
credit  Within  the  meaning  of  the  Constitu- 
tion; that  they  were  emitted  by  a  combina- 
tion or  confederation  of  states  could  not  alter 
their  character,  and  a  contract  to  pay  a  loan 
of  such  notes  was  void.  Hale  v.  Huston, 
(1870)  44  Ala.  134.  See  also  Thomburg  v. 
Harris,  (1866)   3  Goldw.  (Tenn.)   157. 


See  Thoriagton  v.  Smith,  (z868)  8  WalL 

(U.  S.)  6,  holding  that  a  contract  for  the 
payment  of  Confederate  notes  made  during 
the  rebellion,  between  parties  residing  within 
the    so-called    Confederate    states,    could    be 
enforced  in  the  courts  of  the  United  States, 
and  noted  under  the  second  clause  of  article 
VI.,  providing  "This  Constitution,  and  the 
laws   of  the  United  States  which   shall  be 
made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  au- 
thority  of  the  United   States,   shall   be  the 
supreme  law  of  the  land;  and  the  ju(]^^  in 
every  state  shall  be  bound  thereby,  anything 
in  the  constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding." 
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''  Ho  1  tat6  shall    *    *    *    maka  anything  but  gold  and  sUver  coin  a  tender  in 
payment  of  debts.'' 


Vvwtr  to  DseUrt  Legal  Tandsr  BttldM  in  Oongreti. —  The  several  states  are  pro- 
hibited from  making  anything  but  gold  and  silver  coin  a  tender  in  payment 
of  debts,  but  no  intention  can  be  inferred  from  this  to  deny  to  Congress  this 
power. 


Legal  Tender  Case,  (1884)   110  U.  S.  446. 

See  8upra,  p.  678,  Power  to  Issue  Legal  Tender 
Treasury  Notes,  under  the  last  clause  of  sec- 
tion 8  of  this  article,  giving  to  Congress  the 
power  "  to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  offi- 
cer tiiereof." 

Whether  thii  is  an  enabling  clanae.  —  This 
is  not  an  enabling  clause.  The  states  are 
prefvented  by  it  from  creating  either  metal 
or  paper  money,  and  if  they  establish  tender 
laws  It  must  be  for  coin,  the  value  of  which 
is  regulated  by  Congress.  The  prohibition, 
as  we  learn  from  contemporaneous  authority, 
was  aimed  as  much  at  laws  which  enabled 
debtors  to  satisfy  their  creditors  by  property 
at  an  appraisal  as  at  any  other  abuse.  The 
prohibition  against  coinage  and  bills  would 
otherwise  have  been  sufficient.  This  clause 
does  not  oblige  the  states  to  pass  tender  laws. 
Nor  does  it  authorize  or  recognize  any  au- 


thority to  pass  such  laws  to  govern  all  cases. 
There  are  many  commercial  matters  beyond 
the  control  of  states.  And,  with  the  control 
over  certain  classes  of  contracts  and  under- 
takings placed  in  Congress,  it  is  evident  that 
no  tender  laws  passed  by  any  state  could 
govern  in  any  matter  which  was  not  itself 
governed  and  sanctioned  by  state  laws.  Van 
Husan  v.  Kanouse,  (1865)  13  Mich.  312. 

States,  though  they  cannot  coin  money,  can 
declare  that  gold  or  silver  coin,  or  both, 
whether  coined  by  the  Federal  or  the  Spanish 
or  the  Mexican  government,  shall  be  legal 
tender.  And  as  Congress  was  authorized  to 
make  money  only  out  of  coin,  and  the  states 
were  forbidden  to  make  anything  but  coin  a 
legal  tender,  a  specie  currency  was  secured 
in  both  the  federal  and  state  governments. 
There  was  thus  no  need  of  delegating  to  Con- 
gress the  power  of  declaring  a  legal  tender 
in  transactions  within  the  domain  of  federal 
legislation.  The  money  coined  by  it  was  the 
necessary  medium.  Thayer  V.  Hedges,  (1864) 
22  Ind.  301. 


As  BiUs  of  Credit  Were  Entirely  Abolished,  the  paper  money  of  the  state  banks  was 
the  only  currency  or  circulating  medium  to  which  the  prohibition  could  have 
had  any  application,  and  was  the  only  currency,  except  gold  or  silver,  left  lo 
the  states.  The  prohibition  took  from  this  paper  all  coercive  circulation,  and 
left  it  to  stand  alone  upon  the  credit  of  the  banks. 

A  statute  providing  that  "all  warrants 
drawn  on  the  treasury  shall  be  paid  out  of 
any  money  in  the  treasury  not  otnerwise  ap- 
propriated, or  out  of  the  particular  fund  ex- 
pressed therein,  and  shall  be  received  in  pay- 
ment of  all  taxes,  debts,  fines,  penalties,  and 
forfeitures  accruing  to  the  county,"  was  held 
to  be  void.  It  is  manifest  that  the  legis- 
lature would  have  no  power  to  require  an 
individual  to  receive  anything  but  gold  and 
silver  in  payment  of  his  debts,  and  it  is  not 
equally  clear  that  the  several  counties  of  the 
state  have  the  same  protection  from  the  Con- 
stitution of  the  country.  Gaines  v.  Rives, 
(1847)  8  Ark.  221. 


Veazie  Bank  v.  Fenno,  (1869)  8  Wall.  (U. 
8.)  552. 

Payment  of  taxes  due  a  county  or  town- 
■llip.  —  A  state  statute  which  authorizes  the 
receipt  of  state  bank  notes  in  payment  of 
the  school  funds  due  to  an  incorporated  town- 
ship is  valid.  In  respect  to  public  corpora- 
tions, created  for  public  purposes,  the  legis- 
lature has  the  exclusive  right,  as  trustee  of 
the  public  interest,  to  regulate,  control,  and 
direct  the  corporation,  and  its  funds  and 
franchises,  for  the  reason  that  the  whole 
interest  and  franchises  are  given  by  the  act 
of  incorporation  for  the  public  use  and  ad- 
▼aotage.  Bush  v.  Shipman,  (1843)  5  111. 
IQO. 


728 


Volume  VIII. 


Ugal  Trader.  CONSTITUTION.  Art.  L,  M.  10. 

Payment  for  IiguriM  to  Land  from  Pnblio  Improromonto. —  A  statute  providing  for  a 
general  system  of  internal  improvement  and  for  the  recovery  of  damages  for 
injury  done  to  real  estate,  would  be  invalid  if  it  provided  for  tiie  payment  of 
such  damages  in  anything  but  gold  and  silver. 

Stote  f7.  Beackmo,   (1846)   8  Blackf.   (Ind.)  260. 

Bank  Notot  Booeivod  in  Diaohargo  of  Contraet.  —  If  the  debtor  pays  bank  notes  which 
are  received  by  the  creditor  in  discharge  of  the  contract^  the  payment  is  just 
as  valid  as  if  gold  or  silver  had  been  paid. 

Gwin  V,  BreedloYe,  (1844)  2  How.  (U.  S.)  38. 

Money  Payable  in  Diioharge  of  Ezeontion.  —  If  a  marshal  has  received  bank  notes  in 
payment,  and  intended  they  should  be  taken  in  discharge  of  an  execution,  he 
can  only  pay  into  court  gold  or  silver  if  required  by  the  execution  creditor  to 
do  so. 

Gwin  V.  Breedlove,   (1844)   2  How.   (U.  S.)   38.      See  also  Griffin  v,  Thompson,   (1844) 
2  How.   (U.  S.)   244. 

Money  Payable  on  Bedemption  of  Property  lold  on  Izeention.  —  A  statute  authorizing  a 
redemption  of  property  sold  on  execution  on  the  payment  or  tender  of  the  money 
bid  at  the  sale  in  such  bank  notes  as  were  receivable  on  executions,  required 
the  purchaser  at  the  execution  sale  to  receive  such  money  only  as  he  was  boimd 
to  pay  when  he  purchased  the  land.  If  the  Act  had  said  in  express  terms  that 
bank  notes  should  be  good  tender  in  payment  of  the  amount  bid  at  an  execution 
sale,  it  would  have  been  unconstitutional. 

Lowxy  V.  M'Ghee,  (1835)  8  Yerg.  (Tenn.)  240. 
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ARTICLE  I.,  SECTION  10. 

"  Ho  state  ihall    *    *    *    pass  any  bill  of  attainder,  ez  poit  f  aeto  law."  ^ 

I.  What  Constitutes  a  Bill  of  Attainder,  726. 
II.  What  Constitutes  an  Ex  Post  Facto  Law,  727. 

I.  General  Definition^  727. 

a .  Laws  Relating  to .  Crimes  and  Penalties^  727. 

3.  Making  Innocent  Acts  Criminal^  728. 

4.  Altering  Legal  Rules  of  Evidence^  729. 

5.  Relating  to  Punishment  or  Penalty^  jag. 

6.  Relating  to  Matters  of  Procedure^  729. 

7.  Date  Offense  Committed^  730. 

8.  Statutes  Valid  as  to  Subsequent  Offenses^  73a 

9.  Construction  of  Statute  by  State  Courts  730. 

III.  Statutes  Relating  to  Offenses,  730. 

1.  Effect  of  Repeals  and  Amendments y 'jy>. 

2.  Extending  Period  of  Limitation y  731. 

3.  Regulating  Practice  of  Professions,  731. 

4.  Disbarment  of  Attorney  by  Civil  Suit,  732. 

5.  Tax  on  Occupation,  732. 

6.  Prohibiting  Manufacture  and  ScUe  of  Liquor,  732. 

7.  Determining  Fitness  to  Carry  on  Liquor  Business,  732. 

8.  Ordinance  Pcused  After  Issuance  of  License,  733. 

9.  Remedying  Defect  in  Unconstitutional  Statute,  733. 

10.  RepecU  of  Amnesty  Act,  733. 

11.  Prescribing  Test  Oaths,  733. 

12.  QucUifications  to  Vote  and  Hold  Office,  734. 

13.  Evidence  of  Circumstances  Prior  to  Enactment  of  the  Stc^ute,  735. 

14.  Forfeiture  of  Lands  for  Failing  to  Improve  Them,  735. 

15.  Statute  Too  Vague  to  Define  a  Crime,  735. 

16.  Validating  Proceedings  in  Courts  of  De  Pacto  Goifernment,  736. 

IV.  Statutes  Relating  to  Rules  of  Evidence  and  Competence  of 

Witnesses,  736. 

1.  Examination  of  furors,  736. 

2.  RenujvcU  of  DiscUfility  of  Ivitness  to  Testify,  736. 

3.  Comparison  of  Writings,  736. 

4.  Conviction  on  Testimony  of  Accomplice,  736. 

5.  Evidence  of  Marriage  to  Sustain  Charge  of  Polygamy,  737. 

6.  Impectchment  of  Witnesses,  737. 

7.  Allowing  Husband  or  Wife  to  Be  a  Witness  Against  the  Other,  737 

8.  Presumptions  of  Guilt  Arising  from  Evidence,  737. 

V.  Statutes  Relating  to  Punishments  or  Penalties,  737. 

1.  Providing  a  MitigcUed  Alternative  Punishment,  737. 

2.  Statutory  Penalty  Replacing  Common-law  Penalty,  j^y, 

3.  Increasing  Costs  on  Conviction,  738. 

4.  Cumulative  Sentences,  738. 

5.  Increasing  Punishment  for  Subsequent  Offenses,  738. 

6.  Affecting  Reductions  in  Imprisonment  for  Good  Conduct,  738. 

7.  Denying  Reductions  of  Sentences  on  Second  Offenses,  739. 

8.  Defining  Degrees  of  Offenses,  739. 

>A    dmiJar   dauae,   %m   an   inhiliition    on  Consiess,  is  contained  in  section  9  of  this 
article. 
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9.  Benefit  of  Acquittal  of  First  Degree  by  Cofwictum  of  Second^  740- 

10.  Changing  Punishment^  740. 

a.  From  Death  to  Imprisonment  for  Life^  740. 

b.  From  Death  to  Whipping  and  Imprisonment^  740. 

c.  From  Whipping  to  Penitentiary^  741. 

11.  Treatment  of  One  under  Sentence  of  Deaths  741. 

12.  Providing  Remedy  for  Enforcement  of  yudgment^  742. 

13.  Releasing  Penalty  Due  to  a  County^  742. 

14.  Prohibiting  Remarriage  of  Guilty  Divorced  Party ^  742. 

15.  Making  Mortgagee  in  Possession  Liable  for  Taxes  ^  743. 

VI.  Statutes  Relating  to  Remedies,  743. 

I.  Affecting  ^Jurisdiction  of  the  Courts^  743. 

a.  In  General^  743. 

b.  Changing  Place  of  TricU^  743. 

c.  Right  to  Change  Magistrates^  743. 

d.  Rearranging  yurisdiction  of  Appellate  Courts  744. 
J.  Grand  and  Petit  Jurors^  744. 

a.  Change  in  Number  of  Jurors^  744. 

b.  Selection  and  Summoning  of  ^urors^  744. 

c.  Regulating  Peremptory  Challenges^  744. 

3.  Indictments^  Informations^  and  Complaints ^  745. 

a.  Prosecution  by  Information  Instead  of  Indictment^  745. 

b.  Offense  Prior  to  Statute  Included  in  Indictment^  745. 

c.  Indictment  Drawn  under  Old  Statute^  745. 

d.  Authorizing  Conviction  of  Offense  Less  than  That  Charged^  7461 

e.  Amending  Indictments^  746. 
f  Form  of  Complaint ^  746. 

4.  Manner  of  Pleading  Insanity  and  Trial  of  Issue^  746. 

5.  Regulating  Order  of  Arguments  of  Counsel^  747. 

6.  Making  fudges  Instead  of  Jurors  Judges  of  the  Law^  747. 

7.  Regulating  Appeals^  747. 


I.  What  Constittttes  a  Bill  of  ATTAnrDSB.  —  A  bill  of  attainder  is  a 

legislative  Act  which  inflicts  punishment  without  a  judicial  trial.  If  the 
punishment  be  less  than  death,  the  Act  is  termed  a  bill  of  pains  and  penalties. 
Within  the  meaning  of  the  Constitution,  bills  of  attainder  include  bills  of 
pains  and  penalties.  In  these  the  legislative  body,  in  addition  to  its  legitimate 
fimctions,  exercises  the  powers  and  office  of  judge;  it  assumes,  in  the  language 
of  the  text-books,  judicial  magistracy;  it  pronounces  upon  the  guilt  of  the 
party,  without  any  of  the  forms  or  safeguards  of  trial ;  it  determines  the  auffi- 
ciency  of  the  proofs  produced,  whether  conformable  to  the  rules  of  evidence 
or  otherwise ;  and  it  fixes  the  degree  of  punishment  in  accordance  with  its  own 
notions  of  the  enormity  of  the  offense. 


GummingB  t;.  Missouri,  (1866)  4  Wall.  (U. 
S.)    323. 

Bills  of  attainder,  as  they  are  technically 
ealled,  are  such  special  Acts  of  legislation 
as  inflict  punishments  or  pains  or  penalties 
upon  persons  supposed  to  be  guilty  of  high 
offenses,  without  any  conviction  in  the  ordi- 
nary course  of  judicial  proceedings.  An- 
derson V,  Baker,  (1865)   23  Md.  623. 

ITie  term  "bill  of  attainder"  is  generical, 
and  embraces  both  bills  of  attainder  and  bills 
of  pains  and  penalties.  Drehman  v.  Stifle, 
(1869)  8  Wall.  (U.  S.)  601. 


Generally  against  indiyidualt  billa  of  at- 
tainder are  directed,  but  they  may  be  directed 
against  a  whole  class.  Cumminga  v,  Mis- 
souri,  (1866)   4  Wall.  (U.  S.)   324. 

Absolute  or  conditional  pnnisfament  may 
be  inflicted  by  bills  of  attainder.  Cummingt 
t\  Missouri,  (1866)  4  Wall.  (U.  8.)  324. 

''The  injustice  and  tjnraany  wluch  cbii- 
acterizes  ex  post  facto  laws  consists  alto- 
gether in  their  retrospective  operation,  whidi 
applies  with  equal  force,  aluiongh  not  et* 
clusively,  to  bills  of  attainder."  Ogden  v, 
Saunders,   (1827)    12  Wheat   (U.  8.)  266. 
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Hay  AffMt  Llli  and  Property.  —  A  bill  of  attainder  may  affect  the  life  of  an 
individual,  or  may  confiscate  his  property,  or  may  do  both, 

Fletoher  r.  Peck,  (1810)  6  Cranch  (U.  S.)   138. 

IL  What  Constittttes  an  Ex  Post  Facto  Law  —  1.  General  Definition.  — 
An  ex  post  facto  law  is  one  which  imposes  a  punishment  for  an  act  which  was 
not  punishable  at  the  time  it  was  committed ;  or  an  additional  punishment  to 
that  then  prescribed ;  or  changes  the  rules  of  evidence  by  which  less  or  different 
testimony  is  sufficient  to  convict  than  was  then  required ;  or,  in  short,  in  relation 
to  the  offense  or  its  consequences,  alters  the  situation  of  a  party  to  his 
disadvantage. 

Duncan  v.  Missouri,  (1894)  152  U.  S.  382. 
See  also  the  following  cases: 

United  Statea.  —  Thompson  v.  Utah,  (1898) 
170  U.  S.  861;  Kring  v,  Missouri,  (1882)  107 
U.  8.  235;  Pierce  v.  Carskadon,  (1872)  16 
Wall.  (U.  S.)  239;  Cummings  v.  Missouri, 
(1866)  4  Wan.  (U.  S.)  325;  In  re  Murphy, 
(1898)   87  Fed.  Rep.  551. 

Georgia,  —  Spencer  v.  Amy,  (1822)  R.  M. 
Charlt.  (Ga.)  178. 

Indianfi.  —  Strong  v.  State,  (1822)  1 
Blackf.  (Ind.)  196. 

TewoB.  —  Dawson  v.  State,  (1851)  6  Tex. 
347 ;  Holt  1?.  State,  2  Tex.  363. 

Tha  general  teste  for  determining  whether 
a  statute  is  applicable  to  offenses  committed 
prior  to  its  passage  are  whether  it  made  crim- 
inal and  punishable  any  act  that  was  innocent 
when  committed,  or  aggravated  any  crime 
previously  committed,  or  inflicted  a  greater 
punishment  than  the  law  annexed  to  suoh 
crime  at  the  time  of  its  commission,  or  al- 
tered the  legal  rules  of  evidence  in  order  to 
convict  the  offender.  Qibson  v.  Mississippi, 
(1896)    162  U.  S.  589. 

Setrospective  laws  which  do  not  impair 
the  obligation  of  contracts  or  partake  of  the 
character  of  ew  poet  facto  laws  are  not  con- 
demned or  forbidden  by  any  part  of  the  Con- 
stitution. Satterlee  v,  Matthewson,  (1829) 
2  Pet.  (U.  S.)  410. 

Cleeeiflcation  of  ez  post  facto  laws.  —  ''I 
will  state  what  laws  I  consider  ex  post  facto 
laws  within  the  words  and  the  intent  of  the 
prohibition.  1st.  Eveiy  law  that  makes  an 
action  done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criminal;  and 
punishes  such  action.  2d.  Evezy  law  that 
aggravates  a  crime,  or  makes  it  greater  than 
it  was  when  committed.  3d.  Every  law 
that  changes  the  punishment,  and  inflicts  a 
greater  punishment  than  the  law  annexed  to 
the  crime  when  committed.     4th.  Every  law 


that  alters  the  legal  rules  of  evidence,  and 
receives  less  or  different  testimony  than  the 
law  required  at  the  time  of  the  commission 
of  the  offense  in  order  to  convict  the 
offender."  Per  Chase,  J.,  in  Calder  v.  Bull, 
(1798)  3  Ball.  (U.  S.)  386. 

"  Of  this  case  it  may  he  remarked  that  the 
only  question  before  the  court  was  whether 
a  law  of  Connecticut  granting  a  new  hearing 
in  a  civil  cause  was  forbidden  as  being  an 
ex  post  facto  law;  and  when  the  court  de- 
termined that  the  interdict  did  not  extend  to 
civil  statutes  it  decided  the  cause.  What 
was  said,  therefore,  by  Judge  Chase  as  to  the 
kind  of  criminal  statutes  prohibited  was 
fairly  obiter  dictum.  But  in  the  course  of 
his  remarks  he  mentions  four  classes  of  laws 
which  he  considers  ex  post  facto  within  the 
words  and  intention  of  the  Constitution,  and 
his  classiflcation  has  often  been  repeated  by 
judges  and  text-writers  in  discussing  the  sub- 
ject. Still,  it  may  not  be  presumptuous  to 
say  that  doubts  may  be  entertained  whether 
his  fourth  class  docs  not  include  cases  out- 
side of  the  prohibition,  whether  every  law 
that  alters  the  legal  rules  of  evidence  and 
receives  different  testimony  than  the  law  re- 
quired at  the  time  of  the  commission  of  the 
offense,  in  order  to  convict  the  offender,  is  an 
ex  post  facto  law.  Mr.  Bishop  declines  to 
assent  to  it,  and  Chief  Justice  Beasley  men- 
tions it  with  a  'perhaps;'  and  it  is  easy  to 
see  that  it  may  intrench  too  far  upon  legis- 
lative control  over  mere  methods  of  pro- 
cedure. But  it  is  plain  that  Judjye  Chase's 
classes  extend  much  beyond  Blackstone's  ex- 
pression. It  seems  to  me,  also,  t^hat  Judge 
Chase  did  not  consider  his  classes  as  ex- 
haustive, for  he  closes  them  with  the  remark 
that  '  all  these  and  similar  laws  are  mani- 
festly unjust  and  oppressive,*  an  allusion, 
doubtless,  to  the  characteristics  by  which  he 
had  fornnil'^ted  his  rules."  Moore  v.  State, 
(1881)   43  N.  J.  L.  216. 


2.  Laws  Belating  to  Crimes  and  Penalties.  —  Ex  post  facto  laws  relate  to 
penal  and  criminal  proceedings  which  impose  punishments  and  forfeitures, 
and  not  to  civil  proceedings  which  affect  private  rights  retrospectively. 

Watson  r.  Mercer,   (1834)   8  Pet.    (U.  S.)  3  Dnll.  (U.  S.)  393:  Society,  ^tc,  r.  Wheeler, 

110.    See  also  the  followinor  cases:  (1814)  2  GaH.  (U.  S.)    105,  22  Fed.  Cas.  No. 

United  States.  —  /n  re  Sawyer,  (1888)   124  13.156. 

U.  8.  219;  Locke  v.  New  Orleans,   (1866)   4  Alabama.  —  Holman     r.     Norfolk     Bank, 

Wall.    (U.  S.)    173;   Calder  v.  Bull,    (1798)  (1847)     12    Ala.    417;    Elliott    v.    Mayfield, 
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(1842)  4  Ala.  423;  Bloodgood  v.  Oammaftki 
(1834)  5  Stew.  &  P.  (Ala.)  280;  Aldridge  «. 
TuBcumbia,  etc.,  R.  Co.,  (1832)  2  Stew.  A  P. 
(Ala.)    199. 

Arkansas.  ^  State  v.  Kline,  ( 1861 )  23  Ark. 
687. 

Conneotiout.  —  Bridgeport  v.  Hubbell, 
(1824)   5  Conn.  240. 

a«or^.  —  White  v.  Wayne,  (1807)  T.  U. 
P.  Charlt.  (Ga.)  100;  Welbom  v.  Akin, 
(1871)  44  6a.  420;  Boston  v,  Cummins, 
(1864)  16  Ga.  106;  Tucker  v,  Harris,  (1863) 
13  Ga.  1;  Wilder  17.  Lumpkin,  (1848)  4  Ga. 
209. 

/{{afco.  >- Shepherd  v,  Grimmett,  (1892)  3 
Idaho  409. 

Illinois.  —  Coles  v.  Madison  County,  (1826) 
1  111.  166. 

Iowa.  —  Drake  v.  Jordan,  (1887)  73  Iowa 
707;  McLane  f;.  Bonn,   (1886)   70  Iowa  752. 

Kentucky.  — Fisher  v.  Cockerill,  (1827)  6 
T.  B.  Mon.  (Ky.)  133;  Henderson,  etc.,  R. 
Co.  V.  Dickerson,  (1866)  17  B.  Mon.  (Ky.) 
177. 

Louisiana.  —  New  Orleans  17.  CordevioUe, 
(1868)  13  La.  Ann.  268;  Municipality  No. 
One  17.  Wheeler,  (1866)   10  La.  Ann.  746. 

Uarylamd.  —  Grinder  v.  Nelson,  (1860)  9 
Gill  (Md.)  299. 

Uassachusetts.  —  Locke  v,  Dane,  (1812)  9 
Mass.  360. 

Michigan.  —  Scott  17.  Smart,  (1849)  1 
Mich.  302. 

Missouri.  —  Em  p.  Bethurum,  (1877)  66 
Mo.  646. 

New  Jersey. — Moore  17.  State,  (1881)  43 
N.  J.  L.  214;  State  v.  Reed,  (1864)  31  N.  J. 
L.  133. 

New  York.  —  Burch  17.  Newbury,  (1862)  10 
N.  Y.  391;  Southwick  v.  Southwick,  (1872) 
49  N.  Y.  620;  Bay  17.  Gage,  (1862)  36  Barfo. 
(N.  Y.)  449. 

Pennsylvania.  —  Grim  17.  Weissenberg 
School  Dist.,  (1868)  67  Pa.  St.  436;  Com. 
17.  Lewis,  (1814)   6  Binn.  (Pa.)  271. 

Rhode  Island.—- SisLte  v.  Paul,  (1868)  6 
R.  I.  190. 

South  CaroUna.  —  Callahan  v.  Callahan, 
(1891)  36  S.  Car.  464;  Byrne  17.  Stewart, 
(1812)   3  Desaus.   (S.  Car.)   477. 

Tewas.  —  Bender  17.  Crawford,  (1870)  33 
Tex.  760;  De  Cordova  17.  Galveston,  (1849) 
4  Tex.  470. 

Vermont.  —  State  17.  Welch,  ( 1891 )  66  Vt 
60. 

Fir^pima.  —  Danville  17.  Pace,  (1874)  26 
Gratt.  (Va.)  9. 

This  proviaion  cannot  be  evaded  by  the 
fonn   in  which   the   power  of  the   state   is 


exerted.     CrnnmingB  v.  IfiMonri,   (1866)  4 
WaU.   (U.  S.)   329. 

Right  of  actios  for  tort — A  law  aiTeetiqg 
the  right  to  maintain  a  civil  action  to  reoovcr 
damages  for  a  tort  or  taking  it  away  is  not 
an  em  post  facto  law.  Eastman  17.  Claekamas 
County,  (1887)  32  Fed.  Rep.  31. 

A  ttatute  permitting  recovtry  of  the  valae 
of  betterments  made  on  land  liy  a  person 
from  whom  land  is  recovered  in  an  action  of 
ejectment,  while  retrospective  in  its  open- 
tion  and  impairing  vested  rights  under  exist- 
ing laws,  is  not  repugnant  to  any  proviaion 
in  the  Consti^tion  of  the  United  States. 
Albee  17.  May,  (1834)  2  Paine  (U.  8.)  74,  1 
Fed.  Gaa.  No.  134. 

A  statute  ordering  a  new  trial  of  an  in- 
quisition to  ascertain  damages  on  condemna- 
tion of  land  for  a  railroad  is  not  assailable 
as  an  Mv  post  facto  law.  Baltimore,  etc,  R 
Co.  17.  Nesbit,  (1860)  10  How.  (U.  8.)  402. 

A  bastardy  proceeding  is  civil  and  not 
criminal,  and  a  statute  relating  thereto  is  not 
an  em  post  facto  law.  While  the  action  u 
prosecuted  in  the  name  of  the  state,  on  the 
relation  of  the  prosecuting  witness,  and  the 
remedy  is  quite  stringent,  yet  in  eveiy  other 
particular  it  is  essentially  a  civil  action. 
WilletU  17.  Jeffries,  ( 1870)  6  Kan.  470. 

Sslisf  from  liability  for  acts  done  under 
military  authority.  —  A  provision  of  the 
Missouri  constitution  that  "no  person  shall 
be  prosecuted  in  any  civil  action  for  or  on 
account  of  any  act  by  him  done,  performed, 
or  executed,  after  the  first  of  January,  one 
thousand  ei^ht  hundred  and  sixty-one,  by 
virtue  of  military  authority  vested  in  him 
by  the  government  of  the  United  States,  or 
that  of  this  state  to  do  such  acts,  or  in 
pursuance  to  orders  received  by  him  from 
say  perscm  vested  with  such  authority;  and 
if  any  action  or  proceeding  shall  have  here- 
tofore been,  or  shall  hereafter  be,  instituted 
against  any  person  for  the  doing  of  any  such 
act,  the  defendant  may  plead  this  section  in 
bar  thereof,"  was  held  not  to  be  a  bill  of 
attainder.  I>rehman  v.  Stifie,  (1869)  8 
WalL  (U.  S.)  696.  See  also  Clark  9.  Dick, 
(1870)  1  Dill.  (U.  S.)  8,  6  Fed.  Ou.  No. 
2,818. 

A  state  statute  providing  for  the  deporta- 
tion of  slaves  brou^t  into  the  state  before  a 
certain  period  was  held  to  be  neither  crim- 
inal  nor  penal  in  its  operation,  and  therefore 
could  not  properly  be  called  an  em  post  facto 
law.     Matter  of  Perkins,  (1862)  2  Cal.  440. 


8.  Making  Lmooent  Acts  CriminaL — An  ex  post  facto  law  ia  one  which 

Tenders  an  act  punishable  in  a  manner  in  which  it  was  not  punishable  when  it 

was  committed.    Such  a  law  may  inflict  penalties  on  the  person,  or  may  inflict 

pecuniary  penalties  which  swell  the  public  treasury.     The  legislature  is  then 

prohibited  from  passing  a  law  by  which  a  man's  estate,  or  any  part  of  it,  shall 

be  seized  for  a  crime  which  was  not  declared,  by  some  previous  law,  to  render 

him  liable  to  that  punishment 

Fletcher  v.  Peck,   (1810)   6  Cranch   (U.  8.)    188.      See  also  Bennett  v.  Boggs,   (1810) 
laldw.  (U.  8.)  60,  3  Fed.  Cas.  No.  1,310. 
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4.  Altering  Legal  Bnlet  of  Evidenoe.  —  A  law  which  alters  the  legal  rules  of 
eYidenoe,  and  receives  testimony  less  or  other  than  the  law  required  at  the 
time  of  the  commission  of  the  offense,  in  order  to  convict  the  offender,  is  an 
ex  post  facto  law,  within  the  prohibition  of  the  Constitution. 

State  9.  Bond,  (1856)  4  Jones  L.  (N.  Gar.) 
11,  holding  that  a  statute  providing  that 
"every  species  of  unlawful  trading  ¥rith  a 
■lave,  which  is  forbidden  by  this  chapter, 
shall,  when  done  by  the  agent  or  manager  of 
another  in  the  course  of  the  business  in  which 
he  is  employed,  be  deemed  to  have  been  done 
1^  the  oonsent  and  command  of  his  principal 


or  employer,  unless  the  contrary  be  proved," 
was  efD  post  facto  as  to  a  previous  offense. 

A  ttatute  which  permits  different  testi- 
mony to  sustain  a  conviction  from  what  would 
have  been  held  sufficient  for  that  purpose  un- 
der pre-existing  laws  is  tso  post  facto,  Callo- 
way V,  State,  (1880)  7  Tex.  App.  685.  See 
also  Johnson  v.  State,  (1884)  16  Tex.  App. 
410;  Valesco  v.  State,  (1880)  9  Tex.  App.  77. 


6.  Belating  to  Pimishment  or  Penalty.  —  A  statnte  Whioh  mtigates  the  Bigor  of  tha 
Law  in  force  at  the  time  the  crime  was  committed  cannot  he  regarded  as 
ex  post  facto  with  reference  to  that  crime. 

were  oonmiitted  prior  to  its  enactment,  dis- 
punishable. It  does  not  inflict  any  greater 
punishment  than  was  before  prescribed;  it 
IS  not  therefore  ew  post  faoto;  it  only  au- 
thorizes a  mitigation  of  a  penalty;  it  is 
therefore  an  act  of  clemency  which  violates 
no  right,  but  grants  a  privilege  to  a  eon« 


Rooney  v.  North  DakoU,  ( 1005)  196  U.  S. 
324. 

A  statiite  which  lessens  the  punishment 
applioable  when  an  offense  was  conunitted  is 
not  em  post  facto  in  a  legal  sense.  State  i;. 
King,   (1873)   69  N.  Car.  419. 

A  mere  remedy  which  ameliorates  punish- 
ment and  inures  solely  to  the  benefit  of  the 
party  to  be  pimiahed  cannot  be  considered  as 
coming  within  the  prohibition  of  retroactive 
or  em  post  facto  laws ;  and  this  is  particularly 
obvious  where  the  party  himself  has  it  in  his 
power  to  decline  the  ameliorated  punishment 
and  elect  to  be  punished  under  the  law  as  it 
was  when  the  crime  was  committed.  Mc- 
Inturf  V.  State,  (1886)  20  Tex.  App.  353. 

■ 

A  statute  which  provides  that,  in  a  cer- 
tain class  of  cases,  instead  of  a  fixed  and 
inflexible  rule  of  punishment,  which  could 
not  be  modifled  or  varied,  the  court  has  au- 
thority to  substitute  a  milder  sentence,  is  not 
a  violation  of  any  right  or  privilege  of  an 
accused  party,  nor  does  it  render  the  class 
of  offenses  to  which  it  relates,  and  which 


▼icted  party.      Dolan  r.  Thomas,   (1866)    12 
Allen  (maa.)  421. 

Must  be  clearly  a  mitigation.  —  Any  radi- 
cal change  which  affects  the  mode  or  degree 
of  punishment  should  be  condemned  as  em 
poet  facto  and  unconstitutional,  imless 
clearly  and  indisputably  a  mitigation  of  tho 
former  punishment.  Murray  v.  State,  ( 1876) 
1  Tex.  App.  429. 

Where  a  change  is  made  in  the  manner  of 
the  punishment,  if  the  change  be  of  that 
nature  which  could  not  poesibly  be  regarded 
in  anv  other  light  than  that  of  mitigation  of 
punishment,  the  act  would  not  be  em  poet 
facto  where  made  applicable  to  offenses  com- 
mitted before  its  passage.  People  v.  Hayes, 
(1894)  140  N.  Y.  492,  affirming  (1893)  70 
Hun  (N.  Y.)  111. 


laflletlag  Chreater  Punlahment.  —  Any  law  which  was  passed  after  the  commission 
of  the  offense  for  which  the  party  is  being  tried  is  an  ex  post  facto  law  when 
it  inflicts  a  greater  punishment  than  the  law  annexed  to  the  crime  at  the  time  it 
was  committed  or  when  it  alters  the  situation  of  the  accused  to  his  disadvantage. 

Medley,  Petitioner,   (1890)   134  U.  S.  171.      son  v.  Ohio,  etc.,  R.  Go.,  (1872)  64  111.  646| 
See  also  Moore  v.  State,  (1866)  40  Ala.  53;      Lynn  v.  State,  (1896)  84  Md.  78. 
Johnson  v.  People,  (1898)  173  111.  133;  Wil- 

8.  Belating  to  Hatters  of  Prooednre.  —  A  law  cannot  be  considered  outside  the 
rule  as  an  6x  post  facto  law  merely  because  it  might  be  considered  a  matter  of 
procedure  if  it  substantially  affects  the  rights  of  the  accused. 


Kring  v.  Missouri,  (1882)    107  U.  S.  232. 


"Hie  inhibition  upon  the  passage  of  em 
poet  facto  laws  does  not  give  a  criminal  a 
right  to  be  tried,  in  all  respects,  by  the  law 
in  force  when  the  crime  charged  was  com- 
mittad.     The  mode  of  trial  is  always  under 


legislative  control,  subject  only  to  the  con- 
dition that  the  legislature  may  not,  under 
the  guise  of  establishing  modes  of  procedure 
and  prescribing  remedies,  violate  the  accepted 
principles  that  protect  an  accused  person 
against  em  poet  facto  enactments."  Gibson 
V.  Mississippi,  (1896)  162  U.  S.  690. 
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Hie  objection  that  lies  against  €m  po$t 
faeio  laws  does  not  lie  against  statutes  that 
merely  authorize  amendments  or  changes  in 
the  pleadings  and  procedure,  because  in  these 
matiers  there  are  no  vested  rights.  Statutes 
of  the  latter  kind  may  be  applied  to  pending 
aetions  without  giving  just  cause  of  com- 

Jlaint  to  the  parties.    George  v.  Reed,  (1869) 
01  Mass.  380. 

It  is  entirely  competent  for  the  legislature 
to  change  the  manner  of  criminal  trials,  re- 
gardless of  the  time  of  the  commission  of  the 
offense  or  time  of  trial,  without  making  the 
Act  prescribing  such  changes  obnoxious  to 
the  constitutional  inhibition.  State  t;.  Car- 
ter, (1881)  33  La.  Ann.  1214. 

Ho  deprivation  of  substantial  rights. — 
''It  is  well  settled  that  a  person  accused  of 
crime  is  not  entitled,  of  right,  to  be  tried  in 
the  exact  mode,  in  all  respects,  that  may  be 
prescribed  at  the  time  of  the  commission  of 


said  crime,  and  that  he  is  not  entitled,  of 
right,  to  be  tried  before  the  court  having 
jurisdiction  of  the  crime  when  committed, 
but  that  the  legislature  may  prescribe  a  new 
and  different  mode  of  procedure  and  vest 
jurisdiction  in  a  new  and  different  courL 
But  it  is  equally  well  settled  that  the  law- 
making power  cannot  in  the  exercise  of  the 
authority  to  regulate  the  mode  of  procedure 
whereby  and  to  determine  the  court  wherein 
a  crime  shall  be  prosecuted  deprive  the  ac- 
cused of  any  substantial  ri^ts  which  he  poe- 
sessed  when  the  crime  was  committed,  or  add 
anything  to  the  burdens  and  penalties  which 
were  then  imposed  upon  him  with  respect 
thereto.  This  distinction  was  fully  recog- 
nized in  Kring  t^.  Missouri,  ( 1882)  107  U.  S. 
231;  Thompson  v.  Utah,  (1898)  170  U.  8. 
343;  State  v.  Ardoin,  (1899)  61  La.  Ann. 
169.''  State  v,  Fourohy,  (1902)  106  La. 
749. 


7.  Date  Qffenae  OommittecL — The  term  ex  post  facto  necesBarily  implies  a 
fact  or  act  determined^  after  which  the  law  in  question  is  passed.  Whether 
it  is  ex  post  facto  or  not  relates,  in  criminal  cases,  to  which  alone  the  phrase 
applies,  to  the  time  at  which  the  offense  charged  was  committed.  If  the  law 
complained  of  was  passed  before  the  commission  of  the  act  with  which  the 
prisoner  is  charged,  it  cannot,  as  to  that  offense,  be  an  ex  post  facto  law.  If 
passed  after  the  commission  of  the  offense,  it  is  as  to  that  ex  post  facto,  though 
whether  of  the  class  forbidden  by  the  Constitution  may  depend  on  other  matters. 
But  BO  far  as  this  depends  on  the  time  of  its  enactment,  it  has  reference  solely  to 
the  date  at  which  the  offense  was  committed  to  which  the  new  law  is  sought  to 
be  applied.  "No  other  time  or  transaction*  but  this  has  been  in  any  adjudged  case 
held  to  govern  its  ex  post  facto  character. 

Kring  v.  Missouri,  (1882)  107  U.  S.  225. 

8.  Btatutei  Valid  as  to  Bubsequent  OfiSBnsei.  —  Though  a  state  statute  may  be 
invalid  as  an  ex  post  facto  law  if  given  a  retrospective  operation,  it  is  neverthe- 
less valid  as  to  all  offenses  committed  since  its  enactment. 

Jaehne  v.  New  York,  (1888)  128  U.  S.  190.  See  also  People  v.  (yNeil,  (1888)  109  N.  T. 
a62;  Bittenhaus  v.  Johnston,  (1896)  92  Wis.  694. 

9.  Constniotion  of  Statute  by  State  Court.  —  The  construction  by  the  state  court 
tbat  a  statute  under  which  a  person  has  been  convicted  is  prospective  only,  will 
be  followed  in  a  federal  court  on  the  question  whether  or  not  the  statute  is  an 
ex  post  facto  law. 

In  fv  Jaehne,  (1888)  36  Fed.  Rep.  367. 

m.  Stattttss  Kslatxvo  to  Offenses —  1.  Effect  of  Bepeals  and  Amendments 

—  lepaal  of  sutute  withent  laving  Clause.  —  When  a  statute  has  been  repealed  without 

making  any  provision,  by  way  of  saving  or  otherwise,  by  which  the  punishment 

llierein  prescribed,  or  any  other,  could  be  legally  visited  upon  those  who  had 

previously  been  guilty  of  that  offense,  the  effect  of  the  repeal  is  to  leave  no 

sanction  or  punishment  for  that  crime  which  is  applicable  to  such  previous 
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offenders,  and  a  person  accused  of  such  an  offense  cannot  be  convicted  under 

a  substitute  statute. 

State  V,  Daley,  (1860)  29  Conn.  275.  See 
also  Wilson  v,  Ohio,  etc.,  R.  Co.,  (1872)  64 
lU.  542;  Roberts  r.  State,  (1815)  2  Overt. 
(Tenn.)  423. 


When  aggraTation  of  punishment  pre- 
scribed.—  When  an  old  rule  of  punishment 
has  been  superseded  and  repealed,  without 
any  saving  of  prosecutions  pending  or 
offenses  already  committed,  the  super^ing 
statute  could  not  constitutionally  apply  to 
such  cases  when  it  establishes  a  new  rule  of 
punishment   in   aggravation   of  the  rule   in 


force  when  the  offense  was  committed. 
Flaherty  17.  Thomas,  (1866)  12  Allen  (Mass.) 
428. 

Punishment  not  relaxed.  —  When  an 
offense  under  a  certain  statute  was  com- 
mitted before  its  amendment  a  prosecution 
cannot  be  sustained  under  the  original  stat- 
ute, nor  under  the  amendment,  when  it  did 
not  operate  to  relax  or  remit  some  part  of 
the  punishment  prescribed  by  the  Act  to 
which  it  is  amendatory.  State  v.  McDonald, 
20  Minn.  136. 


autnte  laving  the  Operation  of  Bopoalod  autntas.  —  Under  a  statute  providing  that 
^'  the  repeal  of  any  law  creating  a  criminal  offense  does  not  constitute  a  bar  to 
the  indictment  or  information  and  punishment  of  an  act  already  committed 
in  violation  of  the  law  so  repealed,  unless  the  intention  to  bar  such  indictment 
or  information  and  punishment  is  expressly  declared  in  the  repealing  Act/' 
an  offender  is  to  be  punished  under  the  law  relating  to  the  offense  as  it  existed 
at  the  time  of  the  commission  of  the  crime,  though  a  substitute  to  that  statute 
in  terms  repealed  it. 

People  1?.  McNulty,  (1892)  93  Cftl.  427. 
See  also  Johnson  v.  People,  (1898)  173  111. 
133;  State  v.  Smith,  (1895)  62  Minn.  540. 

The  MTing  clause  of  a  repealing  statute 


is  in  no  sense  an  ea  post  facto  law,  as  a  per- 
son is  not  punished  under  that  clause,  but 
under  the  law  as  it  existed  at  the  time  he 
committed  the  offense.  People  t^.  Maxwell, 
(1894)  83  Hun  (N.  Y.)   157. 


SffMt  of  Amtadment  of  sutnto.  —  At  the  time  an  offense  of  carrying  concealed 
weapons  was  alleged  to  have  been  committed  the  statute  did  not  prohibit  one 
who  had  good  and  sufficient  reason  to  apprehend  an  attack  from  carrying 
concealed  weapons.  Before  trial  the  statute  was  amended  by  striking  out  the 
words  "  having  good  and  sufficient  reason  to  apprehend  an  attack,"  and  without 
any  saving  clause  changed  without  mitigating  the  punishment  for  the  offense. 
It  was  held  that  the  defendant  could  not  be  punished  for  the  offense  under  the 
original  statute,  and  that  the  amended  Act  operated  as  an  ex  post  facto  law. 

Lindzey  r.  State,  (1888)   65  Miss.  643. 

2.  Extending  Period  of  Limitation.  —  A  law  enlarging  or  repealing  a  statutory 
bar  against  criminal  prosecutions  may  apply  as  well  to  past  as  to  future  cases 
if  its  terms  include  both  classes,  and  in  any  case  where  a  right  to  acquittal  has 
not  been  absolutely  acquired  by  the  completion  of  the  period  of  limitation, 
that  period  is  subject  to  enlargement  or  repeal  without  being  obnoxious  to  the 
constitutional  prohibition  against  ex  post  facto  laws. 


Com.  V.  Duffy,  (1880)  96  Pa.  St.  514. 

When  prosecution  already  barred.  —  A 
statute  extending  the  time  within  which 
prosecutions  might  be  commenced  from  two 
to  five  years  from  the  time  of  committing  the 
offense  is  an  eo?  poai  facto  law  as  applied 


to  an  offense  barred  at  the  time  of  the  enact- 
ment of  the  statute.  Moore  v.  State,  (1881) 
43  N.  J.  L.  204,  reveraing  State  v.  Moore, 
(1880)  42  N.  J.  L.  208.  See  also  People  v. 
Lord,  (1877)  12  Hun  (N.  Y.)  282;  Stote  v. 
Sneed,  (1860)  26  Tex.  Supp.  66. 


3.  Sagnlating  Praotioe  of  Profefldoiis.  —  A  person  who  has  once  engaged  in 

the  practice  of  medicine  and  has  been  licensed  to  do  so  cannot  object  to  the 
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8tatiLtx>ry  proceedings  of  a  medical  board  to  determine  his  qualifications  to 
practice  medicine,  on  the  ground  that  the  statute  is  in  the  nature  of  an  ex  post 
facto  law,  when  the  statute  does  not  attempt  to  punish  him  for  any  past  offense, 
and  in  the  most  extreme  view  can  only  be  considered  as  requiring  continuing 
evidence  of  his  qualifications  as  a  physician  or  surgeon. 


Reetz  r.  Michigan,  (1903)   188  U.  S.  609. 

A  statute  prescribins  qualifications  for  all 
persons  proposing  to  practice  medicine  and 
surgery  is  not  an  ex  post  facto  law.  Fox  v. 
Territory,  (1884)   2  Wash.  Ter.  300. 

Refusing  or  revoking  certificates  of  qualifi- 
cation to  practice  medicine.  —  An  Ohio  stat- 
ute which  authorizes  the  medical  board,  for 
the  causes  therein  mentioned,  to  refuse  or 
revoke  certificates  of  qualification  required 
of  physicians  before  they  are  entitled  to  prac- 
tice in  that  state  is  not  in  conflict  with  this 
clause  which  prohibits  the  passage  by  any 
state  of  ex  post  facto  laws  and  bills  of  at- 
tainder. France  v.  State,  (1897)  57  Ohio 
St.  20. 

One  convicted  of  felony  prohibited  from 
practicing.  —  A  statute  providing  that  "any 
person  who  •  •  •  after  conviction  of 
a  felonv  shall  attempt  to  practice  medicine, 
or  shall  so  practice,  •  •  •  shall  be 
guilty  of  a  misdemeanor,"  is  not  an  ex  post 
facto  law  when  made  to  operate  upon  a  per- 


son convicted  of  a  felony  prior  to  the  enact- 
ment of  the  statute.  Hawker  v.  New  York, 
(1898)  170  U.  S.  190,  affirnUng  People  r. 
Hawker,  (1897)   152  N.  Y.  238. 

Regulating  practice  of  dentistry.  —  A  stat- 
ute which  provides  that  it  shall  be  unlawful 
for  any  person  (except  physicians  and  sur- 
geons) to  engage  in  the  practice  of  dentistry, 
"  unless  such  person  has  graduated  and  re- 
ceived a  diploma  from  the  faculty  of  a  rep- 
utable institution  where  this  specialty  is 
taught,"  or  shall  have  obtained  a  certifi- 
cate from  a  board'  of  examiners  duly  ap- 
pointed and  authorized  by  the  provisions 
of  this  Act  to  issue  such  certificate,  excepting 
those  persons  who  "  have  been  engaged  in  the 
continuous  practice  of  dentistry  in  this  state 
for  three  years  or  over  at  the  time  or  prior 
to  this  Act,"  is  invalid  as  an  e«  post  facto 
law  as  applied  to  a  person  engaged  in  the 
practice  of  dentistry  at  the  time  the  Act  wa? 
passed,  but  for  a  less  period  than  three  years. 
Com.  V,  Wasson,  (Pa.  1882)  3  Crim.  L.'Mag. 
726. 


4.  Disbarment  of  Attorney  by  Civil  Bnit — A  state  statute  which  authorizes 
the  disbarment  of  an  attorney  by  means  of  a  civil  suit,  in  addition  to  the  criminal 
prosecution  already  provided  for  the  accomplishment  of  that  end,  is  objec- 
tionable as  an  ex  post  facto  law,  as  applied  to  one  who  could  only  have  been 
disbarred  upon  and  after  conviction,  when  offenses  with  which  he  was  charged 
were  said  to  have  been  committed. 

State  V.  Fourchy,   (1902)    106  La.  760. 

6.  Tax  on  Occupation. —  A  state  statute  imposing  a  tax  upon  a  certain  occu- 
pation, and  making  it  an  offense  to  fail  to  pay  the  tax,  is  not  an  ex  post  facto 
law ;  it  does  not  relate  to  any  act  or  acts  done  prior  to  its  passage,  but  only  to 
the  pursuance  of  a  designated  occupation  after  the  commencement  of  the  year 
following  the  passage  of  the  Act  by  one  who  has  failed  to  pay  the  tax  imposed 
for  the  year  in  which  he  engages  in  that  occupation. 

Kehrer  v.  Stewart,  (1903)   117  6a.  969. 

6.  Prohibiting  Xannfiustnre*  and  Sale  of  liquor. —  A  statute  prohibiting  the 
manufacture  and  sale  of  intoxicating  liquors  is  not  an  ex  post  facto  law. 

Gbntine  v.  Tillman,  (1893)  54  Fed.  Rep.  972. 

7.  Determining  Fitness  to  Carry  on  Liquor  Business.  —  A  municipal  ordinance 
regulating  the  issue  of  liquor  dealers'  licenses  and  providing  in  part  that 
"  as  a  police  measure  for  the  suppression  of  public  vice,  immorality,  and 
crime,  no  license  shall  be  granted  under  this  section,  upon  the  recommendation 
of  citizens  or  otherwise,  to  any  person  who  has  been  convicted  of  felony,  or  to 
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any  person  who  has  carried  on,  is  carrying  on,  or  is  about  to  carry  on  the 
business  of  selling  or  furnishing  spirituous,  malt^  or  fermented  liquors  or 
wines  in  any  dance-cellar  or  dance-hall,  or  in  any  place  where  females  are 
suffered  or  procured  to  wait  or  attend  in  any  manner  on  any. person,  and 
wherein  also  any  musical,  theatrical,  or  other  public  exhibition  or  performance 
is  exhibited  or  performed,  or  in  connection  with  any  resort  for  lewd,  immoral, 
or  unlawful  purposes,"  punishes  no  past  act  committed,  done,  or  suffered  to  be 
done.  It  simply  furnishes  a  standard  applicable  to  all  persons,  by  which  their 
fitness  to  conduct  a  business,  in  itself  dangerous  to  the  morals  and  good  order 
of  the  city,  shall  be  measured. 

Foster  t;.  Police  Oom'rs,  (1894)  102  Gal.  488. 

8.  Ordinance  Passed  After  lasnanoe  of  Idoense.  —  When  a  person  has  procured 
a  license  to  carry  on  the  business  of  retailing  spirituous  liquors,  an  ordinance 
passed  after  the  issuance  of  the  license  forbidding  the  keeping  open  of  taverns 
after  ten  o'clock  at  night  is  not  an  ex  post  facto  law  a?  to  an  offense  committed 
after  its  enactment 

State  V.  Isabel,  (1888)  40  La.  Ann.  340. 

9.  Bemedying  Defect  in  Vnoongtitntional  Statute.  —  A  statute  to  remedy  the 
defect  in  a  prior  statute,  unconstitutional  for  failing  to  provide  for  trial  by 
jury,  can  be  given  no  retroactive  operation. 

Com.  V.  Edwards,   (1840)   9  Dana   (Ky.)   447. 

10.  Repeal  of  Amnesty  Act. —  An  ordinance  of  a  state  constitutional  con- 
vention repealing  an  amnesty  Act  was  substantially  an  ex  post  facto  law,  as  it 
made  criminal  what  before  the  ratification  was  not  so,  and  took  away  a  vested 
right  of  immunity. 

State  V.  Keith,   (1869)   63  K.  Car.  140. 

11.  Prescribing  Test  Oaths. —  Provisions  in  a  state  constitution  prescribing 
certain  test  oaths  relating  to  the  commission  or  noncommission  of  past  offenses 
as  a  condition  to  the  right  to  hold  any  office  under  the  state,  and  to  practice  or 
follow  certain*  professions  and  callings,  were  held  to  be  invalid.  The  pro- 
visions in  effect  imposed  punishment  for  acts  which  were  not  offensive  at  the 
time  coDMnitted,  and  attached  additional  punishment  to  acts  which  were  offenses 
at  the  time  committed. 


Cummings  17.  Missouri,  (1866)  4  Wall.  (U. 
8.)  316,  in  which  case  the  court  said:  "The 
deprivation  of  any  rights,  civil  or  political, 
previously  enjoyed,  may  be  punishment,  the 
circumstances  attending  and  the  causes  of 
the  deprivation  determining  this  fact.  Dis- 
qualification from  office  may  be  punishment, 
as  in  cases  of  conviction  upon  impeachment. 
Disqualification  from  the  pursuits  of  a  law- 
ful avocation,  or  from  positions  of  trust,  or 
from  the  privilege  of  appearing  in  the  courts, 
or  acting  as  an  executor,  administrator,  or 
guardian,  may  also,  and  often  has  been,  im- 
posed as  punishment." 


That  a  test  oath  for  teachers  and  preachers 
is  invalid,  see  Cummings  f.  Missouri,  (1866) 
4  Wall.  (U.  S.)  316;  State  v.  Heighland, 
(1867)    41  Mo.  389. 

That  a  test  oath  for  attorneys  is  invalid, 
see  Murphy,  etc.,  Test  Oath  Cases,  (1867) 
41  Mo.  339,  upon  the  authority  of  Cum- 
mings V.  Missouri,  (1866)  4  Wall.  (U.  S,) 
316.  But  see  Ex  p.  Hunter,  (1867)  2  W. 
Va.  159,  and  Ex  p.  Quarrier,  (1870)  4  W. 
Va.  222,  wherein  the  court  said :  "  The  cases 
of  Cummings  v.  Missouri,  and  Eof  p.  Garland, 
4  Wall.,  have  been  relied  on  as  establishing 
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the  e«  po«t  facto  character  of  this  Act  But 
it  if  not  to  be  overlooked  that  the  authority 
of  those  cases  is  greatly  weakened  by  the 
fact  of  the  nearly  equal  division  of  the  court 
deciding  them;  and  viewing  the  balancing 
opinions  of  the  two  sides,  I  feel  constrained 
to  acknowledge  that  in  my  humble  opinion 
the  weight  of  the  argument  is  decidedly  in 
favor  of  the  dissenting  judges." 

A  statute  requiring  an  attorney  at  law  to 
take  an  oath  that  he  has  not  been  concerned 
in  a  duel  since  a  certain  time  was  held  not 
void  as  an  ed9  yost  facto  law.  Blake's  Case, 
(1818)   1  Blackf.  (Ind.)  483. 

Suitors'  test  oath.  —  A  statute  which  re- 
quires the  petition  in  certain  actions  to  be 
accompanied  by  an  affidavit  of  the  petitioner 
that  he  never  engaged  in  any  acts  in  hostility 
to  the  government  of  the  United  States  was 
held  to  be  invalid.  Pierce  v.  Carskadon, 
(1872)  16  Wall.  (U.  S.)  234,  reversing 
(1870)  4  W.  Va.  234.  See  also  Lynch  v, 
Hoflfman,  (1874)  7  W.  Va.  553;  Kyle  v. 
Jenkins,  (1873)  6  W.  Va.  371,  overruling 
Beime  v.  Brown,  (1870)   4  W.  Va.  72. 

That  a  test  oath  for  officers  is  valid,  see 
Ea  p.  Stratton,   (1866)    1  W.  Va.  305. 

Test  oath  for  voters  —  Not  convicted  or 
guUty  of  crime.  —  A  statute  prescribing  as 
a  test  oath  for  voters:  "I  do  swear,  or 
affirm,  that  I  am  a  male  citizen  of  the  United 
States,  at  the  age  of  twenty-one  years    (or 

will    be)    the    day   of   ,   A.    D.    18— 

(naming  date  of  next  succeeding  election) ; 
that  I  have  (or  will  have)  actiuilly  resided 
in  this  state  for  six  months,  and  in  the 
county  for  thirty  days  next  preceding  the 
next  ensuing  election.  (In  case  of  any  elec- 
tion requiring  a  different  time  of  residence, 
so  make  it.)  That  I  have  never  been  con- 
victed of  treason,  felony,  embezzlement  of 
public  funds,  bartering  or  selling  or  offering 
to  barter  or  Sfell  my  vote,  or  purchasing  or 
offering  to  purchase  the  vote  of  another,  or 
other  infamous  crime,  without  thereafter  be- 
ing restored  to  the  right  of  citizenship. 
That  since  the  first  day  of  January,  1888,  and 
since  I  have  been  eighteen  years  of  age,  I 
have  not  been  a  bigamist  or  polygamist,  or 
have  lived  in  what  is  known  as  patriarchal, 
plural,  or  celestial  marriage,  or  m  violation 
of  any  law  of  this  state  or  of  the  United 
States  forbidding  any  such  crime;  and  I 
have  not  during  said  time  taught,  advised, 
counseled,  aided,  or  encouraged  any  person 
to  enter  into  bigamy,  polygamy,  or  such 
patriarchal,  plural,  or  celestial  marriage,  or 
to  live  in  violation  of  any  such  law,  or  to 
commit  any  such  crime;  nor  have  I  been  a 
member  of,  or  contributed  to  the  support, 
aid,  or  encouragement  of,  any  order,  organ- 
ization,  association,   corporation,   or   society 


which,  through  its  recognized  teachers,  printed 
or  published  creed,  or  other  doctrinal  works, 
or  in  anv  other  manner,  teaches  or  has 
taught,  advises  or  has  advised,  counsels,  en- 
courages, or  aids,  or  has  counseled,  encour- 
aged, or  aided,  any  person  to  enter  into 
bigamy,  polygamy,  or  such  patriarchial  or 
plural  marriage,  or  which  teaches  or  has 
taught,  advises  or  has  advised,  that  the  laws 
of  this  state  or  of  the  territory  of  Idaho, 
or  of  the  United  States  applicable  to  said 
territory,  prescribing  rules  of  civil  con- 
duct, are  not  the  supreme  law,"  is  not  an 
ex  post  facto  law,  nor  is  it  one  in  the  nature 
of  a  bill  of  attainder.  Shepherd  v.  Grim- 
mett,  (1892)  3  Idaho  409.  See  also  Wool^ 
V,  Watkins,   (1889)   2  Idaho  602. 

Not  concerned  in  insurrection,  —  A  con- 
stitutional provision  that  no  person  shall 
vote  at  an  election  who  will  not,  if  duly 
challenged,  take  and  subscribe  the  following 
oath,  to  wit:  "I  (A.  B.)  do  solemnly  swear 
(or  affirm)  that  I  have  never  voluntarily 
bo'me  arms  against  the  United  States  since 
I  have  been  a  citizen  thereof;  that  I  have 
voluntarily  given  no  aid,  countenance,  coun- 
sel, or  encouragement  to  persons  engaged  in 
armed  hostility  thereto;  tnat  I  have  neither 
sought  nor  accepted,  nor  attempted  to  exer- 
cise the  functions  of,  any  office  whatever,  un- 
der any  authority  or  pretended  authority  in 
hostility  to  the  United  States;  that  I  have 
not  yielded  a  voluntary  support  to  any  pre- 
tended government,  authority,  power,  or 
constitution  within  the  United  States,  hoetile 
or  inimical  thereto,  and  did  not  wilfully 
desert  from  the  military  or  naval  service  of 
the  United  States,  or  leave  this  state  to  avoid 
a  draft,  during  the  late  rebellion,"  is  both  a 
bill  of  attainder,  or  of  pains  and  penalties, 
and  an  ex  post  facto  law.  Green  v.  Shum- 
way,   (1868)  39  N.  Y.  419. 

"  The  case  of  Gummings  v.  Missouri,  (1866) 
4  Wall.  (U.  S.)  277,  decided  by  the  Supreme 
Court  of  the  United  States,  is  relied  upon  as 
an  authority  broad  enough  to  cover  every 
class  of  cases  to  which  that  section  was  in- 
tended by  the  convention  to  apply.  It  is 
sufficient  to  say  that  the  authority  of  that 
decision  has  been  fully  recognized  and  acted 
upon  by  this  court  in  all  cases  where  the 
right  to  exercise  any  trade,  calling,  or  pro- 
fession, without  taking  the  prescribed  oath, 
has  been  questioned.  A  distinction,  how- 
ever, was  drawn  by  a  majority  of  this  court 
between  cases  of  tiiat  character  and  the  case 
of  a  voter.  The  reasons  for  that  distinction 
were  very  fully  stated  in  the  case  of  Blair  p. 
Ridgely,  (1867)  41  Mo.  63,  and  need  not  be 
repeated  here."  State  v,  Neal,  (1868)  42 
Mo.  122.  See  also  State  t;.  Woodson,  (1867) 
41  Mo.  230;  Randolph  r.  Good,  (1869)  3  W. 
Va.  561. 


12.  Qnalifloationi  to  Vote  and  Hold  Office. —  A  constitutional  provision  de- 
claring that  "  those  who  shall  have  been  convicted  of  treason,  embezzlement  of 
public  funds,  malfeasance  in  office,  larceny,  bribery,  or  other  crime  punishable 
by  imprisonment  in  the  penitentiary,"  shall  not  be  permitted  to  register,  vote, 

or  hold  office,  is  not  in  the  nature  of  a  bill  of  attainder  or  an  eo;  post  fctcto  law. 
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It  Ib  free  from  the  objection  of  being  a  bill  of  attainder,  as  it  requires  a  oon- 
viction  in  the  due  course  of  judicial  proceedings  before  disfranchisement  is 
made  to  attach ;  and  it  is  not  an  ex  post  facto  law,  because  it  neither  takes  away 
a  legal  right  nor  imposes  any  legal  burden,  one  of  which  is  necessary  to  the 
infliction  of  a  penalty.  It  merely  withholds  a  constitutional  privilege,  which 
is  grantable  or  revocable  by  the  sovereign  power  of  the  state  at  pleasure. 

Washington  r.  State,   (18S4)   75  Ala.  5S5. 

Aided  insurrection.  —  A  constitutional  pro- 
vision declaring  that  "  no  person  who  has 
ever  voluntarily  borne  arms  against  the  gov- 
ernment of  the  United  States,  or  in  any 
manner  voluntarily  aided  or  abetted  in  the 
attempted  overthrow  of  said  sovemment,  ex- 
cept all  persons  who  have  been  honorably 
discharged  from  the  military  service  of  the 
United   States  since  the   1st  day   of  April, 


A.  D.  1861,  provided  that  th^  have  served 
one  year  or  more  therein,  shall  be  qualified 
to  vote  or  hold  office  in  this  state  until  such 
disabilities  shall  be  removed  bv  a  law  passed 
by  a  vote  of  two-thirds  of  all  the  members 
of  both  branches  of  the  legislature,"  is  not 
invalid,  as  a  bill  of  attainder,  imposing  the 
penalty  of  disfranchisement  without  a  trial, 
or  as  ew  post  facto  in  its  operation.  Boyd 
17.  Mills,  (1S94)  63  Kan.  601.  See  also  An- 
derson 17.  Baker,  (1866)  23  Md.  614. 


18.  Evidence  of  Cironmitanoei  Prior  to  Enactment  of  the  Statute. —  Upon  the 
trial  of  an  information  on  a  statute  prohibiting  any  person  from  "  keeping  a 
house  of  ill  fame,  resorted  to  for  the  purpose  of  prostitution  or  lewdness,"  it 
was  held  competent  for  the  prosecution  to  prove  that  the  house  in  question 
was  reputed  to  be  a  house  of  ill  fame  before  the  statute  on  which  the  informa- 
tion was  founded  took  effect. 


Cadwell  17.  State,  (1846)  17  Conn.  471, 
wherein  the  court  said:  "It  is  ur^d  that 
the  admission  of  this  testimony  gives  the 
Act  on  which  the  accused  is  prosecuted  an 
ew  post  fcLctOf  and  therefore  an  unconstitu- 
tional, operation.  It  is  not  liable  to  this 
objection  on  the  ground  that  any  new  rule 
of  evidence  is  introduced  on  the  subject 
since  the  law  took  effect,  because  such  evi- 
dence has  always  been  admitted;  nor  on  the 
ground  that  its  admission  had  the  effect 
either  of  making  an  act  criminal  which  was 
innocent  at  the  time  of  its  commission,  or 


an  act  which  was  then  criminal,  more  severely 
punishable  than  when  it  was  committed;  be- 
cause it  does  not  appear  that  there  was  any 
claim  or  attempt,  in  this  case,  to  convict  the 
defendant  below  on  the  ground  that  before 
the  Act  took  effect  his  house  either  sustained 
the  reputation  of  brothel  or  was  in  reality 
a  house  of  that  description.  On  the  con- 
traiy,  the  prosecutor  claimed  to  have  proved 
that  the  house  both  sustained  that  reputa- 
tion and  was  also  a  house  of  that  descripUon 
after  the  Act  went  into  operation.' 


» 


14.  Forfeitore  of  Lands  for  Failing  to  Improye  Them.  —  A  statute  which  sub- 
jects to  forfeiture  the  lands  of  both  residents  and  nonresidents  for  failing  to 
improve  them  according  to  the  provisions  of  the  Act,  seems  to  fall  under  the 
inhibition  against  passing  any  bill  of  attainder. 


Doe  V.  Buford,  (1S33)  1  Dana  (Ky.)  509, 
wherein  the  court  said :  "  That  it  is  a  highly 
penal  law,  inflicting  a  most  grievous  penalty 
for  the  omission  of  the  thing  commanded  to 
be  done,  is  beyond  dispute.  But  it  is  not  the 
weight  of  the  penalty,  nor  the  character  of 


the  offense,  that  makes  it  a  bill  of  attainder. 
But  it  is  the  confiscation  of  the  property  of 
individuals,  which  it  attempts  to  make,  be- 
fore any  condemnation,  and  without  any  con- 
demnation, for  the  offense  designated,  either 
in  peraonam  or  in  rem." 


16.  Statute  Too  Yagae  to  Define  a  CSrlme. 


A  person  cannot  be  convicted  of  the  crime 
of  committing  an  act  injurious  to  the  public 
morals,  by  leaving  his  -wife,  etc.,  under  a 
statute  making  it  a  misdemeanor  to  "com- 
mit any  act  injurious  to  the  public  health,  or 
public  morals,  or  to  the  perversion  or  ob- 
struction of  pubUc  justice,  or  the  due  ad- 


ministration of  the  laws."  The  Constitution, 
which  forbids  ex  post  facto  laws,  could  not 
tolerate  a  law  which  would  make  an  act  a 
crime,  or  not,  according  to  the  moral  senti- 
ment which  might  happen  to  prevail  with 
the  judge  and  jury  after  the  act  had  been  com- 
mitted.   Ew  p.  Jackson,  (1885)  45  Ark.  104. 
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16.  Yldidating  Proceedings  in  Courts  of  De  Faoto  QoYemment.  —  An  ordinance 
recognizing  and  validating  the  proceedings  of  the  courts  oi  9i  de  facto  govern- 
ment is  not  an  ex  post  facto  law. 

State  V.  Sears,  (1867)  Phil.  L.  (N.  Car.)  149. 

lY.  Statutes   Eelatino   to   Bttles   of   Eyidenos   ahd  Coxpetencs  of 

Witnesses  —  1.  Examination  of  Jurors.  —  An  accused  person  is  entitled  to  have 
his  triers  selected  according  to  the  rules  of  evidence  prescribed  by  the  law  as 
it  existed  at  the  time  the  offense  is  alleged  to  have  been  committed,  and  a 
statute  prescribing  the  following  oath :  "  Have  you,  from  having  seen  the 
crime  committed,  or  having  heard  any  part  of  the  evidence  delivered  on  oath, 
formed  and  expressed  any  opinion  in  regard  to  the  guilt  or  innocence  of  the 
prisoner  at  bar  ? "  was  held  not  applicable  to  offenses  committed  prior  to  its 
passage. 

Reynolds  t;.  State,  (1846)   1  Ga.  228. 

2.  Eemoval  of  Disability  of  Witness  to  Testify.  —  The  removal  of  the  disability 
of  a  person  interested  to  testify  is  not  an  ex  post  facto  law.  A  law  is  ex  post 
facto  which  authorizes  less  evidence  to  convict  on  a  criminal  prosecution  than 
was  required  by  law  at  the  time  of  the  commission  of  the  offense,  but  no 
principle  of  law  excludes  a  witness  from  testifying,  even  in  a  criminal  case, 
because  he  was  incompetent  from  some  disability  existing  at  the  commission 
of  the  offense,  but  which  before  the  trial  has  been  removed  by  law  or  by  a 
pardon. 


WalthaU  t;.  Walthall,  (1868)   42  Ala.  451. 

A  statute  which  enlarges  the  class  of  per- 
sons who  may  be  competent  as  witnesses  is 
not  ew  post  facto  in  its  application  to  offenses 
previously  committed.  It  does  not  attach 
criminality  to  any  act  previously  done,  ag- 
gravate past  crimes,  or  increase  punishment 
therefor;    nor   does    it   alter   the   degree   or 


lessen  the  amount  or  measure  of  the  proof 
necessary  for  conviction.  Removing  restric- 
tions upon  the  competency  of  certain  classes 
of  persons  as  witnesses  relates  to  mode  of 
procedure  only,  in  which  no  one  can  be  said 
to  have  a  vested  right,  and  which  the  state, 
on  grounds  of  public  policy,  may  regulate  at 
pleasure.  Mrous  17.  State,  (1893)  31  Tex. 
Crim.  597. 


8.  Comparison  of  Writings.  —  A  state  statute  providing  that  "  comparison  of 
a  disputed  writing  with  any  writing  pr6ved  to  the  satisfaction  of  the  judge 
to  be  genuine  shall  be  permitted  to  be  made  by  witnesses,  and  such  writings 
and  the  evidence  of  witnesses  respecting  the  same  may  be  submitted  to  the 
court  and  jury  as  evidence  of  the  genuineness  or  otherwise  of  the  writing  in 
dispute,"  is  not  an  ex  post  facto  law  as  applied  to  evidence  which  was  not 
admissible  at  the  time  of  the  commission  of  the  alleged  offense. 

different  question  would  have  been  presented. 
We  mean  now  only  to  adjudge  that  the  stat- 
ute is  to  be  regarded  as  one  merely  regulat- 
ing procedure  and  may  be  applied  to  crimes 
committed  prior  to  its  passage  without  im- 
pairing the  substantial  guarantees  of  life 
and  liberty  that  are  secured  to  an  accu!^ 
by  the  supreme  law  of  the  land."  Afjtrming 
State  V,  Thompson,  (1897)   141  Mo.  417. 


Thompson  r.  Missouri,  (1898)  171  U.  S. 
381,  wherein  the  court  said:  "We  are  not 
to  be  understood  as  holding  that  there  may 
not  be  such  a  statutory  alteration  of  the 
fundamental  rules  in  criminal  trials  as  might 
bring  the  statute  in  conflict  with  the  ea  post 
facto  clause  of  the  Constitution.  If,  for 
instance,  the  statute  had  taken  from  the  jury 
the  right  to  determine  the  sufficiency  or  effect 
of  the  evidence  which  it  made  admissible,  a 


4.  Conviction  on  Tegtimony  of  Accomplice. —  A  statute  which  permits  convic* 

tion  on  the  uncorroborated  testimony  of  an  accomplice  is  an  ex  post  facto  law, 
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when  at  the  time  of  the  oammission  of  an  alleged  offense,  to  convict  the 
accused  the  law  required  the  additional  evidence  of  another  witness,  besides 
an  accomplice,  to  prove  such  corroborating  facts  "  as  tend  to  connect  the 
defendant  with  the  commission  of  the  offense;  and  the  corroboration  is  not 
sufficient  if  it  merely  show  the  commission  of  the  offense  or  the  circumstances 
thereof." 

Hart  V.  State,  (1866)  40  Ala.  37. 

6.  Evidence  of  Marriage  to  Sustain  Charge  of  Polygamy. —  A  statute  providing 
that  "  when  the  fact  of  marriage  is  required  or  offered  to  be  proved  before  any 
court,  evidence  of  the  admission  of  such  fact  by  the  party  against  whom  the 
proceeding  is  instituted,  or  of  general  repute,  or  of  cohabitation  as  married 
persons,  or  any  other  circumstantial  or  presumptive  evidence  from  which  the 
fact  may  be  inferred,  shall  be  competent,"  is  an  ex  post  facto  law  as  applied 
to  an  offense  previously  committed  when  the  then  existing  law  required  mar- 
riages in  fact  to  be  proved  by  direct  testimony,  to  warrant  a  conviction  for 
polygamy. 

State  i;.  Johnson,  (1866)   12  Minn.  476. 


6.  Impeaohment  of  Witnesses. —  A  statute  which  provides  that  ^^  in  all  ques- 
tions affecting  the  credibility  of  a  witness,  his  general  moral  character  may  be 
given  in  evidence,"  furnishes  merely  a  rule  of  practice  applicable  alike  to 
trials  for  offenses  committed  before  and  after  its  passage. 

Robinson  t;.  State,  (1882)  84  Ind.  453. 

7.  Allowing  Hnsband  or  Wife  to  Be  a  Witness  Against  the  Other. 

Whether  a  state  statute  allowing  a  husband  or  wife  to  be  a  witness  against  the  other  in 
a  criminal  case  is  valid,  qwsre,    Southwick  v.  Southwick,  (1872)  49  N.  Y.  520. 

8.  Presumptions  of  Onilt  Arising  from  Evidence.  —  A  statute  making  malicious 
intent  a  conclusive  presumption  arising  out  of  the  evidence  of  the  truth  of  the 
facts  enumerated  in  the  statute  does  not  so  change  the  rules  of  evidence  as  to 
make  it  an  ex  post  facto  law^  when  the  statute,  as  applied  to  homicide,  is  made 
up  of  the  same  elements  which  composed  express  malice  as  defined  by  the 
law  existing  at  the  time  of  the  commission  of  the  offense. 

State  V,  Gay,  (1806)   18  Mont.  84. 

Y.  Statutss  Belatihg  to  PirKisHiCEKTS  OB  Penalties— 1.  Providing  a 
Mitigated  Alternative  Punishment. —  An  amendment  to  a  criminal  statute,  which 
does  not  change  the  punishment  and  inflict  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed,  but  simply  provides  a  mitigated  alterna- 
tive punishment  at  the  discretion  of  the  jury,  is  not  obnoxious  to  the  objection 
of  being  an  ex  post  facto  law,  within  the  prohibition  of  the  Constitution. 

Turner  v.  State,  (1866)  40  Ala.  29. 

2.  Statutory  Penalty  Beplaoing  Common-law  Penalty.  —  When  a  statute  has 

been  passed  providing  that  "  any  person  who  shall  keep  a  disorderly  house  shall, 

on  conviction  thereof,  be  subject  to  a  fine  of  not  less  than  fifty  dollars  nor  more 

than  three  hundred  dollars,  or  by  (to)  imprisonment  in  jail  for  not  less  than 
9  y,  9,  A»— 47  737  Volume  VIH. 


Sz  FMt  FMto  Uw.  CONSTITUTION.  Art.  I.,  tM.  10 

ten  days  nor  more  thdn  six  months,  or  by  (to)  both  fine  and  impriscHiment," 
one  who  was  convicted  of  the  common-law  offense  of  keeping  a  disorderly  house 
for  an  ofFense  committed  before  the  enactment  of  the  statute,  is  liable  to  the 
common-law  penalty. 

Beard  t?.  State,   (1891)   74  Md.  130. 

8.  Increasing  Costs  on  Conyiction.  —  An/ statute  enacted  after  the  commission 
of  an  offense,  which  increases  the  cost  to  be  adjudged  on  conviction,  necessarily 
increases  the  punishment  on  payment,  and  when  applied  to  past  offenses  is  ex 
post  facto. 

CaldweU  v.  State,  (1876)   66  Ala.  133. 

4.  Cumulative  Sentences. —  A  statute  authorizing  a  judgment  to  be  rendered 
that  the  punishment  assessed  should  take  effect  and  begin  at  the  expiration  of 
a  term  imposed  upon  the  defendant  by  a  previous  judgment  of  conviction  had 
in  another  case  is  ex  post  facto  when  the  law  at  the  date  of  the  commission  of 
the  offense  gave  no  authority  to  fix  the  conmiencement  of  a  term  in  the  peni- 
tentiary at  the  expiration  of  another  term,  but  the  term  of  punishment  always 
began  from  the  date  of  the  sentence,  no  matter  how  many  convictions  there 
were. 

Hannahan  v.  State,  (1880)  7  l^z.  App.  664. 

6.  Inoreaiing  Punishment  for  Subsequent  Offenses.  —  A  state  statute  providing 
that  "whoever  has  been  twice  convicted  of  crime,  sentenced  and  committed 
to  prison,  in  this  or  any  other  state,  or  once  in  this  and  once  at  least  in  any 
other  state,  for  terms  of  not  less  than  three  years  each,  shall,  upon  conviction 
of  a  felony  committed  in  this  state  after  the  passage  of  this  Act,  be  deemed 
to  be  an  habitual  criminal  and  shall  be  punished  by  imprisonment  in  the 
state  prison  for  twenty-five  years,"  is  not  objectionable  as  an  ex  post  facto  law. 
The  punishment  is  for  the  new  crime  only,  but  is  the  heavier  if  the  offender 
is  an  habitual  criminal. 

McDonald   v,   Masaachuaetts,    (1901)     180  oommit  the  offense  of  petit  larceny,  is  to  be 

U.  8.  311.     See  also  the  foUowing  cases:  deemed  a  felon,  is  not  an  ex  post  facto  Uw 

.United   8tate$.  —  Iowa    v.    Jones,     (1904)  as  applied  to  one  who  had  been   convicted 

128  Fed.  Rep.  626.  prior  to  the  enactment  of  the  statute.     The 

Mcuaachusetts.  —  Sturtevant      r.      Com.,  act  to  be  punished  is  only  that  committed 

(1893)     158    Mass.    698;    Com.    v.    Graves,  after  the  statute  took  effect.      Ex  p.  Gutier- 

(1892)   155  Mass.  163.  rez,  (1873)  46  Cal.  429.     See  also  the  foUow- 

Ohio,  —  Blackburn    v.    State,     (1893)     50  ing  cases: 

Ohio  St.  428 ;  Matter  of  Kline,  (1892)  3  Ohio  Af at ne.  —  State  r.   Woods,    (1878)    68  Me. 

Gir.  Dec.  422.  411. 

T...^.^..^  w^^iArm^^*   •«4'«i'  «<r.f   AfFttT>aA  Massochusetts.  —  Com.  v.  Phillips,   (1831) 

Increa«i«  punishment  after  first  offense,  jj  pj^    ^^j  g^     ^    ,    Case.     1824)  2 

—  A  statute  which  provides  that  any  person  p.  j^     (Mass  )    165  ^*"*«' 

who  had  already  been  convicted  of  the  offense  t-;'    ;!.;^        p„„^  «   n««,     /iqko\  o  n.^M> 

of  petit  larceny,  and  who  should  again,  sub-  .yV)  743'~ 

sequently  to  the  taking  effect  of  the  statute,  ^      -f 

6.  Affeoting  Seductions  in  Imprisonment  for  Good  Conduct.  —  A  statute  pro- 
vides  that  "  when  a  convict  is  sentenced  to  the  state  prison,  otherwise  than  for 
life,  or  as  an  habitual  criminal,  the  court  imposing  the  sentence  shall  nof  fix 
the  term  of  imprisonment,  but  shall  establish  a  maximum  and  minimum  term 
for  which  said  convict  shall  be  held  in  said  prison.     The  maximum  term  shall 
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not  Ije  longer  than  the  longest  term  fixed  by  law  for  the  punishment  of  the 
offense  of  which  he  is  oonviated,  and  the  minimum  term  shall  not  be  less  than 
two  and  one-half  years."  As  to  an  offense  committed  prior  to  the  statute,  it  is 
an  ex  post  facto  law  when  the  maximum  and  minimum  sentences  that  might 
be  imposed  under  it  would  in  any  case  not  give  to  a  convicted  person  a  less 
reduction  than  he  would  be  entitled  to  under  the  law  existing  at  the  time  the 
offense  was  committed.  The  fact  that  the  statute  might  operate  more  bene- 
ficially in  a  case  under  consideration  cannot  avail,  as  a  law  cannot  be  constitu- 
tional in  some  cases  and  unconstitutional  in  others  involving  like  circumstances 
and  conditions. 


Murphy  v.  Com.,  (1899)    172  Mass.  265. 

A  McLsaachusetts  statute  which  requires  the 
sentence  in  certain  cases  to  be  for  a  term  of 
not  less  than  two  and  one-half  years  and  not 
more  than  a  maximum  fixed  by  the  court, 
and  not  longer  than  the  longest  term  fixed 
by  law  for  the  punishment  of  the  offense, 
which  sentence  is  in  effect  a  sentence  for  the 
maximum  fixed  by  the  court,  unless  a  permit 
to  be  at  liberty  is  issued  by  executive  officers, 
as  provided  by  the  statute,  is  constitutional 
as  applied  to  offenses  committed  prior  to  the 
passage  of  the  statute.  Com.  v.  Brown, 
( 1896)  167  Mass.  146.  But  see  In  re  Murphy, 
(1898)  87  Fed.  Rep.  552,  wherein  the  court 
said  that  a  Massachusetts  statute  which  de- 
clares that  the  court  "  shall  not  fix  the  term 
of  imprisonment,"   if  to  be  taken   literally. 


would  clearly  be  unconstitutional  if  retro- 
active, because  it  would  deprive  a  person 
charged  of  the  right  to  a  judicial  determina- 
tion of  his  sentence,  given  by  the  law  exist- 
ing when  the  offense  was  committed,  and  that 
"there  is  on  the  whole  much  difficulty  in 
holding  the  Act  of  1895  constitutional  as  a 
retroactive  statute.  But  the  Supreme  Ju- 
dicial Court  of  Massachusetts,  in  Com.  v. 
Brown,  (1896)  167  Mass.  144,  construes  this 
statute  in  connection  with  the  body  of  the 
Massachusetts  legislation  on  this  topic,  and 
declares  that,  as  a  whole,  it  concerns  a  policy 
familiar  in  that  state.  The  court  apparently 
regards  it  all  as  a  matter  of  prison  discipline, 
which  affects  no  substantial  rights.  •  •  • 
We  have,  however,  great  doubts  about  the 
constitutionality  of  the  statute  of  1895  as  a 
retroactive  one." 


7.  Denying  Aeduotions  of  Sentences  on  Second  Offenses.  —  A  statute  providing 
that  convicts  who  shall  have  no  infractions  of  the  rules  of  the  prison  against 
them  shall  be  entitled  to  a  reduction  from  their  sentences  according  to  a  certain 
scale,  with  a  proviso  that  a  convict  who  shall  be  serving  a  second  term  in  said 
prison  shall  be  entitled  to  a  less  favorable  reduction,  is  not  ex  post  facto  as  to 
second  offenses,  though  the  first  offense  was  committed  before  the  enactment 
of  the  statute. 

In  re  Miller,  (1896)   110  Mich.  677. 

8.  Defining  Degrees*  of  Offenses. —  A  state  statute  which  defines  the  offense  of 
murder  in  the  first  degree,  and  classes  murder  not  within  the  definition  as 
murder  in  the  second  degree,  providing  that  "  the  degree  of  murder  is  to  be 
found  by  the  jury,"  is  not  an  ex  post  facto  law  as  applied  to  an  offense  com- 
mitted when  the  law  recognized  one  degree  of  murder  punishable  with  death. 
The  substitution  of  imprisonment  for  life  in  place  of  death  for  offenses  within 
the  second  degree  is  a  mitigation  in  the  eye  of  the  law. 


Com.  V.  Gardner,  (1868)  11  Gray  (Mass.) 
438. 

Repealing  power  of  jury  to  fix  penalty. — 
A  statute  dividing  the  crime  of  murder  into 
two  degrees,  and  making  the  first  degree  pun- 
ishable with  death,  is  an  ex  post  facto  law 
as  applied  to  an  offense  previously  committed 
when  the  law  then  existing  provided  that  the 
punishment  of  any  person  or  persons  con- 
victed  of   the   crime   of   murder   should    be 


death  or  imprisonment  in  the  penitentiary 
for  life,  and  the  jury  trying  the  case  should 
fix  the  penalty.  Marion  v.  State,  (1884)  16 
Neb.  362. 

A  statute  which  arranges  the  crime  of 
manslaughter  into  four  degrees,  and  provides 
that  "  persons  convicted  of  manslaughter  in 
the  first,  second,  and  third  degrees  shall  be 
punished  in  the  state  prison  as  follows:  per- 
sona convicted  of  manslaughter  in  the  first 
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degree,  for  a  term  not  less  than  seven  years; 
if  convicted  of  manslaughter  in  the  second 
degree,  for  a  term  not  more  than  seven  nor 
less  ti^an  four  years;  if  convicted  of  man- 
slaughter in  the  third  degree,  not  more  than 
four  years  and  not  less  than  two  years/'  and 
provides  that  "  every  person  convicted  of 
manslaughter  in  the  fourth  degree  shall  be 
punished  by  imprisonment  in  the  state  prison 
for    two   years,    or   by    imprisonment    in    a 


county  jail  not  cseeeding  one  year,  or  I7  a 
fine  not  exceeding  one  Siousand  dollars,  or 
by  both  such  fine  and  imprisonment,"  is  not 
an  e9  post  facto  law  as  applied  to  a  past 
offense  when  the  law  at  that  time  provided 
"  that  every  person  who  shall  commit  the 
crime  of  manslaughter  shall  be  punished  by 
imprisonment  in  the  state  prison  not  more 
than  ten  years,  nor  less  than  one  year.** 
Keene  v,  SUte,  (1850)  3  Pin.  (Wis.)  103. 


9.  Benefit  of  Acquittal  of  Firtt  Degree  by  Conyietion  of  Second.  —  A  constitu- 
tional provision  changing  the  rule  of  state  law,  that  when  a  conviction  is  had  of 
murder  in  the  second  degree  on  an  indictment  charging  murder  in  the  first 
degree,  if  this  be  set  aside,  the  defendant  can  again  be  tried  for  murder  in  the 
first  degree,  is  ex  post  facto  as  to  a  crime  committed  prior  to  the  adoption  of 
the  provision. 


Kring  1;.  Missouri,  (1882)  107  U.  S.  225. 

A  careful  examination  of  the  opinion  in 

Kring  v,  Missouri,  107  U.  S.  221,  shows 
that  the  judgment  in  that  case  proceeded  on 
the  ground  that  the  change  in  the  law  of 
Missouri  as  to  the  effect  of  a  conviction  of 
murder  in  the  second  degree  —  the  accused 
being  charged  with  murder  in  the  first  degree 
—  was  not  simply  a  change  in  procedure,  but 
such  an  alteration  of  the  previous  law  as 
took  from  the  accused,  after  conviction  of 
murder  in  the  second  degree,  that  protection 
against  punishment  for  murder  in  the  first 
degree  which  was  given  him  at  the  time  of 
the  commission  of  the  offense.  The  right  to 
such  protection  was  deemed  a  substential 
one  —  indeed,  it  constituted  a  complete  de- 
fense against  the  charge  of  murder  in  the 


first  degree  —  that  could  not  be  taken  from 
the  accused  by  subsequent  legislation. 
Thompson  v,  Missouri,  (1898)  171  U.  S.  383. 

Changing  effect  of  a  plea  of  guilty.  —  A 
statute  permitting  the  death  penal^  to  be  im- 
posed on  a  plea  of  guilty  to  an  indictment  for 
murder  is  an  e«  post  facto  law  when  under 
the  law  at  the  time  an  offense  was  committed 
a  plea  of  guilty  was  conclusive  of  tiie  pris- 
oner's innocence  of  murder  in  the  first  de- 
gree, and  conclusive  of  his  guilt  in  the  sec- 
ond degree;  and  it  was  the  practice  of  the 
court  to  accept  the  plea,  and  to  render  judg- 
ment thereon  for  the  lower  grade  of  murder, 
without  an  examination  of  facts  for  the  pur- 
pose of  ascertaining  the  desree  of  guilt. 
Garvey  V.  People,  (1883)  6  Colo.  559. 


10.  Changing  Punishment  —  a.  From  Death  to  Impbisonhknt  fob  Life. — 
An  Act  plainly  mitigating  the  punishment  of  an  offense  is  not  ex  post  facto; 
on  the  contrary,  it  is  an  Act  of  clemency.  A  law  which  changes  the  punish- 
ment from  death  to  imprisonment  for  life  is  a  law  mitigating  the  punishment, 
and  therefore  not  ex  post  facto. 


Com.  V.  Wyman,  (1853)  12  Cush.  (Mass.) 
239. 

Held  to  be  ez  post  facto.  —  A  statute  which 
changes  the  punishment  of  certain  offenses 
from  capital  punishment  to  imprisonment  for 
life,  if  applied  to  past  offenses,  is  an  ew  post 
facto  law.  Shepherd  1;.  People,  (1862)  25 
N.  Y.  414,  wherein  the  court  said:  "If  an 
act,  when  committed,  was  punishable  by 
thirty  days'  imprisonment,  a  subsequent  law 
changing  the  punishment  of  the  act  to  thirty 
stripes  or  to  thirty  dollars  fine  would  be 
plainly  ex  post  factOy  for  when  the  act  was 
committed  it  was  not  punishable  in  that 
manner,   and   in  view   of   the   constitutional 


prohibition  of  ea  post  facto  laws  the  case 
would  be  precisely  the  same  as  if  the  act  had 
not  been  punishable  at  all  when  committed. 
If  you  do  not  hold  a  law  punishing  an  act  in 
a  different  manner  than  it  was  punishable 
when  committed  to  be  eo?  post  facto,  irre- 
spective of  the  question  whether  the  new 
punishment  is  or  is  not  more  merciful  or 
lenient,  you  will  leave  it  to  the  discretion  of 
the  legislature  and  of  judges  to  say  whether 
the  new  punishment  is  or  is  not  more  merci- 
ful or  lenient  than  the  old;  and  such  a  con- 
struction of  the  constitutional  prohibition 
would  impair  its  value  and  certainty  of  pro- 
tection." 


6.  From  Death  to  Whipping  and  Imprisonment.  —  A  statute  providing 
that,  in  all  the  cases  of  forgeries  made  punishable  by  statute  with  death,  the 
said  punishment  be  abolished,  "  and  in  lieu  thereof  the  person  convicted  shall  be 
sentenced  to  be  whipped  thirty-nine  lashes,  and  to  be  imprisoned  not  less  than 


Art.  t,  MO.  10.  CONSTITUTION.  fix  »oft  FmIo  Urn. 

one  year  nor  more  than  seven  jears^  and  also  to  pay  such  fine  as  may  be  judged 
expedient,  at  the  discretion  of  the  judge  who  may  try  the  case/'  is  applicable  to 
offenses  committed  before  the  enactment  of  the  statute. 

SUte  V.  WilliamB,  (1846)  2  Rich.  L.  (S.  Car.)  422. 

c.  FfiOM  Whipping  to  Penitentiary.  —  A  law  changing  the  punishment 
from  whipping  and  imprisonment,  as  at  common  law,  to  confinement  in  the 
penitentiary,  is  not  ex  post  facto. 

State  17.  Kent,  (1871)  66  N.  Gar.  311.  exceeding  seven  years,   after  commission  of 

A  «i..«»^  ««  ♦U-.  i«-,  *««,«  «,!.;»»;»»  -^4.  «^        ftJi  offense  and  before  conviction,  is  applicable 

in  the  penitentiary  for  any  term  of  years  not  ^^  \  ^    j  m,^^, 

11.  Treatment  of  One  nnder  Sentence  of  Death.  —  A  statute  in  force  when  a 
sentence  of  death  was  pronounced  differed  from  those  in  force  when  the  crime 
was  committed  and  when  the  verdict  was  rendered  in  these  particulars.  By 
the  later  law,  close  confinement  in  the  penitentiary  for  not  less  than  six  months 
and  not  more  than  nine  months,  after  judgment  and  before  execution,  was 
substituted  for  confinement  in  the  county  jail  for  not  less  than  three  months 
nor  more  than  six  months  after  judgment  and  before  execution.  By  the  later 
law,  hanging,  within  an  inclosure  at  the  penitentiary,  by  the  warden  or  his 
deputy,  was  substituted  for  hanging  by  the  sheriff  within  the  yard  of  the  jail 
of  the  county  in  which  the  conviction  occurred.  It  was  held  that  the  later  law 
did  not  alter  the  situation  to  the  material  disadvantage  of  the  criminal,  and 
therefore  was  not  ex  post  facto. 

Rooney  r.  North  Dakota,  (1905)  196  U.  S.  the  court  said:  "Whether  a  convict,  sen- 
324,  wherein  the  court  said :  "  It  is  con-  tenced  to  death,  shaU  be  executed  before  or 
tended  that  '  close  confinement '  means  '  soli-  after  sunrise,  or  within  or  without  the  walls 
tary  confinement,'  and  Medley,  Petitioner,  of  the  jail,  or  within  or  outside  of  some  other 
(1890)  134  U.  S.  160,  is  cited  in  support  of  inclosure,  and  whether  the  inclosure  within 
the  contention  that  the  new  law  increased  which  he  is  executed  shall  be  higher  than  the 
the  punishment  to  the  disadvantage  of  the  gallows,  thus  excluding  the  view  of  persons 
accused.  We  do  not  think  that  the  two  outside,  are  regulations  that  do  not  aflfect  his 
phrases  import  the  same  kind  of  punishment.  substantial  rights.  The  same  observation 
Although  solitary  confinement  may  involve  may  be  made  touching  the  restriction  in  sec- 
close  confinement,  a  criminal  may  be  kept  in  tion  5  as  to  the  number  and  character  of 
close  confinement  without  being  subjected  to  those  who  may  witness  the  execution,  and 
solitary  c<)nfinement.  It  cannot  be  supposed  the  exclusion  altogether  of  reporters  or  rep- 
that  any  criminal  would  be  subjected  to  soli-  resentatives  of  newspapers.  These  are  regu- 
tary  confinement  when  the  mandate  of  the  lations  which  the  legislature,  in  its  wisdom, 
law  was  simply  to  keep  him  in  close  confine-  and  for  the  public  good,  could  legally  pre- 
ment.  Again,  it  is  said  that  the  law  in  force  scribe  in  respect  to  executions  occurring  after 
when  the  crime  was  committed  only  required  the  passage  of  the  Act,  and  cannot,  even 
confinement,  whereas  the  later  statute  re-  when  applied  to  offenses  previously  com- 
quired  close  confinement.  But  this  differ-  mitted,  be  regarded  as  ex  post  facto  within 
ence  of  phraseology  is  not  material.  '  Con-  the  meaning  of  the  Constitution."  See  also 
flnement'  and  'close  confinement'  equally  Medley,  Petitioner,  (1890)  134  U.  S.  171. 
mean  such  custody,  and  only  such  custody,  t,^,*^;-^--.-.-*  -*  i— ;i  i-k^»  a  ^ 
as  will  safely  secire  the  production  of  the  „JS?T  -k*  **  ^5  '^^'  ^  ^  .^'^^ 
body  of  the  prisoner  on  the  day  appointed  ?l^'f  ,A"!".*„^^!  one  year's  imprisonment,  at 

for  his  execution."     See  also  /n  re  Tyson,  ^^l^J^^^l'JlJ'^^^^  ^^^'VT  J" 
(1889)   13  Colo.  482.                               .  f^®  punishment  of  death,  is  an  ex  poet  facto 
^         '  law  as  applied  to  past  offenses.     Hartung  r. 
Solitary  confinement  —  A   statute  requir-  People,    (1860)    22  N.  Y.    106,  wherein   the 
ing  that  after  the  issue  of  a  warrant  of  exe-  court  said:     ''Any  change  which  should  be 
cation  by  the  governor  "the  prisoner  shall  referable  to  prison  discipline,  or  penal  ad- 
be  kept  in  solitary  confinement"  in  the  jail,  ministration,   as   its   primary   object,   might 
may  be  deemed  ew  post  facto  if  applied  to  also  be  made  to  take  effect  upon  past  as  well 
offenses  committed  before  its  passage.  Holden  as  future  offenses,  as  changes  in  the  manner 
«.  Minnesota,  (1890)   137  U.  S.  491,  wherein  or  kind  of  employment  of  convicts  sentenced 
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to  hard  labor,  the  system  of  supervision,  the 
means  of  restraint,  or  the  like.  Changes  of 
this  sort  might  operate  to  increase  or  miti- 
gate the  severity  of  the  punishment  of  the 
convict,  but  would  not  raise  any  question 
under  the  constitutional  provision  we  are 
considering."  See  also  Ratzky  v.  People, 
(1864)  29  N.  Y.  125;  Kuckler  v.  People, 
(Supm.  Ct.  Gen.  T.  1862)  5  Park.  Crim.  (N. 
Y.)  212. 

A  statute  which  requires  a  person  sen- 
tenced to  death  to  be  delivered  to  the  warden 
of  the  penitentiary,  under  a  warrant  of  the 
court  pronouncing  judgment,  and  kept  at 
hard  labor  within  the  walls  of  the  peni- 
tentiary until  the  warden  receives  the  order 
of  the  governor  fixing  the  day  on  which  the 
sentence   of  the   law   is   to  be   carried  into 


effect,  is  ex  post  facto  as  to  an  offense  pre- 
viously committed,  when  by  the  statute  then 
in  force  the  court  appointed  a  day  on  which 
sentence  was  to  be  executed,  the  day  not  be- 
ing less  than  four,  nor  more  than  eig^t, 
weeks  from  the  time  of  the  sentence.  In  re 
Petty,   (1879)    22  Kan.  477. 

Warden  to  fix  and  keep  secret  time  of  exe- 
cution.—  A  statute  which  provides  that  the 
particular  day  and  hour  of  the  execution  of 
the  death  sentence  within  the  week  specified 
by  the  warrant  shall  be  fixed  by  the  warden, 
and  that  the  time  fixed  by  the  warden  for 
such  execution  shall  be  by  him  kept  secret,  is 
an  ex  post  facto  law  as  to  offenses  committed 
prior  to  its  enactment.  Medley,  Petitioner, 
(1890)  134  U.S.  171. 


12.  ProYiding  Aemedy  for  Enforcement  of  Judgment  —  A  statute  which  pro- 
vides that  whenever  a  person  is  adjudged  guilty  of  a  misdemeanor,  and  punished 
by  fine,  and  the  judgment  is  replevied,  the  clerk  shall,  upon  the  expiration  of 
the  stay,  issue  to  the  sheriff  a  copy  of  said  judgment,  with  his  mandate  attached, 
and,  upon  the  receipt  thereof,  "  it  shall  be  the  duty  of  the  sheriff  or  constable 
to  arrest  the  defendant  and  commit  him  to  jail  unless  or  imtil  such  fine  and 
costs  are  paid,"  is  not  applicable  to  a  judgment  rendered  when  a  prior  statute 
was  in  force  providing  that  "  when  the  defendant  is  adjudged  to  pay  any  fine 
and  costs,  the  court  shall  order  him  to  be  committed  to  the  jail  of  the  county 
until  the  same  are  paid  or  replevied." 

bastardy  act  is  not  a  criminal  statute.  It 
is,  as  we  held  in  the  case  of  State  r.  Scott, 
(1895)  7  S.  Dak.  619,  quati  criminal.  Or, 
perhaps,  more  properly  speaking,  it  is  a 
special  proceeding  to  compel  the  father  to 
provide  for  the  support  of  his   ill^timate 


Dinckerlocker  i?.  Marsh,  (1881)  75  Ind. 
548.  . 

A  statute  which  changes  the  method  of 
enforcing  the  liability  of  one  charged  with 
the  paternity  of  an  illegitimate  child,  with- 
out creating  any  new  liability,  is  not  an  em 
post  facto  ItiW,  State  v.  Bunker,  (1895)  7 
S.  Dak.  639,  in  which  case  the  court  said: 
"  But  it  may  be  sufficient  to  say  that  the 


child.  The  proceedings  are  criminal  in  form, 
but  the  trial  is  in  its  nature  that  of  a  civil 
action."  See  also  State  v,  Hughes,  (1896) 
8  S.  Dak.  338. 


13.  Seleasing  Penalty  Due  to  a  County.  —  A  statute  releasing  a  person  from  a 
statutory  penalty  after  suit  brought,  but  before  judgment  rendered,  is  valid. 

Coles  17.  Madison  County,  (1826)  1  111.  also  Davis  t7.  Dawes,  (1842)  4  W.  &  8.  (Pa.) 
154.  See  also  State  v.  Baltimore,  etc.,  R.  401,  as  to  releasing  a  penalty  due  to  the 
Co.,    (1842)    12  Gill   k  J.    (Md.)    399,  and      state. 

14.  Prohibiting  Aemarriage  of  Guilty  Divorced  Party.  —  A  statute  which  pro- 
vides that  "  in  all  cases  where  a  divorce  a  vinculo  matrimomi  is  decreed  for 
adultery  or  abandonment,  the  court  may,  in  its  discretion,  decree  that  thv? 
guilty  party  shall  not  contract  marriage  with  any  other  person  during  the  life- 
time of  the  other  party ;  in  which  case  the  bonds  of  matrimony  shall  be  deemed 
not  to  be  dissolved,  as  to  any  future  marriage  of  such  guilty  party,  contracted 
in  violation  of  such  decree,  or  in  any  prosecution  on  account  thereof,"  is  not 
an  ex  post  facto  law,  as  it  does  not  impose  any  new  punishment  or  penalty  upon 
the  adulterer,  but  simply  withholds  from  him  relief  which  he  was  never  entitled 
to  claim,  and  leaves  him  where  he  was  before  the  decree  was  passed  —  tinder  the 

disabilities  of  his  marriage  contract  which  before  existed,  and  which  are  imposed 
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not  by  the  statute,  but  grow  out  of  the  marriage  contract  itself,  into  which  he 
had  voluntarily  entered. 

Elliott  V.  Elliott,  (1873)  38  Md.  362. 

16.  Kaking  Mortgagee  in  PosseMion  Liable  for  Taxes.  —  A  statute  which  pro- 
vided that  the  holder  of  a  mortgage,  upon  taking  possession  of  real  estate 
thereunder,  shall  be  liable  to  pay  for  all  tajces  due  thereon,  to  be  recovered  of 
him  in  an  action  •  of  contract  by  the  collector,  was  not  ex  post  facto  as  to  mort- 
gagees who  took  possession  of  mortgaged  property  after  the  statute  went  into 
operation. 

Andrews  i?.  Worcester  Gounly  Mut.  F.  Ins.  Co.,  (1862)  6  Allen  (Mass.)  65. 

VI.  Statxttes  Aelatiko  to  Aekedies —  1.  Affecting  Jurisdiction  of  the  Courts 

—  a.  In  Generai..  —  The  prescribing  of  different  modes  of  procedure  and  the 
abolition  of  courts  and  creation  of  new  ones,  leaving  untouched  all  the  sub- 
stantial protections  with  which  the  existing  law  surrounds  the  person  accused 
of  crime,  are  not  considered  within  the  constitutional  inhibition. 

Duncan  v.  Missouri,  (1804)   152  U.  S.  382.  A  statute  creating  a  new  court,  or  con- 

ferring a  new  jurisdiction,  or  enlarging  or 
A  new  tribunal  may  be  erected,  or  new      diminishing  the  powers  of  an  existing  court, 
jurisdiction  given  to  an  existing  court,  to  try      is  not  an  ex  post  facto  law.     State  v,  Sulli- 
past  ofifenses,  and  this  is  not  ew  post  facto,      van,  (1867)   14  Rich.  L.  (S.  Car.)  281.     See 
Com.  V.  Phillips,  (1831)  11  Pick.  (Mass.)  31.      also  State  i;.  Cooler,  (1888)  30  S.  Car.  105; 

Anderson  v,  O'Donnell,  (1888)  29  S.  Car.  355. 

6.  Changing  Place  of  Trial.  —  A  law  changing  the  place  of  trial  from 
one  county  to  another  county  in  the  same  district,  or  even  to  a  different  district 
from  that  in  which  the  offense  was  committed  or  the  indictment  found,  is  not 
an  ex  post  facto  law,  though  passed  subsequent  to  the  commission  of  the  offense 
or  the  finding  of  the  indictment  An  ex  post  facto  law  does  not  involve,  in 
any  of  its  definitions,  a  change  of  the  place  of  trial  of  an  alleged  offense  after 
its  commission. 

Gut  V.  State,   (1869)   9  Wall.   (U.  S.)   37,  trial  jurors  to  be  summoned  from  the  dis- 

affirming  State  v.  Gut,  13  Minn.  341.  trict  instead  of  from  the  body  of  the  county, 

Tk{^;ij««  «^««.4^  j-*^  4«;i{^{<ii  Ai,,4^^m  **  "lot  an  ex  post  facto  law,  as  it  does  not 

A  Btot^*  pMa^Faf ter  an  Sse  .TsS^B^i  «»»*«  ^  t*"  punishment  of  the  crime,  but  to 

t^'o  have  terc^mm&Si^S  tie  ^u^^  tlPIT*"*-  ?<>»*«  "•  SUte.  (1883)  42 
into  judicial  districts,  and  providing  for  the 

c.  Right  to  Change  Magistbatiss.  —  A  statute  repealing  an  Act  pro- 
viding that  if  upon  the  return  of  the  process  or  the  appearance  of  the  parties 
in  any  criminal  examination,  either  party,  his  agent  or  attorney,  shall  make 
afiidavit  that  from  prejudice,  bias,  or  other  cause,  he  believes  that  the  justice 
of  the  peace  before  whom  the  cause  is  pending  will  not  decide  impartially  in 
the  matter,  the  said  justice  shall  transfer  said  suit  and  all  papers  appertaining 
thereto  to  some  other  justice  of  the  peace  of  the  same  or  adjoining  precinct 
against  whom  no  such  objection  has  been  raised,  who  may  thereupon  proceed 
to  hear  and  determine  the  suit  in  the  same  manner  as  it  would  have  been 
lawful  for  the  justice  before  whom  the  cause  or  proceeding  was  commenced 
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to  have  done;  is  valid  as  to  an  offense  committed  before  the  enactmeint  of  the 
repealing  statute. 

People  V,  McDonald,  (1895)  5  Wyo.  628. 

d.  Beiabranging  Jubisdiction  of  Appellate  Coubt.  —  An  amendment 
to  a  state  statute  increased  the  number  of  the  Supreme  Court  judges  from 
five  to  seven,  and  provided  that  the  court  should  be  divided  into  two  divisions,  to 
be  known  respectively  as  division  number  one  and  division  number  two,  of 
which  divisions  the  one  known  as  number  two,  consisting  of  only  three  judges 
and  not  of  seven,  was  to  have  exclusive  jurisdiction  of  all  appeals  in  criminal 
cases.  It  was  held  that  this  amendment  was  not  an  ex  post  facto  law  as  to  an 
offense  committed  before  its  adoption. 

Duncan  17.  Missouri,  (1894)  152  U.  8.  377.  See  also  State  v.  Jackeon,  (1891)  105  Mol 
198;  State  i;.  Bulling,  (1891)   }06  Mo.  204. 


2.  Grand  and  Petit  Jurors —  a.  Changb  in  Number  op  Jubobs.  —  The  pro- 
vision in  the  constitution  of  Utah  providing  for  the  trial  in  courts  of  general 
jurisdiction  of  criminal  cases,  not  capital,  by  a  jury  composed  of  eight  persons, 
is  ex  post  fa^to  in  its  application  to  felonies  committed  before  the  territory 
became  a  state,  because,  in  respect  of  such  crimes,  the  Constitution  of  the 
United  States  gave  the  accused,  at  the  time  of  the  commission  of  his  offense, 
the  right  to  be  tried  by  a  jury  of  twelve  persons,  and  made  it  impossible  to 
deprive  him  of  his  liberty  except  by  the  unanimous  verdict  of  such  jury. 

consist  of  seven  persons,  of  whom  five  must 
concur  to  find  an  indictment,  is  not  ex  poit 
facto  as  to  an  offense  committed  before  its 
adoption  when  such  an  offense  could  be  prose- 
cuted by  information.  State  v.  Ah  Jim, 
(1890)   9  Mont  167. 


Thompson  v,  Utah,  (1898)  170  U.  S.  343. 
But  see  State  v.  Carrington,  (1897)  15  Utah 
480;  State  v.  Bates,  (1896)   14  Utah  298. 

Change  in  number  of  grand  jurors.  —  The 
provision  of  a  constitution,  adopted  on  the 
admission  of  a  state,  that  a  grand  jury  shall 


6.  Selection  and  Summoning  of  Jubobs.  -^  A  change  in  the  law  regu- 
lating the  selection  of  grand  and  petit  jurors  is  not  ex  post  facto  as  to  a  crime 

theretofore  committed. 


Gibson   v.   Mississippi,    (1896)    162   U.    S. 
588. 

Method  of  summoning  jurors.  —  A  statute 
regulating  the  method  of  summoning  jurors 
is  not  ex  post  facto  as  to  past  offenses,  as  the 
technical  words  ex  post  facto  relate  to  crimes 
and  punishments  and  not  to  criminal  pro- 
ceedings. Perry  r.  Com.,  (1846)  3  Gratt. 
(Va.)  606. 


Qualifications  of  jurors.  —  The  qualifica^ 
tions  of  a  juror  may  at  any  time  be  changed 
by  the  sovereign  power  of  the  state,  speak- 
ing through  its  regularly  ordained  constitu- 
tion, whenever  it  is  deemed  necessury  or  ex- 
pedient for  the  public  welfare^  that  such 
change  should  be  made,  without  any  viola- 
tion of  the  ex  po8t  facto  provision  of  the 
Constitution  of  the  United  States,  and  with- 
out divesting  any  vested  rights  of  the  citizen. 
Garrett  v,  Weinberg,  (1898)  54  S.  Car.  143. 


c.  Regulating  Peremptory  Challenges.  —  The  right  to  peremptory 
challenges  appertains  to  the  remedy,  the  procedure  under  which  prosecutions 
are  conducted,  and  not  to  the  essence  of  the  offense  itself.  The  legislature  can 
at  any  time  change  the  law  in  this  respect,  and  such  change  will  apply  to 
prosecutions  of  offenses  committed  before  as  well  as  those  committed  after  the 
change  has  been  made.    Such  legislation  is  not  ex  post  facto. 
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Matliis  17.  State,  (1893)   31  Fla.  312. 

Increasing  number  of  state  challenges. — 
A  general  statute  giving  the  government  more 
challenges  than  it  had  at  the  time  of  the  com- 
mission of  a  particular  offense  is  constitu- 
tional. Walston  i;.  Com.  (1855)  16  B.  Mon. 
(Ky.)  39,  cite^  in  Gibson  v,  Mississippi, 
(1896)    162  U.  S.  590. 

A  Connecticut  statute  providing  that 
"  upon  the  trial  of  any  criminal  prosecution 
the  state  may  challenge  peremptorily  as 
many  jurors  as  the  accused  is  allowed  by  law 
to  challenge  peremptorily  in  such  case,"  has 
none  of  the  ^elements  of  an  ea  po€t  facto  law, 
but  relates  exclusively  to  the  mode  of  pro- 


cedure.     State  V,   Hoyt,    (1880)    47   Conn. 
532. 

Reducing  number  of  defendant's  chaUeoget. 
—  A  statute  reducing  the  number  of  per- 
emptory challenges  allowed  to  a  defendant, 
and  increasing  those  allowed  to  the  state,  is 
not  an  ex  post  facto  law.  Lovett  v.  State^ 
(1894)  33  Fla.  394. 

An  Alabama  statute  reducing  the  number 
of  peremptory  challenges  allowed  to  a  de- 
fendant in  a  criminal  case  is  not  an  ew  post 
facto  law.  Laws  of  this  class  affect  the 
remedy  —  the  procedure  by  which  actions  are 
maintained  and  defended  and  determined. 
South  V.  State,  (1888)  86  AU.  619. 


8.  Indiotmentf ,  Infonnationi,  and  Complaints  —  a.  Pbosbcution  by  Infobma- 
TiON  Instead  of  Indictment.  —  A  constitutional  provision  that  **  offenses 
heretofore  required  to  be  prosecuted  by  indictment  shall  be  prosecuted  by 
information  after  examination  and  commitment  by  a  magistrate^  or  by  indict- 
ment with  or  without  such  examination  and  commitment^  as  may  be  prescribed 
by  law/'  and  a  statute  adopted  thereunder^  are  not  invalid  as  applied  to  an 
offense  committed  when  the  Constitution  provided  that  *^  no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  infamous  crime  *  *  *  unless  on 
presentment  or  indictment  of  a  grand  jury."  It  is  competent  to  introduce  the 
prosecution  by  information  and  to  make  the  same  applicable  to  past  offenses, 
as  it  is  to  establish  a  new  forum  in  which  prosecutions  for  past  offenses  may 
take  place. 

evidence,  but  goes  mere^  to  the  mode  of 
procedure.  The  mode  ox  investigating  the 
facts  remains  as  before,  and  this  through  a 
trial  by  a  jury  of  defendant's  own  choosing, 
surrounded  by  certain  safeguards  ^aranteed 
to  him  by  the  laws  of  the  land,  which  cannot 
be  dispensed  with.  State  v.  Kyle,  (1901) 
166  Mo.  303. 


People  V.  Campbell,  (1881)  60  Cal.  244. 
See  also  State  v.  Uoyt,  (1892)  4  Wash.  818; 
Lybarger  v.  State,  (1891)  2  Wash.  655;  In 
re  Wright,  (1891)  3  Wyo.  478. 

An  amendment  to  a  state  constitution  au- 
thorizing the  prosecution  of  felonies  by  in- 
formation is  not  an  ew  poet  facto  law  as 
applied  to  an  offense  committed  before  the 
adoption  of  the  amendment.  Such  an  amend- 
ment does  not  make  an  action  done  before  its 
adoption  criminal,  nor  does  it  aggravate  the 
crime,  or  in  any  way  affect  it,  nor  change 
the  pimishment  nor  alter  the  legal  rule  of 


When  a  statnte  requiring  an  indictment  ia 
repealed,  an  information  will  not  lie  for  an 
offense  committed  before  the  repeal.  People 
V,  Tisdale,  (1880)  67  Cal.  104;  McCarty  v. 
State,   (1890)    1  Wash.  377. 


b.  Offense  Prior  to  Statute  Included  in  Indictment.  —  The  fact 
that  the  indictment  charges  that  the  accused  committed  an  act  forbidden  by  a 
statute,  before  the  statute  went  into  effect  as  well  as  afterwards,  does  not  make 
the  statute  under  which  the  indictment  was  made  an  ex  post  facto  law.  That 
was  the  error  of  the  grand  jury,  and  cannot  prejudice  the  accused,  as  no  convic- 
tion can  be  had  for  any  act  done  before  the  enactment  of  the  statute. 

Morgan  v.  Com.,  (1900)  98  Va.  812. 

c.  Indictment  Drawn  under  Old  Statute.  —  A  motion  to  quash  an 
indictment  alleged  that  the  defendant  was  by  the  indictment  preferred  against 
him,  which  was  before  the  adoption  of  the  Revised  Statutes,  charged  not  only 
with  statutory  murder  in  the  first  degree,  but  also  with  all  the  degrees  of  man- 
slaughter and  the-  other  offenses  included  in  the  indictment  when  the  same 
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was  found;  that  since  the  finding  of  the  indictment  the  constituent  elements 
of  the  offenses  charged  had  been  changed  by  the  Revised  Statutes,  and  '^  that 
degrees  in  manslaughter  have  been  done  away  with  by  the  Revised  Statutes  in 
such  sort  that  this  defendant  cannot  now  have  the  benefit  of  the  milder  and 
changed  penalties  secured  to  him  by  the  Revised  Statutes,  enacted  in  this 
behalf."  The  motion  was  held  to  have  been  properly  overruled,  as  upon  the 
indictment  the  accused  stood  for  trial  under  the  law  in  force  when  the  offense 
was  committed,  so  far  as  the  essential  elements  of  the  crime  itself  were  con- 
cerned, and  no  changes  in  these  respects  had  been  made  by  subsequent  law. 

Lovett  V.  State,  (1894)  33  Fla.  395.  ' 

d.  AuTHOEiziNG  Conviction  of  Offense  Less  than  That  Chaboed.  — 
A  statute  providing  that  '^  upon  an  indictment  for  an  assault  with  intent  to  com- 
mit a  felony,  or  for  a  felonious  assault,  the  defendant  may  be  convicted  of  a 
lesser  offense ;  and  in  all  other  cases,  whether  prosecuted  by  indictment^  informa- 
tion, or  before  a  justice  of  the  peace,  the  jury  or  court  trying  the  case  may  find 
the  defendant  not  guilty  of  the  offense  as  charged,  and  find  him  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included  in  that  charged  against 
him,"  is  not  an  ex  post  facto  law  as  to  an  offense  previously  committed,  when 
the  law  then  provided  that  "  hereafter,  no  assault,  battery,  or  affray  shall  be 
indictable,  but  all  such  offenses  shall  be  prosecuted,  and  punished  in  a  summary 
manner,  before  justices  of  the  peace,  as  hereinafter  provided." 

State  V.  Johnson,   (1883)   81  Mo.  60. 

e.  Amending  Indictments.  —  A  statute  which  declares  that  "  no  indict- 
ment or  other  accusation  shall  be  abated  for  any  misnomer  of  the  accused,  but 
the  court  may,  in  case  of  misnomer  appearing  before  or  in  course  of  a  trial, 
forthwith  cause  the  indictment  or  accusation  to  be  amended  according  to  the 
fact,"  is  not  within  the  constitutional  inhibition  as  to  ex  post  facto  laws. 

State    V,    Manning,    (1855)     14    Tex.    403,  the  character  of  the  offense,  the  measure  or 

wherein   the   court   said :      "  It   is   quite   too  degree  of  criminality  or  punishment  attached 

plain  to  admit  of  question  that  the  name  by  to  it,  or  with  the  evidence  that  should  be 

which    the    party   was    indicted    could    have  sufficient  to  warrant  a  conviction." 
nothing  to  do  with  the  question  of  his  guilt, 

/.  Form  of  Complaint.  —  A  statute  which  provides  "  that  in  all  prose- 
cutions before  the  police  court,  founded  on  the  special  Acts  of  the  legislature,  or 
the  ordinances  or  by-laws  of  the  city  of  Boston,  it  shall  be  sufficient  to  set  forth 
in  sucli  complaint  the  offense  fully  and  plainly,  substantially  and  formally,  and 
in  such  complaint  it  shall  not  be  necessary  to  set  forth  such  special  Act,  by-law, 
ordinance,  or  any  part  thereof,"  is  not  ex  post  facto  as  to  a  complaint  instituted 
before  the  Act  was  passed,  as  the  curing  the  defect  in  the  complaint  operates 
only  in  the  form  of  proceeding. 

Com.  i;.  Bean,  (1824)  Thach.  Crim.  Gas.  (Mass.)  02. 

4.  Manner  of  Pleading  Insanity  and  Trial  of  Issue.  —  A  state  statute  provid- 
ing that  "  where  the  defense  of  insanity  is  set  up,  it  shall  be  interposed  by 
special  plea  at  the  time  of  his  (the  defendant's)  arraignment,  which  in  substance 

shall  be  *  not  guilty  by  reason  of  insanity;'  which  plea  shall  be  entered  of 
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record  upon  the  docket  of  the  trial  court  Such  plea  shall  not  preclude  the  usual 
plea  of  the  general  issue,  which  shall  not,  however,  put  in  issue  the  question 
of  irresponsibility  of  the  accused  by  reason  of  his  alleged  insanity,  this  question 
being  triable  only  under  the  special  plea,"  is  one  governing  only  the  mode  of 
procedure  in  criminal  cases,  and  the  custody  of  the  prisoner  ad  interim  during 
the  pendency  of  the  prosecution.  It  works  no  injustice  to  the  defendant,  and 
deprives  him  of  no  substantial  right  which  he  would  otherwise  have.  It  is  not, 
therefore,  objectionable  as  an  ex  post  facto,  when  applied  to  a  crime  already 
committed  at  the  time  of  its  enactment,  any  more  than  a  statute  authorizing 
indictments  to  be  amended,  or  conferring  additional  challenges  on  the  govern- 
ment, or  authorizing  a  change  of  venue,  or  other  like  statutes  regulating  the 
mode  of  judicial  or  forensic  proceeding  in  a  cause. 

Perry  r.  State,  (1888)  87  Ala.  34. 

5.  Begnlating  Order  of  Argmnents  of  CounseL  —  A  criminal  code  provision 
that  "  the  district  attorney  or  other  counsel  for  the  people  must  open  and  the 
district  attorney  may  conclude  the  argument,"  is  not  an  ex  post  facto  law  as 
applied  to  past  offenses,  when  at  the  time  of  the  commission  of  the  offense  the 
criminal  practice  Act  provided  that,  where  there  were  two  counsel  on  each 
side,  they  must  alternate  in  their  argument  to  the  jury.  Such  a  change  in  the 
law  is  one  on  a  mere  form  of  procedure. 

People  V,  Mortimer,  (1873)  46  Gal.  117. 

6.  Kaking  JudgM  Initead  of  Jurors  Judges  of  the  Law.  —  A  statute  repealing 
the  law  providing  that  "  juries  in  all  cases  shall  be  judges  of  the  law  and  the 
fact "  is  not  an  ex  post  facto  law.  The  procedure  only  has  been  changed,  the 
only  change  in  the  law  being  to  provide  another  tribunal  to  pass  upon  the  law 
of  the  case. 

Marion  v.  State,  (1886)  20  Neb.  248. 

7.  Kegnlating  Appeals.  — A  Law  Oranting  ths  Bight  of  AppMl  to  tho  suto  is  not  an 

ex  post  facto  law  within  the  meaning  of  the  Constitution. 

Mallett  i;.  North  Carolina,  (1901)   181  U.  S.  693. 

A  Statato  Whioh  Bolatot  to  Proooedingi  on  Writs  of  Irror  in  criminal  cases  is  not  an 
ex  post  facto  law.    Tt  relates  solely  to  remedies. 

Jaoquins  v.  Com.,  (1862)  9  Cosh.   (Mass.)  279. 
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^'  Ho  state  shall    *    *    *    pass  any    *    *    *    law  ixnpairii^^  the  obligatio&  of 
contracts,  or  grant  any  title  of  nobiUty.'' 

I.  Limitation  on  the  Power  of  the  States,  750. 
II.  Police  Powers,  752. 

1.  In  General^  752. 

2.  Power  of  Taxation^  756.  , 

3.  Power  of  Eminent  Domain^  758. 

4.  State  Cannot  Divest  Itself  of  I^olice  Power ^  759. 

III.  Contracts  Protected,  760. 

1.  In  General^  760. 

2.  Must  Be  a  Valid  Contract^  760. 

3.  Necessity  for  Mutual  Assent^  761. 

4.  Necessity  for  Consideration^  761. 

5.  Implied  Contracts^  762. 

6.  Executory  and  Executed  Contrcuts^  762. 

7.  Extraterritorial  Contracts ^  763. 

8.  Legal  Contracts  Between  Citizens  of  Rebel  States^  763. 

9.  Right  of  Action  for  Tort^  763. 

10.  Qontracts  of  States^  763. 

a.  In  General^  763. 

b.  State  Bonds ^  767. 

c.  Suits  Against  the  State^  769. 

d.  Constitutions  and  Statutes  as  Contracts^  770. 

(i)  -^  Constitution  as  a  Contract^  770. 
(2)  -^  Statute  as  a  Contract^  771. 

11.  Contracts  of  Municipal  Corporations^  jj^, 

a.  In  General^  774. 

b.  Contracts  Made  on  Faith  of  TaxcUian^  775. 

c.  Municipal  Bonds y  777. 

(i)  In  General^  777. 

(2)  Remedies  of  Bondholder s^  778. 

d.  Changes  of  LoccU  Government^  780. 

12.  Charters  of  Municipal  and  Public  Corporations  as  Contracts^  781. 

a.  In  General y  781. 

b.  Municipal  Corporations ^  782. 

c.  Counties y  784. 

d.  Incorporated  School  Townships ^  784. 

e.  State  Banks ^  785. 

/.  Public  Navigation  Corporation^  786. 
g.  State  Agricultural  College^  786. 

13.  Charters  of  Private  Corporations  as  Contrcuts^  786. 

a.  In  Generaly  786. 

b.  Organized  under  General  LaWy  789. 

c.  Charter  Granted  by  Territorial  Governments ^  789. 

d.  Subject  to  Reasonable  Regulations ^  790. 

e.  Dissolution  of  Corporation^  790. 

/.  Absolving  Individual  Liability  by  IncorporcUion^  791. 
g.  Power  to  Amend  Charter Sy  791. 


(\)  In  General,  791. 
0 


2)  Reserved  Potver  to  Amend  or  Repeal  Charters^  792, 
(a)  In  General y  792. 
(Jf)  By  a  Constitutional  Provision^  795. 
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((C)  By  a  General  Statute^  'jgS. 
{d)  By  a  Charier  Provision^  798. 
(3)  Impairing  Vested  Rights^  798. 
h.   Exemption  from  or  Limitation  of  Taxation^  799. 
/.  Ejfect  of  Assignment  of  Property  and  Franchises^  808. 
i)  As  to  Exemptions  and  Exclusive  Privileges^  808. 
'2)  As  to  Rights  of  Existing  Creditors^  810. 
/.  Construction   of  Grants  of  Exclusive  Privileges  and  Exemption 
from  Taxation^  810. 

14.  Liability  of  Stockholder Sy  812. 

15.  Bonds  of  Private  Corporations^  812. 

16.  Of  Railrocul  Companies^  813. 

a.  Exclusive  Privileges^  813. 

b.  Subject  to  Operation  of  General  LawSy  814. 

c.  Municipal  Control ^  816. 

d.  Regulation  of  Railroad  Rates y  818. 
In  General^  818. 
When  Subject  to  Legislative  or  Municipal  Control^  818. 

(3)  W?un  Not  Subject  to  Legislative  or  Municipal  Control^  8ao. 

e.  Municipal  Aid  to  Construction  of  Railroad^  821. 

f.  Establishing  Railroad  Commissions ^  822. 

g.  Location  of  Station^  822. 

h.  Grants  of  and  Right  to  Occupy  Public  Land^  822. 
I.  Erection  of  Bridge^  823. 

17.  Of  Waterworks  Companies^  823. 

a.  Grant  of  Franchise^  823. 

b.  Grant  of  Exclusive  Privilege^  824, 

c.  Regulation  of  Water  RateSy  826. 

18.  Of  Lighting  Companies^  827. 

29.  Of  Telegraph  and  Telephone  Companies^  829. 

ao.  Of  Insurance  Companies y  829. 

21.  Of  Banking  Companies y  831. 

22.  Of  Turnpike  CompanieSy  834. 

23.  Of  Bridge  CompanieSy  836. 

a.  Grant  of  FranchisCy  836. 

b.  Grant  of  Exclusive  PrivilegCy  836. 

c.  Stipulations  to  Maintain  DrawSy  838. 

d.  Regulation  of  TollSy  839. 

24.  Of  Ferry  CompanieSy  839. 

a.  Grant  of  FranchtsCy  839. 

b.  Grant  of  Exclusive  PrivilegCy  839. 

c.  Regulation  of  Rates y  840. 

25.  Of  Ncnngation  Companies y  840. 

26.  Of  Buildifig  and  Lokn  Associations y  840. 

27.  Of  Cemetery  AssociationSy  841. 

28.  Of  Educational  and  Charitable  InstitutionSy  841. 

29.  Of  Religious  Societies y  845. 

30.  Tenure  and  Compensation  of  Public  Officers^  845. 

31.  Mortgagor  and  Mortgagee y  846. 

32.  Judgments y  848. 

33.  Interesty  850. 

34.  Liens y  851. 

35.  Licenses^  853. 

36.  MarriagCy  853. 

37.  Lottery  Franchises y  855. 

38.  Contracts  Vel  Non  in  Sundry  InstanceSy  855. 

IV.  What  Constitutes  the  Obligation,  859. 

1.  In  GenercU,  8^9. 

2.  In  Light  of  jSxisting  LaWy  860. 

3.  Means  of  Enforcement y  861. 

4.  Distinction  fletween  Obligation  and  Remedy y  861^ 
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V.  Laws  Affecting  Contracts,  862. 

1.  Laws  Presumed  Prospeciivey  862. 

2.  What  Retrospective  Laws  May  Be  Passed^  862. 

3.  Partial  Invalidity  of  Statute^  862. 

4.  Sources  of  Laws  Affecting  Contrcuts^  862. 

a.  Constitutions  and  Statutes^  862. 

b.  Municipal  Ordinances^  863. 

c.  Judicial  Decisions  and  Administrative  Acts^  864. 

VI.  What  Constitutes  Impairment,  865. 

1.  In  General y  865. 

2.  Imposing  Conditions  on  Foreign  Corporations^  866. 

3.  Curative  Statutes y  867. 

4.  Statutes  of  Limitations^  868. 

5.  Exemption  Laws^  869. 

6.  Stay  LawSy  870. 

7.  Redemption  Laws^  872. 

8.  Recording  Acts^  873. 

9.  Appraisement  LawSy  874. 

10.  Betterment  Acts^  874. 

11.  Insolvency  Laws^  874. 

tf .  -^j  /^  Existing  Debts^  874. 
^.  y^j  /(7  Subsequent  Debts^  875. 
r.  -/^J  to  Nonresidents y  876. 

12.  Abolishing  Imprisonment  for  Debt^  877. 

13.  Power  to  Change  Remedy ^  878. 

a.  In  General^  878. 

^.  Changing  Rules  of  Evidence^  881. 

^.  Regulation  of  Courts^  883. 

</.  MandamuSy  883. 

^.  Attachments  and  Garnishments^  884. 

14.  Impairment  Vel  Non  in  Sundry  Instances ^  884. 

VII.  Jurisdiction  of  Federal  Courts,  886. 

1.  Existence  of  Contract  and  Question  of  Impairment^  886. 

2.  yurisdiction  in  Equity ^  888. 

VIII.  Who  May  Invoke  Constitutional  Question,  888. 

1.  In  General y  888. 

2.  Waiver  of  Unconstitutionality ^  889. 


L  LlxiTATiOH  OH  THE  PowEB  07  THE  STATES.  —  This  dause  is  a  limitati0D 

on  the  legislative  power  of  the  states,  whatever  form  it  may  assume. 


Murray  r.  Charleston,  (1877)  96  U.  S.  444. 
See  also  New  England  Mortg.  Security  Co.  \>, 
Vader,  (1886)  28  Fed.  Rep.  274;  Ansley  r. 
Ainsworth,  (Indian  Ter.  1902)  69  S.  W.  Rep. 
884;  Walton  r.  Gatlin,  (1864)  1  Winst.  L. 
(N.  Car.)  325. 

The  purpose  of  this  constitutional  pro- 
vision was  to  preserve  sacred  the  principle 
of  the  inviolability  of  contracts  against  that 
legrislative  interference  which  the  history  of 
governmentfl  has  shown  to  be  so  imminent, 
in  vipw  of  the  frequent  enprendering  of  popu- 
lar prejudice  and  the  consequent  fluctuation 
of  popular  opinion.  Edwards  f.  Williamson, 
(1881)  70  Ala.  145. 

No  construction  to  render  clause  inopera- 
tive.—  This  clause  was  evidently  intended 
to  limit,  in  some  degree,  the  legislative  power 
of  the  states,  in  regard  to  the  obligation  of 
contracts.     It   cannot   be   supposed   to   have 


been  deliberately  inserted  in  so  solemn  an  in- 
strument, by  the  sages  who  framed  the  Con- 
stitution, as  a  mere  pleonasm,  to  have  no 
effect  but  that  of  filling  up  a  void  space.  A 
construction,  therefore,  which  would  render 
it  inoperative  is  wholly  inadmissible.  Blair 
V,  Williams,  (1823)  4  Litt.  (Ky.)  35. 

This  clause  in  the  Constitution  operatet 
directly  upon  the  states  in  reference  to  their 
legislative  functions.  It  is  the  mandate  of 
the  supreme  power  addressed  to  the  states, 
commanding  them  to  abstain  from  the  per- 
formance of  certain  acts,  and  thus  far  ex- 
pressly limiting  the  general  power  of  legis- 
lation. Bishop's  Fund  r.  Rider,  (1839)  13 
Conn.  87. 

Similar  provisions  in  atate  constitationB. 
—  The  reason  why  such  prominence  has  been 
given  to  that  clause  of  the  Constitution  of 
the  United  States  which  prohibits  laws  im- 
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pairing  the  obligation  of  contracts  is  that 
the  courts  found  there  a  provision,  expressed 
in  direct  and  positive  terms,  upon  which  it 
was  more  convenient  to  put  their  decision 
tlian  it  was  to  refer  to  fundamental  princi- 
ples embraced  in  the  constitutions  of  the  sev- 
eral states  although  not  expressed  in  words 
so  direct  and  positive;  for,  in  truth,  no 
government  can  be  free  unless  the  constitu- 
tion provides  for  the  protection  of  property, 
the  due  administration  of  the  law,  and  the 
independence  of  "  the  supreme  judicial  depart- 


ment."   Barnes  i?.  Barnes,  (1861)  8  Jones  L< 
(N.  Car.)  366. 

Violation  of  state  and  federal  constitu- 
tions.—  The  constitution  of  Kentucky  pro- 
vides "  that  no  esD  post  facto  law,  nor  any 
law  impairing  contracts,  shall  be  made."  It 
is  held  that  any  law  which  would  impair  the 
obligation  of  a  contract  would  impair  the 
contract,  and  equally  violate  the  constitution 
of  Kentucky  and  of  the  United  States.  Davis 
V.  Ballard,  (1829)  1  J.  J.  Marsh.  (Ky.)  563. 


The  XFnitod  Statot  Aro  Hot  Inolvdod  within  the  constitutional  prohibition  which 
prevents  states  from  passing  laws  impairing  the  obligation  of  contracts. 


Sinking-Fund  Cases,  (1878)  99  U.  S.  718. 
See  also  Mitchell  v,  Clark,  (1884)  110  U.  S. 
643;  Legal  Tender  Cases,  (1870)  12  Wall. 
(U.  S.)  529;  Evans-Snider-Buel  Co.  v.  Mc- 
Fadden,  (C.  C.  A.  1900)  105  Fed.  Rep.  297; 
Michigan  Cent.  R.  Co.  v.  Slack,  (1876)  22 
Int.  Rev.  Rec.  337,  17  Fed.  Cas.  No.  9,527a, 
affirmed  Michigan  Cent.  R.  Co.  v.  Slack, 
(1879)  100  U.  S.  595;  Evans  v.  Eaton,  (1816) 
Pet.  (C.  C.)  322,  8  F€d.  Cas.  No.  4,559; 
Bloomer  v.  Stolley,  (1850)  5  McLean  (U.  S.) 
158,  3  Fed.  Cas.  No.  1,559;  Hardeman  v. 
Downer,  (1869)  39  Ga.  425;  Jones  v,  Harker, 
(1867)  37  Ga.  503;  Black  17.  Lusk,  (1873)  69 
111.  70.  But  see  Territory  v,  Reybum,  ( 1860) 
1  Kan.  551,  as  to  a  territorial  statute  grant- 
ing a  ferry  franchise. 

When  statute  made  in  pursaance  of  ex- 
press power.  —  It  is  true  that  the  prohibition 
that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts  is  not  applied  in 
terms  to  the  government  of  the  United  States. 
"Congress  has  express  power  to  enact  bank- 
rupt laws,  and  we  do  not  say  that  a  law 
made  in  the  execution  of  any  other  express 
power,  which,  incidentally  only,  impairs  the 
obligation  of  a  contract,  can  be  held  to  be 
unconstitutional  for  that  reason.  But  we 
think  it  clear  that  those  who  framed  and 
those  who  adopted  the  Constitution  intended 
that  the  spirit  of  this  prohibition  should 
pervade  the  entire  body  of  legislation,  and 
that  the  justice  which  the  Constitution  was 
ordained  to  establish  was  thought  by  them 
to  be  compatible  with  legislation  of  an  oppo- 
site tendency.  In  other  words,  we  cannot 
doubt  that  a  law  not  made  in  pursuance  of 
an  expres  power,  which  necessarily  and  in 
its  direct  operation  impairs  the  obligation  of 
contracts,  is  inconsistent  with  the  spirit  of 
the  Constitution."  Hepburn  V.  Griswold, 
(1869)  8  Wall.  (U.  S.)  623.  See  also 
George  r.  Concord,  (1864)  46  N.  H.  434. 

Power  to  regalate  commerce.  —  Grants  of 
power  under  which  the  grantees  are  licensed 
to  build  dams  out  into  a  navigable  river  for 
the  purpose  of  utilizing  the  power  and  of 
using  the  water  that  falls  down  the  river  are 
in  legal  effect  subject  at  all  times  to  the  para- 
mount right  of  the  state  as  trustee  for  the 
public  to  divert  a  portion  of  the  waters  for 
public  uses,  and  are  also  subject  to  the  rights 
in  regard  to  navigation  and  commerce  exist- 
ing in  the  general  government  under  the  Con- 
stitution of  the  United  States.     St.  Anthony 


Falls  Water  Power  Co.  v.  St.  Paul  Water 
Oom'rs,  (1897)   168  U.  S.  372. 

The  power  to  regulate  commerce  given  to 
(Dongress  was  never  intended  to  be  exercised 
so  as  to  interfere ^with  private  contracts  not 
designed  at  the  time  they  were  made  to 
create  impediments,  and  the  enforcement  of 
such  a  contract  would  not  be  repugnant  to 
the  commercial  power  of  Congress.  Dubuque, 
etc.,  R.  Co.  V.  Richmond,  (1873)  19  Wall. 
(U.  S.)  584. 

yVhen  parties  make  contracts  to  engage  in 
interstate  commerce  they  are  held  to  do  so 
upon  the  basis  and  with  the  understanding 
that  changes  in  the  law  applicable  to  their 
contracts  may  be  made.  Fitzgerald  v.  Grand 
Trunk  R.  Co.,  (1890)  63  Vt.  173. 

Impairing  other  constitutional  rights.— 
The  provision  of  the  Federal  Constitution 
which  forbids  the  passage  of  any  law  im- 
pairing the  obligations  of  contracts  applies 
only  to  the  states;  there  is  no  prohibition 
expressly  made  in  relation  to  Acts  of  Con- 
gress. It  is  unnecessary  to  discuss  the  ques- 
tion whether  Congress  has  unrestricted  power 
to  do  what  the  states  cannot  do  in  the  impair- 
ment of  contract  obligations.  It  is  probable 
it  would  be  held  that  in  some  instances  and 
for  some  purposes  it  can.  Such  an  instance 
might  be  the  enactment  of  a  bankrupt  law. 
which  necessarily  implies  the  impairment  and 
even  the  entire  discharge  of  contract  obli- 
gations. It  is  not  improbable,  however,  tliat 
any  Act  of  Congress  which  should  provide  for 
the  repudiation  of  any  substantial  part  of  a 
valid  contract  would  be  obnoxious  to  those 
other  provisions  of  the  Federal  Constitution 
which  are  intended  to  protect  the  citizen 
and  his  property  against  arbitrary  seizure 
and  confiscation.  Taxes  —  Contract,  (1898) 
22  Op.  Atty.-Gen.  194. 

Operating  on  contracts  between  citizens  of 
a  state.  —  The  inviolability  of  contracts  is 
most  carefully  guarded  in  the  United  States. 
It  is  probably  a  power,  admitted  to  exist  in 
unlimited  governments,  to  impair  or  abrogate 
contracts  between  the  subjects  of  such  gov- 
ernments by  legislation.  Hence,  the  provi- 
sion of  the  Constitution  of  the  United  States' 
that  no  one  of  the  states  composing  the  Union 
should  enact  such  a  law.  Hence,  aUo,  as 
there  is  no  restriction  on  the  power  of  the 
government  of  the  United  States,  in  the  Fed- 
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eral  Constitution,  it  may  be,  though  we  do 
not  assert  the  proposition,  that  Congress 
might  enact  a  statute  of  that  character,  to 
be  operative  within  the  sphere  of  that  gov- 
ernment; but  such  an  Act  of  Congress,  if 
passed,  could  not,  imless  it  were  a  general 
bankrupt  law,  operate  upon  the  domestic  con- 
tracts between  citizens  of  a  state;  because 
the  jurisdiction  of  the  general  government 
does  not  extend,  as  a  general  proposition,  to 
that  subject.  That  power  was  not  ceded  to 
it  by  the  states  at  the  adoption  of  the  Con- 
stitution. The  prohibition  upon  the  states 
to  exercise  it  is  a  concession  that  it  had  not 
been  granted  away  to  the  federal  govern- 
ment. Such  an  Act  of  Congress  could  only 
operate  upon  contracts  executed  within  the 
sphere  of  jurisdiction  of  the  federal  govern- 
ment; such  as  contracts  in  the  District  of 
Columbia,  etc.,  or  between  itself  and  its  offi- 
cers, or  contractors,  etc  Hopkins  r.  Jones, 
(1864)  22  Ind.  310. 


The  clause  of  the  Bankniptcy  Act  of  18981 

providing  "  that  all  levies,  judgments,  attach- 
ments, or  other  liens,  obtained  through  legal 
proceedings  against  a  person  who  is  insol- 
vent, at  any  time  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void 
in  case  he  is  adjudged  bankrupt,  and  the 
property  affected  by  the  levy,  judgment,  at- 
tachment, or  other  lien  shall  hs  deemed 
wholly  discharged  and  released  from  the 
same,"  does  not  impair  the  obligation  of 
existing  contracts,  but  simply  affects  the 
remedy  to  enforce  such  contracts.  In  re 
Rhoads,  (1899)  98  Fed.  Rep.  400. 

Jarisdiction  of  Court  of  Claima.  —  An  Act 
of  Congress  is  not  within  the  operation  of 
this  clause,  and  therefore  a  statute  respecting 
the  jurisdiction  of  the  Court  of  Claims  is  not, 
as  to  a  pending  suit,  within  its  provision. 
Corbett's  Case,  (1864)  1  Ct.  CI.  139. 


n.  POLICX  P0WEB8  —  1.  In  General.  —  The  constitutional  prohibition  upon 
state  laws  impairing  the  obligation  of  contracts  does  not  restrict  the  power 
of  the  state  to  protect  the  public  healthy  the  public  morals,  or  the  public 
safety,  as  the  one  or  the  other  may  be  involved  in  the  execution  of  such  con- 
tracts. Eights  and  privileges  arising  from  contracts  with  a  state  are  subject 
to  regulations  for  the  protection  of  the  public  health,  the  public  morals,  and 
the  public  safety,  in  the  same  sense  and  to  the  same  extent  as  are  all  contracts 
and  all  property,  whether  owned  by  natural  persons  or  corporations. 


New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  (1886)  115  U.  S.  672,  reversing  (1882) 
11  Fed.  Rep.  277.  See  also  the  following 
cases: 

United  States,  — New  York,  etc.,  R.  Co.  t?. 
Bristol,  (1894)  161  U.  S.  667,  affirming 
(1893)  62  Conn.  527;  Manigault  v.  Ward, 
(1903)  123  Fed.  Rep.  719;  New  Orleans 
Water-Works  Co.  v.  Rivers,  (1886)  116  U.  S. 
681;  Louisville  Gas  Co.  v.  CHticens'  Gas  Co., 
(1886)   116  U.  S.  683. 

Connecticut,  —  Barlow  v,  Gregory,  (1863) 
31  Conn.  261. 

NeiD  York,  — Buffalo  East  Side  R.  Co.  v, 
Buffalo  St.  R.  Co.,  (1888)  111  N.  Y.  132; 
Bronk  v.  Barckley,  (1897)  13  N.  Y.  App.  Div. 
72. 

North  Carolina, —  Stsite  v.  Morris,  (1877) 
77  N.  Car.  612;  Walton  v,  Gatlin,  (1864)  1 
Winst.  L.   (N.  Car.)  326. 

PriTAte  corporations  occupy  in  respect  to 
the  police  power  precisely  the  same  attitude 
as  private  individuals  engaged  in  similar 
hranches  of  business.  The  fact  that  by  their 
articles  of  incorporation  or  charters  they 
obtain  certain  rights  and  privileges  and  are 
empowered  to  transact  certain  kinds  of  busi- 
ness in  certain  specified  places  does  not  ex- 
empt them  from  police  regulations  in  the 
interest  of  society;  and  this  is  true  even 
where  such  regulations  operate  to  injure  the 
business  authorized  and  to  diminish  the 
value  of  the  property  employed  therein. 
Platte,  etc.,  Canal,  etc.,  (3o.  v.  Doweli,  (1892) 
n  Colo.  376,     ^ee  also  the  following  cases: 


Kansas,  —  Kansas  Pac.  R.  Co.  v.  Mower, 
(1876)  16  Kan.  673. 

Kentucky,  —  Louisville,  etc..  Turnpike  Road 
Co.  V,  Ballard,  (1869)  2  Met.  (Ky.)   165. 

Missouri.  — StAte  v,  Mathews,  (1869)  44 
Mo.  523. 

New  Jersey.  —  Zabriskie  v.  Hackensack, 
etc.,  R.  Co.,  (1867)  18  N.  J.  Eq.  178. 

North  Carolina.  —  Branch  v.  Wilmington, 
etc.,  R.  Co.,  (1877)  77  N.  Car.  347. 

Virginia,  —  Richmond,  etc.,  R.  Co.  c.  Rich- 
mond, (1876)  26  Gratt.  (Va.)  83. 

Private  corporations,  icithout  any  express 
reservation  of  the  potcers  over  them  in  the 
act  of  incorporation,  by  the  legislature,  are 
subject,  like  individuals,  to  Im  restrained, 
limited,  and  controlled  in  the  exercise  of 
powers  granted,  by  such  laws  as  the  legis- 
lature may  pass,  based  upon  the  principle  of 
safety  to  the  public.  State  v,  Noyes,  (1859) 
47  Me.  189. 

Cannot  impair  franchise  itself,  —  The  po- 
lice power  of  the  state  comprehends  all  those 
general  laws  of  internal  regulation  which  are 
necessary  to  secure  the  peace,  good  order, 
health,  and  comfort  of  society.  The  legis- 
lature may  at  all  times  regulate  the  exercise 
of  the  corporate  franchise  by  general  law 
passed  in  good  faith  for  the  legitimate  ends 
contemplaW  by  the  state  police  power  — 
that  is,  for  the  peace,  good  order,  health, 
comfort,  and  welfare  of  society  —  but  it  can- 
not, under  such  laws,  destroy  or  impair  the 
franchise  itself,  nor  any  of  those  rights  or 
pq\rers  if^hich  are  essential  to  its  b^»BflcuU 
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exercise.  Philadelphia,  etc.,  R.  Co.  t?.  Bow- 
ers, (1873)  4  Houst.  (Del.)  506.  See  also 
Sloan  V,  Pacific  R.  Ck).,  (1875)  61  Mo.  24. 

Sven  if  new  and  more  onerous  duties  are 
imposed  on  contracting  parties,  laws  for  the 
government  of  the  citizens  of  the  state  and 
for  their  welfare  and  safety  are  not  neces- 
sarily unconstitutional.  Atty.-Gen.  t?.  Fitch- 
hurg  R.  Co.,  (1886)  142  Mass.  40. 

The  power  of  the  legislature  to  impose 
uncompensated  duties,  and  even  burdens, 
upon  individuals  and  corporations  for  the 
general  safety,  is  fimdamental.  It  is  the 
"police  power."  Its  proper  exercise  is  the 
highest  duty  of  government.  The  state  may 
in  some  cases  forego  the  right  of  taxation, 
but  it  can  never  relieve  itself  of  the  duty  of 
providing  for  the  safety  of  its  citizens.  This 
duty,  and  consequent  power,  override  all  stat- 
ute or  contract  exemptions.  The  state  can- 
not free  any  person  or  corporation  from 
subjection  to  this  power.  All  personal  as 
well  as  property  rights  must  be  held  subject 
to  the  police  power  of  the  state.  Boston, 
etc.,  R.  Co.  t7.  York  County,  (1887)  79  Me. 
386. 

Contracts  with  goveniment  departments. 
—  The  constitutional  provision  does  not  ap- 
ply to  contracts  made  by  parties  dealing 
with  a  department  of  government  concerning 
the  future  exercise  of  governmental  power 
conferred  by  legislative  acts,  where  the  sub- 
ject-matter of  the  contract  is  one  which 
affects  the  safety  and  welfare  of  the  public 
Board  of  Education  v.  Phillips,  (1903)  67 
Kan.  549. 

Abate  of  police  power.  —  It  is  not  an  in- 
vasion and  illegal  seizure  of  private  prop- 
erty on  pretense  of  exercising  the  right  of 
eminent  domain,  and  which  act  is  an  abuse 
claiming  the  sanction  of  a  state  law,  that 
f^ves  the  Supreme  Court  of  the  United  States 
jurisdiction  on  the  ground  of  violating  the 
obligation  pf  a  contract.  It  rests  with  state 
legislatures  and  state  courts  to  protect  their 
citizens  from  injustice  and  oppression  of  this 
description,  as  the  l^slative  and  judicial 
powers  of  the  ^neral  government  do  not 
extend  to  municipal  reflations  necessary  to 
the  well-being  and  existence  of  the  states. 
Mills  V.  St.  CUdr  County,  (1850)  8  How.  (U. 
S.)  585. 

"That  the  police  power  of  the  state  may 
be  an  instrument  of  injustice  and  oppression 
cannot  be  questioned.  And  when  it  is  plainly 
invoked  by  the  legislature  merely  as  an  ex- 
cuse for  the  infliction  of  needless  injury  upon 
private  corporations,  the  judiciary  should 
promptly  interfere  to  prevent  the  wrong.  ♦  •  • 
But  if  a  statute  is  evidently  designed  to 
promote  the  public  health,  the  public  morals, 
or  the  public  safety,  and  especially  if  it  tends 
to  produce  the  effect  designed,  it  is  valid  so 
far  as  this  specific  objection  is  concerned 
unless  there  be  a  palpable  invasion  of  con- 
stitutional rights."  Platte,  etc.,  Canal,  etc., 
Co.  V,  Dowell,  (1892)   17  Colo.  376. 

A  state  cannot  violate  its  contract  under 
i^  pretended  exercise  of  its  police  power.   The 

8F.  8.  A.-48 


act  must  be  homa  fide  intended  to  relieve  some 
evil  within  the  reach  of  that  power,  and 
strictly  applicable  to  that  end.  State  v.  Rich- 
mond, etc.,  R.  Co.,   (1876)   73  N.  Car.  527. 

Regulation  of  railroads.  —  A  railroad  com- 
pany has  by  no  means  an  absolute  power  to 
determine  what  parts  of  its  line  it  will  ope- 
rate. Its  franchises  are  granted  for  the  pub- 
lic good,  and  in  exercising  them  it  is  largely 
subject  to  the  control  and  direction  of  the 
legislature..  Either  by  virtue  of  the  police 
power,  or  of  the  reserved  power  to  alter 
charters,  many  acts  may  be  required  which 
involve  expense,  and  which  a  railroad  cor- 
poration, or  other  corporation  to  which  like 
rules  would  apply,  would  not  if  left  to  itself 
undertake.  Brownell  v.  Old  Colony  R.  Co., 
(1895)  164  Mass.  29. 

That  the  legislature  has  power  to  compel 
railroad  companies,  and  other  like  common 
carriers,  to  mscharge  the  duties  and  obliga- 
tions they  owe  to  the  public  and  individuals 
who  travel  on  and  ship  freights  over  their 
roads,  by  reasonable  statutory  regulations, 
and  to  compel  a  due  observance  of  these  by 
fines  and  penalties,  is  too  well  and  thor- 
oughly settled  by  judicial  authority  to  admit 
of  question.  Because  of  their  qiiasi  public 
nature  —  their  relations  to  the  public  —  the 
fact  that  they  hold  themselves  out  to  the 
world  as  ready  to  carry  freights  for  ship- 
pers, regularly,  for  reasonable  compensation, 
V  and  especially  as  to  railroad  coi^orations, 
because  they  have  and  exercise  franchises, 
rights,  privileges,  and  advantages  of  the  pub- 
lic, and  granted  by  the  public  authority,  they 
are  subject  to  just  legislative  control.  The 
legislature  may  reasonably  regulate  their 
methods  of  business  in  a  general  way  so  as 
to  promote  the  public  good,  having  due  re- 
gard for  their  rights  in  all  respects.  They 
have  rights  as  well  as  the  public,  that  the 
law  protects,  but  to  the  extent  that  the  exer- 
cise of  their  rights  by  themselves  concern  and 
affect  the  public,  the  latter  through  its  con- 
stituted authority  must  have  a  voice  in  such 
exercise  of  them.  McGowan  r.  Wilmington, 
etc.,  R.  Co.,  (1886)  95  N.  Car.  417. 

That  railroad  corporations  hold  their  prop- 
erty and  exercise  their  functions  subject  to 
lecpslative  control  is  beyond  question.  The 
price  for  transporting  freight  and  passengers, 
within  certain  limitations,  the  speed  of  trains, 
the  way  in  which  they  may  cross  or  run  upon 
highways  or  turnpikes,  are  all  within  the 
power  of  the  legislature  to  regulate,  although 
the  power  to  alter  and  amend  the  charters 
has  not  been  reserved.  This  is  upon  the 
ground  that  such  corporations  exercise  their 
franchise  for  the  public  benefit,  and  are  sub- 
ject to  regulation  by  the  power  that  created 
them;  that  it  is  a  part  of  the  police  power 
which  is  inherent  in  every  government,  with 
such  limitations  only  as  are  provided  by  the 
state  and  federal  constitutions.  Clarendon  v. 
Rutland  R.  Co.,   (1902)   75  Vt.  6. 

Mode  of  exercise  of  eminent  domain.  — 
Where  the  charter  of  a  railroad  contains  pro- 
visions regulating  the  manner  of  taking  lands 
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for  the  use  of  the  road,  they  are  subject  to 
alteration  by  future  legislation,  since  they  are 
not  in  the  nature  of  a  contract.  Mississippi 
R.  Co.  V.  McDonald,  (1873)  12  Heisk. 
(Tenn.)  64. 

Control  of  streets.  —  The  general  principle 
is  well  established  that  the  legislative  power 
of  a  city  may  control  and  improve  the  streets, 
and  that  such  power,  when  duly  exercised  by 
ordinances,  will  override  any  license  pre- 
viously given  by  which  the  control  of  a  cer- 
tain street  has  been  surrendered  to  any  indi- 
vidual or  corporation.  The  right  of  a  city 
to  improve  its  streets  by  regrading  or  other- 
wise is  something  so  essential  to  its  growth 
and  prosperity  that  the  common  council  can 
no  more  denude  itself  of  that  right  than  it 
can  of  its  power  to  legislate  for  the  health, 
morals,  ana  safety  of  its  inhabitants.  Wa- 
bash R.  Co.  V.  Defiance,  (1897)   167  U.  S.  97. 

In  the  exercise  of  a  franchise  affecting  the 
sa fotv  and  welfare  of  the  public,  a  grantee 
railroad  is  under  the  control  of  the  police 
powers  of  the  state,  and  a  city  ordinance 
which  provided  that  '*  no  person  or  persons 
shall  tear  up,  dig  up,  or  ditch  or  otherwise  in- 
terfere with  any  of  the  streets  or  alleys  within 
the  limits  of  the  city  of  Westport  without  the 
permission  first  obtained  from  the  board  of 
aldermen  of  said  city,"  was  held  to  be  con- 
stitutional, as  a  reasonable  exercise  of  the 
police  power.  Westport  v.  Mulholland, 
(1900)   159  Mo.  86. 

A  legislature  may  regulate  the  use  of 
streets  for  public  purposes,  and  general  pub- 
lic legislative  acts  in  the  exercise  of  the  police 
power  of  the  state  are  not  beyond  the  reach 
or  touch  of  future  legislation.  The  legislature 
cannot  divest  itself  of  its  control  of  the  streets 
for  the  public  welfare,  and  a  mere  license  to 
use  streets  may  be  revoked  or  modified  in  any 
way  and  at  any  time  when  the  public  interest 
requires  it.  American  Rapid  Tel.  Co.  v.  Hess, 
(1891)  125  N.  Y.  641,  affirming  (1890)  58 
Hun   (N.  Y.)   610,  12  N.  Y.  Supp.  536. 

Abolition  of  grade  crossings.  —  A  state 
statute  which  is  directed  to  the  extinction  of 
railroad  grade  crossings  and  which  author- 
izes municipal  corporations  to  require  altera- 
tions in  such  crossings,  allowing  the  imposi- 
tion of  the  entire  expense  of  change  of  grade, 
both  costs  and  damages,  irrespective  of  bene- 
fits, on  the  railway  companies,  does  not  im- 
pair the  obligation  of  the  charter  contracts 
of  the  companies.  New  York,  etc.,  R.  Co.  v, 
Bristol,  (1894)  151  U.  S.  506.  See  also 
Selectmen  v.  New  York,  etc.,  R.  Co.,  (1894) 
161  Mass.  259;  Lehigh  Vallev  R.  Co.  v.  Adam, 
(1002)   70  N.  Y.  App.  Div.  427. 

Care  of  highway  crossings.  —  A  statute  re- 
quiring a  railroad  company  to  care  for  and 
maintain  highway  crossings  within  its  loca- 
tion is  a  constitutional  exercise  of  the  police 
power  of  the  state,  and  this  notwithstanding 
the  charter  of  the  ronipnnv  provided  that  it 
should  not  be  altered,  amended,  or  repealed. 
Boston,  etc..  R.  Co.  r.  York  County,  (1887) 
79  Me.  386.  See  also  Delaware,  etc.,  R.  Co. 
r.  East  Orange,   (1879)   41  N.  J.  L.  127. 


Cattle  guards  ai  oroasingM.  —  The  legisla- 
ture has  the  power  to  require  existing  rail- 
road corporations,  and  all  hereafter  incoqpo- 
rated,  to  maintain  cattle  guards  at  all  ctosb- 
ings,  or  to  respond  in  damages  for  all  cattle 
injured  by  their  trains,  through  such  onais- 
sion.  This  subject  comes  clearly  within  the 
police  power  of  the  state,  the  power  to  regu- 
late w^hich  resides  inalienably  in  the  state 
legislature.  Thorpe  r.  Rutland,  etc.,  R.  Co., 
(1854)  27  Vt.  140. 

Limitation  of  liability  for  personal  injury. 
—  A  statute  limiting  the  amount  to  be  recov- 
ered in  actions  against  railroad  companies  and 
common  carriers,  for  negligence,  to  $3,000  in 
cases  of  personal  injuries,  and  $5,000  in  case 
of  death,  does  not  constitute  a  binding  eon- 
tract  with  a  company  accepting  its  provisions, 
and  a  constitutional  provision  subsequently 
adopted  declaring  that  "no  Act  of  the  gen- 
eral assembly  shall  limit  the  amount  to  be 
recovered  for  injuries  resulting  in  death,  or 
for  injuries  to  person  or  property,"  does  not 
impair  the  obligation  of  any  contract.  Penn- 
sylvania R.  Co.  V,  Bowers,  (1889)  124  Pa. 
St.  190. 

Penalty  for  failure  to  forward  freight. —  A 
statute  of  North  Carolina  subjecting  a  rail- 
road company  to  a  penalty  for  failure  to 
forward  freight  is  not  unconstitutional.  Kat- 
zenstein  v.  Raleigh,  etc.,  R.  Co.,  <1881)  84 
N.  Car.  688;  Branch  V.  Wilmington,  etc.,  R. 
Co.,  ( 1877 )  77  N.  Car.  347. 

Liability  for  injury  to  live  stock.  —  The 
Georgia  Act  of  Feb.  20,  1854,  entitled  "An 
Act  to  define  the  liabilities  of  the  several  rail- 
road companies  of  this  state,  for  injury  to 
or  destruction  of  live  stock,  killed  or  injured," 
etc.,  was  held  to  be  constitutional.  ]>Lvis  r. 
Central  R.,  etc.,  Co.,  (1855)  17  Ga.  323. 

Liability  for  communicated  fires.  —  A  Mis- 
souri statute  by  which  every  railroad  corpora- 
tion owning  and  operating  a  railroad  in  the 
state  is  made  responsible  in  damages  for 
property  of  any  person  injured  or  destroyed 
by  fire  communicated  by  its  locomotive  en- 
gines, and  is  declared  to  have  an  insurable 
interest  in  property  along  its  route,  and  au- 
thorized to  insure  such  property  for  its  pro- 
tection against  such  damages,  does  not  impair 
the  obligation  of  the  contract  previously 
made  between  a  railroad  company  and  the 
state  by  its  incorporation  under  general  laws 
authorizing  it  to  convey  passengers  and 
freight  over  this  railroad  by  the  use  of  loco- 
motive engines.  St.  Louis,  etc.,  R,  Co.  v. 
Mathews,  (1897)  165  U.  S.  6.  See  also  the 
following  cases: 

Colorado.  —  Union  Pac.  R.  Co.  v.  De  Busk, 
(1888)   12  Colo.  294. 

Iowa.  —  Rodemacher  v.  Milwaukee,  etc.,  R. 
Co.,    (1875)    41   Iowa  297. 

Missouri.  —  Campbell  r.  Missouri  Pac.  R. 
Co.,  (1894)  121  Mo.  340;  Mathews  r.  St 
Louis,  etc.,  R.  Co.,  (1894)   121  Mo.  298. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Kreager, 
(1899)  61  Ohio  St.  312. 

South  Carolina.  —  McCandless  v.  Rich- 
mond, etc.,  R.  Co.,  (1892)  38  S.  Car.  103; 
Lipfeld  r.  Charlotte, .  etc.,  R.  Co.,   (1893)  41 
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8.  Car.  285;   Mobile  Ins.  Co.  v.  Columbia, 
ete.,  R.  Co.,  (1893)  41  8.  Car.  408. 

lAahiliiy  for  ioctges  of  laborers  of  contract- 
ora.  —  A  statute  providing  that  railroad  com- 
panies shall  be  liable  to  day  laborers  em- 
ployed by  contractors  for  labor  actually  per- 
formed on  their  roads  was  held  to  be  con- 
etitutional.  Branin  r.  Connecticut,  etc.,  R. 
Co.,  (1858)  31  Vt.  214. 

Telegraph  and  telephone  poles  and  wires 
in  streets.  —  It  is  competent  far  a  municipal 
corporation  to  remove  and  put  an  end  to  ob- 
structions by  telegraph  poles  and  wires  in 
the  streets  and  to  regulate  and  control  the 
manner  in  which  telegraph  lines  shall  enter 
or  pass  through  the  city,  unless  bound  by 
some  absolute  contract  permitting  the  poles 
and  wires  to  stand.  Mutual  Union  Tel.  Co. 
V.  Chicago,  (1883)  16  Fed.  Rep.  315. 

A  municipal  corporation  gave  its  consent 
to  the  original  construction  of  a  telephone 
system  along  a  certain  street.  An  ordinance 
requiring  the  removal  of  the  telephone  poles 
and  wires  from  that  street  to  a  less  fre- 
quented alley,  for  the  reason  that  the  tele- 
phone company  has  accumulated  wires  to 
such  an  extent  as  to  endanger  the  life  and 
safety  of  the  citizens  of  the  city,  is  valid,  as 
the  city  could  not  deprive  itself,  by  contract, 
of  the  power  to  provide  for  the  public  safety 
and  convenience.  Michigan  Telephone  Co.  v. 
Charlotte,  (1800)  03  Fed.  Rep.  11. 

The  charter  of  an  insurance  company  does 
not  exempt  it  from  the  obligation  to  comply 
with  a  subsequently  established  police  regu- 
lation requiring  it  to  make  a  statement  of  its 
condition  and  business.  Ekigle  Ins.  Co.  v, 
Ohio,  (1894)  163  U.  8.  453,  affirming  (1803) 
50  Ohio  St.  252. 

SeguUtion  of  gas  works.  —  A  state  stat- 
ute granting  to  a  company  the  sole  and  exclu- 
sive privilege  and  right  of  lighting  streets  in  a 
oertau  city  does  not  relieve  the  company  of 
the  obligation  to  comply  with  reasonable  regu- 
lations imposed  in  the  exercise  of  the  police 
powers  of  the  state.  Missouri  v.  Murphy, 
(1898)   170  U.  8.  99. 

Vfhere  an  ordina/nce  of  a  city  prescribed 
certain  limits  for  the  erection  of  gas  works, 
and  subsequent  thereto  contracts  were  made 
to  furnish  materials  for  and  labor  on  gas 
works  which  were  about  to  be  erected,  lands 
were  purchased  for  a  site  within  the  territory 
where  under  the  ordinance  such  erection  was 
permitted,  and  sums  of  money  were  expended 
in  building  the  foundation  of  the  contemplated 
works,  it  further  appearing  that  prior  to  the 
adoption  of  a  second  ordinance  a  permit  of 
the  board  of  fire  commissioners  to  erect  the 
works  was  obtained,  it  was  held  that  a  second 
ordinance  changing  the  boundary  so  as  to  put 
the  contemplated  works  outside  of  the  terri- 
tory where  they  could  be  erected  was  void. 
Dobbins  v.  Los  Angeles,  (1904)  195  U.  S. 
223,  reversing  (1903)  139  Cal.  179. 

Segulation  of  banks.  —  Where  a  statute 
provided  that  bank  commissioners  shall  be 
appointed  by  the  governor,  that  they  shall 
Tisit  the  banks  and  shall  have  free  access  to 


their  vaults,  books,  and  papers,  and  shall 
make  all  such  inquiries  as  may  be  necessary 
to  ascertain  the  condition  of  the  banks  and 
their  ability  to  fulfil  their  engagements,  and 
whether  they  have  complied  with  the  provis- 
ions of  law,  and  may  summon  and  examine, 
under  oath,  the  officers  and  agents  of  the 
banks,  in  relation  to  the  transactions  and 
condition  of  the  banks,  and  that  an  officer  or 
agent  who  shall  refuse,  "  without  justifiable 
cause,"  to  appear  and  testify  when  thereto 
required,  shall  be  subject  to  fine  or  imprison- 
ment; and  if  upon  examination  of  any  bank 
the  commissioners  shall  be  of  opinion  that  it  is 
insolvent,  or  that  its  condition  is  such  as  to 
render  its  further  progress  hazardous  to  the 
public,  and  that  it  has  exceeded  its  powers  or 
has  failed  to  comply  with  all  of  the  rules,  re- 
strictions, and  conditions  provided  by  law, 
they  may  apply  to  a  justice  of  the  Supreme 
Ju^cial  Court  to  issue  an  injunction  to  re- 
strain such  corporation,  in  whole  or  in  part, 
from  further  proceeding  with  its  business,  un- 
til a  hearing  of  the  corporation  can  be -had; 
and  the  justice  will  forthwith  issue  such  pro- 
cess, and  after  a  full  hearing  of  the  corpora- 
tion upon  the  matters  aforesaid,  may  dissolve 
or  modify  the  injunction  or  make  it  perpetual, 
and,  at  his  discretion,  appoint  a  receiver,  it 
was  held  that  the  statute  was  not  imconstitu- 
tional  on  the  ground  that  a  suspension  of  the 
proceedings  of  a  bank  by  the  mjimction  di- 
minishes the  period  for  which  the  bank  is  by 
its  charter  empowered  to  act  as  a  corpora- 
tion. Com.  V,  Farmers',  etc..  Bank,  (1839) 
21  Pick.   (Mass.)   542. 

The  Provident  Institution  for  Savings,  in 
Boston,  which  was  chartered  in  1816,  was 
held  to  be  subject  to  the  general  laws  of 
Massachusetts  passed  since  that  time,  relat- 
ing to  investments  of  deposits  by  savings 
banks  and  institutions  for  savings.  Opinion 
of  Justices,  (1852)   9  Cush.   (Mass.)  604. 

Establishment  of  slaughter-houses.  —  A 
state  legislature  cannot,  by  contract  with  an 
individual  or  corporation,  restrain,  diminish, 
or  surrender  its  powers  to  enact  laws  for  the 
preservation  of  the  public  health  or  the  pub- 
lic morals.  A  state  constitution,  and  munici- 
pal ordinances  passed  thereunder  opening  to 
feneral  competition  the  right  to  build  slaugh- 
er-houses,  establish  stock  landings,  and  en- 
gage in  the  business  of  butchering  in  that 
city  under  regulations  established  by  these 
ordinances,  are  not  void  as  impairing  the  ob- 
ligation of  a  contract  granting  exclusive 
privileges  for  stock  landings  and  slaughtw- 
houses  at  that  city.  Butchers'  Union  Slaugh- 
ter-House,  etc.,  Co.  v.  Crescent  City,  Live- 
stock Landing,  etc.,  Co.,  (1883)  111  U.  8. 
746,  reversing  Crescent  City  Live-Stock  Land- 
ing, etc.,  Co.  V.  Butcher's  Union  Live-Stock 
Landing,  etc.,  Co.,  (1881)  9  Fed.  Rep.  743. 
See  also  Crescent  C^ty  Live  Stock  Landing, 
etc.,  Co.  V.  New  Orleans,  (1881)  33  La.  Ann. 
934. 

Sale  of  intoxicating  liquors.  —  A  Connecti- 
cut statute  which  provided  that  "  no  action 
of  any  kind  shall  be  maintained  in  any  court 
of  this  state  for  spirituous  and  intoxicating 
liquors,  or  mixed   liquors  of  which  part  is 
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spirituous  or  intoxicating,  sold  in  any  other 
state  or  country  contrary  to  the  law  of  said 
state  or  country,  or  with  intent  to  enable  any 
person  to  violate  any  provision  of  this  Act/' 
was  held  to  be  constitutional.  Reynolds  v, 
Geary,  (1857)  26  Conn.  179.  See  also  Savage 
17.  Ck)m.,  (1888)  84  Va.  619. 

Regulating  injurious  employment.  —  In 
the  exercise  of  its  police  power  a  state  has 
full  authority  to  prohibit  under  penalty  the 
exercise  of  any  trade  or  employment  injuri- 
ous to  its  citizens  and  destructive  to  the  best 
interests  of  society.  Such  a  law  does  not 
operate  directly  upon  contracts,  and  there- 
fore is  not  within  the  prohibition  of  the 
United  States  Constitution.  People  f.  Haw- 
ley,  (1854)  3  Mich.  330. 

Hours  of  labor  for  toomen  and  minora. — 
A  Masaachusetta  statute  which  provided  that 
"no  minor  under  the  age  of  eighteen  years, 
and  no  woman  over  that  age,  shall  be  em- 
ployed in  laboring  by  any  person,  firm,  or  cor- 
poration, in  any  manufacturing  establishment 
in  this  commonwealth,  more  than  ten  hours  in 
any  one  day,"  except  in  ce^ain  cases,  and 
that  "in  no  case  shall  the  hours  of  labor  ex- 
ceed sixty  per  week,"  was  held  not  to  violate 
a  charter  contract  with  a  manufacturing  cor- 
poration. Com.  V.  Hamilton  Mfg.  Co.,  (1876) 
120  Mass.  383. 

Regulating  interment  of  the  dead.  —  It 
being  competent  for  the  legislature  not  only 
to  change  and  modify  political  districts,  but 
also  to  dissolve  them  at  pleasure,  its  power 
to  control  and  extinguish  the  uses  to  which 
property  may  be  held  by  such  political  dis- 
tricts must  be  wider  than  that  which  per- 
tains to  the  property  of  private  persons. 
The  right  of  the  legislature  to  forbid  a  mu- 
nicipal corporation  to  appropriate  its  lands, 
within  corporate  limits  to  burial  purposes  is 
incontrovertible.  Such  enactments  are  not 
unconstitutional,  either  as  impairing  the  obli- 
gation of  contracts  or  taking  private  property 
for  public  uses  without  compensation;  they 
are  unassailable  as  an  exercise  of  the  police 
power.  Newark  r.  Watson,  (1894)  56  N.  J. 
L.  667. 

A  statute,  declared  to  be  a  public  Act,  au- 
thorized the  cornoration  of  the  city  of  New 
York  to  make  various  by-laws,  when  they 
should  deem  them  necessary  and  proper; 
"  and  for  rep:ulating,  or  if  they  find  it  neces- 
sary, preventing  the  interment  of  the  dead," 
within  the  city.  The  corporation  passed  a 
by-law  prohibiting  the  interment  of  dead 
within  certain  parts  of  the  city,  under  a  pen- 
alty; notwithstanding  which  certain  persons 
interred  dead  bodies  in  the  part  of  the  city 
to  which  the  bv-law  related.  The  interment 
was  by  persons  hnvin*?  the  right  under  grants 
of  or  titles  to  land  holden  in  tnist  for  the 
sole  purpose  of  interment,  some  of  which  had 
been  used  for  that  purpose  for  more  than  a 
centurj',  and  to  some  of  which  certain  fees 


for  interment  were  incident,  and  belonged  to 
the  persons  interring.  A  further  right  wm 
also  claimed  by  individual  vault  owners,  in 
whose  behalf  some  of  the  interments  were 
made.  It  was  held  that  the  by-law  was  valid 
and  operative  as  to  all  these  interments,  and 
that  the  Act  under  which  it  was  passed  was 
not  unconstitutional  as  impairing  the  obliga- 
tion of  contracts.  Coates  v.  New  York, 
(1827)   7  Cow.   (N.  Y.)   685. 

Rules  of  settlement  of  paupera.  —  There  ia 
no  constitutional  objection  to  a  general  law 
which  alters  the  rules  of  settlement,  al- 
though its  effect  may  be  to  transfer  from  one 
town  to  another  the  obligation  to  support  in- 
dividuals who  may  become  entitled  to  relief 
as  paupers.  Bridgewater  v.  Plymouth, 
(1867)   97  Mass.  382. 

Maintenance  of  powder  magaxine.  —  The 
withdrawal  of  a  privilege  granted  to  erect 
and  maintain  a  powder  magazine  within  the 
limits  of  the  city  is  a  valid  exercise  of  the 
police  power.  Davenport  i?.  Richmond, 
(1886)  81  Va.  636. 

Erection  of  buildings.  —  A  Mas8w^t«9etU 
statute  which  prohibited  the  erection  of 
buildings  over  ninety  feet  in  height  on  the 
streets  adjoining  Copley  Square  in  Boston 
was  held  to  be  constitutional.  Atty.-Gen.  r. 
Williams,  (1901)  178  Mass.  330,  affirmed 
Williams  v.  Parker,  (1903)  188  U.  S.  491, 
on  the  ground  that  the  statute  was  consistent 
with  due  process  of  law.  See  also  Knoxville 
t\  Bird,  (1883)   12  Lea  (Tenn.)   121. 

Neither  the  fact  that  a  party  has  received 
a  permit  nor  that  he  has  made  a  contract 
for  the  construction  of  buildings  will  prevent 
the  passage  of  legislation  in  the  exercise  of 
the  police  power  in  the  interest  of  public 
health,  morals,  and  safety,  when  work  has  not 
been  commenced.  New  York  v.  Herdje, 
(1902)  68  N.  Y.  App.  Div.  370. 

PermAt  to  erect  wooden  huildJi/ngs.  —  Where 
a  partv  was  given  permission  by  the  common 
council  to  erect  wooden  buildings  within  fire 
limits  upon  his  land,  and  he  made  contracts 
and  commenced  the  work,  it  was  held  that 
the  common  council  had  no  authority  to  de- 
prive the  party  of  his  vested  rights  acquired 
by  entering  upon  the  construction  of  the 
buildings  and  incurring  liabilities  for  the 
work  and  materials,  by  the  enactment  of  a 
subsequent  resolution  rescinding  the  former 
resolution.  Buffalo  t?.  Chadeayne,  (1892) 
134  N.  Y.  163,  affirming  (Buffalo  Super.  Ct 
Gen.  T.  1889)   7  N.  Y.  Supp.  601. 

Sunday  laws.  —  An  Act  prohibiting  ex- 
hibitions or  dramatic  performances  on  Sunday 
is  a  proper  exercise  of  the  police  power  of  the 
state,  notwithstanding  its  effect  upon  con- 
tracts made  in  reference  to  such  perform- 
ances. Lindenmuller  v.  People,  (1861)  33 
Barb.   (N.  Y.)  548. 


2.  Power  of  Taxation. —  A  lawful  tax  on  a  new  subject,  or  an  increased  tax  on 

an  old  one,  does  not  interfere  with  a  contract  or  impair  its  obligation  within 

the  meaning  of  the  Constitution,  even  though  such  taxation  may  affect  particular 
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contracts;  as  it  may  increase  the  debt  of  one  person  and  lessen  the  security  of 
another,  or  may  impose  additional  burdens  upon  one  class  and  release  the 
burdens  of  another. 


North  Missouri  R.  Ck).  v.  Maguire,  (1S73) 
20  Wall.  (U.  S.)  61.  See  infra,  p.  799,  h. 
Exemption  from  or  Limitation  of  Taxation. 

Limitation  upon  the  taxing  power  of  a 
state.  —  This  provision  is  a  limitation  upon 
the  taxing  power  of  the  state  as  well  as  upon 
all  its  legislation,  whatever  form  it  may  as- 
sume. U.  S.  V.  Howard  County,  (18S0)  2 
Fed.  Rep.  1. 

The  exercise  of  the  power  of  taxation  hy 
municipal  corporations  is  such  an  Act  of 
legislation  that  if  it  impairs  the  obligation  of 
a  contract  it  is  within  the  prohibition  of  this 
clause.  De  Vignier  v.  New  Orleans,  (1883) 
16  Fed.  Rep.  U. 

On  corporate  property  and  franchises. — 
A  charter  granting  the  right  to  organize  and 
form  a  corporation  with  power  to  construct 
a  turnpike  road,  to  take  tolls,  etc.,  is  a  con- 
tract within  the  constitutional  provision. 
However,  this  does  not  exempt  the  property 
of  the  corporation,  including  the  franchise, 
from  taxation.  Backus  v,  Lebanon,  (1840) 
11  N.  H.  19. 

On  hanks  and  bank  stocks.  —  An  Ohio 
Act  entitled  "An  Act  to  tax  banks  and  bank 
and  other  stocks  the  same  as  other  property 
is  now  taxable  in  this  state,"  iVas  held  not 
to  be  in  conflict  with  the  constitutional  pro- 
vision. Sandusky  City  Bank  v.  Wilbor, 
(1857)   7  Ohio  St.  482. 

On  ihortgages.  —  A  mortgage  was  executed 
in  1879.  It  contained  no  special  covenant  as 
to  the  payment  of  taxes.  Subsequently,  by 
a  constitutional  provision,  the  mortgagee  was 
made  primarily  liable  for  taxes  upon  the 
mortgage  interest.  Where  it  was  contended 
that  as  the  note  and  mortgage  were  made 
before  the  constitutional  provision  went  into 
effect,  the  provision  could  not  be  applied 
to  previous  taxes  without  infringing  the  Con- 
stitution of  the  United  States,  the  court  held 
that  the  obligation  was  not  impaired.  Hay 
V.  Hill,  (1884)  66  Cal.  383. 

A  NetD  Jersey  statute  which  provided 
that  no  mortgage  or  debt  secured  thereby 
shall  be  assessed  for  taxation  unless  a  deduc- 
tion therefor  shall  have  been  claimed  by  the 
owner  of  the  land,  and  allowed  by  the  as- 
sessor; that  such  mortgages  or  debts  secured 
thereby  as  shall  be  subject  to  taxation  shall 
be  assessed  for  taxation  by  the  assessor,  mak- 
ing the  deduction  on  account  thereof,  and  the 
tax  thereon  shall  be  collected  by  the  collector 
of  taxes  in  or  for  the  township  or  city 
wherein  the  lands  in  the  mortgage  described 
are  situate,  was  held  not  to  be  unconstitu- 
tional as  applied  to  prior  mortgages.  State 
r.  Runyon,  (1879)  41  N.  J.  L.  98. 

An  Act  which  authorizes  a  tax  on  a  mort- 

Sge  where  the  mortgagee  is  a  nonresident  of 
e  township  is  not  unconstitutional.     Cook 
V.  Smith,  (1863)  30  N.  J.  L.  387. 


On  bonds  and  mortgages  —  Payable  by  cor- 
poration treasurer.  —  A  Pennsylvania  stat- 
ute making  all  bonds  and  mortgages  taxable 
annually,  and  requiring  that  the  treasurer 
of  each  corporation  shall,  upon  payment  of 
interest,  assess  a  three-mills  tax  upon  the 
nominal  or  par  value  of  the  bond  and  with- 
hold the  same  from  the  interest  paid  to  the 
bondholder;  and,  instead  of  paying  it  to  the 
bondholder,  turn  it  over  to  the  state  treasury 
of  Pennsylvania,  is  valid.  Com.  v.  Delaware, 
etc.,  Canal  Co.,  (1892)  150  Pa.  St.  245.  See 
also  Com.  v.  New  York,  etc.,  R.  Co.,  (1892) 
^'-'^  Pa.  St.  234;  Com.  v.  Lehigh  Valley  R. 
Co.,   (1889)    129  Pa.  St.  429. 

On  insurance  premiums.  —  The  procure- 
ment by  an  insurance  company  of  a  certificate 
from  the  comptroller-general  of  a  state,  show- 
ing the  requisite  authority  to  transact,  by 
itself  or  agents,  the  business  of  insurance 
during  the  current  year,  under  a  statute 
which  forbids  any  company  to  do  the  business 
of  insurance  in  the  state  without  first  obtain- 
ing such  a  certificate,  does  not  circumscribe 
in  any  degree  the  taxing  power  of  a  state 
or  of  a  municipality  within  a  state  clothed 
with  such  authority.  And  a  municipal  ordi- 
nance imposing  a  tax  upon  the  gross  amount 
of  premiums  received  did  not  impair  the  ob- 
ligation of  any  contract.  Home  Ins.  Co.  v, 
Augusta,   (1876)   93  U.  S.  120. 

On  contract  between  employer  and  em- 
ployee.—  A  tax  imposed  by  a  municipal  cor- 
poration on  the  distributing  agent  of  a  for- 
eign packing  house  is  not  invalid  as  impair- 
ing the  obligation  of  a  contract  between  the 
agent  and  his  employer.  The  power  of  taxa- 
tion overrides  any  agreement  of  the  employee 
to  serve  for  a  specified  sum.  Kehrer  17. 
Stewart,  (1905)  197  U.  S.  69,  affirming 
(1903)   117  Ga.  969. 

On  property  used  in  contract  with  city. — 
When  a  municipal  corporation  entered  into  a 
contract  with  an  electric  light  company  for 
the  furnishing  of  light  for  the  city,  subject 
to  the  supervision  of  the  police  department 
or  the  city  engineer,  they  gave  the  company 
the  right  to  erect  poles  and  wires  sufficient 
to  furnish  such  light,  and  could  not  impose 
a  tax  or  levy  for  police  regulation  on  any 
poles  or  wires  that  were  used  exclusively  for 
the  purpose  of  carrying  out  the  contract. 
New  Castle  v.  Electric  Co.,  (1895)  16  Pa.  Ct. 
663. 

On  railroad  "  dead  heads."  —  A  North  Caro- 
lina statute  which  imposed  a  tax  upon  "  dead 
heads,"  persons  other  than  the  president,  di- 
rectors, officers,  agents,  or  employees  of  the 
railroad  company,  who  are  permitted  by  the 
company  to  travel  on  the  road  without  paying 
fare,  was  held  not  to  be  an  unlawful  inter- 
ference with  the  contrRct  in  the  charter. 
Gardner  v.  Hall,  (1866)  Phil.  L.  (N.  Gar.) 
21. 
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Requiring  lessee  railroad  to  pay  tax  and 
deduct  from  rent  —  A  Vermont  statute  pro- 
viding that  "  when  a  railroad  is  operated  in 
this  state  by  a  corporation,  person,  or  persons 
by  virtue  of  a  lease  or  other  contract,  the 
aforesaid  tax  shall  be  paid  by  the  lessee  of 
such  railroad  or  holder  of  sucli  contract  as 
the  case  may  be;  and  the  said  tax  shall  be 
charged  against  and  deducted  from  any  pay- 
ments due  or  to  become  due  the  lessor  of  such 
railroad,  or  person,  persons,  or  corporation 
granting  such  contract^  as  the  case  may  be, 
on  account  of  such  lease  or  contract;  unless 
in  the  provisions  of  such  lease  or  contract  it 
is  stipulated  otherwise,"  was  held  not  to  im- 
pair the  obligation  of  a  subsisting  contract 
r/Bspecting  the  payment  of  rent  between  the 
parties  to  such  a  contract.  Vermont,  etc.,  R. 
Co.  V.  Vermont  Cent.  R.  Co.,  (1890)  63  Vt.  1. 

Of  gas  company's  property.  —  A  state  stat- 
ute providing  that  a  company  shall  have  the 
privilege  of  erecting,  establishing,  and  con- 
structing gas  works,  and  manufacturing  and 
vending  gas  within  a  city,  by  means  of  public 
works,  for  a  certain  term,  does  not  express  a 
contract  having  any  limitation  of  the  power 
of  the  legislature  to  tax  the  company  or  its 
property.  The  charter  is  taken  subject  to 
the  same  right  of  taxation  in  the  state  that 
applies  to  all  other  privileges  and  to  all  other 
property.  Memphis  Gas  Light  Co.  v.  Shelby 
County,   (1883)    109  U.  S.  399. 


On  ferry  boats.  —  A  state  statute  which 
declared  that  a  certain  ferry  should  be  sub- 
ject to  the  same  taxes  which  were  then  or 
might  thereafter  be  imposed  on  other  ferries 
within  the  state,  did  not  give  to  that  ferry 
such  a  contract  right  as  was  impaired  by  the 
charter  of  a  municipal  corporation  which  au- 
thorized the  city  to  regulate,  tax,  and  license 
ferry  boats,  and  an  ordinance  of  the  dty 
which  imposed  a  license  tax  on  the  ferry 
boats  of  the  company.  Wiggins  Ferry  Co. 
V,  East  St.  Louis,  (1882)  107  U.  S.  370,  affirm- 
ing (1882;  102  111.  560. 

A  transfer  or  succession  tax,  not  being  a 
direct  tax  upon  property,  but  a  charge  upon 
a  privilege  exercised  or  enjoyed  under  the 
law  of  the  state,  does  not,  when  imposed  in 
cases  where  the  property  passing  consists  of 
securities  exempt  by  statute,  impair  the  obli- 
gation of  a  contract  within  the  meaning  of 
the  Constitution  of  the  United  States.  Orr 
V.  Oilman,   (1902)    183  U.  S.  289. 

The  fact  that  two  states,  dealing  each  with 
its  otcn  law  of  succession,  both  of  which  a 
person  has  to  invoke  for  his  rights,  have 
taxed  the  right  which  they  respectively  con- 
fer, gives  no  cause  for  complaint  on  constitu- 
tional grounds.  Blackstone  v.  Miller,  (1903) 
188  U.  S.  207,  affirming  Matter  of  Black- 
stone,  (1902)   171  N.  Y.  682. 


8.  Power  of  Eminent  Domain. —  The  rights  and  franchises  which  have  become 
vested  upon  the  faith  of  contracts  granting  exclusive  privileges  to  corporations 
can  be  taken  by  the  public,  upon  just  compensation  to  the  company,  under 
the  state's  power  of  eminent  domain.  In  that  way  the  plighted  faith  of  the 
public  will  be  kept  with  those  who  have  made  investments  upon  the  assurance 
by  the  state  that  the  contract  with  them  will  be  performed. 


New  Orleans  Gas  Co*  v.  Loui^ana  Light 
Co.,  (1885)  115  U.  S.  673,  reversing  (1882)  11 
Fed.  Rep.  277.  See  also  Tait  v.  Central 
Lunatic  Asylum,  (1888)  84  Va.  271. 

Privileges  and  franchises  are  held  and  en- 
joyed in  the  same  manner  as  all  other  prop- 
erty. Privileges  and  franchises  are  subject 
to  the  same  sovereign  right  of  eminent  do- 
main by  which  the  property  and  rights  of  all 
subjects  and  individuals  are  liable  to  be 
taken  for  public  use.  The  principle  thus 
recognissed  does  not  violate  justice  or  sound 
policy,  nor  does  it  in  any  degree  tend  to  im- 
pair the  obligation  or  infringe  upon  the  sanc- 
tity of  contracts.  It  rests  on  the  basis  that 
public  convenience  and  necessity  are  of  para- 
mount importance  and  obligation.  By  the 
grant  of  a  franchise  to  individuals  for  one 
public  purpose,  the  legislature  do  not  forever 
debar  themselves  from  giving  to  others  new 
and  paramount  rights  and  privileges  when  re- 
quired by  public  exigencies,  although  it  may 
be  necessary  in  the  exercise  of  such  rights 
and  privileges  to  take  and  appropriate  a 
.franchise  previously  granted.  Central  Bridge 
Corp.  V,  Lowell,  (1855)  4  Gray  (Mass.)  474. 

If  a  corporation  has  been  given  a  franchise, 
or    exclusive    privilege,    that    franchise    or 


privilege  may  be  taken  by  the  legislature  of 
a  state  under  its  right  of  eminent  domain  on 
providing  compensation.  Milnor  v.  New 
Jersey  R.  Co.,  (1857)  6  Am.  L.  Reg.  6,  17 
Fed.  Cas,  No.  9,620. 

Charters  may  be  granted  with  peculiar 
privileges,  and  such  grants  are  often  deemed 
necessary  to  the  promotion  of  public  enter- 
prises, which  might  not  otherwise  have  been 
undertaken,  and  which  might  have  been  de- 
layed to  a  much  later  period.  But  whenever, 
owing  to  a  change  in  the  population,  busi- 
ness, and  intercourse  of  the  coimtry,  the  pub- 
lic interest  requires  the  opening  of  ncfw 
avenues,  within  the  limits  even  of  such  exclu- 
sive grants,  even  chartered  rights,  as  well  as 
individual,  must  yield  and  become  subservient 
to  the  public  good,  provided  just  compensa- 
tion be  made.  Shorter  v.  Smith,  ( 1851 )  9 
Ga.  529. 

A  privilege  conferred  by  the  state  is  always 
subject  to  an  implied  reservation  in  favor  of 
the  sovereign  power;  that  whenever  the  pub- 
lic good  requires,  or  the  exigencies  of  the 
state  demand  it,  all  the  rights  and  privileges 
conferred  may  be  resumed,  upon  adequate 
compensation  being  made  therefor.     Such  rs- 
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sumption,  however  exclusive  may  be  the 
terms  of  the  gprant,  violates  no  provision  of 
the  Constitution  of  the  United  States.  Mills 
V,  St.  Clair  County,  (1845)  7  111.  227. 

Taking  property  of  bridge  corporation. — 
A  Vermont  statute  created  a  bridge  corpora- 
tion and  invested  it  with  the  exclusive  privi- 
lege of  erecting  a  bridge  within  four  miles 
of  the  mouth  of  a  certain  river,  and  with  the 
right  of  taking  tolls  for  passing  the  same. 
The  franchise  granted  this  corporation  was 
to  continue  for  one  hundred  years.  The  cor- 
poration erected  a  bridge,  maintained  and 
used  it,  and  enjoyed  the  franchise  given  to 
them  by  law,  until  the  institution  of  a  pro- 
ceeding under  a  general  law  authorizing 
county  courts  to  appoint  commissioners  to 
lay  out  highways,  and  giving  to  the  courts 
the  power  to  take  any  real  estate,  easement, 
or  franchise  of  any  turnpike  or  other  corpora- 
tion when  in  their  judgment  the  public  good 
required  a  public  highway,  and  providing  that 
the  same  rules  should  be  observed  in  making 
compensation  to  all  such  corporations  and 
persons  whose  estates,  easements,  franchises, 
or  rights  shall  be  taken  as  were  granted  and 
provided  in  other  cases.  It  was  held  that 
the  statute  under  which  the  proceeding  was 
instituted,  by  which  a  public  road  was  ex- 
tended and  established  between  certain  ter- 
mini, passing  over  and  upon  the  bridge 
erected  by  the  corporation  and  converting  it 
into  a  free  public  highway,  did  not  impair  the 
obligation  of  the  charter  contract,  but  was  a 
rightful  exercise  of  the  power  of  the  state  of 
eminent  Homnin.  West  River  Bridge  Co.  r. 
Dix,  (1848)  6  How.  (U.  S.)  630,  wherein  the 
court  said  that  the  power  of  eminent  domain 
'*  not  being  within  the  purview  of  the  re- 
striction imposed  by  the  tenth  section  of  the 
first  article  of  the  Constitution,  it  remains 
with  the  states  to  the  full  extent  in  which 
it  inheres  in  every  sovereign  government,  to 
be  exercised  by  them  in  that  degree  that  shall 
by  them  be  deemed  commensurate  with  public 
necessity.  So  long  as  they  shall  steer  clear 
of  the  single  predicament  denounced  by  the 
Constitution,  shall  avoid  interference  with  the 
obligation  of  contracts,  the  wisdom,  the 
modes,  the  policy,  the  hardship  of  any  exer- 
tion of  this  power  are  subjects  not  within 
the  proper  cognizance  of  this  court.  This 
is,  in  truth,  purely  a  question  of  power,  and 
conceding  the  power  to  reside  in  the  state 
government,  this  concession  would  seem  to 
close  the  door  upon  all  further  controversy 
in  connection  with  it." 


Taking  property  of  waterworks  company. 
—  A  contract  by  a  municipal  corporation 
with  a  water-supply  company,  by  which  it 
covenanted  to  pay  to  the  company  so  much 
per  year,  during  a  term  of  years,  per  hydrant, 
for  hydrants  furnished  and  supplied  by  it, 
does  not  withdraw  the  property  of  the  com- 
pany, during  the  life  of  the  contract,  from 
the  scope  of  the  power  of  eminent  domain. 
The  condemnation  proceedings  do  not  impair 
the  contract,  do  not  break  its  obligations,  but 
appropriate  it,  as  they  do  tne  tangible  prop- 
erty of  the  company,  to  public  uses.  Long 
Island  Water  Supply  Co.  v.  Brooklyn,  (1897) 
166  U.  S.  691. 

Taking  property  of  turnpike  company. — 
A  charter  granting  the  right  to  organize  and 
form  a  corporation  with  power  to  construct 
a  turnpike  road,  to  take  tolls,  etc.,  is  a  con- 
tract within  the  constitutional  provision,  but 
this  does  not  exempt  the  property  of  the  cor- 
poration, including  the  franchise,  from  the 
power  of  eminent  domain.  Backus  r.  Leb- 
anon,  (1840)    11  N.  H.  19. 

There  is  no  implied  contract  by  the  state, 
in  a  charter  of  a  turnpike  or  other  private 
corporation,  that  their  property,  or  even 
their  franchise  itself,  shall  be  exempt  from 
the  common  liability  of  the  property  of  indi- 
viduals to  be  taken  for  the  public  use.  It 
may  be  taken,  on  proper  compensation  being 
made.  A  railroad  is  an  improved  highway, 
and  property  taken  for  its  use  by  authority 
of  the  legislature  is  property  taken  for  the 
public  use,  as  much  as  if  taken  for  any  other 
highway.  White  River  Turnpike  Co.  r.  Ver- 
mont Cent.  R.  Co.,  (1849)  21  Vt.  690. 

A  purchase  of  land,  authorized  by  the  law 
of  the  state,  comes  so  far  within  this  protec- 
tion that  the  property  cannot  be  transferred 
without  the  consent  of  the  owner  by  mere 
legislative  power.  To  mako  such  transfer 
valid,  it  must  be  an  appropriation  to  a  public 
use,  in  virtue  of  the  inherent  sovereignty  of 
the  states,  which  carries  with  it  the  obliga- 
tion to  make  compensation.  When  this  is 
done  no  contract  is  impaired,  as  all  persons 
hold  their  property  subject  to  requisitions  for 
public  service;  it  is  protected  only  against 
arbitrary  seizure,  not  when  it  is  taken  or 
appropriated  by  public  right  for  public  use; 
compensation  must  indeed  be  made,  but  no 
particular  mode  is  prescribed  by  which  its 
amount  shall  be  ascertained.  Bonaparte  r. 
Camden,  etc.,  R.  Co.,  (1830)  Baldw.  (U.  S.) 
205,  3  Fed.  Cas.  No.  1,617. 


4.  State  Cannot  Divest  Itself  of  Police  Power. —  A  state  legislature  cannot,  by 
any  contract,  divest  itself  of  the  power  to  provide  for  the  protection  of  the  lives, 
health,  and  property  of  the  citizens,  and  tlie  preservation  of  good  order  and 
the  public  morals.  They  belong  emphatically  to  that  class  of  objects  which 
demand  the  application  of  the  maxim,  salus  popvli  suprema  lex;  ard  they  are 
to  be  attained  and  provided  for  by  such  appropriate  means  as  the  legislative 
discretion  may  advise.  That  discretion  can  no  more  be  bargained  away  than 
the  power  itself. 
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Boston  Beer  Ck>.  v,  Massachusetts,  (1877) 
97  U.  S.  33,  affirming  (1874)  115  Mass.  153. 
See  also  the  following  cases: 

United  States.  —  Wabash  R.  Co.  v.  Defi- 
ance, (1897)  167  U.  S.  100;  Michigan  Tele- 
phone Co.  V.  Charlotte,  (1899)  93  Fed.  Rep. 
12. 

Colorado.  —  Platte,  etc..  Canal,  etc.,  Co.  v. 
Dowell,  (1892)  17  Colo.  376. 

Kentucky. —  Com,  v.  Douglass,  (1893)  100 
Ky.  116. 

Missouri.  — Sloaji  v.  Pacific  R.  Co.,  (1875) 
61  Mo.  24. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  State, 
(1896)  47  Neb.  549. 

North  Carolina.  —  Washington  Toll  Bridge 
Co.  V.  Beaufort  County,  (1879)  81  N.  Car. 
491. 


A  state  statate  which  if  a  paUic  law  relat- 
ing to  a  public  aabject  within  the  domain  of 
the  legislative  power  of  the  state,  and  inToW- 
ing  the  public  rights  and  public  welfare  of 
the  entire  community  affected  by  it,  can 
confer  no  contract  riffht  within  the  protection 
of  this  constitutions  provision.  Every  sue- 
oeeding  legislature  possessed  the  same  juris- 
diction and  power  with  respect  to  such  mat- 
ters as  its  predecessors.  Newton  9.  Mahon- 
ing County,  (1879)  100  U.  S.  557. 

The  right  of  eminent  domain  is  an  element 
of  sovereignty,  and  a  contract  in  restraint 
of  a  free  exercise  of  this  right  is  not  obliga- 
tory on  the  state,  and  does  not  fall  within 
the  inhibition  of  the  Constitution  of  the 
United  States.  Hyde  Park  v.  Oakwoods  Ceme- 
tery Assoc.,  (1886)  119  lU.  148. 


m.  COKTBACTS  Pbotbctxb  —  1.  In  OeneraL  —  A  contract  within  the  conati- 
tutional  provision  is  one  which  relates  to  property  or  some  object  of  value  which 
imposes  an  obligation  capable  in  legal  oontemplation  of  being  impaired. 

Bishop's  Fund  v.  Rider,  (1839)  13  C^onn.  87.      nite,  fixed  private  rights,  are  vested.     State 
The  contracte  designed  to  be  protected  are      ^-  ^^w  Orleans,  (1886)  38  La.  Ann.  119. 
those  by  which  perfect  rights,  certain,  defi- 

ft 

2.  Must  Be  a  Valid  Contraet. —  Before  a  court  can  be  asked  whether  a  statute 
has  impaired  the  obligation  of  a  contract^  it  should  appear  that  there  was  a 
legal  contraet  subject  to  impairment  and  some  ground  to  believe  that  it  has  been 
impaired. 


\ 


New  Orleans  v.  New  Orleans  Water  Works 
Co.,  (1891)  142  U.  S.  88.  See  also  New  York 
L.  Ins.  Co.  V.  Cuyahoga  County,  (C.  C.  A. 
1901)  106  Fed.  Rep.  123;  Hardin  v.  Trim- 
mier,  (1887)  27  S.  Car.  110. 

If  a  contract,  when  made,  was  valid  by  the 
constitution  and  laws  of  the  state,  as  then 
expounded  by  the  highest  authorities  whose 
duties  it  was  to  administer  them,  no  subse- 
quent action  by  the  legislature  or  judiciary 
can  impair  its  obligation.  Havemeyer  r. 
Iowa  County,  (1865)  3  Wall.  (U.  S.)  303. 

When  the  Constitution  was  formed,  the 
term  "  contract "  had  a  known  legal  meaning, 
as  definite  and  as  well  understood  as  a  bill 
of  attainder  or  an  ex  post  fa^ito  law.  This 
meaning  was  adopted,  and  became  a  part  of 
the  instrument,  as  fully  as  if  it  had  been 
expressed  in  words.  The  common  law  had 
defined  the  term.  It  has  declared  a  contract 
to  be  a  compact  between  two  or  more  par- 
ties; and  whether  it  related  to  real  or  per- 
sonal estate,  or  was  executed  or  executory,  or 
rested  in  parol  or  was  under  seal,  the  Con- 
stitution preserved  it  inviolate  from  the 
action  of  a  state  legislature,  so  far  as  it 
created  rights  or  contained  obligations  bind- 
inpf  on  the  parties  in  law  or  equity.  Bish- 
op's Fund  V.  Rider,  (1839)   13  Conn.  87. 

An  alleged  contract  must  possess  the  requi- 
sites of  all  contracts  to  render  it  obliga- 
tory. There  must  be  (1)  parties  capable  to 
Qontract;   (2)  a  legal  subject-matter  of  oon- 
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tract;  (3)  a  sufficient  oonsideraUon;  and 
(4)  sufficient  and  apt  words  to  express  the 
terms  of  the  contract,  and  to  render  the  same 
obligatory  upon  both  purties.  Sandusky  City 
Bank  v.  ^bor,  (1867)   7  Ohio  St.  482. 

No  one  haa  a  veated  right  in  any  eziatiiig 
legal  capacity  in  reference  to  any  future  eon- 
tract,  or  advantage  to  result  from  that 
capacity.  The  capacity  or  incapacity  of  par- 
ticular classes  of  persons  to  contract  or  to 
inherit  depends  upon  the  legislative  will 
Hyde  v.  Planters  Bank,  (1844)  8  Rob.  (La.) 
416. 

County  bonda  illegally  iaaned  do  not  con- 
stitute a  contract  which  is  protected  by  the 
(Constitution  of  the  United  States.  Zane  v. 
Hamilton  County,  (1903)  189  U.  8.  381. 

A  void  franchise  given  by  a  municipal  cor- 
poration is  not  such  a  contract  the  obliga- 
tion of  which  is  protected  by  this  provision. 
Pacific  Electric  R.  Co.  v.  Los  Angeles,  (1904) 
194  U.  S.  118.  See  also  Richmond  Coimty 
Gaslight  Co.  v.  Middletown,  (1874)  69  N.  Y. 
228;  Westminster  Water  Co.  V.  Westmin- 
ster, (1903)  98  Md.  661;  Clarksburg  Electric 
Light  Co.  V.  Clarksburg,  (1900)  47  W.  Va. 
739. 

Where  a  hoard  of  education  was  not 
authorized  to  make  a  contract  binding  upon 
the  territory,  it  was  held  that  the  action  of 
the  board  did  not  constitute  a  contract  pro- 
tected by  the  constitutional  provision.  Da- 
kota Synod  i;.  SUte,  (1891)  2  a  Dak.  Saft. 

Volome  VnL 
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Sale  of  watered  milk.  -^  A  suit  was  brought 
to  recover  the  price  of  milk,  and  the  defense 
was  made  that  the  milk  was  watered.  It 
was  contended  that  the  Supreme  Court  of 
Colorado  had  jurisdiction  because  the  appel- 
lant's rights  were  controlled  by  the  Act  of 
the  legislature,  which  provided  that  "  it  shall 
be  unlawful  for  any  person,  either  by  himself 


or  agent,  to  sell  or  expose  for  sale  within  the 
state  of  Colorado  any  unwholesome,  watered, 
or  adulterated  or  impure  milk ;  "  the  appel- 
lant questioned  the  constitutionality  of  this 
Act  upon  the  ground  that  it  impaired  the 
obligation  of  contracts,  but  the  court  held 
otherwise.  Hecht  t?.  Wright,  (1903)  31 
Colo.  117. 


S.  Vecesflity  for  Mutual  Assent.  —  The  term  "  contract  ^'  is  used  in  the  Con- 
stitution in  its  ordinary  sense  as  signifying  the  agreement  of  two  or  mor^ 
minds  for  considerations  proceeding  from  one  to  the  other  to  do  or  not  to  do 
certain  acts.    Mutual  assent  to  its  terms  is  of  its  very  essence. 


Louisiana  v.  New  Orleans,  (1S83)  109  U. 
S.  288.  See  also  Durkee  t^.  Board  of  Liqui- 
dation, (1880)  103  U.  S.  646. 

Ordinarily  a  state  may  repeal  any  act  of 
incorporation  before  it  is  accepted  and  when 
no  rights  have  been  acquired  under  it.  Until 
accepted  it  is  not  a  grant.  Chesapeake,  etc., 
Canal  Co.  v.  Baltimore,  etc.,  R.  Co.,  (1832) 
4  Gill  &  J.  (Md.)  1.  See  also  State  Uni- 
versity V.  Williams,  (1838)  9  GiU  &  J.  (Md.) 
366. 

Where  a  corporation  is  by  its  charter 
authorized  to  engage  in  a  business  affecting 
the  public  interest,  and  given  exclusive  privi- 
leges which  tend  to  establish  a  monopoly, 
such  grant  of  exclusive  privileges  does  not 


become  a  contract  or  vested  right,  so  as  to  be 
protected  from  impairment  by  the  state  or 
Federal  Constitution,  until  the  grantee  has, 
to  say  'the  least,  begun  preparations  or  made 
some  expenditures  to  perform  the  service  to 
the  public  which  constitutes  the  considera- 
tion for  the  grant  of  the  privilege.  Capital 
City  Light,  etc.,  Co.  v,  Tallahassee,  (1900) 
42  Fla.  462,  afTlrmed  (1902)  186  U.  S.  401. 

Party  cannot  be  compelled  to  enter  into 
contract.  —  The  legitimate  force  and  applica- 
tion of  the  principle  of  this  provision  would 
prohibit  the  enactment  of  any  law  to  com- 
pel a  person  to  make  or  become  a  party  to 
a  contract.  Atkins  r.  Randolph,  (1858)  31 
Vt.  226. 


4.  Vacesaity  for  Coniidaration.  —  To  make  a  contract  which  cannot  be  im- 
paired by  subeequent  legislation,  there  is  the  same  necessity  for  a  consideration 
that  there  would  be  if  it  were  a  contract  between  private  parties.  If  the  law 
be  a  mere  offer  of  a  bounty,  it  may  be  withdrawn  at  any  time,  notwithstanding 
the  recipients  of  such  bounty  may  have  incurred  expense  upon  the  faith  of 
such  offer. 


Grand  Lodge,  etc.  v.  New  Orleans,  (1897) 
160  U.  8.  146,  holding  that  a  state  statute 
exempting  a  hall  of  the  grand  lodge  from 
state  and  parish  taxation  ^'  so  long  as  it  is  oc- 
cupied as  a  Grand  Lodge  of  F.  &  A.  Masons,** 
does  not  constitute  a  contract  between  the 
state  and  the  grand  lodge,  but  is  a  mere  con- 
tinuing gratuity  which  the  legislature  is  at 
liberty  to  terminate  or  withdraw  at  any  time. 
See  also  Durkee  v.  Board  of  Liquidation, 
(1880)   103  U.  S.  646. 

See  infra.  Charters  of  private  corporations 
as  contracts  —  Ewemption  from  or  limitation 
of    taxation  —  Consideration ,   p.   801. 

An  Act  of  the  legislature  which  is  in  no 
sense  a  contract,  but  is  merely  an  ex  parte 
action  for  which  the  public  creditors  paid  no 
consideration  and  in  which  they  took  no  part, 
may  be  countermanded  at  any  time  before  it 
is  executed  and  rights  are  vested.  Wilson  v. 
Jenkins  (1876)   72  N.  Car.  5. 

If  it  be  a  mere  nude  pact,  a  bare  promise 
to  allow  a  certain  thing  to  be  done,  it  will 
be  oonatrued  as  a  revocable  license.    Pearsall 


V,  Great  Northern  R.  Co.,  (1896)   161  U.  8. 
667,  reversing  (1895)   73  Fed.  Rep.  933. 

A  grant  of  ezemptios  is  never  to  be  con- 
sidered aa  a  meife  gratuity  —  a  simple  gift 
from  the  legislature.  No  such  intent  to 
throw  away  the  revenues  of  the  state,  or  to 
create  arbitrary  discriminations  between  the 
holders  of  property,  can  be  imputed.  A  con- 
sideration IS  presumed  to  exist.  The  recipi- 
ent of  the  exemption  may  be  supposed  to  be 
doing  part  of  the  work  which  the  state  would 
otherwise  be  under  obligations  to  do.  Illinois 
Cent.  R.  Co.  t?.  Decatur,  (1893)  147  U.  S. 
201. 

A  statute  exempting  from  taxation  all 
"the  real  property,  including  ground  rents, 
then  belonging  and  payable  to  Christ  Church 
Hospital,  in  the  city  of  Philadelphia,  so  long 
as  they  continue  to  belong  to  said  hospital,'* 
the  preamble  reciting  the  past  good  works 
of  the  institution,  and  the  decay  of  the  build- 
ings of  the  hospital  estate,  and  the  increas- 
ing burden  of  taxes,  whereby  its  means  of 
usefulness  are  curtailed  and  limited,  containa 
nothing  which  savors  of  contract  when  no 
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duty  is  imposed  upon  the  institution  as  the 
consideration  of  the  grant.  Hospital  v.  Phila- 
delphia County,   (1855)  24  Pa.  St.  229. 

An  Act,  without  any  consideration  passing 
between  the  parties,  providing  that  lands 
never  should  be  taxed,  would 'have  only  the 
force  and  effect  of  an  ordinary  law  simply 
exempting  them  from  taxation,  which  might 
be  repealed  by  any  subsequent  legislature. 
Washington  University  v,  Rowse,  (1868)  42 
Mo.  308. 

A  franchise  granted  without  a  considera- 
tion moving  from  the  grantees  of  such  fran- 
chise is  not  binding  upon  the  state.  Pennsyl- 
vania R.  Co.  17.  Bowers,  (1889)  124  Pa.  St. 
191. 

A  supplement  to  a  charter  of  incorporation 
which  merely  confers  upon  it  a  new  right  or 
enlarges  an  old  one,  without  imposing  any 
new  or  additional  burden  upon  it,  is  a  mere 
license  or  promise  by  the  state  and  may  be 
revoked  at  pleasure.  It  is  without  considera- 
tion to  support  it  and  cannot  bind  a  subse- 
quent legislature.  Johnson  v.  Crow,  (1878) 
87  Pa.  St.  184;  Christ  Church  v.  Philadelphia 
Coun^,  (1860)  24  How.  (U.  S.)  300;  Phila- 
delphia, etc.,  Pass.  R.  Co.'s  Appeal,  (1883) 
102  Pa.  St.  129. 

Objects  for  which  corporation  created.— 
There  is  no  necessity  of  looking  for  the  con- 
sideration for  a  legislative  contract  outside  of 
the  objects  for  which  the  corporation  was 
created.  These  objects  are  deemed  by  the 
legislature  to  be  beneficial  to  the  community, 
and  this  benefit  constitutes  the  consideration 
for  the  contract,  and  no  other  is  required  to 
support  it.  Home  of  Friendless,  (1869)  8 
Wall.  (U.  S.)  437. 

"  The  settled  doctrine  of  the  United  States 
is  that  the  charter  of  a  private  corporation  is 
a  contract  the  obligation  of  which  cannot  be 
impaired  without  an  infraction  of  the  (in- 
stitution of  the  United  States;  that  a  grant 
of  franchises  is,  in  point  of  principle,  identi- 
cal with  a  grant  of  other  property;  whether 
the  consideration  be  large  or  small  is  not 
essential,  for  the  motives  or  inducements 
which  caused  the  legislature  to  pass  the  Act 
cannot  be  examined  to  offset  the  validity  of 
the  Act.  Of  the  sufficiency  of  the  considera- 
tion the  legislature  ia  the  only  competent 
judge.  Every  valuable  privilege  given  by  the 
charter,  and  which  conduced  to  make  it  ac- 
ceptable, and  to  promote  an  organization 
under  it,  is  placed  beyond  the  power  of  the 
legislature,  unless  the  power  be  reserved  at 
the    time    when    the    charter    is    granted." 


Louisiana  State  Lottery  Co.  v,  Fitzpatriek, 
(1879)  3  Woods  (U.  S.)  222,  15  Fed.  Gas. 
No.  8,541. 

Acceptance  of  the  charter  being  shown,  the 
existence  of  a  consideration  for  exemption  is 
presumed,  and  it  is  unnecessary  to  inquire 
whether  the  passage  of  the  Act  was  induced 
by  any  actual  benefit  received  by  or  expected 
to  accrue  to  the  state.  State  v.  Alabama 
Bible  Soc,  (1902)  134  Ala.  632. 

Continued  operation  of  railroad.  —  While 
an  issue  of  new  mortgage  bonds  by  a  street 
railway  cannot  properly  be  termed  a  legal 
consideration  for  an  ordinance  extending 
the  term  of  an  exclusive  franchise,  since  the 
negotiation  of  the  new  loan  was  neither  a 
benefit  to  the  city  nor  a  detriment  to  the 
railroad  company,  yet  the  subsequent  nego- 
tiation of  such  a  loan  operates  against  the 
city  by  way  of  estoppel.  The  continued 
operation  of  the  road  may  itself  be  regarded 
a  sufiScient  consideration  for  the  extension  of 
the  franchise.  City  R.  Co.  v.  Citizens'  St. 
R.  Co.,  (1897)  166  U.  S.  666,  modifying  and 
afjtrming  Citizens'  St.  R.  Co.  v.  City  R.  Co., 
(1894)  64  Fed.  Rep.  647,  (1893)  56  Fed. 
Rep.  746. 

Inducement  to  invest  money  and  employ 
time  and  labor,  —  It  is  not  necessary  in  order 
to  support  a  contract  with  a  state  that  there 
should  be  a  consideration  moving  from  the 
other  party  to  the  state.  It  will  be  sufi&cient 
if,  on  the  faith  of  the  contract,  the  other 
party  has  been  induced  to  invest  his  money 
or  to  employ  his  time  and  labor  in  further- 
ance of  the  enterprise  which  is  the  subject- 
matter  of  the  contract.  Floyd  r.  Blanding, 
(1879)  54  Cal.  41. 

Exemption  from  taxation  of  lands  not 
used   for   corporate   purposes.  —  Exemption 

from  taxation  of  lands  belonging  to  a  rail- 
road company,  not  used  in  the  exercise  of  its 
franchises,  when  without  consideration,  is  not 
a  contract.  Tucker  v.  Ferguson,  (1874)  22 
Wall.  (U.  S.)  574).  See  also  West  Wiscon- 
sin R.  Co.  V.  Trempealeau  County,  (1876)  93 
U.  S.  597. 


Immoral  consideration.  —  Contracts 
peculiarly  under  the  protection  of  the  Con- 
stitution of  the  United  States,  which  declares 
that  no  state  shall  pass  a  law  impairing  their 
obligation;  and  yet  it  is  not  pretended  that 
a  state  may  not  prohibit  the  enforcement  of 
contracts  resting  upon  a  vicious  or  immoral 
consideration,  the  enforcement  of  which 
would  have  a  vicious  and  immoral  influence. 
Lacey  v.  Palmer,  (1896)  93  Va.  171. 


6.  Implied  ContractB.  —  The  protection  of  the  constitutional  provision  may  be 
invoked  against  impairing  the  obligation  of  implied  contracts  as  well  as  express 
contracts. 

Stewart  v.  Jefferson  Police  Jury,  (1885)  116  U.  S.  135.  See  also  Burton  v,  Koshkonong, 
(1880)  4  Fed.  Rep.  377;  Gary  Library  v.  Bliss,   (1890)   151  Mass.  364. 

6.  Executory  and  Executed  Contracts.  —  The  constitutional  prohibition  ap- 
plies alike  to  both  executory  and  executed  contracts,  by  whomsoever  made. 
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Farrington  v,  Tennessee,  (1877)  95  U.  S. 
083.     See  also  the  following  cases: 

United  States.  —  Greea  v,  Biddle,  (1823)  8 
Wheat.   (U.  S.)   92. 

A todama.  —  Roach  v.  Gunter,  (1870)  44 
Ala.  209. 

Arkansas.  —  State  t?.  Crittenden  County 
Ct.,  (1858)  19  Ark.  360. 


/fuKofia.  — Wiseman  v,  Beckwith,  (1883) 
90  Ind.  185. 

Kentucky.  —  Pearce  v,  Patton,  (1846)  7  B. 
Mon.   (Ky.)   162. 

As  to  executory  and  executed  contracts  of 
states,  see  infra,  under  Contracts  of  states 
—  Distinction  between  executed  and  execu- 
tory contracts  of  states,  p.  764. 


7.  Bztraterritorial  ContractB. —  This  clause  is  not  limited  to  contracts  made 
in  the  state,  the  law  of  which  impairs  the  obligation.  If  a  contract  exists  in  a 
state,  and  the  right  of  action  accruing  and  the  liability  incurred  by  reason  of  it 
are  cognizable  before  any  court  in  that  state  having  jurisdiction  of  the  parties, 
then  a  law  which  impairs  its  obligation  is  as  much  in  violation  of  the  Con- 
stitution as  though  the  contract  were  made  in  that  state. 

Western  Nat.  Bank  v.  Reckless,  (1899)   96  Fed.  Rep.  77. 

8.  Legal  Contracts  Between  Citizens  of  Bebel  States. —  All  legal  and  valid 
contracts  between  citizens  of  the  rebel  states  were  so  far  under  the  protection 
of  the  United  States  Constitution,  during  the  prevalence  of  the  rebellion,  that 
they  could  not  be  impaired  by  the  legislation  of  the  restored  state  governments. 


State  r.  8need,  (1876)  9  Baxt.  (Tenn.)  472. 

The  charter  of  a  bank  established  in  1838 
in  a  state  which  afterwards  formed  one  of 
the  Confederate  states  enacted  that  the  bills 
or  notes  of  the  corporation  should  be  receiv- 
able at  the  treasury  of  the  state  and  by 
all  tax  collectors  and  other  public  officers  in 
all  payments  for  taxes  or  other  moneys  due 
the  state.  A  state  constitutional  amend- 
ment adopted  in  1865  declared  that  all  the 


notes  of  the  bank  issued  after  1861  were  null 
and  void,  and  forbade  an^  legislature  to  pass 
laws  for  their  redemption.  The  Supreme 
Court  of  the  United  States  held,  notwith- 
standing the  constitutional  amendment,  that 
the  notes  issued  by  the  bank  while  the  state 
was  in  hostility  to  the  government  of  the 
United  States  must  be  considered  as  valid 
issues  of  the '  bank  in  the  absence  of  proof 
that  they  were  issued  to  support  the  re- 
bellion.    Keith  17.  Clark,  (1878)  97  U.  S.  456. 


9.  Bight  of  Action  for  Tort.  —  A  law  affecting  the  right  to  maintain  a  civil 
action  to  recover  damages  for  a  tort,  or  taking  it  away,  does  not  impair  the 
obligation  of  a  contract 

Eastman  v.  Clackamas  County,  (1887)  32 
Fed.. Rep.  31.     See  also  the  following  cases: 

Georgia,  —  McAfee  v.  Covington,  (1883)  71 
Ga.  272. 

Kentucky,  — Amy  v.  Smith,  (1822)  1  Litt. 
(Ky.)  326. 


Louisiana.  —  State  v.  New  Orleans,  (1880) 
32  La.  Ann.  709. 

tJeto  Yorfc.  — Dash  v.  Van  Kleeck,  (1811)  7 
Johns.    (N.  Y.)   477. 

Tennessee.  —  Parker  v.  Savage,  (1880)  6 
Lea  (Tenn.)  406. 


10.  Contracts  of  States —  <u  In  Geneiial.  —  A  state  can  no  more  impair  by 
legislation  the  obligation  of  its  own  contracts,  than  it  can  impair  the  obligation 
of  tlie  contracts  of  individuals. 


Woodruff  V.  Trapnall,  (1850)  10  How.  (U. 
S.)  207.     See  also  the  following  cases: 

United  ^Sffa^es.  —  Providence  Bank  v.  Bill- 
ings, (1830)  4  Pet.  (U.  S.)  560;  Green  v. 
Biddle,  (1823)  8  Wheat.  (U.  S.)  92;  Fletcher 
V.  Peck,  (1810)  6  Cranch  (U.  S.)   127. 

Ariton«a«.  —  Moses  v.  Kearney,  (1876)  31 
Ark.  261. 

Connecticut.  —  Bishop's  Fimd  v.  Rider, 
(1839)  13  Conn.  87. 

Georgia.  —  Georgia  Penitentiary  Cos.  r. 
Nelms,  (1883)  71  Ga.  301;  McLeod  17.  Bur- 
roughs, (1851)  9  Ga.  213. 

AenfttoA;^.  — Bank    Tax    Cases,    (1895)    97 


Ky.  590;  Franklin  County  Ct.  v.  Deposit 
Bank,  (1888)  87  Ky.  370;  Baldwin  17.  Com., 
(1875)   11  Bush  (Ky.)  417. 

Massachusetts.  —  Attv.-Gen.  17.  Fitchburg 
R.  Co.,  (1886)   142  Mass.  40. 

Af i««i««tppi.  —  O'Donnell  r.  Bailey,  (1862) 
24  Mass.  386;  Commercial  Bank  v.  Cham- 
bers, (1847)  8  Smed.  &  M.  (Miss.)  9. 

Tennessee.  —  McCallie  i7.  Chattanooga, 
(1859)  3  Head  (Tenn.)  317. 

Although  not  delegated  in  express  terms  by 
the  Constitution,  the  power  of  the  legislature 
to  bind  the  state  by  contract  is  not  open  to 
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question.  It  is  one  of  the  incidental  powers 
necessary  to  the  proper  discharge  of  the 
functions  of  government,  and  is  included  in 
the  general  grant  of  '*  the  legislative  power 
of  the  state/'  which  the  Constitution  makes 
to  the  general  assembly.  Nor  is  the  legis- 
lature limited  as  to  the  manner  in  which  it 
may  contract,  whether  directly  by  statute, 
or  through  agents  appointed  for  the  purpose, 
in  the  ordinary  form  of  contracts  between 
individuals.  Whatever  its  form,  the  contract 
of  a  state  is,  like  any  other  contract,  bind- 
ing upon  the  parties;  nor  can  the  people,  or 
their  representatives,  by  any  subsequent  act 
of  theirs,  alter  or  annul  it.  When  the  con- 
tract is  made,  the  Constitution  of  the  United 
States  acts  upon  it,  and  puts  it  beyond  the 
power  of  any  succeeding  legislature  to  impair 
its  obligation.  Tennessee,  etc.,  R.  Co.  v, 
Moore,  (1860)   36  Ala.  371. 

Distinction  between  executed  and  execu- 
tory contracts  of  states.  —  A  vested  right  as 
applied  to  railroad  corporations  extends  to 
all  rights  of  property  acquired  by  executed 
contracts,  as  well  as  to  all  such  rights  as  are 
necessary  to  the  full  and  complete  enjoyment 
of  the  original  grant  or  of  property  legally 
acquired  subsequent  to  such  grant.  But 
where  a  charter  authorizes  the  company  with 
sweeping  terms  to  do  certain  things  which 
are  unnecessary  to  the  main  object  of  the 
grant,  and  not  directly  and  immediately 
within  the  contemplation  of  the  parties 
thereto,  the  power  so  conferred,  so  long  as 
it  is  unexecuted,  is  within  the  control  of  the 
legislature  and  may  be  treated  as  a  license, 
and  may  be  revoked,  if  a  possible  exercise  of 
such  power  is  foimd  to  conflict  with  the  in- 
terests of  the  public.  Pearsall  v.  Great 
Northern  R.  Co.,  (1896)  161  U.  S.  672,  re- 
versing  (1895)  73  Fed.  Rep.  933.  See  also 
Bruce  v.  Schuyler,  (1847)  9  111.  276. 

A  constitutional  act  of  legislation,  which 
is  equivalent  to  a  contract,  and  is  perfected, 
requiring  nothing  further  to  be  done  in  order 
to  its  entire  completion  and  execution,  is  a 
contract  executed;  and  whatever  rights  are 
thereby  created,  a  subsequent  legislature  can- 
not impair.  The  obligation  created  by  a 
constitutional  law,  which  is  in  the  nature  of 
an  executory  contract,  and  is  supported  by  a 
sufficient  consideration,  cannot  be  annulled 
at  the  pleasure  of  the  legislature.  But  a 
statute  enacted  by  a  legislative  body,  having 
authority,  under  the  Constitution,  to  enact 
it,  which  implies  a  contract  executory,  de- 
pending upon  the  further  action  of  the  legis- 
lature or  its  agents  for  its  execution,  and 
which  is  without  any  consideration  in  fact  or 
law,  may,  before  its  execution  and  the  exist- 
ence of  any  consideration,  be  repealed;  such 
a  contract  not  creating  any  rights  or  duties, 
which,  in  legal  contemplation,,  can  be  im- 
paired. Bishop's  Fund  v.  Rider,  (1839)  13 
Conn.  87. 

A  legislative  grant  is  an  executed  contract, 
and  as  such  is  protected  by  the  Federal  Con- 
stitution. It  cannot  be  deatroved  and  the 
estate  be  diverted  by  any  subsequent  legisla- 
tive enactment.  Grogan  v.  San  Francisco, 
(1861)  18  Cal.  590. 


A  gratuitous  concession  of  the  legislature 
until  executed  is  within  its  power,  and  a 
repeal  operating  merely  as  a  revocation  of 
the  concession  is  valid.  People  v,  Montgom- 
ery County,  (1876)  67  N.  Y.  109. 

Executory  contracts,  such  as  promises  to 
pay  money,  and  the  like,  have  no  other  than 
a  moral  sanction,  and  depend  upon  good  faith 
for  their  performance.  No  money  can  be 
drawn  without  an  appropriation,  and  no 
court  can  compel  the  legislative  department 
to  pass  a  law  to  make  one.  There  being, 
therefore,  no  legal  remedy  to  enforce  a  eon- 
tract  against  the  state,  an  act  forbidding  the 
auditor  to  issue  warants  does  not  impair 
or  in  any  manner  interfere  vrith  any  l^al 
remedy  which  the  party  possessed.  Swann 
V.  Buck,  (1866)  40  Miss.  268. 

In  entering  into  a  contract  the  state  lays 
aside  its  attributes  as  a  sovereign  and  binds 
itself  substantially  as  one  of  its  citizens  does 
when  he  enters  into  a  contract.  The  con- 
tracts of  a  state  are  interpreted  as  the  con- 
tracts of  individuals  are,  and  the  law  which 
measures  individual  ri^ts  and  responsi- 
bilities measures,  with  few  exceptions,  those 
of  a  state  whenever  it  enters  into  ordinary 
business  contracts.  Carr  v.  State,  (1890) 
127  Ind.  204. 

When  a  state  enters  into  a  contract  it  is 
not  acting  in  its  governmental  or  sovereign 
capacity,  but  comes  down  to  the  level  of  per- 
sons; its  contract  has  the  same  meaning  as 
that  of  similar  contracts  between  subjects, 
and  therefore  the  law  imposes  upon  it  the 
obligation  to  perform  its  agreement  according 
to  the  terms  thereof.  The  legislative  assem- 
bly can  no  more  impair  the  obligation  of 
such  a  contract  than  it  can  the  obligation  of 
a  contract  made  between  individual  persons. 
State  V.  Barrett,  (1901)  25  Mont.  112. 

Where  a  law  creates  a  contract,  and  absolute 
rights  are  vested  under  it,  such  rights  cannot 
be  divested  by  a  repeal  of  that  law.  The 
judicial  expositions  have,  however,  confined 
the  prohibition  to  contracts  which  respect 
property  or  some  other  object  of  value,  and 
which  confer  rights  capable  of  being  asserted 
in  a  court  of  justice;  leaving  the  several 
states  un trammeled  in  the  exercise  of  sov- 
ereign power,  in  regulating  their  ci\i1  insti- 
tutions adopted  for  internal  government. 
Armstrong  r.  Dearborn  County,  (1836)  4 
Blackf.  (Ind.)  208. 

Where  the  legislature  grants  franchises  or 
privileges  to  a  corporation,  without  reserva- 
tion of  right  to  amend  or  repeal  the  grant, 
and  the  corporation  accepts  it,  and  expends 
money  or  acquires  property  rights  based 
thereon,  it  is  not  competent  for  the  state  to 
subsequently,  by  amendment  or  independent 
enactment,  impose  additional  conditions  upon 
the  privilege  of  exercising  the  franchises  or 
using  the  rights  so  previously  granted.  Com. 
V,  Mobile,  etc.,  R.  Co.,  (Ky.  1901)  64  S.  W. 
Rep.  451. 

Refusal  of  state  to  comply  with  contract 
—  The  state  cannot  be  compelled  to  proceed 
with  the  erection  of  a  public  building,  or  the 
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proMcution  of  a  public  work,  at  the  instance 
of  a  contractor  with  whom  the  state  has 
entered  into  a  contract  for  the  erection  of  the 
building  or  the  performance  of  the  work. 
The  s&te  stands,  in  this  respect,  in  the 
same  position  as  an  individual,  and  may  at 
any  time  abandon  an  enterprise  which  it  has 
imdertaken,  and  refuse  to  allow  the  con- 
tractor to  proceed,  or  it  may  assume  the 
control  and  do  the  work  embraced  in  the 
contract  by  its  own  immediate  servants  and 
agents,  or  enter  into  a  new  contract  for  its 
performance  by  other  persons,  without  refer- 
ence to  the  contract  previously  made,  and 
although  there  has  been  no  default  on  the 
part  of  the  contractor.  The  state  in  the  case 
supposed  would  violate  the  contract,  but  the 
obligation  of  the  contract  would  not  be  im- 
paired by  the  refusal  of  the  state  to  perform 
it.  A  law  of  the  state  suspending  or  dis- 
continuing a  public  work  or  providing  for  its 
performance  by  different  agencies  from  those 
heretofore  employed  is  not,  therefore,  subject 
to  any  constitutional  objection  because  the 
change  would  involve  a  breach  of  contract 
with  a  contractor  with  whom  it  had  entered 
into  a  contract  for  doing  it.  Lord  i?.  Thomas, 
(1876)  64  N.  Y.  107. 

With  the  United  States.  — The  acceptance 
by  the  state  of  an  Act  of  Congress  granting 
to  tiie  state  land  for  the  construction  of 
canals,  which  provided  that  such  canals, 
*'when  completed  or  used,  shall  be  and  for- 
ever remain  public  highways  for  the  use  of 
the  government  of  the  United  States/'  does 
not  constitute  a  contract  by  the  state  for  the 
perpetual  maintenance  of  such  canals  as 
public  highways,  but  a  proper  construction 
of  the  provision  is  that  the  government  should 
be  entitled  to  the  free  use  of  the  canals  so 
long  as,  and  not  longer  than,  they  were  main- 
tained as  public  highways,  and  that  an  Act  of 
the  legislature  leasing  the  lands  does  no  vio- 
lence to  the  contract  laws  of  the  Constitu- 
tion. Walsh  V.  Columbus,  etc.,  R.  Co., 
(1900)  176  U.  S.  475.  See  also  Wright  v, 
Columbus,  etc.,  R.  Co.,  (1900)  176  U.  S.  481, 
afflrming  (1898)  58  Ohio  St.  103. 

An  Act  which  impairs  the  obligation  of  a 
contract  between  a  state  and  the  United 
States  is  void.  A  mere  release  of  the  obli- 
gation of  the  original  contract  by  Congpress 
cannot  operate  to  ratify  the  illegal  action  of 
the  state  legislature.  Fenn  v.  Kinsey,  (1881) 
45  Mich.  446. 

The  United  States,  by  the  compact  with 
North  Carolina  made  in  1879,  held  the  legal 
title  to  the  vacant  and  imappropriated  lands 
in  the  state  of  Tennessee,  subject,  however, 
to  certain  conditions;  among  which  was,  that 
she  was  boimd  to  appropriate  to  the  means 
of  education  one  section  of  land,  of  640  acres 
to  each  township.  The  title  of  the  United 
States  to  a  portion  of  the  ceded  territory, 
including  the  districts  where  school  lands 
were  situate,  was  vested  in  the  state  of 
Tennessee,  by  Congress,  under  condition  that 
she  would  appropriate  640  acres  in  each 
township  to  the  use  of  schools.  The  state 
of  Tennessee,  in  the  fulfilment  of  the  trust, 
appropriated   the   various   sections   of   land, 


usually  denominated  school  lands,  to  the  con- 
templated objects,  that  is,  to  the  use  of 
schools  in  the  townships,  and  held  the  legal 
title  to  the  school  lands  in  trust  for  the 
people  of  the  respective  townships,  and  the 
proceeds  to  be  appropriated  to  the  support 
of  schools  within  the  same.  Various  acts  of 
the  legislature  directing  the  school  lands  to 
be  sold,  and  the  proceeds  to  be  appropriated 
to  the  purposes  of  education  generally  through- 
out the  state,  were  a  violation  of  the  compact 
with  Congress,  and  impaired  the  obligation 
of  the  contract,  and  were  unconstitutional  and 
void.  Lowry  v.  Francis,  (1831)  2  Yerg. 
(Tenn.)   534. 

Contracts  for  purchase  of  public  lands. — 
A  grant  from  a  state,  passing  an  estate  into 
the  hands  of  a  purchaser  for  a  valuable  con- 
sideration, is  a  contract,  and  is  protected  by 
this  clause  from  any  legislation  impairing  it 
and  rendering  it  null  and  void.  Fletcher  v. 
Peck,  (1810)  6  Cranch  (U.  S.)  127.  See 
also  the  following  cases: 

United  States,  —  Lerma  v.  Stevenson, 
(1889)  40  Fed.  Rep.  356;  McConnaughy  i;. 
Wiley,  (1888)  33  Fed.  Rep.  449. 

Georgia.  —  Brinsfield  v.  Carter,  (1847)  2 
Ga.  143. 

Kentucky.  — Doe  v.  Buford,  (1833)  1  Dana 
(Ky.)  481. 

New  Hampshire.  —  Brewster  v.  Hough, 
(1839)  10  N.  H.  138. 

North  Carolina.  —  Stanmire  r.  Taylor, 
(1855)  3  Jones  L.  (N.  Car.)  207. 

But  see  State  v.  Lanier,  (1895)  47  La. 
Ann.  110. 

The  complainant  had,  under  an  existing 
statute  of  Oregon,  acquired  the  right  to 
purchase,  upon  specified  terms,  a  described 
tract  of  swamp  or  overflowed  land  belonging 
to  the  state.  A  subsequent  statute  declared 
certificates  of  sale  of  such  lands,  on  which 
twenty  per  cent,  of  the  purchase  price  was 
not  paid  prior  to  a  named  date,  to  be  void, 
and  required  the  board  of  commissioners  to 
cancel  them.  It  was  held  that  the  new 
statute  impaired  the  obligation  of  the  con- 
tract theretofore  made  with  the  complainant 
and  that,  under  the  facts  of  the  case,  he  had 
a  vested  right  to  the  land.  Pennoyer  v.  Mc- 
Connaughy, (1891)  140  U.  S.  8,  affirming 
McConnaughy  v.  Pennoyer,  (1890)  43  Fed. 
Rep.  196,  339.  • 

Application  for  survey  of  public  lands. — 
An  application  for  a  survey  of  vacant  public 
lands  does  not  give  such  a  vested  interest  in 
the  lands  as  would  be  impaired  by  their 
subsequent  withdrawal  from  sale.  An  appli- 
cant must  have  done  everything  required  by 
law  to  secure  the  right  to  the  lands  before  an 
Act  withdrawing  the  lands  from  sale  could  be 
held  to  impair  any  vested  right.  Campbell 
V.  Wade,  (1889)   132  U.  S.  37. 

Resale  or  forfeiture  in  default  of  pay- 
ment. —  A  state  statute  which  authorizes  a 
commissioner,  when  any  portion  of  the  in- 
terest due  by  a  purchaser  of  public  lands 
prior  to  the  statute  has  not  been  paid,  to 
declare  a  forfeiture  of  the  purchase  without 
judicial  aid,  does  not  impair  the  obligation 
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of  any  contract;  the  statute  simply  provides 
a  particular  means  by  which  the  right  of  the 
state  to  rescind  the  contract  might  be  en- 
forced. Waggoner  v.  Flack,  (1903)  188  U. 
8.  603,  affirming  (1899)  21  Tex.  Civ.  App. 
449.  See  also  Stoddart  17.  Smith,  (1812)  5 
Binn.  (Pa.)  363. 

Ewclusive  right  to  adjacent  water, — 
Where  there  was  nothing  in  an  Act  under 
which  a  patent  was  granted  which  gave  to 
the  owner  of  the  adjacent  land  the  exclusive 
right  to  the  water  grant,  so  as  to  deprive  the 
legislature  of  the  power  to  grant  it  to  an- 
other, a  grant  to  another  does  not  violate  the 
constitutional  provision.  Lansing  v.  Smith, 
(1829)  4  Wend.  (N.  Y.)  9. 

Registration  of  grants,  —  Article  13,  see. 
4  of  the  Ckinstitution  of  Texas  of  1876,  provid- 
ing that  "no  claim  of  title  or  right  to  land 
which  issued  prior  to  the  13th  day  of  Novem- 
ber, 1835,  which  has  not  been  duly  recorded 
in  the  county  where  the  land  was  situated  at 
the  time  of  such  record  or  which  has  not  been 
duly  archived  in  the  general  land  office,  shall 
ever  hereafter  be  deposited  in  the  general 
land  office,  or  recorded  in  this  state,  or  de- 
lineated on  the  maps,  or  used  as  evidence  in 
any  of  the  courts  of  this  state,  and  the  same 
are  stale  claims;  but  this  shall  not  affect 
such  rights  or  presumptions  as  arise  from 
actual  possession,"  was  held  to  be  unconsti- 
tutional. Prior  to  the  adoption  of  the  con- 
stitution failure  to  register  titles  to  land  did 
not  render  them  inadmissible  in  evidence  on 
proper  proof  of  their  execution,  and  the  only 
effect  of  failure  to  register  was  to  render 
them  inoperative  as  to  creditors  and  subse- 
quent purchasers  for  valuable  consideration 
without  notice.  Texas-Mexican  R.  Co.  v, 
Locke,  (1889)  74  Tex.  370;  Texas-Mexican  R. 
Co.  V.  Carr,  (Tex.  1889)  12  S.  W.  Rep.  90. 

Subjecting  lands  to  payment  of  debts  due 
state.  —  Subjecting  the  lands  of  a  grantee 
from  the  state  to  the  payment  of  his  debts 
due  to  the  state  does  not  impair  or  con- 
travene the  rights  derived  to  him  under  his 
grant,  for  in  the  very  act  the  full  effect  of 
the  transfer  of  interest  to  him  is  recognized 
and  asserted.  Livingston  v.  Moore,  (1833)  7 
Pet.  (U.  8.)  550. 

Taxation  of  land  held  under  patent,  —  A 
law  authorizing  a  oounty  to  borrow  money  to 
build  a  railroad,  on  the  credit  of  the  county, 
and  to  be  paid  by  the  imposition  of  a  tax  on 
the  citizens  thereof,  if  the  same  amounts  in 
fact  to  a  lien  upon  the  freehold  of  a  citizen 
who  holds  under  a  patent  from  the  state, 
does  not  infringe  this  clause  of  the  Constitu- 
tion. McCoy  V.  Washington  County,  (1862) 
3  Wall.  Jr.  (C.  C.)  381,  16  Fed.  Cas.  No. 
8,731. 

State  treasury  warrants.  —  When  the  offi- 
cers of  a  state,  pursuant  to  its  statutes,  have 
received  state  treasury  warrants,  as  pay- 
ment for  obligations  due  the  state,  they  have 
acted  for  the  state  in  carrying  out  an  offer 
upon  its  part  which  the  state  has  the  legal 
capacity  to  make  and  to  carry  out,  and  a 
state  has  no  authority  subsequently  to  enact 
A  statute  upon  the  assumption  that  the  treas- 


ury warrants  were  illegally  issued.    Houston, 
etc.,  R.  Co.  V.  Texas,  (1900)  177  U.  S.  98. 

Coii^ty  warrants.  —  A  state  statute  that 
repealed  the  general  law  of  the  state,  which 
gave  to  counties  their  corporate  character 
and  provided  that  they  might  be  sued,  im- 
paired the  obligation  of  contracts  entered 
into  by  the  issue  of  coimty  warrants,  when 
at  the  time  the  warrants  were  issued  the 
county  was  a  body  corporate  and  politic,  and 
by  its  name  could  sue  and  be  sued,  plead 
and  be  impleaded,  defend  and  be  defended,  in 
any  court.  National  Bank  r.  Sd>a8tian 
County,  (1879)  5  Dill.  (U.  S.)  414,  17  Fed. 
Cas.  No.  10,040.  See  also  Robinson  v,  Magee, 
(1858)  9  Cal.  84;  Lamkin  v.  Sterling. 
(1866)    1  Idaho  92. 

Where  it  was  provided  by  statute  that  the 
county  warrants  should  be  receivable  by  the 
treasurer  for  ordinary  county  taxes,  and  suo- 
sequently  a  law  was  passed  which  required 
all  property  taxes  levied  for  county  purposes 
to  be  paid  in  cash  only,  it  was  held  that 
statutes  making  county  warrants  a  legal 
tender  for  county  taxes  became  a  part  of  the 
contract  which  could  not  be  impaired  by  sub- 
sequent legislation.  People  v.  Ebdl,  (1885) 
8  Colo.  485. 

An  act  requiring  the  holder  of  a  county 
warrant,  which  is  overdue  and  which  draws 
ten  per  cent,  per  annum  interest,  to  present 
the  same  at  the  treasury,  and  surrender  it 
and  take  in  its  place  bonds  drawing  interest 
at  seven  per  cent,  per  annum,  payable  at  a 
distant  day,  is  unconstitutional.  Brewer  r. 
Otoe  County,  1  Neb.  373. 

Employment  of  agent  to  collect  state  claim. 
—  The  employment  of  an  agent  bv  state  com- 
missioners under  authority  conferred  by  a 
state  statute  to  prosecute  claims  of  the  state 
against  the  United  States  to  final  settlement 
before  Congress  and  the  proper  departments 
at  Washington,  at  his  own  expense,  upon  com- 
mission upon  the  amount  collected  by  him, 
agreed  upon  between  himself  and  the  commis- 
sioners, was  held  not  to  create  such  a  contract 
as  was  impaired  by  a  subsequent  statute  re- 
pealing the  former  statute,  and  the  enact- 
ment of  another  statute,  providing  for  the 
collection  of  certain  claims  by  the  agent  upon 
a  commission  less  than  that  agreed  upon 
under  the  prior  statute.  Missouri  r.  Walker, 
(1888)  125  U.  S.  339. 

For  public  printing.  —  Where  a  party  was 
awarded  the  printing  of  the  general  and 
special  laws  of  Kansas  for  the  year  next  pre- 
ceding, a  subsequent  law  divesting  the  party 
of  his  right  was  held  to  be  unconstitutional. 
State  17.  Barker,  (1868)  4  Kan.  324. 

The  election  law  in  force  at  the  time  of  the 
execution  of  a  contract  required  the  secre- 
tary of  state,  within  sixty  days  before  each 
general  election,  to  transmit  to  the  county 
clerk  of  each  county,  for  the  use  of  tlie 
county,  town,  village,  or  city  clerks  and  in- 
spectors of  election,  a  certain  number  of 
copies  of  the  statutes  amending  or  repealing 
any  portion  of  the  election  law,  and  ci  such 
other  statutes   relating  to  elections 
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during  each  next  preceding  year,  or  such  new 
compilations  made  by  him  of  the  statutes 
relating  to  elections,  as  he  shall  deem  advis- 
able. It  also  required  the  secretary  of  state 
to  prepare  a  sufficient  number  of  suitable 
blank  books  for  lists  and  registers  of  voters, 
with  blank  certificates  and  brief  instructions 
for  registry  therein,  for  use  by  inspectors  in 
preparing  lists  and  registers  of  voters,  and  to 
transmit  to  the  county  clerk  of  each  county 
a  sufficient  number  thereof  to  furnish  four  to 
each  board  of  inspectors  in  such  county,  ex- 
cept in  the  cities  of  New  York  and  Brooklyn. 
These  provisions  of  the  election  law  were  re- 
pealed and  the  election  law  was  revised  and 
re-enacted,  and  it  was  provided  that  "  the 
secretary  of  state  shall  cause  to  be  prepared 
a  compilation  of  all  the  laws  relating  to  elec- 
tions in  cities,  towns,  and  villages  in  force 
on  the  15th  of  May,  in  the  year  1896,  to- 
gether with  subsequent  amendments  thereto, 
with  annotations  and  explanatory  notes  and 
blank  forms,  properly  indexed,  and  shall  pro- 
cure the  same  to  be  printed,  wherever  he 
deems  it  desirable  for  the  best  interests  of  the 
state.  %  •  •  The  secretary  of  state  shall  pur- 
chase, wherever  he  deems  its  desirable  for  the 
best  interests  of  the  state,  a  suitable  number 
of  blank  books  for  registry  of  electors,  with 
blank  certificates  and  brief  instructions  for 
registering  the  names  of  electors  therein." 
It  was  held  that  the  change  in  the  election 
law  did  not  violate  the  constitutional  pro- 
vision. People  V,  Palmer,  (Supm.  Ct.  Spec. 
T.  1896)    18  Misc.   (N.  Y.)    103. 

Convict  labor  contracts.  —  The  contracts  of 
lease  made  by  the  governor  of  the  state  of 
Georgia,  authorized  by  the  Act  of  1876,  with 
the  penitentiary  companies,  were  valid  and 
binding  both  upon  the  state  and  the  com- 
panies, and  the  resolution  of  the  general  as- 
sembly of  Georgia  of  1883,  which  authorized 
the  principal  keeper  of  the  penitentiary  to 
turn  over  two  hundred  and  fifty  convicts  to 


the  Marietta  and  North  Georgia  railroad  was 
unconstitutional  and  void,  because  it  im- 
paired the  obligation  of  the  contracts  made 
by  the  state  with  the  penitentiary  companies. 
Georgia  Penitentiary  Cos.  v,  Nelms,  (1883) 
71  Ga.  301,  saying  that  while  the  state  may 
contract  away  the  labor  of  a  convict,  it  his 
no  power  to  part  with  the  police  regulations 
over  the  convict. 

A  state  constitution  regulating  the  manner 
of  employing  state  prisoners  confined  in  its 

Eenal  institutions  does  not  afifect  the  public 
ealth,  morals,  comfort,  or  saiety.  Hence,  it 
should  not  be  given  a  retrospective  operation 
so  as  to  nullify  a  contract  authorized  by  the 
state  and  adopted  by  it  prior  to  the  enact- 
ment of  the  constitution.  Bronk  v.  Barckley, 
(1897)    13  N.  Y.  App.  Div.  72. 

Neither  the  toarden  of  a  penitentiary  nor 
the  supervisors  can  make  contracts  for  labor 
of  the  convicts  which  will  preclude  the  lefi^- 
lature  from  adopting  anotner  system  which 
interferes  with  the  execution  of  the  said  con- 
tracts. All  such .  contracts  must  necessarily 
imply  a  right  on  the  part  of  the  legislature 
to  change  its  policy  in  regard  to  the  penal 
system.  Hancock  v,  Ewing,  (1874)  66  Mo. 
101. 

Maintenance  of  plank  road.  —  Where  a 
plank  road  company  made  an  agreement  with 
the  supervisor  or  commissioner  of  highways 
of  a  town,  imder  which  those  officers  granted 
the  use  of  a  certain  highway  to  the  company, 
and  the  company  agreed  to  keep  the  road  in 
repair  without  expense  to  the  town,  a  statute 
was  subsequently  passed  which  authorized  the 
companv  to  abandon  and  released  it  from  the 
duty  of  repairing  the  road;  it  was  held  that 
the  statute  was  not  unconstitutional  as  im- 
pairing the  obligation  of  contracts.  People  v. 
Fishkill,  etc..  Plank  Road  Ck>.,  (1857)  27 
Barb.  (N.  Y.)  446. 


0 

b.  State  Bonds.  —  A  statute  appropriating  certain  taxes  for  the  purpose 
of  paying  bonds  and  coupons  issued  under  a  statute  creates  a  contract  with  the 
bondholders  which  is  impaired  by  an  amendment  of  the  state  constitution  trans- 
ferring such  taxes  to  defray  the  expenses  of  the  state  governments 


Louisiana  v.  Jumel.  (1882)  107  U.  S.  711. 
See  also  the  following  cases: 

Minnesota.  —  State  v.  Young,  (1881)  20 
Minn.  474. 

Mississippi.-— Gihhs  V.  Green,  (1877)  54 
Miss.  592. 

South  Carolina.  —  Morton  v.  Comptroller 
Gen.,  (1873)  4  S.  Car.  430. 

Pledged  fund.  —  Where  money  is  borrowed 
on  bonds  issued  by  the  state,  and  a  certain 
fund  is  pledged  for  the  payment  of  the  in- 
terest, the  fund  is  a  part  of  the  contract  with 
the  bondholders,  and  the  state  cannot  divert 
it  for  other  purposes.  State  v.  Cardozo, 
(1876)  8  S.  Car.  71. 


effect  of  legislation  authorizing  the  issue  of 
different  colored  consolidation  bonds  to  re- 
place bonds  found  to  be  valid,  was  not  to 
impair  the  obligation  of  any  contract  entered 
into  by  the  state  with  its  bondholders, 
whereby  the  state  had  agreed  to  receive  the 
coupons  of  certain  bonds  in  payment  of  taxes, 
but  was  simply  to  provide  a  mode  of  proceed- 
ing by  which  it  could  be  definitely  and  easily 
ascertained  whether  a  coupon  offered  in  pay- 
ment of  taxes  represented  any  portion  of  the 
valid  debt  of  the  states;  for,  unless  it  did, 
there  certainly  was  no  contract  on  the  part 
of  the  state  that  it  should  be  received  in  pay- 
ment of  taxes. 


Mode  of  determining  validity  of  state  Resolution  directing  state  treasurer  to 
obligations.  —  In  Whaley  v.  Gaillard,  (1884)  write  off  bonds.  —  A  joint  resolution  which 
21  S.  Car.  550,  it  was  held  that  the  scope  and      authorized  and  required  a  state  treasurer  .to 
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write  off  the  books  in  his  office  certain  bonds 
entered  on  the  state  books,  which  were  past 
due  and  not  paid,  was  held  to  be  not  a  law 
impairing  the  obligation  of  contracts.  The 
mere  writing  off  of  the  books  of  the  state 
treasurer  the  entry  referred  to  in  the  joint 
resolution,  and  directing  him  no  longer  to 
carry  such  bonds  on  his  books  as  a  debt  of 
the  state,  was  a  mere  matter  of  bookkeeping 
on  the  part  of  the  state  officer.  Smith  r. 
Jennings,   (1903)   67  S.  Car.  324. 

Tax-receivable    bonds   and    coupona.  —  A 

statute  which  directs  what  shall  be  received 
in  payment  of  taxes,  dues,  etc.,  to  the  state, 
and  repeals  all  acts  inconsistent  with  it,  is 
invalid  in  so  far  as  it  respects  the  provisions 
of  a  statute  authorizing  tne  issue  of  the  tax- 
receivable  refimding  bonds  and  coupons.  An- 
toni  i\  Wright,  (1872)  22  Gratt.  (Va.)  833. 
But  the  statute  is  valid  and  binding  upon  all 
those  who  did  not  avail  themselves  of  the 
provisions  of  the  funding  statute  before  its 
repeal. 

Requvring  etndenoe  of  gentUnenesa,  —  A 
statute  which  requires  the  production  of  the 
bond  in  order  to  establish  tne  genuineness  of 
^tax-receivable  coupons,  and  prohibits  expert 
testimony  to  prove  the  coupons,  is  invalid. 
It  would  deprive  the  coupons  of  their  negoti- 
able character,  and  if  enforced  would  have  the 
effect  of  rendering  valueless  all  coupons  which 
have  been  separate  from  the  bond  to  which 
they  were  attached  and  have  been  sold  in  the 
open  market.  McGahey  i;.  Virginia,  (1889) 
135  U.  S.  693  [reversing  McGaney  v.  Com., 
(1888)  85  Va.  519;  Cooper  v.  Com.,  (1888) 
85  Va.  628,  and  Bryan  v.  Com.,  (1888)  85 
Va.  526].  See  also  McCuUough  t;.  Viiginia, 
(1898)  172  U.  S.  109. 

But  see  Com.  v,  Booker,  ( 1887 )  82  Va.  964 ; 
Com.  V.  Jones,  (1887)  82  Va.  789;  Com.  V. 
Weller,  (1887)  82  Va.  721;  Newton  v.  Com., 
(1886)  82  Va.  647;  Cornwall  v.  Com.,  (1886) 
82  Va.  644. 

Limitation  on  time  of  presenting  coupons, 
—  A  statute  of  limitation  giving  to  the  hold- 
ers of  tax-receivable  coupons  but  a  single  year 
for  the  presentation  in  payment  of  taxes  of 
the  coupons  then  in  their  possession  is  un- 
reasonable and  oppressive  when  all  the  bonds 
and  coupons  outstanding  amount  to  such  a 
considerable  sum  that  it  is  not  possible  that 
thev  could  be  received  within  one  year  in 
payment  of  taxes.  In  re  Brown,  (1889)  135 
U.  S.  707. 

Tax  on  bonds  deducted  from  separated 
coupons.  —  A  statute  requiring  the  tax  levied 
upon  its  bonds  to  be  deducted  from  the 
coupons  for  interest,  originally  attached  to 
them,  when  the  coupons  are  presented  for 
payment,  so  far  as  it  applies  to  coupons 
separated  from  the  bonds  and  held  by  dif- 
ferent owners,  is  invalid.  Hartman  v.  Green- 
how,  ( 1880)  102  U.  S.  674. 

In  payment  of  school  taxes.  —  Tax-receiv- 
able coupons  cannot  be  received  in  payment 
of  school  taxes  when,  at  the  time  of  the  issue 
pf  the  bonds  and  coupons,  the  state  constitu- 
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tion  expressly  required  that  the  tax  for 
school  purposes  be  set  apart  for  that  spedfte 
use.  Vashon  v,  Greenhow,  (1889)  135  U.  S. 
713. 

In  payment  of  license  taxes.  —  A  statute 
which  requires  licenses  for  the  sale  of  intoxi- 
cating liquors  to  be  paid  in  the  lawful  money 
of  the  United  States  does  not  impair  the 
obligation  of  a  contract  involved  in  the  right 
of  holders  of  bonds  and  tax-receivable 
coupons  to  tender  them  in  payment  of  taxes. 
Hucless  V.  Childrey,  (1889)  135  U.  S.  712. 

A  license  to  practice  as  an  attorney  at  law 
is  a  tax  laid  for  revenue  and  not  an  exaction 
for  purposes  of  regulation,  and  mav  be  paid 
with  tax-receivable  coupons  issuea  by  the 
state.  Royall  v.  Virginia,  (1886)  116  U.  S. 
577.  See  also  Royall  v.  Virginia,  (1887)  121 
U.  S.  102;  Sands  v.  Edmunds,  (1886)  116 
U.  S.  585,  and  Harvejr  v.  Virginia,  (1884)  20 
Fed.  Rep.  411,  as  to  licenses  to  engage  in  the 
business  of  wholesale  grocers. 

License  tax  on  business  of  selling  coupons. 

—  Any  undue  restraint  upon  the  free  nego- 
tiability of  tax-receivable  coupons  would  be  a 
violation  of  the  clear  understanding  and 
agreement  under  which  the  bonds  were  issued, 
and  a  license  tax  imposed  on  the  business  of 
selling  coupons,  which  is  so  high  aa  to  be 
absolutely  prohibitory  in  its  effect,  is  invalid. 
Cuthbut  v.  Virginia,  (1889)  135  U.  S.  700. 
reversing  (1889)  85  Va.  899,  and  overruling 
Com.  V.  Krise,  (1888)  84  Va.  521;  Com.  v. 
Larkin,  (1888)  84  Va.  517. 

Remedy  by  mo/ndamus,  —  When  at  the  time 
tax-receivable  bonds  and  coupons  were  issued, 
mandamus  was  an  existing  form  of  action  ap- 
plicable to  the  case  of  a  refusal  to  receive 
them  in  payment  of  taxes,  a  chann^e  in  the 
law  providing  that  before  this  remedy  can  be 
resorted  to  the  amount  due  for  taxes  shall 
be  deposited  in  the  treasury,  which  being  done 
the  suit  may  go  on,  and  that  if  in  the  suit  it 
shall  be  determined  that  the  coupons  tendered 
are  genuine  and  in  law  receivable,  the  col- 
lector will  be  required  to  accept  them,  nnd  the 
money  will  be  restored,  is  valid.  Antoni  r. 
Greenhow,  (1882)   107  U.  S.  769. 

Denying  action  of  trespass  for  illegal  levy. 

—  One  who  has  tendered  tax-receivable  cou- 
pons in  payment  of  taxes  stands  upon  the 
same  footing  as  though  he  had  tendered  gold 
coin,  and  a  statute  modifying  the  taxpayer's 
remedy  by  mandamus,  authorizing  distraint 
on  property  to  pay  the  tax,  and  denying  a 
remedy  by  action  of  trespass  or  trespass  on 
the  case  against  any  collecting  officer  for  levy- 
ing upon  the  property,  is  invalid.  Poindexter 
V.  Greenhow,  (1884)  114  l\  S.  270.  See  also 
White  V.  Greenhow,  (1884)  114  U.  S.  307; 
Chaffin  r.  Taylor,  (1884)  114  U,  S.  309: 
Allen  V.  Baltimore,  etc.,  R.  Co..  (1884)  114 
U.  S.  311,  affirming  (1883)  17  Fed.  Rep.  171; 
Smith  r.  Greenhow.  (1884)  109  U.  S.  669; 
Willis  V.  Miller,  (1886)  29  Fed.  Rep.  238; 
Strickler  v.  Yager,  (1886)  29  Fed.  Rep.  244; 
Virginia  Coupon  Cases,  (1885)  25  Fed.  Rep. 
654. 
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c.  Suits  Agaikst  the  State.  —  A  state  cannot  be  sued  in  a  Circuit  Court 
of  the  United  States  by  one  of  its  citizens  upon  a  suggestion  that  the  case  is 
one  that  arises  under  the  Constitution  or  laws  of  the  United  States. 


Hans  V,  Louisiana,  (1890)  134  U.  S.  10. 

When  a  state  becomes  a  party  to  a  con- 
tract the  same  rules  of  law  are  applied  to 
her  as  to  private  persons  imder  like  circum- 
stances. When  she  or  her  representatives 
are  properly  brought  into  the  forum  of  litiga- 
tion, neither  she  nor  they  can  assert  any 
right  or  immimity  as  incident  to  her  political 
sovereignty.  Davis  v.  Gray,  (1872)  16  Wall. 
(U.  S.)  232. 

A  state  constitution  provided  that  "suits 
may  be  brought  against  the  state  in  such 
manner  and  in  such  courts  as  the  legislature 
may  by  law  direct."  In  1855  a  state  statute 
enacted  that  actions  might  be  instituted 
against  the  state  under  the  same  rules  and 
regulations  that  govern  actions  between  pri- 
vate citizens,  process  being  served  on  the 
district  attorney  of  the  district  in  which  the 
suit  was  instituted.  No  power  was  given 
the  courts  to  enforce  their  judgments,  and 
the  money  could  only  be  got  through  an  ap- 
propriaticm  by  the  legislature.  In  1865  this 
law  was  repealed,  and  after  that  there  was 
no  law  prescribing  the  manner  or  the  courts 
in  which  suits  could  be  brought  against  the 
state.  Under  the  Act  of  1855  the  power  of 
the  courts  ended  when  the  judgment  was 
rendered,  and  in  effect  all  that  was  done  was 
to  give  persons  holding  claims  against  the 
state  the  privilege  of  having  them  audited 
by  the  courts  instead  of  by  some  appropriate 
aocoimting  officer.  The  right  to  sue  which 
the  state  gave  its  creditors  by  the  Act  of 
1855  was  not,  in  legal  effect,  a  judicial 
remedy  for  the  enforcement  of  a  contract, 
and  the  obligation  of  its  contracts  was  not 
impaired  within  the  meaning  of  this  clause 
by  the  Act  of  1865.  Memphis,  etc.,  R.  CJo.  v. 
Tennessee,  (1879)  101  U.  S.  338.  See  also 
South,  etc.,  Alabama  R.  Co.  i;.  Alabama, 
(1879)  101  U.  S.  833. 

Parties  cannot  sue  or  have  their  action 
against  the  state,  except  as  the  same  may  be 
aUowed  by  the  Constitution  or  statute,  and 
they  must  accept  or  have  their  judicial 
*  remedy  only  in  the  cases  and  as  to  matters 
and  causes  of  action  prescribed.  Baltzer  v. 
State,  (1889)  104  N.  Car.  276. 

There  is  one  essential  and  far-reaching 
difference  between  the  contracts  of  citizens 
and  those  of  sovereigns,  not,  indeed,  as  to 
the  meaning  and  effect  of  the  contract  itself, 
but  as  to  the  capacity  of  the  sovereign  to 
defeat  the  enforcement  of  its  contract.  The 
one  may  defeat  the  enforcement,  but  the 
other  cannot.  This  result  flows  from  the 
established  principle  that  a  state  cannot  be 
sued.  Nor  is  this  the  only  method  under 
such  a  Constitution  as  ours  by  which  a  state 
may  defeat  the  enforcement  of  its  obligation, 
for  the  failure  to  make  the  necessary  appro- 
priation will  effectually  accomplish  that  ob- 
ject. The  legislature  has,  therefore,  the 
ability  to  avoid  payment  of  the  obligations 
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of  the  state  by  a  failure  or  refusal  to  make 
the  necessary  appropriation,  although  that 
body  cannot  impair  the  obligation  of  the 
contract.  Creditors  who  accept  the  obliga- 
tions of  a  state  are  bound  to  know  that  they 
cannot  enforce  their  claims  by  an  action 
against  the  state  directly,  or  by  an  action 
against  its  officers  where  no  appropriation 
has  been  made  as  the  Constitution  requires. 
If,  however,  there  is  an  effective  appropria- 
tion, then  an  officer  whose  duty  it  is  to  draw 
a  warrant  upon  the  fund  set  apart  by  stat- 
ute may  be  coerced  into  a  performance  of 
that  duty.  Carr  v.  State,  (1890)  127  Ind. 
204. 

When  a  sovereign  state  enters  into  a  con- 
tract of  borrowing  with  an  individual,  it  as- 
sumes to  be  bound,  in  all  particulars,  as  an 
individual  under  like  circumstances  would 
be  bound,  by  what  is  expressed  or  properly 
implied  by  the  terms  of  such  contract.  The 
measure  of  its  obligation  is  that  applied  to 
individuals.  It  is  only  in  the  consequences 
that  flow  from  a  breach  of  the  contract  that 
there  is  a  difference  between  the  case  of  a 
state  and  an  individual.  The  individual  can 
be  sued;  the  state  cannot.  The  reason  of  the 
difference  is  that  a  suit  presupposes  the  sub- 
mission of  a  controversy  between  two  or 
more  to  a  third  party,  independent  of  both, 
and,  therefore,  capable  of  dealing  with  the 
question  in  a  judicial  spirit  and  with  judicial 
authority.  \^Tien  a  sovereign  state  violates 
its  contract,  no  such  independent  source  of 
authority  can  be  appealed  to,  for  the  fact  of 
sovereignty  in  the  state  precludes  the  possi- 
bility of  its  exis*>ence.  The  idea  that  a  state 
cannot  be  sued  for  a  breach  of  its  contract 
then  means,  simply,  that  there  is  no  power 
that  can  be  invoked,  within  the  means  and 
appliances  afforded  by  civil  government,  by 
which  it  can  be  compelled,  against  its  will, 
to  do  that  which  in  right  and  justice  ought 
to  be  done  in  the  case.  A  state  that  should 
deny  the  existence  of  its  obligation,  as  re- 
sulting from  its  contract  voluntarily  made, 
on  the  ground  that  no  means  of  compulsion 
existed  to  oblige  a  performance  of  its  duties, 
would  at  once  espouse  the  principles  and 
enter  upon  the  practice  of  the  confirmed  crim- 
inal classes  of  society,  with  whom  obligation 
means  nothing  more  than  the  pains  and 
penalties  that  may  flow  from  its  denial  or 
disregard.  For  the  same  reason  the  state  is 
bound,  as  it  regards  all  the  incidents  prop- 
erly appertaining  to  such  a  contract.  The 
obligations  thus  assumed  by  a  state  have 
the  force  and  effect  of  law,  while,  as  it  re- 
gards the  states  comprising  the  American 
Union,  the  fundamental  law  of  the  nation 
enters  into  such  a  contract,  as  well  as  into 
every  contract  made  by  a  citizen,  becoming 
an  efficient  part  of  it,  through  the  operation 
of  that  provision  of  the  Constitution  that 
prohibits  the  passage  of  laws  impairing  the 
obligation  of  a  contract.  Should  the  state 
so  far  forget  its  exalted  duties  as  to  under- 
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take   to  exercise  its   law-making  power  by  ing  such  contract,  would  lift  it  above  the 

way  of  denying  or  destroying  its  solemn  con-  power  of  the  state  to  obliterate  or  impair 

tract,  the  life  and  spirit  of  the  nation,  flow-  the    record    of    its    obligation.      Morton    9. 

ing  through  its  fundamental  law  and  enter-  Comptroller-Gen.,  (1873)  4  S.  Oar.  430. 

Law  Confonting  to  Ba  Sued  Fot  a  Ck>ntraot.  —  A  statute  allowing  the  state  to  be  sued 
was  passed,  and  pending  a  suit  against  the  state  to  recover  interest  due  on  state 
bonds  an  Act  was  passed  providing  that  in  every  case  in  which  any  such  suit 
or  proceeding  had  been  or  might  be  instituted  the  court  should,  at  the  first 
term  after  the  commencement  of  the  suit  or  proceeding,  whether  at  law  or  in 
equity,  or  whether  by  original  or  cross-bill,  require  the  original  bond  or  bonds 
to  be  produced  and  filed,  and  if  that  were  not  done  and  the  bonds  filed  and 
left  to  remain  filed,  the  court  should  on  the  same  day  dismiss  the  suit^  proceed- 
ing, or  cross-bill.  It  was  held  that  the  law,  consenting  to  be  sued,  constituted 
no  contract  on  the  part  of  the  state,  and  that  the  statute  prescribing  conditions 
on  which  such  suit  might  be  maintained  impaired  no  obligation. 

Beers  v.  Arkansas,  (1857)  20  How.  (U.  S.) 
628.     See  also  the  following  cases: 

Arkansas,  —  Platenius  v.  State,  ( 1866)  17 
Ark.  518. 

TenneMee.  —  State  v.  State  Bank,  (1874)  3 
Baxt.   (Tenn.)   396. 

Vtr^wta.  —  Maury  v.  Com.,  (1896)  92  Va. 
310. 

Tbe  repeal  of  a  right  to  have  a  claim 


againat  the  state  examined  and  recommended 
by  the  Supreme  Court  to  the  legislature  is 
no  impairment  of  the  obligation  of  a  con- 
tract, nor  does  the  decision  of  the  state  court 
that  an  amendment  to  the  state  oonstituti<m 
repealed  the  court's  authority  to  examine  and 
recommend  such  a  claim  have  that  effect. 
Baltzer  v.  North  Carolina,  (1896)  161  U.  S. 
245.  See  also  Home  v.  State,  (1881)  84  N. 
Car.  362. 


Limitation  of  Elevonth  Amsndment.  —  Suits  cannot  be  maintained  against  the  states 
by  citizens  of  other  states  though  they  present  cases  arising  under  the 
Constitution. 

the  question  concerning  it  arises.  It  is  not 
a  positive  and  substantive  right  of  an  abso- 
lute character,  secured  by  the  Constitution 
of  the  United  States  against  every  possible 
infraction,  or  for  which  redress  is  given  as 
against  strangers  to  the  contract  itself,  for 
the  injurious  consequences  of  acts  done  or 
omitted  by  them.  ♦  •  •  But  where  the 
contract  is  between  the  individual  and  the 
state  no  action  will  lie  against  the  state,  and 
any  action  founded  upon  it  against  defend- 
ants who  are  officers  of  the  state,  the  object 
of  which  is  to  enforce  its  specific  performaaos 
by  compelling  those  things  to  be  done  by  the 
defendants  which,  when  done,  would  consti- 
tute a  performance  by  the  state,  or  to  for- 
bid the  doing  of  those  things  which,  if  done, 
would  be  merely  breaches  of  contract  by  the 
state,  is  in  substance  a  suit  against  the  state 
itself,  and  equally  within  the  prohibition  of 
the  Constitution."  In  re  Ayers,  (1887)  123 
U.  S.  602. 


Louisiana  i;.  Jumel,  (1882)  107  U.  S.  711. 
See  also  Hagood  v.  Southern,  (1886)  117 
U.  S.  52. 

"In  a  certain  sense  and  in  certain  ways 
the  Constitution  of  the  United  States  pro- 
tects contracts  against  laws  of  a  state  sub- 
sequently passed  impairing  their  obligation, 
and  this  provision  is  recognized  as  extending 
to  contrfucts  between  an  individual  and  a 
state;  but  this,  as  is  apparent,  is  subject  to 
the  other  constitutional  principle,  of  equal 
authority,  contained  in  the  Eleventh  Amend- 
ment, which  secures  to  the  state  an  immu- 
nity from  suit.  Wherever  the  question  arises 
in  a  litigation  between  individuals,  which 
does  not  involve  a  suit  against  a  state,  the 
contract  will  be  judicially  recognized  as  a 
binding  force,  notwithstanding  any  subse- 
quent law  of  the  state  impairing  its  obliga- 
tion. But  this  right  is  incidental  to  the 
judicial  proceeding  in  the  course  of  which 


d.  Constitutions  and  Statutes  as  Contracts —  (1)  -4.  CanstihUian  as 

a  Contract.  —  A  state  constitution  is  not  a  contract  within  the  meaning  of  that 

clause  of  the  Constitution  of  the  United  States  which  prohibits  the  states  from 

passing  laws  impairing  the  obligation  of  contracts.    It  is  the  fundamental  law 

adopted  by  the  people  for  their  government  in  a  state  of  the  United  States^ 

fmd  as  such  it  may  be  construed  and  carried  into  effect  by  the  courts  of  the 
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state^  without  review  by  the  Supreme  Court  of  the  United  States,  except  in 
cases  where  what  is  done  comes,  or  is  supposed  to  come,  in  conflict  with  the 
Constitution  of  the  United  States. 


Church  17.  Kelsey,  (1887)  121  U.  S.  283. 

No  rights  of  contract  can  be  vested  under  a 
constitutional  provision  which  a  subsequent 
Constitution   may   not  destroy   without  im- 


pairing the  obligation  of  the  contract  within 
the  sense  of  this  provision,  and  an  ordinary 
act  of  legislation  cannot  have  that  effect. 
New  Orleans  v.  Houston,  (1886)  119  U.  S. 
276. 


(2)  A  Stcdute  as  a  Contract.  —  A  legislative  enactment,  in  the  ordinary 
form  of  a  statute,  may  contain  provisions  which,  when  accepted  as  the  basis 
df  action  by  individuals  or  corporations,  become  contracts  between  them  and 
the  state  within  the  protection  of  the  clause  referred  to  of  the  Federal 
Constitution. 

"  Whatever  is  given  by  atatute  may  be 
taken  atoay  by  statute,*^  except  vested  rights 
acquired  under  it,  and  except  also  that  the 
statute  must  not  be  in  the  nature  of  a  con- 
tract on  the  part  of  the  legislature.  State  v. 
Hoeflinger,  (1872)  31  Wis.  257. 

Where  it  was  contended  that  a  general  law 
is  never  a  contract,  the  court  said :  "  This 
declaration  may  be  true.  It  is^  nevertheless, 
also  true  that  sometimes  when  conditions 
have  been  accepted,  and  acts  have  been  per- 
formed, or  valuables  parted  with,  thereunder, 
such  a  law  constitutes  a  part  of  the  contract, 
or  is  inseparably  connected  with  the  obliga- 
tion thereof."  People  v.  Hall,  (1885)  8  Colo. 
485. 

A  legislative  exposition  of  a  doubtful  law 
is  the  exercise  of  a  judicial  power,  and  if  it 
interferes  with  no  vested  rights,  impairs  the 
obligation  of  no  contract,  and  is  not  in  con- 
flict with  the  primary  principles  of  our  social 
compact,  it  is  in  itself  harmless,  and  may  be 
admitted  to  retroactive  efficiency;  but  if 
rights  have  grown  up  even  under  a  law  of  some- 
what ambiguous  meaning,  then  the  universal 
rule  of  our  system  —  indeed  of  the  English 
system  of  government,  and  of  other  sys^ms 
which  approximate  to  free  government  — 
applies.  McLeod  v.  Burroughs,  ( 1851 )  9  Ga. 
213;  Wilder  v,  Tompkin,  (1848)  4  Ga.  208. 

Distinction  between  laws  recognising  rights 
or  obligations  and  express  contracts.  —  There 
is  a  distinction  between  those  rights  which 
the  law  gives  to,  or  obligations  which  it  im- 
poses upon,  persons  in  certain  relations, 
merely  in  carrying  out  its  own  view  of  policy, 
and  independently  of  any  stipulations  which 
the  parties  may  have  made,  and  those  rights 
which  the  law  itself,  even  in  carrying  out 
some  matter  of  general  policy,  authorizes  to 
be  made  the  subject  of  express  contract  be- 
tween the  parties.  In  the  former  case,  the 
rights  being  derived  entirely  from  the  law, 
and  not  from  the  contract,  laws  changing 
them  are  not  within  the  prohibition.  But  in 
the  latter  case,  although  the  law  authorized 
the  rights  to  be  acquired,  yet  it  authorized 
them  to  be  acquired  only  by  a  contract  stipu- 
lating for  them,  and  having  been  so  acquired, 
such  contract  must  be  held  to  be  within  the 
protection  of  the  Constitution.    The  question 
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New  Jersey  v.  Yard,  (1877)  95  U.  S.  114. 

A  law,  from  its  inherent  nature,  cannot  be 
a  contract;  on  the  contrary,  it  is  a  rule  of 
action  prescribed  by  the  supreme  civil  power, 
solely  and  alone,  from  the  paramount  and 
controlling  consideration  of  the  public  in- 
terests. A  contract  is  essentially  different 
and  distinct.  It  is  an  agreement  between 
two  competent  parties,  upon  a  mutual  and 
legal  consideration,  and  in  relation  to  a  mat- 
ter which  is  the  legitimate  subject  of  bargain 
or  sale.  Milan,  etc..  Plank-road  Co.  v. 
Husted,  (1854)  3  Ohio  St.  578. 

When  absolute  rights  of  property  have 
been  acquired  and  vested  by  authority  of 
law,  no  subsequent  legislative  action  can  di- 
vest this  right.  So  where  a  contract  is  made 
under  the  authority  of  law,  the  right  of 
property  acquired  arises  not  from  the  law 
itself,  but  from  the  contract  to  which  it  per- 
tains as  an  incident,  and  the  law-making 
power  cannot  divest  the  rights  thus  acquired, 
originating,  not  in  the  law  itself,  but  in  acts 
done  under  the  law,  and  which  attach  as 
incidents,  not  to  the  law,  but  to  contracts 
made  imder  it.  State  v.  Barker,  (1868)  4 
Kan.  324,  citing  Fletcher  v.  Peck,  (1810)  6 
Granch  (U.  8.)  87.  See  also  the  following 
cases: 

Arkansas.  —  Files  v.  Fuller,  ( 1884)  44  Ark. 
273. 

Georgia.  —  Winter  v.  Jones,  (1851)  10  Ga. 
196. 

/Utnois.  —  Bruce  v.  Schuyler,  (1847)  9  111. 
279. 

Kentucky.  — B&hk  Tax  Cases,  (1895)  97 
Ky.  590. 

New  Hampshire.  —  Spaulding  v.  Andover, 
(1873)  54  N.  H.  38. 

A  general  law  may  be  passed  which  regu- 
lates the  compensation  of  laborers  employed 
by  the  state,  provided  no  contracts  or  vested 
rights  are  violated.  Clark  v.  State,  (1894) 
142  N.  Y.  101. 

Whei3  rights  are  acquired  under  a  statute 
which  is  in  the  nature  of  a  contract,  and 
there  is  no  reserved  power  of  repeal,  subse- 
quent legislation  cannot  divest  those  rights. 
Brooklyn  Cent.  R.  Co.  v.  Brooklyn  City  R. 
Co.,  (1860)  32  Barb.  (N.  Y.)  358. 
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therefore  is,  not  whether  the  right  was  ac- 
quired in  the  execution  of  some  measure  of 
public  policy,  but  whether  it  was  derived 
from  the  law  only,  or  was  stipulated  for  in  a 
contract  which  the  law  itself  authorized  the 
parties  to  enter  into.  In  the  former  case,  the 
law  may  withdraw  the  right  it  granted;  but 
in  the  latter,  having  found  it  necessary  to 
accomplish  its  objects,  to  resort  to  the  agency 
of  actual  contracts,  it  cannot,  after  they  are 
made,  impair  their  obligation.  Robinson  v. 
Howe,  (1861)  13  Wis.  341.  See  also  the  fol- 
lowing cases: 

Arkansas,  —  Moses  v.  Kearney,  (1876)  31 
Ark.  261. 

CoMfomta.  —  Billings  v.  Hall,  (1857)  7 
Cal.  1. 

Georgia.  —  State  v.  Dews,  (1836)  R.  M. 
Charlt.  (Ga.)  412. 

lotca.  —  Drady  v.  Des  Moines,  etc.,  R.  Co., 
(1881)  57  Iowa  393. 

Louisiana.  —  State  v.  New  Orleans,  ( 1886) 
38  La.  Ann.  119. 

Montana.  —  Stanford  i?.  Coram,  (1903)  28 
Mont.  288. 

2V^et7<Mia.  —  Esser  v.  Spaulding,  (1883)  17 
Nev.  289. 

New  yorfc.  —  Walker  v.  Grain,  (1853)  17 
Barb.  (N.  Y.)  119. 

Distribution  of  public  funds.  —  The  Act  of 
Georgia  which  authorized  and  required  the 
treasurer  of  the  poor  school  fund  in  the 
coimty  of  Muscogee,  to  pay  over,  before  any 
other  claims,  to  certain  teachers  of  poor  chil- 
dren in  the  county,  for  the  years  1851  and 
1852,  out  of  the  poor  school  fund  thereof, 
the  full  amount  of  their  accounts,  and  all 
averages  due  them  for  teaching  poor  children 
in  said  years,  out  of  any  funds  in  hand,  or 
out  of  the  first  received,  was  held  not  to  im- 
pair the  obligation  of  any  legal  contract. 
Johnson  v.  Governor,   (1855)   17  Ga.  179. 

Where  the  legislature  directed  that  fines 
and  penalties  collected  within  a  county 
should  be  turned  over  to  a  seminary  incor- 
porated by  a  special  charter,  a  subsequent 
legislature  has  the  power  to  take  away  the 
benefits  conferred.  Watson  Seminary  v.  Pike 
County  Ct.,   (1899)    149  Mo.  57. 

The  distribution  of  funds  to  be  made  among 
public  officers  for  the  public  benefit  has  al- 
ways been  held  to  be  subject  to  legislative 
enactment  made  to  correct  errors  in  such  pay- 
ment, or  other  appropriation,  and  does  not  in 
any  way  contravene  the  law  of  contracts,  by 
which  private  rights  of  property  are  vested 
and  secured.  Newbury  v.  Patterson,  (1890) 
53  N.  J.  L.  120. 

Appropriation  for  internal  improvement. — 
An  Illinois  Act  of  1837  concerning  the  estab- 
lishment of  a  general  system  of  internal  im- 
provements, which  appropriated  money  to  the 
counties  through  which  no  railroad  or  canal 
was  provided  to  be  made,  was  held  to  be 
subject  to  the  control  of  the  leprislature,  and 
the  money,  until  definitely  appropriated,  was 
subject  to  entire  resumption  or  to  change  of 
purpose  for  which  it  was  originally  designed. 
Richland  County  v.  Lawrence  Coimty,  (1850), 
12  111.  1. 


Appropriation  to  reimburse  mimicipal  ex- 
penditures. —  By  the  New  Hampshire  Act  of 
1870  the  state  granted  to  the  town  of  An- 
dover  a  certain  amount  of  bonds,  to  be  de- 
voted exclusively  towards  the  reimbursement 
of  the  expenditures  incurred  by  the  town  for 
war  purposes  during  the  rebellion,  upon  the 
basis  that  the  amount  of  such  bonds  should 
be  the  aggregate  of  one  hundred  dollars  for 
every  man  furnished  by  said  town  for  mili- 
tary service  of  the  United  States  after  a 
specified  period  of  time.  The  law  of  1872 
declaring  a  portion  of  the  fund  which  had 
been  solemnly  granted  to  the  town  of  Andover 
to  belong  to  and  be  the  property  of  certain 
individuals,  is  invalid,  as  being  contrary  to 
the  provision  of  the  Federal  Constitution. 
Spaulding  v.  Andover,  ( 1873)  54  N.  H.  38. 

Statutes  giving  a  lien  on  public  accounts. 
—  State  statutes  gave  a  lien  upon  public  ac- 
counts, and  declared  that  they  should  be  liens 
'*  in  the  samp  manner  as  if  judgment  ha'l 
been  given  in  the  supreme  court,"  as  a  remedy 
against  defaulting  public  officers.  Such  stat- 
utes do  not  constitute  a  contract,  and  the 
obligation  of  a  contract  is  not  impaired  by 
the  enactment  of  statutes  after  default  by  an 
officer  which  provide  for  the  raising  of*  the 
money  to  satisfy  those  liens  by  the  sale  of 
land  through  a  board  of  commissioners.  Liv- 
ingston V.  Moore,  (1833)  7  Pet.  (U.  S.)  549. 

Granting  annuity  for  life.  —  An  Alabama 
Act  of  15th  December,  1821,  conferring  a 
military  title  and  settling  an  annuity  for 
life  upon  Samuel  Dale,  for  services  rendered 
and  losses  sustained  in  the  Creek  war,  as  set 
forth  in  the  preamble  thereto,  was  an  act  of 
ordinary  legislation,  and  created  no  obliga- 
tion, or  contract  on  the  part  of  the  state,  nor 
vested  any  interest  in  the  annuity,  until  paid. 
And  even  such  services  and  losses  constituted 
an  imperfect  obligation  on  the  state,  and  had 
the  statute  of  1821  ripened  it  into  a  perfect 
one,  the  plaintiff  would  still  hav^  been  bound 
to  establish  them  by  proof,  before  he  could 
recover.  It  was  entirely  competent  for  the  leg- 
islature to  repeal  the  statute  of  15th  Decem- 
ber, 1821,  at  any  subsequent  session,  and  the 
Act  of  31st  December,  1823,  repealing  the 
same  as  to  the  annuity,  was  not  unconstitu- 
tional. Dale  i;.  Governor,  (1831)  3  Stew. 
(Ala.)  387. 

General  regulations  for  the  descent  and 
transmission  of  property,  in  case  of  the  death 
of  the  possessor,  to  his  widow,  heirs,  and  next 
of  kin,  cannot  be  regarded  as  constituting  a 
contract  with  them,  so  as  to  bring  those  laws 
within  the  prohibition  of  the  Constitution  of 
the  United  States.  In  re  Lawrence,  (1848) 
1  Redf.  (N.  Y.)  319. 

Collateral  inheritance  tax.  —  When  the 
New  York  Collateral  Inheritance  Tax  Law  of 
1885  was  passed,  it  did  not  constitute  a  con- 
tract between  the  state  and  a  party,  that  his 
estate,  provided  he  should  die  while  that  law 
was  in  full  operation  and  unchanged,  might 
be  disposed  of  by  him  without  the  imposition 
of  any  further  tax  upon  any  rights  or  inter- 
ests acquired  under  his  will.    Matter  of  Van- 
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derbilt,   (1900)  50  N.  Y.  App.  Div.  246,  af- 
frmed  (1900)  163  N.  Y.  597. 

Release  of  state's  part  interest  in  property. 
—  A  statute  releasing  an  interest  of  the  state 
in  property  to  certain  persons,  half  of  which 
it  had  contracted  to  convey  to  another  per- 
son, did  not  impair  the  obligation  of  that  con- 
tract, as  the  statute  only  released  whatever 
interest  the  state  had,  and  operated  right- 
fully on  the  moiety  owned  by  the  state.  Mul- 
ligan t?.  Corbins,  (1868)  7  Wall.  (U.  S.)  489. 

Cession  of  control  of  submerged  and  over- 
flowed land.  —  The  soil  under  navigable 
waters  being  held  by  the  people  of  the  state 
in  trust  for  the  common  use  and  as  a  portion 
of  their  inherent  sovereignty,  any  act  of  legis- 
lation concerning  its  use  affects  the  public 
welfare.  Any  attempted  cession  of  the  owner- 
ship and  control  of  the  state  in  and  over 
submerged  lands  is  inoperative  to  affect, 
modify,  or  in  any  respect  to  control  the 
sovereignty  and  dominion  of  the  state  over 
the  land,  or  its  ownership  thereof;  and  any 
such  attempted  operation  is  annulled  by  a 
subsequent  repealing  statute  which  to  that 
extent  is  valid  and  effective.  Illinois  Cent. 
R.  Co.  V.  Illinois,  (1892)  146  U.  S.  460, 
modifying  and  affirming  Illinois  v.  Illinois 
Cent.  R.  Co.,  (1888)  33  Fed.  Rep.  730. 

The  third  section  of  the  California  Act 
"to  provide  for  the  construction  of  canals, 
and  for  draining  and  reclaiming  certain 
swamp  and  overflowed  lands  in  Tulare  val- 
ley," passed  on  the  11th  of  April,  1857,  was 
a  grant  upon  condition  precedent  and  not 
upon  condition  subsequent.  It  was  a  contract 
by  which  the  state  granted  certain  lands 
upon  condition  of  work  to  be  performed,  the 
grant  to  take  effect  when  the  work  was  done. 
It  was  a  contract  by  which  valuable  rights 
might  be  acquired  absolutely  upon  the  per- 
formance of  the  act,  specified  as  a  condition 
moving  to  the  state.  With  the  contract,  and 
the  rights  of  the  grantees  thereunder,  acquired 
by  a  part  performance  of  its  consideration, 
the  legislature  could  not  interfere.  They 
were  under  the  protection  of  both  the  Fed- 
eral and  state  Constitutions.  Montgomery  v, 
Casson,  (1860)   16  Cal.  189. 

Establishing  county  seats.  —  An  Ohio  stat- 
ute creating  a  county,  defining  its  bounda- 
ries, establishing  the  county  seat,  and  pro- 
viding "  that  before  the  seat  of  justice  shall 
be  considered  permanently  established  at  Can- 
field,  the  proprietors  or  citizens  thereof  shall 
give  bond  with  good  and  sufficient  security, 

Sayable  to  the  commissioners  of  said  county, 
ereafter  to  be  elected,  for  the  sum  of  five 
thousand  dollars,  to  be  applied  in  erecting 
buildings  for  said  county,  and  that  the  citi- 
zens of  Canfield  shall  also  donate  a  suitable 
lot  of  ground  on  which  to  erect  public  build- 
ings," does  not  confer  such  a  contract  right 
as  is  impaired  by  a  subsequent  statute  re- 
moving the  county  seat  to  another  place. 
Newton  v.  Mahonin?  Countv,  (1879)  100 
U.  S.  549,  affirming  (1875)  26  Ohio  St.  618. 
Bee  also  the  following  cases: 

Arkansas.  —  Moses  v,  Kearney,  (1876)  31 
Ark.  261. 


Indiana.  —  Swartz  v.  Lake  County,  (1901), 
358  Ind.  141. 

North  Carolina.  —  State  v.  Jones,  (1841) 
1  Ired.  L.  (N.  Car.)  414. 

But  see  Gill  v.  Scowden,  (1879)  14  Phila. 
(Pa.)  626,  36  Leg.  Int.   (Pa.)   487. 

Encouragements  to  engage  in  trade.  — 
General  encouragements,  held  out  to  all  per- 
sons indiscriminately,  to  engage  in  a  particu- 
lar trade  or  manufacture,  whether  such  en- 
couragement be  in  the  shape  of  bounties  or 
drawbacks,  or  other  advantage,  are  always 
under  the  legislative  control,  and  may  be  dis- 
continued at  any  time.  East  Saginaw  Salt 
Mfg.  Co.  V.  East  Saginaw,  (1871)  13  Wall. 
(U.  S.)  379,  affirming  (1869)  19  Mich.  259. 

Liability  of  father's  estate  when  acting  as 
guardian  of  minor  son.  —  A  Louisiana  law 
in  relation  to  the  guardianship  of  the  minor's 
estate  that  in  case  the  father  occupies  the 
relation  of  guardian  his  entire  estate  is 
bound  for  the  proper  discharge  of  his  trust, 
and  the  security  is*  called  a  tacit  mortgage, 
does  not  create  such  a  contract  between  the 
guardian  and  minor  as  is  impaired  by  a  stat- 
ute empowering  the  guardian  to  sell  his  real 
estate  under  certain  conditions,  and  directing 
that  so  much  of  the  proceeds  of  the  sale  as 
should  be  coming  to  his  children  be  invested 
for  their  benefit,  subject  to  the  approval  of 
the  probate  court,  in  certain  species  of  securi- 
ties which  could  not  be  assigned  or  trans- 
ferred until  the  termination  of  the  adminis- 
tration. Lobrano  v.  Nelligan,  (1869)  9  Wall. 
(U.  S.)  295. 

Use  of  certain  books  in  schools.  —  A  Cali- 
fornia  statute  providing  for  submitting  the 
question  of  school  books  every  four  years  to 
a  vote  of  the  county  superintendents  of 
schools,  and  declaring  that  the  text  book  in 
any  one  branch  receiving  the  highest  number 
of  votes  shall  be  the  authorized  text  book  in 
that  branch  in  the  public  school  of  the  state 
for  the  four  years  next  succeeding  the  official 
announcement  of  the  superintendent  of  public 
instruction,  does  not  constitute  a  contract  by 
the  state  to  purchase  such  books  for  the  four 
years,  but  is  merely  a  regulation  imposed  by 
the  state  upon  itself  to  the  effect  that  only 
certain  books  shall  be  used  in  its  schools  for 
a  certain  period  or  until  otherwise  provided 
by  the  legislature.  Bancroft  v.  Thayer, 
(1879)  5  Sawy.  (U.  S.)  502,  2  Fed.  Cas.  No. 
835. 

The  California  Water  Lot  Act  of  March 
26,  1851,  section  4,  did  not  constitute  a  con- 
tract between  the  grantees  under  the  Act  and 
the  state.  It  was  simply  a  legislative  enact- 
ment to  the  effect  that  in  the  judgment  of 
the  legislature,  it  was  not  expedient  in  the 
interest  of  commerce  and  for  the  convenience 
of  shipping  that  the  water  front  should  ex- 
tend beyond  the  line  defined  by  the  first  sec- 
tion; and  to  prevent  any  misconstruction  on 
this  point,  the  legislature  by  the  sixth  section 
expressly  repelled  any  presumption  that  they 
had  abdicated  their  right  to  regulate  the  con- 
struction of  wharves  and  "other  improve- 
ments "  in  the  interest  of  commerce  outside 
of  that  line.  Floyd  v.  Blanding,  (1879)  54 
Cal.  41. 
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11.  Contracts  of  Municipal  Corporations — a.  In  General.  —  A  valid  contract 
of  a  municipal  corporation  is  just  as  sacred  from  legislative  interference  or 
destruction  as  one  made  between  individual  citizens. 


Shinn  v,  Cunningham,  (1903)  120  Iowa 
383.    See  also  the  following  cases: 

Colorado.  —  People  v.  Hall,  (1886)  8  Ck)lo. 
485. 

Pennsylvania,  —  Erie  v.  Griswold,  (1897) 
5  Pa.  Super.  Ct.  141,  affirmed  (1898)  184  Pa. 
St.  435. 

Vermont,  —  Atkins  t?.  Randolph,  (1858)  31 
Vt.  226. 

The  hoard  of  supervisors  of  a  county  en- 
tered into  a  contract  with  a  party,  hy  the 
terms  of  which  the  latter  undertook  to  in- 
vestigate and  discover  taxable  property 
which,  through  fraud  or  otherwise,  had  been 
emitted  from  taxation  and  report  the  same  to 
the  property  officers  of  the  county.  It  was 
provided  that  the  party  should  pay  all  costs 
and  attorney's  fees,  and  as  compensation  for 
his  services  was  to  be  paid  one-half  of  all  the 
moneys  collected  from  such  taxes.  Subse- 
quently, a  statute  was  enacted  which  limited 
the  payment  for  the  discovery  of  property 
omitted  from  taxation  to  fifteen  per  cent,  of 
the  tax  thus  obtained.  The  court  held  that 
this  statute,  having  become  a  law  after  the 
contract  was  made  and  the  services  in  part 
performed,  could  not  affect  the  rights  of  the 
party.  Shinn  v,  Cunningham,  (1903)  120 
Iowa  383. 

A  constitutional  limitation  upon  the  in- 
debtedness of  a  city  does  not  apply  to  an 
existing  contract  at  the  time  of  its  adoption 
which  provided  for  payment  in  bonds.  Shee- 
han  V.  Treasurer,  (Supm.  Ct.  Spec.  T.  1895) 
11  Misc.  (N.  Y.)  487. 

The  Arkansas  constitutional  convention  of 
1874  cut  off  fhe  power  of  municipalities  to 
levy  taxes  beyond  the  limits  assigned;  how- 
ever, where  municipalities  had  issued  bonds 
under  a  law  authorizing  a  levy  of  taxes  to 
pay  them,  the  Constitution  of  the  United 
States  protected  such  bonds;  and  the  limit 
for  old  indebtedness  of  five  mills,  which  ex- 
isted at  the  ratification  of  the  Constitution, 
could  be  exceeded.  Brodie  i?.  McCabe,  (1878) 
33  Ark.  690. 

Disturbing  rank  of  creditors.  —  As  among 
the  creditors  of  a  municipal  corporation,  the 
legislature  has  no  power  to  make  any  trans- 
fers or  assignments  which  should  not  be 
ratable  among  all  the  creditors  similarly 
situated  as  to  the  absence  of  liens.  Sun 
Mut.  Ins.  Co.  V,  Board  of  Liquidation,  (1885) 
24  Fed.  Rep.  4. 

A  law  providing  for  the  diversion  of  a  fund 
out  of  which  a  warrant  was  to  be  paid  in  the 
order  of  its  issuance  would  be  invalid  so  far 
as  any  warrants  that  were  issued  prior  to 
the  subsequent  Act  were  concerned.  Eide- 
miller  v.  Tacoma,  (1896)  14  Wash.  376. 

So  much  of  a  statute  as  requires  the  trus- 
tees of  an  incorporated  borough  to  offer  pub- 
licly all  the  money  in  the  treasury,  and 
award  the  same  to  the  creditors  who  will 


release  the  greater  sum  of  indebtedness  theie- 
for,  and  as  stops  interest  on  said  indebted- 
ness subsequently  to  a  certain  date,  prior  to 
the  passage  of  the  Act,  impairs  the  obliga- 
tion of  the  contracts  of  creditors  of  the 
borough.  Williams's  Appeal,  (1872)  72  Pa. 
St.  220. 

In  a  proceeding  to  condemn  property  for  a 
public  street,  there  is  nothing  in  the  nature 
of  a  contract.  The  proceeding  to  ascertain 
the  benefit  or  losses  which  will  accrue  to  the 
owner  of  property  when  taken  for  public  use, 
and  thus  the  compensation  to  be  paid  to  him, 
is  in  the  nature  of  an  inquest  on  the  part  of 
the  state  and  is  necessarily  under  her  con- 
trol. Garrison  r.  New  York,  (1874)  21  WaU. 
(U.  S.)  203. 

Conditions  attached  to  street  improve- 
ments.—  A  statute  authorizing  the  improve- 
ment of  a  street  provided,  in  consideration  of 
the  payment  for  the  improvements  by  the 
abutting  owners,  that  no  obstructions  should 
be  laid,  constructed,  or  maintained  upon  it. 
It  was  held  that  a  statute  subsequently 
passed  in  relation  to  a  site  for  municipal 
buildings  did  not  impair  the  obligation  of  the 
property  owners'  contracts,  as  reference  to 
obstructions  could  have  no  application  to 
such  buildings.  Baird  v.  Rice,  (1871)  63  Pa. 
St.  489. 

Abatement  of  taxes  for  street  improve- 
ments.—  A  municipal  ordinance,  providihg 
that  in  the  levy  and  assessment  of  taxes 
upon  any  lot  or  lots  fronting  on  a  street  or 
streets  which  shall  be  hereafter  paved  from 
curb  to  curb,  at  the  expense  of  the  owners 
of  property  fronting  thereon,  under  and  by 
virtue  of  any  ordinance  or  ordinances  of  the 
city,  an  annual  abatement  on  all  lots  front- 
ing on  the  improved  part  of  such  street  or 
streets  shall  be  made  in  city  taxes  of  five 
per  centum  of  the  cost  of  the  pavement  per 
foot  lineal,  for  the  term  of  ten  years,  and 
thereafter  said  abatement  shall  cease  and 
determine;  provided  that  in  no  case  the 
amount  of  said  abatement  in  any  one  year 
exceed  three- fourths  of  the  city  tax  levied 
on  any  one  lot  fronting  on  any  street  paved, 
or  to  be  paved,  is  a  contract  with  an  abutting 
property  owner  who  has  performed  all  that 
the  ordinance  required  of  him,  and  a  repeal- 
ing ordinance  cannot  affect  the  vested  rights 
under  the  original  ordinance.  Erie  t\  Gris- 
wold, (1897)  5  Pa.  Super.  Ct.  133,  affirmed 
(1898)   184  Pa.  St.  435. 

Postponing  collection  of  municipal  war- 
rants.—  The  obligation  of  the  contract  of  a 
municipal  warrant  is  impaired  by  an  ordi- 
nance providing  that  all  warrants  are  to  be 
paid  in  the  order  in  which  they  are  presented 
and  registered  in  the  city  treasurer's  office, 
as  the  time  of  payment  cannot  be  postponed. 
O'Donnell  17.  Philadelphia,  (1868)  2  Brews. 
(Pa.)  482. 
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Kight  to  continue  offennve  baainess.  —  A 
statute  of  New  York  which  provided  that 
"it  shall  not  be  lawful  for  any  person  or 
persons  incorporated  or  unincorporated,  or 
any  corporation  or  corporations,  to  carry  on, 
establish,  prosecute  or  continue  within  the 
borough  of  Brooklyn  the  occupation  or  trade 
or  business  of  rendering  or  treating  with 
•team  or  boiling  garbage,  swill,  or  offal;  and 
any  such  establishment  or  establishments  or 
place  of  such  business  existing  within  the 
said  boroughs,  respectively,  shall  be  forth- 
with removed  out  of  said  boroughs,  and 
such  trade,  occupation,  or  business  shall  be 
forthwith  abated  and  discontinued,''  was  held 
to  be  imconstitutional  as  impairing  the  obli- 
gation of  contracts  of  a  corporation  with  the 
former  cities  of  New  York  and  Brooklyn, 
which  obligation  was  transferred  by  the 
Greater  New  York  charter  (Laws  of  1897, 
c.  378,  sec.  4)  to  the  present  city  of  New 
York.  New  York  Sanitary  Utilization  Co.  i?. 
Health  Dept.,  (1901)  61  N.  Y.  App.  Div.  106, 
affirming  (Supm.  Ct.  Spec.  T.  1900)  32  Misc. 
(N.  Y.)  677. 

Lease  of  city  tunnel.  —  The  Boston  Transit 
Commission  proposed  to  obey  Stat.  1897,  c 
600,  sec  17,  by  constructing  a  tunnel  from 
a  point  on  or  near  Hanover  street  in  Boston 
proper  to  a  point  at  or  near  Maverick  Square 
m  East  Boston,  and  by  executing  a  lease  of 
the  tunnel,  when  completed,  to  the  Boston 
Elevated  Railway  Company,  for  twenty-five 
years  from  the  date  of  that  Act,  at  the 
rental  specified  in  the  same  section.  The 
plaintiffs  sought  an  injunction  on  the  ground 
that  these  sections  were  unconstitutional,  as 
impairing  the  obligation  of  a  contract  al- 
ready made  by   the  subway   commissioners 


with  the  West  End  Street  Railway,  but  the 
court  held  that  the  provisions  were  not  un- 
constitutional. Browne  v.  Turner,  (1900)  170 
Mass.  9. 

Mode  of  enforcing  claim  against  corpora- 
tion.—  A  state  statute  which  changes  the 
remedies  for  enforcing  contract  rights  against 
mimicipal  corporations  by  requiring  that  a 
claim  or  demand  should  be  presented  to  the 
common  council  and  be  disallowed,  in  whole 
or  in  part,  before  the  city  can  be  subjected 
to  suit  upon  it,  and  making  the  disallowance 
of  such  claim  or  demand  final  and  conclusive, 
unless  an  appeal  be  taken  to  the  Circuit 
Court  of  the  county  within  the  prescribed 
time,  does  not  impair  the  obligation  of  con- 
tracts entered  into  before  its  enactment. 
Oshkosh  Waterworks  Co.  v.  Oshkosh,  (1903) 
187  U.  S.  443,  affirming  (1901)  109  Wis.  208. 
See  also  Perkins  v.  Watertown,  (1873)  6  Biss. 
(U.  S.)  320,  19  Fed.  Cas.  No.  10,991,  as  to 
service  of  process. 

No  special  statute  for  payment  —  Persons 
who  deal  with  political  and  mimicipal  cor- 
porations possessed  of  limited  power  to  con- 
tract debts  must  rely  for  their  payment  upon 
the  annual  revenues  provided  for  them  by 
law,  in  the  absence  of  any  special  statute 
authorizing  the  creation  of  a  contract  there- 
for. Any  posterior  law  which  has  for  its 
object  to  confer  on  such  creditors  as  origi- 
nally possessed  no  contract  rights  the  pre- 
rogatives of  those  who  had,  and  thereby  in- 
fringe the  latter,  is  amenable  to  the  objection 
of  impairing  the  obligation  of  their  protected 
contracts,  and  cannot  be  enforced  by  man- 
damus. State  t7.  Board  of  Liquidation, 
(1888)  40  La.  Ann.  398. 


6.  Contracts  Made  on  Faith  of  Taxation.  —  When  a  contract  is  made 
upon  the  faith  that  taxes  will  be  levied,  legislation  repealing  or  modifying  the 
taxing  power  of  the  corporation,  so  as  to  deprive  the  holder  of  the  contract  of 
all  adequate  and  efficacious  remedy,  is  within  the  constitutional  inhibition. 


Nelson  v.  Police  Jury,  (1883)  111  U.  S. 
721.    See  also  the  following  cases: 

United  States,  —  Ft.  Madison  i;.  Ft.  Madi- 
son Water  Co.,  (C.  C.  A.  1904)  134  Fed.  Rep. 
214. 

Louisiana,  —  Saloy  v.  New  Orleans,  (1881) 
33  La.  Ann.  79. 

"Sew  York.  —  Board  of  Education  i;.  Board 
of  Education,  (1902)  76  N.  Y.  App.  Div.  355, 
(1904)  179  N.  Y.  556;  People  17.  Buffalo, 
(1893)  140  N.  Y.  300,  affirmed  (Buffalo  Super. 
Gt  Gen.  T.  1892)  2  Misc.  (N.  Y.)  7. 

**  Where  a  state  has  authorized  a  municipal 
corporation  to  contract  and  to  exercise  the 
power -of  local  taxation  to  the  extent  neces- 
sary to  meet  its  engagements,  the  power  thus 
given  cannot  be  withdrawn  until  the  contract 
is  satisfied.  The  state  and  the  corporation, 
in  such  cases,  are  equally  bound.  The  power 
given  becomes  a  trust  which  the  donor  can- 
not annul,  and  which  the  donee  is  bound  to 
execute;  and  neither  the  state  nor  the  cor- 
poration can  any  more  impair  the  obligation 
of   the   contract  in   this   way   than   in   any 


other."      Von  Hoffman  i;.  Quincy,    (1866)   4 
Wall.  (U.  S.)  554. 

So  long  as  a  municipal  corporation  con- 
tinnes  in  existence,  the  control  of  the  legis- 
lature over  the  power  of  taxation  delegated 
to  it  is  restrained  to  cases  where  such  con- 
trol does  not  impair  the  obligation  of  con- 
tracts made  upon  a  pledge,  expressly  or  im- 
pliedly given,  that  the  power  should  be  exer- 
cised for  their  fulfilment.  Legislation  im- 
pairing their  obligation  by  abrogating  or 
lessening  the  means  of  their  enforcement  is 
prohibited  and  must  be  disregarded.  Wolff 
V,  New  Orleans,  (1880)   103  U.  S.  366. 

Limiting  municipal  tax  rate.  —  When  a 
municipal  debt  has  been  created,  and  at  the 
time  the  contract  was  entered  into  between 
the  parties  the  city  could  lawfully  collect  a 
revenue  with  which  to  discharge  all  of  the 
municipal  obligation^  the  adoption  of  a  con- 
stitutional provision,  so  limiting  the  munici- 
pal tax  rate  that  no  more  revenue  than 
enough  for  current  expenses  could  be  raised, 
impaired  the  obligation  of  the  contract,  and 
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a  court  may  command  the  higher  tax  to  be 
collected  for  the  benefit  of  the  creditor. 
Leonard  v.  Shreveport,  (1886)  28  Fed.  Rep. 
257. 

Reducing  taxable  value  of  municipal  prop- 
erty.—  A  state  statute  which,  as  to  taxa- 
tion by  municipal  corporations,  provides  that 
'*  all  property  subject  to  taxation  shall  be 
valued  at  its  actual  value,  which  shall  be 
entered  opposite  each  item,  and  shall  be  as- 
yessed  at  twenty-five  per  cent,  of  such  actual 
-value,"  impairs  the  obligation  of  a  contract 
entered  into  with  a  city,  when  at  the  time  the 
contract  was  made  and  the  rights  of  the 
par  tie's  became  vested,  the  laws  concerning 
the  assessment  of  property  for  purpose  of 
taxation  contained  this  provision :  "  Real 
property  shall  be  listed  and  •  ♦  ♦  as- 
sessed at  its  true  cash  value,  having  regard 
to  its  quality,  location,  and  natural  advan- 
tages, the  general  improvement  of  the  vicin- 
ity, and  all  other  elements  of  its  value."  Ft. 
Madison  v.  Ft.  Madison  Water  Co.,  (C.  C.  A. 
1904)   134  Fed.  Rep.  214. 

Right  of  court  to  order  special  tax. — 
When  a  contract  is  made  with  a  municipal 
corporation  at  a  time  w^hen,  under  the  law, 
the  judge,  when  rendering  judgment  thereon 
against  ihe  parish,  could  order  the  tax-assess- 
ing officers  to  assess  a  special  tax  in  amounts 
Bufificient  to  pay  the  judgment  creditor,  such 
a  remedy  enters  into  and  is  a  vital  element 
in  the  contract,  and  statutes  repealing  such 
remedy  impair  the  obligation  of  the  creditor's 
contract.  Sawyer  r.  Concordia,  (1882)  12 
Fed.  Rep.  755. 

Where  a  judgment  has  been  recovered 
against  a  police  jury  ordering  it  to  levy  a  tax 
to  pay  the  amount  called  for  in  accordance 
with  law,  and  a  subsequent  law  repeals  the 
law  authorizing  the  tax  and  substitutes  an- 
other law  with  no  provision  for  paying  the 
judgment,  the  subsequent  law  is  unconstitu- 
tional. The  judgments  vested  the  right  to 
be  paid  the  amount  awarded.  At  the  time 
these  judgments  were  rendered  the  only 
means  of  enforcing  the  payment  was  that 
prescribed  by  assessment  to  be  made  for  that 
purpose.  When  the  legislature  subsequently 
repealed  all  general  laws  authorizing  the  levy 
of  a  special  or  judgment  tax,  and  fixed  the 
maximum  of  parochial  taxaton  at  one  per 
cent.,  a  rate  which  was  not  more  that  suffi- 
cient to  pay  the  current  expenses  of  the  par- 
ish, it  either  intended  that  this  law  should 
apply  only  to  judgments  rendered  in  future, 
or  it  attempted  to  deprive  these  judgment 
creditors  of  all  remedy,  and  to  divest  rights 
vested  in  them  by  the  judgments.  It  was  no 
more  within  the  power  of  the  legislature  to 
deprive  these  creditors  of  the  benefit  of  that 
part  of  their  respective  judgments  which 
ordered  the  levy  of  the  tax  to  pay  the  instal- 
ments as  they  should  become  exigible,  than 
it  would  have  been  to  reduce  the  amount,  or 
the  rate  of  interest  fixed  by  the  judgments. 
Shields  r.  Pipes,  (1879)  31  La.  Ann.  765. 

Privilege  of  paying  taxes  in  outstanding 
bonds.  —  A  statute  giving  to  municipal  cred- 
itors a  right  to  be  paid  out  of  the  funds  col- 


lected from  back  taxes  does  not  give  to  them 
a  vested  right  which  is  impaired  by  a  subse- 
quent statute  giving  to  the  taxed  debtors  the 
privilege  of  paying  the  taxes  in  outstanding 
municipal  bonds  and  coupons.  Amy  f?.  Shelby 
County  Taxing  Dist,  (1886)  114  U.  S.  391. 

Exempting  city  property  sold  from  liability 
for  city  debts.  —  A  state  statute  which,  in 
the  Act  authorizing  the  state  to  convert  its 
ownership  of  a  large  and  valuable  property, 
such  as  waterworks,  held  for  the  use  of  the 
public,  into  the  shares  of  a  joint-stock  cor- 
poration, declares  that  these  shares  shall  be 
exempt  from  judicial  sale  for  the  debts  of  the 
city,  does  not  impair  the  obligation  of  exist- 
ing contracts  within  the  meaning  of  the  Con- 
stitution. As  the  city  was  using  no  means 
in  acquiring  this  stock  which  could  have  been 
appropriated  under  any  circumstances  to  the 
payment  of  the  debts  of  the  appellees,  the 
legislature  impaired  no  obligation  of  the  city 
in  declaring  the  stock  thus  acquired  exempt 
from  liability  for  debts.  New  Orleans  v. 
Morris,  (1881)  105  U.  S.  604. 

Taxation  of  people  residing  in  added  wards. 
—  After  a  municipal  corporation  entered  into 
contracts  with  a  contractor  for  the  pavement 
of  certain  streets,  territory  forming  two  ad- 
ditional wards  was  added  to  the  city.  Some 
of  the  work  was  done  and  some  of  the  mate- 
rials were  furnished  before  the  new  wards 
were  added,  but  much  the  greater  portion  was 
done  thereafter;  none  of  the  pavements  were 
laid  in  the  new  wards.  An  Act  passed  about 
two  years  thereafter  enacting  that  the  people 
residing  within  the  limits  of  the  addition  to 
the  city  should  not  be  taxed  to  pay  any  part 
of  the  debt  of  the  city  contracted  prior  to  the 
passage  of  the  Act,  did  not  impair  the  obli^- 
tion  of  any  contract  the  paving  contractor 
had  with  the  city.  U.  S.  17.  Memphis,  (1877) 
97  U.  S.  290. 

Retaining  tax  from  interest  due  on  city 
stock.  —  A  municipal  ordinance  passed  under 
authority  of  a  state  statute  which  directed 
the  city  appraiser  to  assess  a  tax  upon  all 
real  and  personal  property  in  the  city  for  the 
purpose  of  meeting  the  expenses  of  the  city 
government,  and  which  declared  that  the 
taxes  assessed  on  city  stock,  outstanding 
obligations  of  the  city,  should  be  retained  by 
the  city  treasurer  out  of  the  interest  thereon 
when  the  same  was  due  and  payable,  was  held 
to  impair  the  obligation  of  the  contract  by 
which  the  city  promised  to  pay  to  the  owners 
of  city  stock  the  sums  of  money  therein  men- 
tioned, together  with  six  per  cent,  interest, 
pavable  quarterly.  Murray  t?.  Charleston, 
(1877)  96  U.  S.  439. 

Incurring  other  debts.  —  The  proposition, 
that  because  a  legislature,  in  framing  the 
charter  of  a  municipal  corporation,  has  au- 
thorized the  creation  of  a  certain  debt,  and 
has  provided  means  for  securing  the  payment 
of  principal  and  interest  thereof,  it  can,  in 
the  same  Act,  destroy  the  power  of  future 
legislatures  to  extend  the  powers  of  the  cor- 
poration so  as  to  enable  it  to  contract  other 
debts  and  to  provide  for  their  payment,  is 
utterly  untenable.      The  effect  would  be  to 
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enable  a  legislature  to  pass  irrepealable  laws, 
to  impose  restraints  upon  future  legislative 
power  not  found  in  the  Constitution,  and  to' 
barter  away  the  legislative  right  and  power 
to  regulate  the  civil  institutions  of  the  state, 
and  to  contract  and  direct  their  administra- 
tion in  accordance  with  the  exigencies  of  the 
times.  Moore  v.  New  Orleans,  (1880)  32  La. 
Ann.  726. 

Exempting  property  of  soldieiB  from  pay- 
ment of  bounty  tax.  —  A  statute  providing 
"  that  all  persons  who  have  been  mustered 
into  the  military  service  of  the  United  States, 
and  have  served  therein  for  a  period  of  not 
less  than  nine  months,  in  the  war  of  the  re- 
bellion, and  their  property  shall  be  exempt 
from  the  payment  of  all  bounty  and  per 
capita  tax-  levied,  or  to  be  levied  for  paying 
bounties  to  Volunteers,  in  the  several  coun- 


ties of  this  commonwealth,"  was  held  not  to 
be  invalid  as  impairing  the  obligation  of  a 
debt  contracted  by  a  municipal  corporation 
to  bounty  volunteers.  Bailey  i?.  Sutch, 
(1867)  0  Phila.  (Pa.)  408,  24  Leg.  Int.  (Pa.) 
181. 

Restricted  to  particular  revenues.  —  Where 
a  contract  was  made  with  the  city  of  New 
Orleans,  after  the  adoption  of  the  constitu- 
tional amendment  of  1874,  it  was  restricted 
for  satisfaction  to  the  revenues  of  the  year, 
and  the  city  was  under  no  obligation  to  exer- 
cise in  the  future  the  existing  power  of  taxa- 
tion in  order  to  make  payment.  Article  209 
of  the  Louisiana  constitution  of  1879,  limit- 
ing the  right  of  municipal  taxation,  did  not 
violate  the  obligation  of  such  a  contract. 
State  f?.  New  Orleans,  (1885)  37  La.  Ann. 
436. 


c.  Municipal  Bonds  —  (1)  In  OeneraL  —  When  municipal  corporations 
issue  bonds,  being  duly  authorized  to  do  so,  they  are  to  that  extent  to  be  deemed 
private  corporations,  and  their  obligations  are  secured  by  all  the  guarantees 
which  protect  the  engagements  of  private  individuals. 


Mobile  V.  Watson,   (1886)   116  U.  S.  304. 

Taxation  of  bonds  belonging  to  nonresi- 
dents.—  In  the  absence  of  any  provisions  of 
the  statute  which  enter  into  and  form  part 
of  the  contract  giving  the  right  to  impose  a 
tax,  bonds  or  other  obligations  of  the  city 
which  belong  to  nonresidents  cannot  be  taxed 
without  impairing  the  force  of  the  obligation 
itself;  for,  as  a  rule  of  law,  where  there  is 
no  pre-existing  legislation  they  have  no  situs 
except  that  which  is  imparted  by  the  resi- 
dence of  the  owner,  and  to  attempt  to  tax 
outside  of  that  residence  is  to  add  to  the 
qualities  of  personal  property  that  of  having 
an  artificial  and  forced  location,  contrary  to 
the  settled  rules  which  govern  that  class  of 
property.  De  Vignier  v.  New  Orleans,  ( 1883) 
16  Fed.  Rep.  11. 

Taxation  of  stock  invested  in  bonds.  —  A 
failure  to  deduct  from  an  assessment  on  the 
shares  of  stockholders  of  an  insurance  com- 
pany, the  value  of  certain  state  and  city 
bonds,  which  are  owned  by  the  corporation, 
and  are  exempt  from  state  taxation,  does  not 
render  such  assessment  void,  because  they  are 
not  "  exempt  property  "  in  the  sense  of  the 
statute  and  the  constitution.  The  statute 
being  thus  construed,  does  not  give  it  the 
effect  of  violating  the  contract  clause  of  the 
United  States  Constitution.  Parker  v.  Sun 
Ins.  Co.,  (1890)  42  La.  Ann.  1172. 

Requiring  holder  to  furnish  names  of  prior 
holders.  —  A  statute  required  all  persons 
holding  bonds  against  a  county  to  present 
them  to  the  clerk  of  the  board  of  supervisors 
of  the  county  for  registration  within  six 
months  from  the  date  of  an  order  made  in 
that  behalf  by  the  board,  also  that  the 
holders  of  such  bonds  shall  make  affidavit  of 
their  title  to  the  same,  in  which  affidavit 
shall  be  set  forth,  among  other  things,  "the 
names  of  the  different  persons  through  whom 
the  holder  derives  title,''  and  that  unless  such 


affidavit  is  made  and  filed  the  bonds  shall 
not  be  registered  and  payment  of  the  same 
and  interest  thereon  shall  be  stopped.  A 
bond  payable  to  bearer  is  an  express  contract 
by  the  obligor  to  pay  the  amount  specified  to 
whoever  may  become  the  bona  fide  holder 
thereof,  and  to  require  the  holder  of  a  bond 
payable  to  bearer  and  passing  by  delivery, 
more  than  ten  years  after  its  issuance,  to 
exhibit  and  make  oath  to  the  names  of  the 
different  persons  through  whom  his  title  is 
traced,  and  to  forfeit  payment  of  the  bond  in 
case  he  is  unable  or  for  any  cause  fails  to 
do  so,  imposes  conditions  and  burdens  on  the 
contract  obnoxious  to  the  mandate  of  the 
Constitution.  Priestly  v.  Watkins,  (1886) 
62  Miss.  798. 

Effect  of  vote  of  electors.  —  The  issue  by 
the  board  of  county  commissioners,  without  a 
vote  of  the  electors,  of  bonds  in  exchange  for 
those  payable  at  a  different  time  and  on 
different  terms,  which  were  authorized  by  a 
vote  of  those  electors,  is  not  an  impairment 
of  the  obligations  of  the  contracts  of  the  tax- 
payers. A  county  bond  issued  by  the  board 
of  county  commissioners  of  a  county,  by  the 
only  body  that  under  the  constitution  and 
laws  of  the  state  of  Kansas,  can  make  a  con- 
tract for,  or  exercise  the  powers  of,  the 
county  as  a  body  politic  or  corporate,  al- 
though it  may  be  issued  on  the  petition  of 
the  taxpayers  or  on  a  vote  of  the  electors  of 
the  county,  is  the  contract  of  the  county 
only,  and  is  not  the  contract  of  the  peti- 
tioners, of  the  voters,  or  of  the  taxpayers. 
A  change  in  the  terms  of  such  a  contract,  an 
abrogation  thereof,  the  making  of  a  new  con- 
tract, may  modify,  impair,  or  create  an  obli- 
gation of  the  county ;  but  it  cannot  be  said  to 
impair  an  obligation  of  any  contract  of  the 
petitioners,  electors,  or  taxpayers,  because 
they  are  not  bound  by  the  obligations  of  such 
contracts.  The  county  alone  stands  charged 
with  the  obligations  of  its  contracts,  whether 
they  are  made  with  or  without  a  petition  of 
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its  taxpayers  or  a  vote  of  its  electors;  and 
hence  its  board  of  county  commissioners,  with 
the  consent  of  the  other  parties  to  the  con- 
tracts, and  with  the  proper  legislative  au- 
thority, may  lawfully  abrogate,  modify,  or 
exchange  them.  Haskell  County  v.  National 
L.  Ins.  Co.,  (C.  C.  A.  1898)  90  Fed.  Rep.  232. 
See  also  Pratt  County  v.  Savings  Soc.,  (C.  C. 
A.  1898)  90  Fed.  Rep.  233. 


Franchise  tax  against  municipal  water- 
works.—  The  imposition  of  a  franchise  tax 
against  a  municipal  water  company  does  not 
impair  the  obligation  of  contracts  because,  at 
the  time  of  the  issuance  of  the  waterworks 
bonds,  there  was  no  franchise  tax  authorized 
to  be  collected  from  the  city  on  account  of 
the  waterworks  system.  Newport  v.  Cool, 
(1899)  106  Ky.  434. 


(2)  Remedies  of  Bondholders,  —  A  statute  under  which  municipal  bonds 
are  issued  pledging  the  levy  and  collection  of  an  annual  tax  for  the  payment 
of  the  interest  and  their  gradual  retirement,  forms  a  contract  with  the  bond- 
holders which  is  impaired  by  legislation  nullifying  the  pledges  contained  in 
the  statute  and  forbidding  the  courts  of  the  state  to  issue  a  mandamus  for  the 
levy  of  a  tax  according  to  the  original  plan. 


Louisiana  v.  Pilsbury,  (1881)  105  U.  S. 
278.     See  also  the  following  cases: 

United  States.  —  Galena  v.  Amy,  (1866)  6 
WaU.  (U.  S.)  705;  Amy  v.  Galena,  (1881)  7 
Fed.  Rep.  163;  U.  S.  v.  Howard  County, 
(1880)  2  Fed.  Rep.  1;  U.  S.  v.  Jafferson 
County,  (1878)  5  Dill.  (U.  S.)  310,  26  Fed. 
Gas.  No.  15,472;  Milner  v.  Pensacola,  (1875) 
2  Woods  (U.  S.)  632,  17  Fed.  Cas.  No.  9,619; 
Maenhaut  r.  New  Orleans,  (1875)  2  Woods 
(U.  S.)  108,  16  Fed.  CaS.  No.  8,939;  Maen- 
haut t;.  New  Orleans,  (1876)  3  Woods  (U. 
S.)  1,  16  Fed.  Cas.  No.  8,940. 

Arka/naas.  —  Brodie  v.  McCabe,  (1878)  33 
Ark.  690. 

California.  —  English  v.  Sacramento,  (1861) 
19  Cal.  172;  People  v.  Wood,  (1857)  7  Gal. 
f79. 

Illinois,  —  Peoria,  etc.,  R.  Co.  v.  People, 
(1886)   116  111.  401. 

North  Carolina.  —  McCless  v.  Meekins, 
(1895)  117  N.  Car.  34. 

Where  after  a  city  had  issued  bonds  for  the 
purchase  of  waterworks  it  turned  the  water- 
works over  to  an  incorporating  board  which 
was  required  to  pay  a  net  balance  of  the  in- 
come over  to  the  treasurer  of  the  city  from 
which  the  bonds  should  be  paid,  it  was  held 
that  the  rights  of  the  bondholders  w«?rc  not 
impaired  by  a  statute  which  provided  for  the 
issuance  of  bonds  for  an  extension  of  the 
works,  which  were  to  be  secured  by  a  first 
mortgage  upon  the  works,  and  that  the  net 
income  should  be  first  applied  to  these  bonds. 
Brockenbrough  v.  Water  Com'rs,  (1903)  134 
N.  Car.  1. 

Holders  of  railroad  aid  bonds  were  placed 
on  an  equality  with  the  state  and  county  for 
the  purposes  of  taxation,  and  in  enforcing 
their  dues  they  possessed  the  same  remedies 
against  the  state  and  county  ofiicers.  Under 
later  legislation  tax  collectors  were  author- 
ized to  give  separate  bonds  for  the  collection 
of  general  taxes  and  for  the  collection  of  any 
special  tax,  and  when  a  bond  was  given  for 
the  collection  of  general  taxes  only,  the  gov- 
ernor was  authorized  to  appoint  a  collector 
for  the  special  taxes,  who  must  be  a  citizen 
of  the  county  and  give  a  bond  with  nuch  citi- 
£ens  as  his  sureties.  Where  a  judgment  had 
been  obtained  against  a  county  which  sub- 


scribed to  a  railroad  under  the  law  of  1868, 
it  was  held  that  the  later  legislation  mate- 
rially impaired  the  remedy  afforded  the  bond- 
holders under  the  former  Act,  and  that  the 
new  remedy  was  not  a  substantial  or  ade- 
quate one  according  to  the  course  of  justice 
as  it  existed  at  the  time  the  contracts  were 
made.  Edwards  v.  Williamson,  (1881)  70 
Ala.  145. 

Remedy  in  force  at  time  of  issue.  —  When 
municipal  bonds  have  been  issued,  the  remedy 
of  the  bondholders  is  that  existing  at  the 
time  the  bonds  were  issued,  and  this  right 
can  no  more  be  taken  away  by  subsequent 
decisions  than  by  a  subsequent  repeal  of  the 
remedy.  Butz  v.  Muscatine,  (1869)  8  Wall. 
(U.  S.)  584.  See  State  v.  St.  Louis,  etc.,  R. 
Co.,  (1895)  130  Mo.  243. 

According  to  law  as  construed  when  bonds 
issued.  —  The  rights  of  holders  of  municipal 
bonds  are  to  be  determined  according  to  the 
law  as  it  was  judicially  construed  to  be 
when  the  bonds  were  put  on  the  market  as 
commercial  paper.  New  state  decisions,  as 
to  meaning  of  state  statutes,  cannot  be  given 
a  retroactive  effect  without  impairing  the 
obligation  of  contracts  previously  entered 
into.  Douglass  r.  Pike  County,  (1879)  101 
U.  S.  687. 

Must  be  unimpaired  or  substantial  equiva- 
lent provided.  —  The  remedies  for  the  enforce- 
ment of  municipal  obligations  which  existed 
when  the  contract  was  made,  must  be  left  un- 
impaired by  the  legislature,  or,  if  they  are 
changed,  a  substantial  equivalent  must  be 
provided.  Where  the  resource  for  the  pay- 
ment of  the  bonds  of  a  municipal  corporation 
is  the  power  of  taxation  existing  when  the 
bonds  were  issued,  any  law  which  withdraws 
or  limits  the  taxing  power  and  leaves  no  ade- 
quate means  for  the  payment  of  the  bonds  is 
forbidden  by  the  Constitution  of  the  United 
States,  and  is  null  and  void.  Mobile  v,  Wat- 
son, (1886)  116  U.  S.  305. 

Where,  at  the  time  of  issuing  municipal 
bonds,  there  existed  an  Act  authorizing  an 
annual  tax  for  their  payment,  it  was  beyond 
the  power  of  the  leprislature  to  repeal  unless 
some  other  adequate  remedy  was  substituted 
in  its  place.     Hicks  r.  Cleveland,   (G.  G.  A. 
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1901)   lOG  Fed.  Rep.  462.     See  also  Padgett 
V.  Post,  (C.  C.  A.  1901)  106  Fed.  Rep.  600. 

Sabaequent  enlargement  of  taxing  power. 
—  Municipal  bonds  were  issued  under  a  stat- 
ute provioing  for  the  levy  of  taxes  to  pay  the 
same  upon  real  estate  only.  By  a  later 
statute  it  was  provided  that  taxes  to  pay 
such  bonds  should  be  levied  "on  all  real 
estate  and  personal  property,  including  all 
statements  of  merchants  doing  business" 
within  the  township.  The  repeal  of  this  later 
statute  enlarging  the  taxing  power  to  pay 
bonds,  did  not  impair  the  obligation  of  the 
bondholders'  contract.  U.  S.  t?.  Howard 
County,  (1880)  2  Fed.  Rep.  4. 

Limiting  rate  of  taxation.  —  When  county 
funds  have  been  used  in  aid  of  the  construc- 
tion of  a  railroad  under  a  statute  authorizing 
the  County  Court  to  "  issue  the  bonds  of  such 
county  to  raise  funds  to  pay  the  stock  thus 
subscribed,  and  to  take  proper  steps  to  protect 
the  interest  and  credit  of  the  county,"  the 
rights  of  the  bondholders  cannot  be  impaired 
by  legislation  limiting  the  rate  of  taxes 
which  may  be  assessed  by  the  County  Court 
tc  the  amount  which  id  no  more  than  neces- 
sary for  general  county  purposes.  Scotland 
County  Ct.  r.  U.  S.,  (1891)  140  U.  S.  41. 
See  also  Von  Hoffman  v,  Quincy,  (1866)  4 
Wall.  (U.  S.)  536;  Columbia  County  t?. 
King,  (1869)  13  Fla.  451. 

Lery  of  tax  by  the  court  to  satisfy  judg- 
ment.—  A  statute  under  which  municipal 
bonds  to  facilitate  the  construction  of  a  rail- 
road were  issued  provided  that  the  County 
Court  should  levy  and  cause  to  be  collected, 
in  the  same  manner  as  county  taxes,  a  suffi- 
cient tax  on  all  real  estate  lying  within  the 
township,  and  a  subsequent  statute  passed 
before  the  bonds  were  merged  in  a  judgment, 
provided  that  the  County  Court  should  levy 
and  cause  to  be  collected' in  the  same  manner 
as  county  taxes,  a  special  tax  on  all  the  real 
estate  and  personal  property  within  the  town- 
ship. It  was  held  that  the  statute  passed 
after  the  judgment  on  the  bonds  had  been 
obtained,  declaring  that  a  bondholder  should 
not  be  entitled  to  a  tax  collected  in  the  same 
manner  as  county  taxes,  impaired  the  obliga- 
tion of  the  bondholder's  contract  when  it  added 
limitations  and  conditions  which,  compared 
with  the  original  remedy  provided  by  the 
law  for  the  satisfaction  of  his  contract,  could 
not  fail  seriously  to  embarrass,  hinder,  and 
delay  him  in  the  collection  of  his  debts. 
Seibert  v,  Lewis,  (1887)  122  U.  S.  290.  See 
also  In  re  Copenhaver,  (1893)  54  Fed.  Rep. 
660;  U.  S.  v.  Johnson  County,  (1879)  5  Dill. 
(U.  S.)  207,  26  Fed.  Cas.  No.  15,489;  and 
U.  S.  r.  Justices,  (1879)  5  Dill.  (U.  S.) 
184.  26  Fed.  Cas.  No.  15,503,  as  to  an  Act 
depriving  the  County  Court  of  the  power 
to  le\'y  the  taxes,  and  transferring  it  to  the 
Circuit  Court  or  judge,  who  is  to  act  under 
limitations,  seriously  affecting  if  not  alto- 
gether depriving  a  judgment  creditor  of  his 
rights. 

Pledge  of  lands.  —  Where  bonds  are  issued 
and  the  legislature  pledges  lands  for  the  pay- 


ment thereof,  the  legislature  agrees  with  the 
bondholders  that  they  shall  1^  for  the  se- 
curity of  the  bonds;  and  a  subsequent  Act 
which  takes  away  the  security  granted  to  the 
bondholders  is  unconstitutional,  as  impair- 
ing the  obligation  of  contracts.  Brooklyn 
Park  Com'rs  t?.  Armstrong,  (1871)  45  N.  Y. 
234. 

Appropriation  of  market  revenues.  —  When 
a  municipal  corporation  has  issued  bonds  for 
the  improvement  of  the  public  market,  under 
a  statute  giving  the  city  authority  to  borrow 
money  upon  the  credit  of  the  city  therefor, 
to  issue  bonds,  to  provide  a  fund  to  pay  the 
interest,  and  create  a  sinking  fund  to  redeem 
the  bonds,  and  to  lease  the  market  or  other 
revenues  of  the  city  for  any  term  of  years, 
the  ordinance  providing  for  the  issuance  of  the 
bonds,  and  appropriating  the  revenue  from 
the  market  to  be  devoted  to  the  payment  of 
the  interest  on  the  bonds  and  to  constitute  a 
sinking  fund  to  cancel  them,  constitutes  a^ 
contract  between  the  holders  of  the  bonds 
and  the  city.  Ordinances  making  any  other 
disposition  or  appropriation  of  the  market 
revenue  than  as  specified  in  the  ordinance 
under  ^which  the  bonds  were  issued  are  void 
and  have  no  legal  effect,  and  so  much  of  the 
amended  charter  of  the  city  as  authorizes 
the  city  council  to  divert  any  of  the  market- 
house  rents  or  revenues  from  the  special  fund, 
as  contracted  for  in  said  ordinance  under 
which  said  bonds  were  issued,  is  inoperative 
as  impairing  the  obligations  of  the  said  ordi- 
nance and  contract.  Fazende  i;.  Houston, 
(1888)   34  Fed.  Rep.  96. 

Subdividing  county  warrants.  —  A  Mto- 
Bouri  statute  permitting  county  warrants  to 
be  subdivided  did  not  so  change  the  law  with 
respect  to  the  administration  of  county 
finances,  as  to  impair  the  remedy  for  the  col- 
lection of  county  bondholders'  debts  which 
were  in  force  when  the  debts  were  contracted. 
U.  S.  V,  Macon  County  Ct.,  (1891)  45  Fed. 
Rep.  404. 

Authorizing  payment  of  other  expenses. — 
Even  if  a  state  cannot,  as  against  bond- 
holders, reduce  the  rate  of  general  taxation 
for  general  county  purposes  that  was  estab- 
lish^ by  law  when  the  bonds  were  issued, 
a  law  authorizing  certain  county  expenses 
for  roads  and  bridges  to  be  paid  out  of  the 
general  fund,  does  not  impair  the  obligation 
of  the  bondholders'  contracts.  U.  S.  v,  Knox 
County,  (1891)  51  Fed.  Rep.  883. 

Investment  of  funds  collected  to  pay  in- 
terest.—  Pending  litigation  to  determine  the 
validity  of  county  bonds,  a  statute  provided: 
"  That  the  several  countv  courts  of  this  state 
be  and  they  are  hereby  authorized  and  re- 
quired to  loan  out  any  money  in  the  hands  of 
the  treasurer  of  such  county  collected  to  pay 
interest  on  the  bonds  of  such  county  issued 
to  any  railroad  company,  and  which  has  not 
been  applied  in  the  payment  of  such  interest, 
in  any  case  where  such  bonds  are  or  may  be 
in  litigation,  or  the  validity  of  which  is,  at 
the  time,  being  contested  by  judicial  proceed- 
ings, at  the  highest  rate  of  interest  that  can 
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be  obtained,  not  exceeding  ten  nor  less  than 
six  per  cent."  The  legislature  had  the  right 
to  authorize  the  county  authorities  to  invest 
the  funds  pending  the  litigation,  provided 
they  made  no  contract  having  the  effect  of 
tying  them  up  and  keeping  them  out  of  reach 
of  the  bondholders  after  the  litigation  con- 
cluded. George  v.  Ralls  County,  (1881)  8 
Fed.  Rep.  649. 

An  Iowa  statute  discriminating  specially 
against  the  taxes  levied  to  pay  judgments 
upon  railroad  bonds,  is  in  contravention  of 
the  provision  of  the  National  Constitution 
prohibiting  the  states  from  passing  laws 
"  impairing    the    obligation    of    contracts." 


Lansing  i;.  County  Treasurer,  (1870)  1  DilL 
(U.  S.)  622,  28  Fed.  Cas.  No.  16,638. 

Injunction  to  restrain  diversion.  —  When  a 
statute  authorizes  a  municipal  corporation  to 
issue  bonds  and  provider  for  the  manner  in 
which  the  tax  to  pay  the  bonds  is  to  be 
levied,  the  tax  collected  is  a  trust  fund  in 
the  hands  of  the  state  authorities  to  be  ap- 
plied to  that  purpose  and  no  other;  and  if 
there  is  any  danger  that  the  fund  will  be 
diverted  to  other  purposes,  the  bondholders 
are  entitled  to  an  injunction  to  restrain 
such  powers.  Maenhaut  r.  New  Orleans, 
(1875)  2  Woods  (U.  S.)  108,  16  Fed.  Gas.  No. 
8,939. 


d.  Changes  of  Local  Government.  —  Where  the  legislature  of  a  state 
has  given  a  local  community,  living  within  its  designated  boundaries,  a  munici- 
pal organization,  and  by  a  subsequent  Act  or  series  of  Acts  repeals  its  charter 
and  dissolves  the  corporation,  and  incorporates  substantially  the  same  people 
as  a  municipal  body  under  a  new  name  for  the  same  general  purpose,  and 
the  great  mass  of  the  taxable  property  of  the  old  corporation  is  included  within 
the  limits  of  the  new,  and  the  property  of  the  old  corporation  used  for  public 
purposes  is  transferred  without  consideration  to  the  new  corporation  for  the 
same  public  uses,  the  latter,  notwithstanding  a  great  reduction  of  its  corporate 
limits,  is  the  successor  in  law  of  the  former,  and  liable  for  its  debts ;  and  if  any 
part  of  the  creditors  of  the  old  corporation  are  left  without  provision  for  the 
payment  of  their  claims,  they  can  enforce  satisfaction  out  of  the  new. 

by  it  prior  to  the  time  when  the  annexation 
is  carried  into  operation.  Mt.  Pleasant  v. 
Beckwith,  (1879)  100  U.  S.  520. 


Mobile  V.  Watson,  (1886)  116  U.  S.  300, 
affirming   (1882)   12  Fed.  Rep.  770. 

See  also  Power  to  change  \ioundaries,  un- 
der Charters  of  municipal  and  public  corpora- 
tions  as  contracts  —  Municipa>l  corporations^ 
infra,  p.  783. 

'  A  municipal  corporation,  though  irregu- 
larly formed,  is  competent  to  contract  for 
municipal  purposes,  and  upon  its  dissolution 
and  reincorporation  the  obligations  are  not 
destroyed,  but  it  will  be  presumed  that  the 
state  intended  that  they  should  be  devolved 
upon  the  new  corporation  which  succeeded  by 
operation  of  law  to  the  property  and  improve- 
ments of  its  predecessor.  Shapleigh  r.  San 
Angelo,   (1897)   167  U.  S.  656. 

It  is  not  competent  for  a  state  legislature 
to  destroy  a  municipal  corporation  or  to  put 
it  in  its  power  to  destroy  itself  so  as  to  can- 
cel and  wipe  out  its  debts  and  liabilities. 
Milner  r.  Pensacola,  (1875)  2  Woods  (U.  S.) 
632,  17  Fed.  Cas.  No.  9,619. 

Transfer  of  territory.  —  \^Tien  the  charter 
of  a  municipal  corporation  is  vacated  and 
rendered  null,  and  the  whole  of  its  terri- 
tory is  annexed  to  two  others,  without  any 
provision  being  made  that  the  new  towns 
should  bear  any  portion  of  the  indebtedness 
of  the  old  town,  the  effect  of  the  annulment 
and  annexation  will  be  that  the  two  enlarged 
corporations  will  be  entitled  to  all  the  public 
property  and  immunities  of  the  one  which 
ceases  to  exist,  and  that  they  will  become 
liable  for  all  of  the  legal   debts  contracted 


The  legislature  may  at  any  time  abolish 
a  municipal  corporation  provided  that  in  do- 
ing so  it  does  not  impair  the  obligation  of 
a  contract.  Where  a  subdivision  of  a  state 
has  contracted  a  debt,  such  debt  follows  the 
people  of  the  newly  acquired  territory.  In  caaes 
where  an  indebted  municipality  is  divided 
among  other  municipalities,  the  debt  follows 
the  territory,  and  the  duty  of  assessing  and 
collecting  taxes  applies  to  the  new  officers  in 
whose  jurisdiction  it  comes.  Ex  p.  Folsom, 
(1904)    131  Fed.  Rep.  504. 

The  provisions  of  the  Massachusetts  stat- 
utes for  the  abolition  of  the  school  district 
system  requiring  the  taking  possession  by  the 
town  of  all  the  property  which  the  districts 
owned  and  could  convey;  the  appraisal  of 
the  same;  the  levy  of  a  tax  on  the  town  for 
the  amount  of  the  appraisal;  the  remission 
to  the  taxpayers  of  each  district  of  the 
appraised  value  of  their  district  pfoperty 
less  the  amount  of  the  debts  due  from  the 
district;  and  lastly,  the  assumption  by  the 
town  of  all  the  district  debts,  were  held  not 
to  be  unconstitutional.  The  obligation  of 
the  contract  is  not  impaired.  Rawson  r. 
Spencer,  (1873)   113  Mass.  40. 

The  Mississippi  constitution  authorized  the 
legislature  to  create  new  counties  and  to  alter 
the  boundaries  of  existing  counties.  It  would 
have  been  competent   for  the  legislature  to 
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create  new  counties  without  ezpresB  authority 
from  the  constitution.  The  power  possessed 
implies  the  right  to  do  all  that  is  necessary 
to  accomplish  the  object  and  is  not  exhausted 
by  defining  the  boundaries  of  a  location  of  a 
seat  of  justice.  A  new  county  may  be  re- 
quired to  assume  or  pay  a  just  proportion 
of  the  debt  of  a  county  from  which  it  de- 
rived its  territory.  Portwood  v.  Montgomery 
County,   (1876)   52  Miss.  623. 

A  statute  dividing  a  county,  and  giving  a 
right  of  action  by  holders  of  outstanding 
bonds  against  the  division  which  has  retained 
the  name  of  the  old  county,  and  against  that 
county  alone,  does  not  impair  the  obligation 
of  the  bondholder's  contracts,  when  resources 
of  the  old  county  to  meet  the  payments  due 
upon  the  bonds  are  pointed  out;  a  portion 
of  the  money  it  is  to  raise  by  taxation,  the 
remainder  it  is  to  collect  from  the  other 
counties,  and  if  the  other  counties  neglect 
or  refuse  to  issue  warrants  or  to  pay  them 
when  due,  the  old  county  has  its  remedy 
against  them.  Savings,  etc.,  Assoc,  v,  Al- 
turas  County,  (1893)  65  Fed.  Rep.  677. 

The  legisUture,  on  dividing  one  town  or 
county  into  two,  or  annexing  one  town  to 
another,  may  provide  what  part  of  the  prop- 
erty of  the  first  corporation  its  successor 
should  take,  and  what  part  of  its  obligations 
the  latter  should  bear  and  discharge;  and 
that  a  provision  as  to  the  burden  and  pay- 
ment of  such  obligations  may  be  made  either 
in  the  original  Act  of  division  or  annexation, 
or  in  a  supplemental  Act  passed  at  the  same 
session.  Whitney  t?.  Stow,  (1873)  11  Mass. 
368. 

The  legislature  of  Maine,  in  the  Act  dividing 
a  town  and  incorporating  a  part  of  it  into 
a  new  town,  enacted  that  the  latter  town 
should  be  holden  to  pay  its  proportion  to- 
wards the  support  oi  all  paupers  then  on 
expense  in  the  former;  which  it  did  for  two 
years;  after  which,  on  the  petition  of  the 
latter,  another  Act  was  passed,  exonerating 
this  town  from  such  liability  in  future;  it 
was  held  that  the  latter  Act  was  unconstitu- 
tional and  void,  as  impairing  the  obligation 
of  the  contract  created  by  the  original  Act 
of  division  and  incorporation.  Bowdoinham 
V.  Richmond,   (1829)  6  Me.  112. 

When  a  harbor  board  entered  into  a  con- 
tract for  the  improvement  of  a  harbor  under 
a  statute  directing  the  county  authorities 
to  issue  county  bonds  as  they  might  be  called 
for  to  pay  for  the  improvement,   a  statute 


repealling  an  Act  under  which  the  board  was 
organized,  leaving  the  board  without  money 
or  bonds  with  which  to  pay  the  balance  due 
to  the  contractors,  impaired  the  obligation  of 
the  contract.  Kimball  v.  Mobile  County, 
(1877)  3  Woods  (U.  S.)  555,  14  Fed.  Cas. 
No.  7,774,  affirmed  Mobile  County  v.  Kimball, 
(1880)   102  U.  S.  691. 

The  entire  destruction  of  the  machinery 
in  all  its  parts,  and  the  relegation  of  the 
inhabitants  to  the  general  mass,  might  ac- 
complish the  intended  purpose  of  this  legisla- 
tion; but,  at  the  very  moment  that  new 
agencies  of  incorporation  and  government  are 
substituted  for  the  old,  the  inexorable  rule 
of  justice  comes  into  play  under  our  Con- 
stitution, and  the  existing  obligations  must 
be  paid.  Devereaux  v.  Brownsville,  (1887) 
29  Fed.  Rep.  746,  wherein  the  court  said  that 
any  power  of  taxation  provided  as  a  means 
of  paying  municipal  debts  granted  to  a  muni- 
cipal corporation,  devolves  as  readily  as  the 
obligation  to  pay  them,  and,  by  like  operation 
of  the  Federal  Constitution,  upon  their  succes- 
sors, notwithstanding  the  attempted  statutory 
prohibition.  It  is  not  necessary  that  there  be 
a  statutory  appointment  of  named  officials  to 
exercise  the  power  of  taxation.  Those  ap- 
pointed for  the  general  purposes  of  the  local 
government  of  the  new  municipality  may  ex- 
ercise the  power  as  they  do  all  govern- 
mental powers  of  that  local  character. 

When  a  state  legislature,  by  extinguishing 
the  old  municipality  and  resolving  its  inhab- 
itants back  into  the  body  of  the  state,  creat- 
ing another  and  different  corporation  to  take 
its  place,  and  withholding  from  it  the  power 
of  taxation,  and  providing  that  the  taxes  for 
the  support  of  this  substituted  municipality 
should  be  levied  directly  by  the  general  as- 
sembly and  paid  into  the  state  treasury,  leav- 
ing no  one  on  whom  judicial  authority  can  be 
exerted  in  favor  of  creditors,  has  committed 
a  fiagrant  invasion  of  the  constitutional  rights 
of  existing  creditors,  and  left  the  courts  with- 
out power  to  levy  a  tax  or  to  compel  any  one 
else  to  perform  this  duty,  the  Circuit  Court 
has  power  to  lay  hold,  by  its  receiver,  of  all 
the  property  and  assets  belonging  to  the  city 
when  its  charter  was  repealed,  including  all 
taxes  levied  and  collected,  but  undisposed  of, 
and  all  taxes  uncollected,  all  property  pur- 
chased bv  the  city  in  sales  for  taxes,  and  all 
assets  of  every  description,  except  the  prop- 
erty held  for  strictly  public  uses,  and  also  to 
administer  such  assets  for  the  benefit  of  the 
creditors.  Garrett  v.  Memphis,  5  Fed.  Rep. 
869. 


12.  Charters  of  Municipal  and  Public  Corporations  as  Contracts  —  a.  In 
Genebal. —  If  the  Aet  of  Inoorporation  Be  a  Grant  of  Politioal  Power,  if  it  create  a  civil 
institution  to  be  employed  in  the  administration  of  the  government,  or  if  the 
funds  of  the  institution  be  public  property,  or  if  the  state,  as  a  government, 
be  alone  interested  in  its  transactions,  the  subject  is  one  in  which  the  legislature 
of  tKe  state  may  act  according  to  its  own  judgment,  unrestrained  by  any 
limitation  of  its  powers  imposed  by  the  Constitution  of  the  United  States-. 
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Dartmouth  College  i;.  Woodward,  (1819)  4 
Wheat.  (U.  S.)  629,  reversing  (1817)  1  N. 
H.  111.    See  also  the  following  cases: 

Arkanacts.  —  State  v.  Curran,  (1851)  12 
Ark.  321. 


luinois.  —  Bush  v.  Sfaipman,  (1843)  5  111. 
192. 

North  Carolina.  —  Columbus  MiUs  v.  WU- 
liams,  (1850)   11  Ired.  L.  (N.  Car.)  558. 

Virginia.  —  Wambersie  v.  Orange  Humane 
Soc.,  (1888)  84  Va.  446. 


&.  Municipal  Corpobations.  —  Municipal  corporations  are  mere  instru- 
mentalities of  the  state  for  the  more  convenient  administration  of  local  govern- 
ment. Their  powers  are  such  as  the  legislature  may  confer,  and  these  may  be 
enlarged,  abridged,  or  entirely  vrithdrawn  at  its  pleasure.  There  is  no  contract 
between  the  state  and  the  public  that  the  charter  of  a  city  shall  not  at  all  times 
be  subject  to  legislative  control.  All  persons  who  deal  with  such  bodies  are 
conclusively  presumed  to  act  upon  knowledge  of  the  power  of  the  legislature. 
There  is  no  such  thing  as  a  vested  right  held  by  any  individual  in  the  grant 
of  legislative  power  to  them. 

hands  as  to  preclude  it  from  granting  to  the 
municipality  the  power  to  re-improve  the 
street  at  the  expense  of  the  abutting  property 
owners.  Ladd  v.  Portland,  (1898)  32  Oregon 
271. 

The  fact  that  a  municipal  charter  is  sranted 
in  the  same  Act  that  creates  a  private  cor- 
poration, whose  rights  cannot  be  changed  or 
repealed  without  its  consent,  does  not  im- 
pair the  right  of  the  legislature  to  change  or 
repeal  the  municipal  charter.  Paterson  r. 
Society,  etc.,   (1854)   24  N.  J.  L.  385. 

Charters  granted  under  the  sovereigns  of 
England  were  public  charters  granted  for 
public  purposes,  and  are  as  much  subject  to 
legislative  control  as  charters  of  the  same 
kind  granted  by  the  legislature  of  the  state. 
Demarest  v.  New  York,  (1878)  74  N.  Y.  161, 
affirming  (1877)    11  Hun   (N.  Y.)    19. 

The  rule  is  subject  to  the  limitation  that, 

under  authority  conferred  by  the  charter,  the 
municipality  may  come  under  such  duty  or 
engagements  with  third  persons  as  to  create 
the  sanctity  of  contract,  so  that  a  subsequent 
legislature  will  be  restrained  in  its  power  so 
far  as  that  it  cannot  impair  rights  which 
have  become  perfected.  Board  of  Education 
V.  Aberdeen,  (1879)  56  Miss.  518. 

The  power  of  taxation  on  the  part  of  a 
municipal  corporation  is  not  a  vested  right 
of  property  in  its  hands  which,  when  once 
conferred  upon  it  by  an  Act  of  the  legislature, 
cannot  be  subsequently  modified  or  repealed. 
A  special  statute  enacting  that  a  poor  farm 
within  the  limits  of  the  county,  and  the  per- 
sonal property  thereon,  should  be  at  all  times 
thereafter  liable  and  subject  to  taxation  by 
the  township  so  long  as  it  should  be  em- 
braced in  the  limits  of  said  county,  did  not 
give  to  the  township  such  a  vested  right  as 
was  impaired  by  a  subsequent  general  tax 
law  which  enacted  that  "all  buildings  used 
exclusively  for  charitable  purposes,  with  the 
land  whereon  the  same  are  ereiited  and  which 
may  be  necessary  for  the  fair  enjoyment 
thereof,  and  the  furniture  and  personal  prop- 
erty used  therein,  shall  be  exempt  from  taxa- 
tion," when  the  farm  was  used  exclusively  for 
charitable  purposes,    The  long  recognized  and 
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Meriwether  v.  Garrett,  (1880)  102  U.  S. 
472.    See  also  the  following  cases: 

Louisiana.  —  Moore  v.  New  Orleans,  ( 1880) 
32  La.  Ann.  726;  Crescent  City  Gaslight  Co. 
V.  New  Orleans  Gaslight  Co.,  (1875)  27  La. 
Ann.  138. 

Maryland.  —  Hagerstown  v.  Sehner,  (1872) 
37  Md.  180. 

Massachusetts.  —  Brighton  v.  Wilkinson, 
(1861)  2  Allen  (Mass.)  27. 

Michigan.  —  Detroit  v.  Blackeby,  (1870) 
21  Mich.  84. 

Missouri.  —  St.  Louis  v.  Russell,  (1845)  9 
Mo.  607. 

New  Hampshire.  —  Weeks  v.  Gilmanton, 
(1881)  60N.  H.  500. 

New  Jersey.  —  Jersey  City  v.  Jersey  City, 
etc.,  R.  Co.,   (1869)   20  N.  J.  Eq.  360. 

North  Carolina.  —  Lilly  v.  Taylor,  (1883) 
88  N.  Car.  489;  Wallace  v.  Sharon  Tp., 
(1881)  84  N.  Car.  164. 

Pennsylvcmia.  —  Gas,  etc.,  Co.  v.  Downing- 
town,  (1896)  175  Pa.  St.  344;  Philadelphia 
t^.  Fox,  (1870)  64  Pa.  St.  169. 

Tennessee.  —  Memphis  v.  Memphis  Water 
Co.,  (1871)  5  Heisk.  (Tenn.)  495;  Lynch  V. 
Laflland,  (1867)  4  Coldw.  (Tenn.)  96. 

West  Virginia.  —  Probasco  v.  Moundsville, 
(1877)  11  W.  Va.  501. 

"A  municipal  corporation  is  a  public  in- 
stnunentality  established  to  aid  in  the  ad- 
ministration of  the  affairs  of  the  state. 
Neither  its  charter  nor  any  legislative  Act 
regulating  the  use  of  property  held  by  it  for 
governmental  or  public  purposes  is  a  contract 
within  the  meaning  of  the  Constitution  of  the 
United  States.  H  the  legislature  choose  to 
subject  to  taxation  public  property  held  by  a 
municipal  corporation  of  the  state  for  public 
purposes,  the  validity  of  such  legislation,  so 
far  as  the  national  Constitution  is  concerned, 
could  not  be  questioned."  Covington  v.  Ken- 
tucky, (1899)  173  U.  S.  241. 

Provision  as  to  street  improvements. — 
Where  the  charter  of  a  municipal  corporation 
provided  that  when  a  street  had  been  once 
improved  it  should  not  be  subject  to  be  again 
improved,  this  did  not  constitute  a  contract 
between  the  public  and  a  property  owner  by 
which  the  city  had  for  all  time  so  tied  its 
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CONSTITUTION. 


Obligation  of  Contraoti. 


universally  prevalent  policy  of  exempting 
from  taxation  property  used  exclusively  for 
charitable  purposes  is  a  warrant  for  saying 
that  the  special  statute  is  fairly  to  be  re- 
garded as  containing  an  implied  reservation 
that  such  exemption  might  be  thereafter 
made  as  being  the  exercise  of  a  public  and 
governmental  power  resting  wholly  in  the  dis- 
cretion of  the  legislature  and  not  the  subject 
of  contract.  Williamson  v.  New  Jersey, 
(1889)  130  U.  S.  190.  See  also  Richmond  v. 
Richmond,  etc.,  R.  Co.,  (1872)  21  Gratt. 
(Va.)  604. 

Power  to  change  boundaries.  —  The  legis- 
lature has  the  undoubted  power  to  create, 
change,  or  destroy  municipal  corporations. 
This  power  has  been  long  and  frequently 
exercised  upon  counties,  towns,  and  school 
districts  in  dividing  them,  altering  their 
boundary  lines,  and  increasing  or  diminish- 
ing their  powers,  and  in  abolishing  some  of 
them.  These  corporations  are  not  like  pri- 
vate corporations  having  charter  rights  which 
are  in  the  nature  of  contracts,  and  cannot 
be  altered  without  the  consent  of  the  gran- 
tees, unless  the  right  to  do  so  is  reserved. 
Weymouth,  etc.,  Fire  Dist.  r.  Norfolk  County, 
( 1871 )  108  Mass.  142.  See  also  the  following 
cases: 

Massachusetts.  —  Stone  v.  Charlestown, 
(1873)   114  Mass.  214. 

Maryland.  —  Joesting  t\  Baltimore,  (1903) 
97  Md.  589. 

yorth  Carolina.  —  Manly  v.  Raleigh, 
(1859)   4  Jones  Eq.   (N.  Car.)   370. 

Tennessee.  —  McCallie  v.  (Dhatanooga, 
(1859)  3  Head  (Tenn.)  317. 

Ftr^nta.  — Wade  v.  Richmond,  (1868)  18 
Gratt.  (Va.)  583. 

Where  the  legislature  is  empowered  by  the 
Constitution  to  create,  alter,  or  abolish  mu- 
nicipal corporations,  a  law  which  takes  terri- 
tory from  one  school  district  and  includes  it 
in  another  does  not  violate  the  obligation  of 
contracts,  so  far  as  the  district  from  which 
the  property  is  taken  is  concerned.  Board  of 
Education/!?.  Board  of  Education,  (1902)  76 
N.  Y.  App.  Div.  355,  affirmed  (1904)  179 
N.  Y.  556.  See  also  supra.  Contracts  of  mtt' 
nicipal  corporations  —  Changes  of  locai  gov- 
ernment, p.  780. 

Control  over  property  of  corporation. — 
The  legislature  may  alter  and  abolish  munici- 
pal corporations,  and  the  property  held  for 
municipal  purposes  may  be  divided  or  dis- 
posed of  notwithstanding  the  fact  that  the 
municipality  is  made  the  trustee  of  a  charity 
by  its  charter.  Montpelier  i\  East  Montpe- 
lier,  (1856)  29  Vt.  12. 

The  legislature  has  the  right  to  control 
property  of  which  a  municipality  has  become 
possessed  to  enable  it  to  discharge  its  func- 
tions of  government.  Municipalities  are  cre- 
ated only  for  public  purposes ;  they  are  a  part 
of  the  machinery  for  conducting  the  affairs 
of  the  state,  and  possess  no  powers  but  such 
as  are  bestowed  upon  them  for  public  politi- 
cal ends,  subject  to  be  altered  or  modified  as 
the  exigencies  of  the  public  may  demand. 
Th9  authority  granted  to  a  municipal  corpora- 


tion to  purchase  property  must  be  presumed 
to  be  for  the  purpose  of  enabling  it  to  dis- 
charge its  public  functions  in  a  beneficial 
way,  and  its  title  cannot  be  regarded  as  so 
absolute  as  to  strip  the  legislature  of  all 
control  whatever  over  its  uses,  in  exercising 
its  unquestionable  right  to  regulate  and 
modify  the  powers  bestowed  upon  the  local 
government.  As  it  is  liable  at  any  time  to 
have  its  granted  powers  withdrawn,  or  so 
modified  by  legislation  as  to  render  its  prop- 
erty unavailable  through  its  own  corporate 
action,  it  is  manifest  that  it  cannot  have  in 
itself  that  absolute  right  to  its  property  which 
inheres  in  natural  persons.  The  legislature 
necessarily  retains  some  power  to  interfere, 
at  least  incidentally,  with  its  disposition  and 
use.  Milbum  Tp.  v.  South  Orange,  (1893) 
55  N.  J.  L.  254. 

While  it  is  true  that  the  state  retains  abso- 
lute control  over  charters  which  it  may  grant 
to  municipal  corporations,  and  may  at  any 
time  alter  or  modify  or  even  repeal  them  al- 
together, yet  it  by  no  means  follows  that  it 
retains  the  same  control  over  all  the  prop- 
erty of  such  corporations.  In  re  Malone, 
(1884)  21  S.  Car.  435. 

Existence  of  contractual  relation  with 
state.  —  Though  a  municipal  corporation  is 
the  creature  of  the  legislature,  yet  when  the 
state  enters  into  a  contract  with  it,  the  sub- 
ordinate relation  ceases,  and  that  equality 
arises  which  exists  between  all  contracting 
parties.  However  great  the  control  of  the 
legislature  over  the  corporation,  it  can  be 
exercised  only  in  subordination  to  the  prin- 
ciple which  secures  the  inviolability  of  con- 
tracts. Grogan  v.  San  Francisco,  (1861)  18 
Cal.  590. 

Ratifying  unauthorized  contracts.  —  What- 
ever doubts  there  may  be  as  to  the  power  of 
the  legislature  to  impose  new  burdens  upon 
corporations,  inconsistent  with  the  terms  of 
a  special  charter  theretofore  granted  by  the 
legislature,  there  can  be  no  doubt  as  to  the 
legislative  power  to  remove  such  burdens  and 
to  give  leave  to  municipalities  and  to  cor- 
porations to  contract  in  lieu  of  them.  There 
can  be  no  doubt  as  to  the  power  of  the  legis- 
lature to  recognize,  ratify,  and  confirm  any 
existing  unrepudiated  contract  and  to  make 
such  contract,  if  before  doubtful  because  of 
lack  of  power  delegated  to  the  contracting 
parties,  good  ah  initio  by  such  ratification. 
Davidge  t\  Binghamton,  (1901)  62  N.  Y.  App. 
Div.  525. 

Exempting  city  from  liability  for  acta  of 
officials.  —  An  Act  of  the  legislature  of  New 
York  which  amended  the  charter  of  the  city 
of  Brooklyn,  by  exempting  the  city  from  lia- 
bility for  nonfeasance  of  city  officers,  was  held 
not  to  be  unconstitutional.  Gray  v.  Brook- 
Ivn,  (Ct.  App.  1869)  10  Abb.  Pr.  N.  S.  (N. 
Y.)    186. 

Rights  of  third  persons  affected.  —  The 
power  of  the  legislature  to  alter  or  repeal  an 
Act  chartering  a  municipal  corporation  is  un- 
doubted. But  this  power  cannot  be  exercised 
to  the  injury  of  creditors  of  such  a  corpora- 
tion or  of  persons  holding  contracts  with  it, 
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especially  when  fully  perfonned  on  their  part 
so  as  to  entitle  them  to  the  compensation  pro- 
vided for  in  the  contract.  Morris  t?.  State, 
(1884)    62  Tex.  728. 

The  constitutional  provision  applies  only 
to  contracts  or  vested  rights  of  individuals 
or  private  corporations,  and  not  to  municipal 
corporations  established  for  public  purposes, 
which  are  within  the  legislative  control  ex- 
cept so  far  as  the  rights  of  third  persons  may 
be  affected.  Police  Jury  t?.  Shreveport, 
(1850)    5  La.  Ann.  661. 

The  power  of  the  legislature  over  corpora- 
tions created  for  purposes  of  local  govern- 
ment is  supreme.  From  a  grant  of  this  char- 
acter no  contract  arises  with  the  corporators 
which  exempts  it  from  legislative  control. 
The  legislature  may  alter,  modify,  or  repeal 
the  charter  at  any  time,  in  its  discretion. 
The  only  limitation  on  the  operation  of  such 
repeal  is  as  to  creditors,  that  it  shall  not 
operate  to  impair  the  obligation  of  existing 
contracts,  or  deprive  creditors  of  any  remedy 
for  enforcing  such  contracts  which  existed 
when  they  were  made.  Rader  v.  Southeast- 
erly Road  Dist.,  (1873)  36  N.  J.  L.  273. 

Special  powers  as  a  private  company. — 
That  the  state  may  make  a  contract  with  or 
a  grant  to  a  public  municipal  corporation, 
which  it  could  not  subsequently  impair  or 
resume,  is  not  denied;  but  in  such  a  case  the 
corporation   is  to  be  regarded  as  a  private 


company.  A  grant  may  be  made  to  a  pab- 
lic  corporation  for  purposes  of  private  ad- 
vantage, and  although  the  public  may  also 
derive  a  common  benefit  therefrom,  yet  the 
corporation  stands  on  the  same  footing,  aa 
respects  such  grant,  as  would  any  body  of  per- 
sons upon  whom  like  privileges  were  con- 
ferred. Public  or  municipal  corporations, 
however,  which  exist  only  for  public  pur- 
poses, and  possess  no  powers  except  such  as 
are  bestowed  upon  them  for  public,  political 
purposes,  are  subject  at  all  times  to  the  con- 
trol of  the  legislature,  which  may  alter,  mod- 
ify, or  abolish  them  at  pleasure.  Richland 
County  r.  Lawrence  County,  (1850)    12  111.8. 

Grant  of  ferry  privilege  to  municipal  cor- 
poration.—  By  the  grant  of  a  ferry  privilege 
to  a  municipal  corporation  the  state  and  the 
grantee  do  not  stand  in  the  attitude  towards 
each  other  of  making  a  contract  such  as  is 
contemplated  in  the  Constitution  and  as  could 
not  be  modified  by  subsequent  legislation. 
There  is  no  private  interest  or  property  af- 
fected by  this  course,  but  only  public  cor- 
porations and  public  privileges.  It  may  be 
otherwise  in  case  of  public  bodies  or  individ- 
uals, or  of  private  property  granted  or  ac- 
quired. The  legislature  might  not  be  justified 
to  revoke,  transfer,  or  abolish  them  on  ac- 
count of  the  private  character  of  the  party 
or  the  subject.  East  Hartford  t?.  Hartford 
Bridge  Co..  (1850)  10  How.  (U.  S.)  532, 
affirming  (1844)  16  Conn.  149,  (1845)  17 
Conn.  79. 


c.  Counties.  —  The  legislature  has  the  power  to  repeal  an  Act  establishing 
a  county,  and  has  the  same  power  to  consolidate  as  to  divide  counties. 

exigencies  of  the  state.  Counties  are  corpo- 
rations of  this  character,  and  are  subject  to 
legislative  control.  Coles  v.  Madison  Countv, 
(1826)   1  111.  160. 


Columbus  Mills  v.  Williams,  (1860)  11 
Ired.  L.  (N.  Car.)   558. 

On  an  inquiry  into  the  different  kinds  of 
corporations,  their  uses  and  objects,  it  will 
appear  that  a  plain  line  of  distinction  exists 
between  such  as  are  of  a  private  and  such  as 
are  of  a  public  nature  and  form  a  part  of  the 
general  police  of  the  state.  Those  that  are 
of  a  private  nature,  and  not  general  to  the 
whole  community,  the  legislature  cannot  in- 
terfere with.  The  grant  of  incorporation  is 
a  contract.  But  all  public  incorporations 
which  are  established  as  a  part  of  the  police 
of  the  state  are  subject  to  legislative  control, 
and  may  be  changed,  modified,  enlarged,  re- 
strained, or  repealed,  to  suit  the  ever  varying 


A  grant  by  the  state  of  privileges  for  pub- 
lic purposes,  containing  none  of  the  elements 
of  a  contract,  is  subject  to  be  repealed  alto- 
gether as  the  legislature  may  see  fit.  A  Vir- 
ffinia  Act  which  empowered  the  supervisors 
of  a  certain  county  to  build  a  bridge  across 
a  river,  and  provided  for  the  appointment  of 
commissioners  for  the  purpose  of  erecting 
and  managing  the  bridge,  was  held  not  to 
constitute  a  contract.  Stafford  County  r. 
Luck,  (1885)  80  Va.  223. 


d.  Incorporated  School  Townships.  —  An  incorporated  township,  for 
common-school  purposes,  is  a  public  corporation  or  a  gtowi-public  corporation. 
In  respect  to  such  a  corporation,  the  legislature  has  an  unquestionable  right  to 
change,  modify,  enlarge,  restrain,  or  destroy ;  and  may  exercise  a  superintend- 
ing control  over  all  its  money  and  other  property,  securing,  however,  as  a 
matter  of  good  faith,  the  effects  of  the  corporation  for  the  use  of  those  for 
whom  such  effects  were  donated  or  purchased. 

Bush  17.  Shipman,  (1843)  5  111.  102.  lature  as  a  means  and  instrument  in  carry- 

ing out  the  public  duty  in  reference  to  public 
School  districts  are  and  always  have  been       instruction  laid  upon  the  legislature  by  the 
public  corporate  bodies,  created  by  the  legis-       Constitution.     They  exist  only  by  authority 
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derived  from  the  legislature;  their  powers, 
duties,  and  obligations  are  such,  and  such 
only,  as  are  derived  directly  from  legislative 
enactment;  and  even  after  they  have  been 
created  and  invested  with  all  the  rights,  priv- 
ilegeSy  and  powers  incident  to  such  corpora- 
tions, there  can  be  no  question  but  that  the 
legislature  may,  without  infringing  any  con- 
stitutional obligation  or  any  right  partaking 
at  all  of  the  nature  of  a  contract,  put  an 
end  to  their  corporate  existence,  and  so,  of 
course,  strip  them,  as  well  as  the  inhabitants 
composing  them,  of  all  the  rights,  privileges. 


and  powers  they  before  possessed.    Famum's 
Petition,  (1871)  51  N.  H.  376. 

A  board  of  school  commissioners  is  an 
irregular  quasi  corporation,  public  in  its 
character,  and  is  subject  to  legislative  con- 
trol. Such  a  corporation  is  created  for  public 
ends  and  purposes,  and  not  for  private  benefit 
or  emolument;  consequently  no  contract  ex- 
ists between  it  and  the  state,  the  obligation 
of  which  is  secured  and  protected  from  im- 
pairment by  the  constitutional  provision. 
Mobile  School  Com'rs  v.  Putnam,  (1870)  44 
Ala.  506. 


6.  State  Baiv^s.  —  A  state,  by  beooming  interested  with  others  in  a 
banking  oorporation,  or  by  owning  all  the  capital  stock,  does  not  impart  to 
that  corporation  any  of  its  privileges  or  prerogatives;  it  lays  down  its  sover- 
eignty, so  far  as  respects  the  transactions  of  the  corporation,  and  exercises  no 
power  or  privilege  in  respect  to  those  transactions  not  derived  from  the  charter. 


Curran  v,  Arkansas,  (1853)  16  How.  (U. 
S.)   309. 

Ezecntory  contracts  cannot  be  destroyed. 
—  A  state  bank  was  incorporated  with  the 
usual  banking  powers  of  discount,  deposit, 
and  circulation,  and  the  state  in  fact  was, 
and  was  designed  by  the  charter  to  be,  its  sole 
stockholder.  The  capital  stock  of  the  bank 
was  raised  by  the  sale  of  bonds  of  the  state, 
together  with  certain  other  sums  paid  in  by 
the  state  as  part  of  the. capital  stock.  The 
bank  was  required  by  its  charter  to  have  on 
hand  at  all  time  sufficient  specie  to  pay  its 
bills  on  demand.  The  bills  of  the  bank  being 
payable  on  demand,  there  was  a  contract  with 
the  holder  to  pay  them,  and  besides  the  con- 
tract between  the  bill  holder  and  the  bank, 
there  was  a  contract  between  the  bill  holder 
and  the  state  which  had  placed  funds  in  the 
bank  for  the  purpose  of  paying  its  debts  and 
which  had  no  right  to  withdraw  those  funds 
after  the  right  of  a  creditor  to  them  had  ac- 
crued. This  banking  corporation  having  no 
other  stockholder  than  the  state,  it  is  not 
doubted  that  the  state  might  repeal  its  char- 
ter, but  it  cannot  be  admitted  that  the  eflfect 
of  such  a  repeal  would  be  entirely  to  destroy 
the  executory  contracts  of  the  corporation 
and  to  withdraw  its  property  from  the  just 
claims  of  its  creditors.  Curran  v.  Arkansas, 
(1853)  16  How.  (U.  S.)  306.  But  see  Paup 
V,  Drew,  (1848)  9  Ark.  206;  Woodruflf  v. 
Atty.-Gen.,  (1847)  8  Ark.  236. 

So  much  of  the  Act  ''  to  close  the  opera- 
tions of  the  Bank  of  the  State  of  South  Caro- 
lina,'' passed  September  15,  1868,  as  author- 
izes and  requires  the  governor,  ''  for  and  on 
behalf  of  the  state,  to  take  possession  of  all 
the  real  and  personal  estate,  assets,  choses 
in  action,  ana  books  of  account  of "  the 
Bank  of  the  State  of  South  Carolina,  and 
sell  the  same,  at  public  auction,  "  upon  such 
terms  as  he  shall  deem  most  advantageous 
to  the  state,"  and  deposit  the  proceeds  in  the 
treasuiy,  subject  to  his  order,  is  within  the 
inhibition  of  the  (Constitution.  State  v. 
State  Bank,   (1868)   1  S.  Car.  63. 

Notes  receivable  in  payment  of  taxes. — 
When  a  state  has  publicly  undertaken  and 
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promised  that  the  notes  of  a  bank  owned  by 
the  state  shall  be  taken  in  payment  of  taxes 
and  all  other  debts  due  to  the  state,  it  im- 
presses the  credit  of  the  state  upon  the 
notes,  and  every  man  who  holds  and  receives 
them  has  a  right  to  rely  upon  this  promise. 
When  the  state  intends  to  terminate  this 
obligation,  as  it  may  do  upon  reasonable 
notice  and  as  to  after-issued  bills,  it  is  bound 
to  do  it  openly,  intelligibly,  and  in  language 
not  to  be  misunderstood.  State  %>,  Stoll, 
(1873)  17  W^all.  (U.  S.)  435. 

The  charter  "of  the  Bank  of  the  State 
of  South  Carolina"  provided  that  "the  bills 
cr  notes  of  said  corporation  originally  made 
payable,  or  which  shall  have  become  payable 
on  demand,  in  gold  or  silver  coin,  shall  be 
receivable  at  the  treasury  of  the  state,  either 
at  Charleston  or  Columbia,  and  by  all  tax 
collectors  and  public  officers,  in  all  payments 
for  taxes  or  other  moneys  due  the  state." 
Subsequent  Acts  which  directed  that  the  taxes 
should  be  collected  only  in  certain  kinds  of 
money  therein  enumerated,  not  including  the 
bills  of  the  bank  of  the  state,  which  impliedly 
prohibited  the  receipt  of  these  latter  bills  for 
taxes,  did  not  impair  the  obligation  of  any 
contract  made  by  the  state  with  the  holders 
of  the  bills  or  others,  and  were  not  contrary 
to  the  Constitution  of  the  United  States. 
Graniteville  Mfg.  Co.  v.  Roper,  (1867)  16 
Rich.  L.  (S.  Car.)  138. 

Notes  receivable  in  payment  of  state  debts. 
—  An  Arka-nsas  statute  incorporating  a  state 
bank,  the  whole  capital  of  which  was  raised 
by  a  sale  of  the  bonds  of  the  state,  or  by 
loans  founded  upon  those  bonds,  provided 
"  that  the  bills  and  notes  of  said  institution 
shall  be  received  in  all  payments  of  debts 
due  to  the  state  of  Arkansas."  This  under- 
taking constituted  a  contract  between  the 
state  and  the  holders  of  notes  issued  by  the 
bank  which  the  state  was  not  at  liberty  to 
break,  and  a  statute  repealing  the  provisions 
could  not  operate  on  notes  issued  prior  to 
the  repealing  statute.  Woodruflf  t?.  Trapnall, 
(1850)  10  How.  (U.  S.)  190.  See  also  Paup 
t?.  Drew,  (1850)  10  How.  (U.  S.)  218;  Trigg  v. 
Drew,  (1850)   10  How.  (U.  S.)  224. 
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Appropriatioii  of  asaets  to  pay  state  debts. 
—  A  state  statute  requiring  the  managers  of 
an  insolvent  bank  belonging  to  the  state  to 
hold  its  assets  appropriated  to  the  payment 
of  certain  specified  debts,  which  has  the  effect 
to  appropriate  the  assets  to  pay  the  debts  of 
the  state  to  the  prejudice  of  bill  holders  and 
other  creditors  of  the  bank,  impairs  the  ob- 
ligation of  contracts  and  is  void.  Barings  t?. 
Dabney,  (1873)   19  Wall.  (U.  S.)   1. 


Appropriation  of  asaata  aa  achool  funds. — 

Where  a  certain  fund  was  made  a  part  of 
the  capital  of  a  state  bank,  it  was  held  that 
it  became  an  asset  of  the  bank  to  which 
creditors  of  the  bank  had  a  rifht  to  look, 
and  that  an  act  appropriating  uie  assets  of 
the  bank  as  school  funds  impaired  the  obliga- 
tion of  the  contract  between  the  bank  and 
its  creditors.  State  i?.  State  Bank,  (1875)  5 
Baxt.  (Tenn.)  1. 


f .  Public  Navigation  Coepoeation.  —  A  charter  to  execute  a  public 
work,  which  can  only  be  accomplished  by  the  state,  or  an  agent  acting  by  its 
authority,  is  essentially  a  contract  between  the  state  and  the  agent,  and  as  the 
state  is  answerable  for  private  damage  no  further  than  it  is  expressly  made  so 
by  the  provision  of  the  Constitution  which  forbids  private  property  to  be  taken 
for  public  use  without  compensation  made  for  it,  a  grant  of  this  eminent 
domain,  so  far  as  it  is  not  specially  restricted,  passes  the  immunity  from 
responsibility  which  pertained  to  it  while  it  was  in  the  hands  of  .the  state ; 
and  a  corporation  invested  with  it,  being  the  locum,  tenens  of  the  state,  is  liable 
to  consequential  damage  to  private  property  no  further  than  it  is  declared  to 
be  so  in  the  Act  of  its  incorporation. 

Monongahela  Nay.  Co.  v.  Coon,   (1847)   6  Pa.  St.  381. 

g.  State  Aqeicultueai.  College.  —  A  state  agricultural  college  is  a 
public  corporation,  and  it  is  within  the  legislative  power  to  change  or  control 
the  trustees  or  corporators,  notwithstanding  a  particular  contract  has  been 
made  with  an  individual. 

State  V,  Knowles,  (1878)  16  Fla.  577. 

IS.  Charters  of  Private  Corporations  as  Contracts  —  a.  Iir  General.  —  The 
charter  of  a  private  corporation  is  a  contract  between  the  state  and  the  coi^ 
porators,  and  within  the  provision  of  the  Constitution  prohibiting  legislation 
impairing  the  obligation  of  contracts.  Whatever  is  granted  is  secured,  subject 
only  to  the  limitation  and  reservation  in  the  charter  or  in  the  laws  or  constitu- 
tion which  govern  it. 


Delaware  Railroad  Tax,  (1873)  18  Wall. 
(U.  S.)  225,  affirming  Minot  t?.  Philadelphia, 
etc.,  R.  Co.,  (1870)  2  Abb.  (U.  S.)  323,  17 
Fed.  Cas.  No.  9,646.  See  also  the  following 
cases: 

United  States,  —  C!!hicago,  etc.,  R.  Co.  ». 
Iowa,  (1876)  94  U.  S.  161,  affirming  (1875) 
2  Cent.  L.  J.  335,  5  Fed.  Cas.  No.  2,666; 
Wilmington,  etc.,  R.  Co.  v.  Reid,  (1871)  13 
Wall.  (U.  S.)  266;  Raleigh,  etc.,  R.  Co.  v. 
Reid,  (1871)  13  Wall.  (U.  S.)  269,  reversing 
(1870)  64  N.  Car.  155;  Binghamton  Bridge 
Co.,  (1866)  3  Wall.  (U.  S.)  73,  reversing 
Chenango  Bridge  Co.  v.  Binghamton  Bridge 
Co.,  (1863)  27  N.  Y.  87;  Dartmouth  Col- 
lege V.  Woodward,  (1819)  4  Wheat.  (U.  S.) 
627,  reversing  (1817)  1  N.  H.  111. 

Colorado.  —  Platte,  etc.,  Canal,  etc.,  Co.  v, 
Dowell,  (18921  17  Colo.  376. 

Georgia,  —  Young  v,  Harrison,  ( 1849)  6  Ga. 
156. 


/Wtnow.  — Ward  v,  Farwell,  (1881)  97  IIL 
608. 

Indiana.  —  Cincinnati,  etc.,  R.  Co.  ».  Clif- 
ford, (1887)  113  Ind.  460;  Edwards  f.  Ja- 
gers,  (1862)   19  Ind.  407. 

Kentucky.  —  Hamilton  v.  Keith,  (1869)  5 
Bush  (Ky.)  458;  Winchester,  etc,  Tampike 
Road  Co.  V.  Croxton,  (1896)  98  Ky.  739; 
Louisville,  etc..  Turnpike  Road  Co.  v.  Bal- 
lard, (1859)  2  Met.  (Ky.)  166. 

Maine.  —  Machias  Boom  v.  Sullivan,  ( 1893) 
85  Me.  343;  Rockland  Water  Co.  v.  Camden, 
etc.,  Water  Co.,  (1888)  80  Me.  644. 

Massachusetts.  —  Opinions  of  Justices, 
(1852)  9  Chish.  (Mass.)  604. 

Mississippi.  — Uoore  v.  State,  (1873)  48 
Miss.  147;  New  Orleans,  etc.,  R.  Co.  o.  Har- 
ris,  (1854)   27  Miss.  517. 

New  Jersey.  —  Zabriskie  v.  Hackensack, 
etc.,  R.  Co.,  (1867)  18  N.  J.  Eq.  178;  United 
R.,  etc.,  Co.'s  17.  Weldon,  (1886)  47  N.  J.  L. 
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59;  Lehigh  Valley  R.  Co.  v.  McFarlan,  (1879) 
31  N.  J.  Eq.  706. 

T^evj  York,  —  People  r.  Manhattan  Co., 
(1832)  9  Wend.  (N.  Y.)  351. 

North  Carolina.  —  Wallace  v.  Sharon  Tp., 
(1881)  84  N.  Car.  164;  Atty.-Gen.  v.  Char- 
lotte Bank,  (1858)  4  Jones  Eq.  (N.  Car.) 
287;  State  Bank  v.  Cape  Fear  Bank,  (1861) 
13  Ired.  L.  (N.  Car.)  75. 

Pennsylvania, —  Chineleclamouche  Lumber, 
etc.,  Co.  V,  Com.,  (1882)  100  Pa.  St.  444; 
Second,  etc.,  St.  Pass.  R.  Co.  i'.  Green,  etc., 
St.  Pass.  R.  Co.,  (1869)  3  Phila.  (Pa.)  430, 
16  Leg.  Int  (Pa.)   197. 

Tennessee,  —  State  v,  Butler,  (1884)  13 
Lea  (Tenn.)  400;  Ferguson  v.  Miners',  etc.. 
Bank,  (1856)  3  Sneed  (Tenn.)  609;  Hazen 
V.  Union  Bank,  (1853)   1  Sneed  (Tenn.)   115. 

Vermont,  —  Pingry  v.  Washburn,  (1826) 
1  Aik.  (Vt.)  264. 

But  see  Milan,  etc.,  Plankroad  Co.  i;. 
Husted,  (1854)  3  Ohio  St.  578. 

Any  contract  which  a  state  actually  enters 
into  when  granting  a  charter  to  a  private 
corporation  is  within  the  protection  of  this 
clause.  In  this  connection,  however,  it  is  to 
be  kept  in  mind  that  it  is  not  the  charter 
which  is  protected,  but  only  any  contract 
the  charter  may  contain.  If  there  is  no  con- 
tract, there  is  nothing  in  the  grant  on  which 
the  Constitution  can  act.  Consequently,  the 
first  inquiry  in  this  class  of  cases  always  is, 
whether  a  contract  has  in  fact  been  entered 
into,  and  if  so,  what  its  obligations  are.  Stone 
V.  Mississippi,  (1879)   101  U.  S.  816. 

Corporate  franchises  granted  to  private 
corporations,  if  duly  accepted  by  the  corpo- 
rators, partake  of  the  nature  of  legal  estates, 
as  the  grant  under  such  circumstances  be- 
comes a  contract  within  the  protection  of 
that  clause  of  the  Constitution  which  ordains 
that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts.  Charters  of  pri- 
vate corporations  are  regarded  as  executed 
contracts  between  the  government  and  the 
corporators,  and  the  rule  is  well  settled  that 
the  legislature  cannot  repeal,  impair,  or  alter 
such  a  charter  against  the  consent  or  without 
the  default  of  the  corporation  judicially  as- 
certained and  declared.  Pennsylvania  Col- 
lege Cases,  (1871)   13  Wall.  (U.  S.)  213. 

The  action  of  a  state  inferior  conrt  in 
granting  a  franchise,  acting  under  legislative 
authority,  is  the  action  of  the  state.  Wright 
V,  Nagle,  (1879)   101  U.  S.  791. 

A  franchise  granted  by  a  municipal  corpo- 
ration to  a  company,  and  acted  upon  and 
lived  up  to  by  the  party  receiving  it,  granted 
upon  the  consideration  of  valuable  privileges 
given  to  the  city,  is  in  effect  a  contract,  and 
the  privileges  secured  by  such  a  franchise  are 
property  rights  which  may  not  thereafter  be 
impaired  or  violated  by  the  municipality. 
Western  Union  Tel.  Co.  v.  Syracuse,  (Supm. 
Ct.  Spec.  T.  1898)  24  Misc.  (N.  Y.)  338, 
modified  (1898)  35  N.  Y.  App.  Div.  631. 

Acceptance  of  new  charter.  —  A  corpora- 
tion already  in  being,  and  acting  either  under 
a  former  charter  or  prescriptive  usage,  which 
gecepta    a    new    charter    before    expiration 


of  the  old,  may  still  act  under  the  former,  or 
partly  under  the  one  and  partly  under  the 
other.  Woodfork  t?.  Union  Bank,  (1866)  3 
Coldw.   (Tenn.)   488. 

In  consideration  of  duties  and  liabilities  of 
corporation.  —  Private  charters  or  such  as 
are  granted  for  the  private  benefit  of  the  cor- 
porators are  held  to  be  contracts  because 
they  are  based  for  their  consideration  on  the 
liabilities  and  duties  which  the  corporators 
assume  by  accepting  the  terms  therein  speci- 
fied. Pennsylvania  College  Cases,  (1871)  13 
Wall.    (U.  S.)   214. 

Rights  not  constituting  part  of  contract  of 
corporation.  —  Over  all  other  rights,  privi- 
leges, and  immunities  conferred  by  the  char- 
ter upon  the  corporation,  and  which  are 
derived  from  the  charter,  the  legislature  has 
control.  But  the  rights  and  interests  ac- 
quired by  the  company,  and  not  constituting 
a  part  of  the  contract  of  corporation,  stand 
upon  a  different  footing.  The  right  to  use  a 
corporate  name  and  seal,  the  right,  under 
that  name,  to  sue  and  be  sued,  to  acquire 
property  and  to  contract,  are  rights  which 
owe  their  existence  to  the  charter.  But  when 
a  contract  has  been  made,  or  property  ac- 
quired, by  a  lawful  exercise  of  the  granted 
powers,  the  contract  is  as  inviolable,  and 
the  right  of  property,  with  everything  inci- 
dental to  that  right,  as  sacred,  as  in  the  case 
of  natural  persons.  It  is  not  merely  the  title 
to  the  property  that  is  protected  from  legis- 
lative confiscation,  but  that  which  gives  value 
to  all  property,  the  right  to  its  lawful  use 
and  enjoyment.  In  re  Tiburcio  Parrott, 
(1880)    1  Fed.  Rep.  490. 

Payment  of  bonns  on  increase  of  capital 
stock.  —  A  legislature  by  a  statute  subse- 
quent to  the  granting  of  a  charter  which 
authorizes  an  increase  of  capital  stock,  can- 
not exact  the  payment  of  a  bonus  upon  the 
exercise  of  that  authority  without  impairing 
the  obligation  of  the  contract  evidenced  by 
the  charter.  Com.  v.  Erie,  etc.,  Transp.  Co., 
(1884)    107  Pa.  St.  114. 

Rights  of  stockholders  —  VotifH^  rights  of 
stockholders.  —  Where  the  mode  of  voting  by 
corporators  is  prescribed  by  an  irrepealable 
charter,  it  is  protected  by  the  constitutional 
provision;  and  the  state  cannot  interfere  by 
constitutional  or  legislative  enactment.  Such 
an  interference  would  not  be  a  police  regula- 
tion. State  V.  Greer,  (1883)  78  Mo.  188, 
reversing  (1880)  9  Mo.  App.  219.  See  also 
Tucker  v.  Russell,  (1897)   82  Fed.  Rep.  263. 

Place  of  sale  of  forfeited  shares.  —  A  law 
passed  subsequently  to  the  act  of  incorpora- 
tion, without  the  assent  of  the  subscribers, 
by  which  the  place  for  the  sale  of  shares 
forfeited  is  changed,  cannot  be  deemed  an 
invasion  of  the  rights  granted  by  the  original 
charter.  Yadkin  Nav.  Co.  v.  Benton,  (1822) 
2  Hawks  (N.  Car.)   10. 

Orant  of  additional  privileges  to  corpora- 
tion. —  A  grant  of  additional  privileges  to  a 
corporation  is  not  an  invasion  of  the  contract 
which  exists  between  it  and  the  subscribers 
to  its  stock,  even  though  the  grant  increase 
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the  liabilities  of  the  corporation  and  inci- 
dentally affect  the  stockholders'  interest. 
Gray  v.  Monongahela  Nav.  Co.,  (1841)  2  W. 
A  S.  (Pa.)  159. 

Dividing  a  corporation.  —  A  turnpike  com- 
pany was  incorporated  which  did  not  go  into 
operation.  Of  this  company  the  legislature 
formed  two  distinct  corporations,  assigning 
part  of  the  subscribers  to  the  stock  of  the 
original  company  to  one  corporation  and 
the  rest  to  the  other.  It  was  held  that  tlie 
supplemental  Act  was,  as  regards  original 
stockholders  who  had  not  consented  to  be  ar- 
ranged to  either  of  the  new  incorporations, 
in  collision  with  this  provision  of  the  Con- 
stitution. Indiana,  etc.,  Turnpike  Road  Co. 
V.  Phillips,  (1830)  2  P.  &  W.  (Pa.)   196. 

Limitation  of  stockholders*  liability.  —  A 
general  banking  law  provided  that  "  no  share- 
holder of  any  such  association  shall  be  liable 
in  his  individual  capacity  for  any  contract, 
debt,  or  engagement  of  such  association,  un- 
less the  articles  of  association  by  him  signed 
shall  have  declared  that  the  shareholder 
shall  be  liable,"  and  one  of  the  articles  of 
association  of  a  bank  organized  under  the 
statute  declared:  "The  shareholders  of  this 
association  shall  not  be  liable  in  their  indi- 
vidual capacity  for  any  contract,  debt,  or 
engagement  of  the  association.'*  The  statute 
furtiier  provided  that  "any  number  of  per- 
sons may  associate  to  establish  offices  of  dis- 
co\mt,  deposit,  and  circulation,  upon  the 
terms  and  conditions,  and  subject  to  the 
liabilities,  prescribed  in  this  Act."  It  was 
held  that  the  articles  of  association  were  not 
a  contract  of  exemption  from  individual  lia- 
bility, and  a  later  statute  making  the  share- 
holders individually  liable  for  the  debts  of 
the  bank  was  constitutional.  Sherman  v. 
Smith,  (1861)   1  Black  (U.  S.)  590. 

An  amendment  to  a  state  constitution  pro- 
vided that  "in  no  case  shall  any  stockholder 
be  individually  liable  in  any  amount  over  or 
above  the  amount  of  stock  owned  by  him  or 
her,"  when,  prior  to  the  amendment,  the 
constitution  had  provided  that  "  in  all  cases 
each  stockholder  shall  be  individually  liable 
over  and  above  the  stock  by  him  or  her 
owned,  and  any  amount  unpaid  thereon  in  a 
further  sum  at  least  equal  in  amount  to  such 
stock,"  w^as  construed  by  the  Supreme  Court 
of  the  state  so  as  to  relieve  stockholders  in 
corporations  subscribing  after  it  went  into 
operation,  from  the  effects  of  the  former  con- 
stitution as  to  debts  contracted  prior  to  the 
amendment.  As  thus  interpreted,  the  amend- 
ment has  not  the  effect  of  impairing  the  obli- 
gation of  the  contract  of  a  corporation  entered 
into  prior  to  the  adoption  of  the  amendment. 
The  law  of  the  contract  gave  the  party  the 
right  to  subject  existing  stockholders  in  the 
corporation,  with  whom  the  debt  was  con- 
tracted, to  the  double  liability  provbion,  but 
not  to  subject  persons  subscribing  to  addi- 
tional stock  subsequent  to  the  amendment  to 
such  a  liability.  Ochiltree  r.  Iowa  R.  Con- 
tracting Co.,  (1874)  21  Wall.  (U.  S.)  251. 
See  Sparks  v.  Lower  Payette  Ditch  Co., 
(1892)   3  Idaho  306. 


A  banking  law  which  changes  the  method 
of  enforcing  the  liability  of  stockholders,  but 
does  not  change  the  essential  chanct eristics 
of  the  former  law,  and  imposes  no  new  lia- 
bility, is  not  unconstitutional  as  applicable 
to  stockholders  who  became  such  prior  to  its 
passage.  Hirshfeld  v.  Bopp,  (1895)  145  X. 
Y.  84. 

A  statute  which  authorized  assessments 
against  stockholders  who  have  paid  the  full 
amount  of  their  subscriptions,  and  who  by 
the  charter  of  the  company,  or  laws  under 
which  it  was  organized,  were  not  individually 
liable  for  its  debts,  was  held  to  be  uncon- 
stitutional, as  impairing  the  validity  of  the 
contract  between  the  company  and  the  stock- 
holders. Ireland  v.  Palestine,  etc..  Turnpike 
Co.,   (1869)   19  Ohio  St.  369. 

A  constitutional  provision  and  legislative 
enactment  charging  stockholders  with  per- 
sonal liability  were  within  the  reserved  power 
of  the  state  secured  under  a  general  banking 
law  to  alter  it.  U.  a  Trust  Co.  v.  U.  S. 
Fire  Ins.  Co.,  (1858)    18  N.  Y.  199. 

Charters  of  railroad  corporationa.  —  A 
franchise  right  obtained  from  a  sovereign 
power  for  the  purpose  of  constructing  a  rail- 
road or  to  acquire  lands  for  use  by  a  cor- 
poration for  the  purpose  for  which  it  is 
created  is  property  or  its  equivalent,  a  grant 
of  privileges  or  immunities.  Such  property 
rights  when  obtained  may  be  exercised  undis- 
turbed, or  may  be  converted  into  tangible 
benefits  at  the  option  of  the  owner.  The 
objeet  and  purpose  attained  by  the  formation 
of  an  association  often  leads  to  liberal  con- 
cessions by  the  sovereignty  from  motives  of 
public  policy.  It  is  presumed  that  the  gen- 
eral public  will  receive  substantial  benefits 
by  the  state's  munificence.  From  the  very 
nature  of  the  contemplated  project,  the  pub^ 
lie  is  expected  to  receive  the  benefit  either 
in  health,  convenience,  or  welfare,  and  the 
gratuitous  generosity  of  the  sovereign  power 
is  invoked  to  encourage  the  exploitation  of 
vast  commercial  enterprises  for  the  general 
good.  It  must  follow  that  any  legislative 
grant  or  procurement  within  the  scope  and 
power  of  the  legislative  authority  when  con- 
summated becomes  authoritatively  a  vested 
property  right.  The  state,  after  the  contract 
is  completed,  may  do  no  act  in  restraint  or 
impairment  of  the  contract  rights  and  im- 
munities which  it  gave.  To  restrict,  vary,  or 
violate  any  such  contractual  rights  and  obli- 
gations which  may  have  arisen  is  forbidden 
by  this  article,  which  prohibits  the  enactment 
of  any  law  by  a  state  impairing  the  obli- 
gations of  contracts.  Underground  R.  Co.  r. 
New  York,  (1902)  116  Fed.  Rep.  956,  af- 
firmed (1904)  193  U.  S.  416.  See  also  the 
following  cases: 

Alabama.  —  Alabama,  etc.,  R-  Co.  v,  Bnr- 
kett,   (1871)   46  Ala.  569. 

Delaware.  —  Philadelphia,  etc,,  R.  Co.  r. 
Bowers,  (1873)  4  Houst.  (Del.)   606. 

/^noM.— Ruggles  v.  People,  (1878)  91 
111.  260. 

Maine.  —  State  v.  Noyes,  (1859)  47  Me. 
189. 
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Maryland.  —  Chesapeake,  etc.,  Canal  Co.  v, 
Baltimore,  etc.,  R.  Co.,  (1832)  4  Gill  &  J. 
(Md.)   1. 

Missouri.  —  Scotland  County  v.  Missouri, 
etc.,  R.  Co.,  (1877)  66  Mo.  123. 

Wisconsin.  —  Atty.-Gen.  v.  Chicago,  etc., 
R.  Co.,  (1874)  36  Wis.  426. 

The  modification  of  a  railroad  charter  in 
enlarging  the  time  of  commencing  and  com- 
pleting the  work  is  one  of  those  incidents 
to  all  charters  which  comes  within  the  con- 
stitutional power  of  the  state  to  exercise, 
and  with  due  notice  of  which  all  its  citizens 
must  be  presumed  to  contract.  Taggart  v. 
Western  Maryland  R.  Co.,  (1866)  24  Md. 
563.  See  also  Agricultural  Branch  R.  Co. 
r.  Winchester,   (1866)    13  Allen   (Mass.)   29. 

Municipal  authorities^  cannot  impair.  — 
Where  the  rights  of  a  railroad  company  are 
obtained  from  and  fixed  by  legislative  action, 
city  authorities  have  no  right  to  increase  the 
burden  imposed  by  the  legislature  upon  the 
railroad.  Having  accepted  the  grant  and 
built  its  road,  this  constituted  a  contract, 
and  it  is  not  in  the  province  of  either  party 
by  its  own  declaration  to  interpret  the  con- 
tract. Binghamton  v.  Binghamton,  etc.,  R. 
Co.,  (1891)  61  Hun  (N.  Y.)  479. 

Only  taken  hy  eminent  domain.  — Where  a 
railroad  corporation  has  acquired  by  purchase 
from  the  state  a  contract  right,  nothing  short 
of  the  exercise  of  the  sovereign  power  of  emi- 
nent domain  by  a  taking,  accompanied  with 
compensation,  according  to  the  Constitution, 
can  defeat  the  right.  Philadelphia,  etc.,  R. 
Co.  V.  Philadelphia,   (1864)   47  Pa.  St.  325. 

A  charter  of  a  bank,  giving  the  ordinary 
powers  which  are  supposed  to  be  necessary 
for  the  usual  objects  of  such  association,  is 
a   contract.       Providence   Bank   v.   Billings, 


(1830)  4  Pet.  (U.  S.)  558.    See  also  the  fol- 
lowing cases: 

Alabama.  —  Logwood  v.  Planters*,  etc.. 
Bank,  (1820)  Minor  (Ala.)  23;  Judson  v. 
State,   (1823)  Minor  (Ala.)   150. 

Mississippi.  —  Commercial   Bank  v.  State, 
(1846)  6  Smed.  &  M.  (Miss.)  599;  Payne  v,s 
Baldwin,  (1844)  3  Smed.  &  M.  (Miss.)  661. 

North  Carolina.  —  Atty.-Gen.  v.  Charlotte 
Bank,  (1858)  4  Jones  Eq.  (N.  Car.)  287; 
State  V.  Petway,  (1856)  2  Jones  Eq.  (N. 
Car.)    396. 

Tennessee. — Union  Bank  v.  State,  (1836) 
9  Yerg.   (Tenn.)   490. 

A  ferry  franchise  which  is  granted  and  has 
been  accepted  and  acted  upon  partakes  of 
the  nature  of  a  contract  which  is  protected 
by  the  constitutional  provision.  Benson  v. 
New  York,  (1860)   10  Barb.  (N.  Y.)  223. 

The  Indiana  state  board  of  agriculture  was 
a  private  corporation  created  under  an  Act 
entitled  **  An  Act  for  the  encouragement  of 
agriculture,"  approved  February  14,  1861.  A 
subsequent  Act  of  the  legislature  passed  in 
1891,  entitled  "An  Act  abolishing  the  state 
board  of  agriculture,"  transferring  all  its 
assets,  liabilities,  and  credits  to  the  state 
agricultural  board,  and  providing  for  the  crea- 
tion of  the  state  agricultural  and  industrial 
board,  was  held  to  be  unconstitutional. 
Downing  v.  Indiana  State  Board  of  Agri- 
culture, (1891)   129  Ind.  443. 

Of  religious  corporations.  —  The  doctrine 
that  the  charter  of  a  private  corporation  con- 
taining no  reservation  of  the  right  to  change 
it  is  an  irrevocable  grant,  applies  to  every 
species  of  corporation  except  those  owned  by 
the  state  or  established  for  governmental  pur- 
poses, and  bas  been  applied  to  religious  cor- 
porations. People  V.  Keese,  (1882)  27  Hun 
(N.  Y.)  483. 


6.  Oeganized  undek  Obnesal  Law.  —  A  charter  of  a  private  corporation 
organized  under  a  general  law  is  as  inviolable  as  that  of  a  corporation  organized 
under  a  special  charter. 


Miller  v.  State,  (1872)  16  Wall.  (U.  S.) 
478.  See  also  People  v.  Keese,  (1882)  27 
Hun  (N.  Y.)  483. 

A  company,  although  organized  under  a 
general  statute,  may  nevertheless  thereby 
enter  into  and  obtain  a  contract  from  the 
state  which  may  be  of  such  a  nature  that  it 
can  only  be  altered  in  case  power  to  alter 
was,  prior  thereto,  provided  for  in  the  con- 
stitution or  legislation  of  the  state.  Stanis- 
laus C)ounty  V.  San  Joaquin,  etc.,  Canal,  etc., 
Co.,  (1904)  102  U.  S.  206. 

The  organization  of  a  company  under  a 
general  state  railroad  and  tunnel  law,  and 
a  mere  compliance  with  the  provisions  of  a 
general  railroad  law  requiring  the  filing  of 


a  map  and  profile  of  the  proposed  route, 
could  not  give  an  exclusive  right  to  the  occu- 
pancy of  the  space  included  in  such  map  and 
profile  as  against  the  state,  nor  were  such 
contract  rights  acquired  as  could  be  impaired 
by  the  construction  of  a  municipal  board  of 
a  tunnel  occupying  part  of  the  route  mapped 
out.  Underground  R.  Co.  v.  New  York,  (1904) 
193  U.  S.  423. 

Reorganization  by  purchaser  at  f  oreclosare. 
—  A  general  railroad  law,  making  provision 
for  the  creation  of  a  new  corporation  upon 
the  reorganization  of  a  railroad  by  the  pur- 
chaser at  a  foreclosure  sale,  does  not  con- 
stitute a  contract  protected  by  the  Consti- 
tution. Grand  Rapids,  etc.,  R.  Co.  v,  Osborn, 
(1904)   193  U.  S.  28. 


c.  Charter  Grantfd  by  Territorial  Governments. 

Charters  granted  by  territorial  governments       (1844)  6  111.  672.     See  also  Territory  v.  Rey- 
are  contracts  protected  by  the  Constitution      burn,   (1800)    1  Kan.  558. 
of  the  United  States.      People  v.  Marshall, 
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d.  Sub JEdx  to  Reasonable  Regulations.  —  Corporations  are  impliedly 
subject  to  such  reasonable  regulations  in  respect  to  the  general  conduct  of  their 
aflFairs  as  the  legislature  may  from  time  to  time  prescribe,  which  do  not  inter- 
fere with  the  substantial  enjoyment  of  privileges  conferred  and  serve  only  to 
secure  the  ends  for  which  the  corporation  was  created. 


Bowlby    t?.    Kline,    (1902)     28    Ind.    App. 
659. 

Distinction  between  powers  secured  by  con- 
tract and  mere  endowments  of  existence. — 
The  former  are  the  property  of  corporations 
of  which  they  cannot  be  deprived  without 
just  compensation;  the  latter  are  elements 
of  existence,  imparted  to  them  by  the  law 
of  their  being,  and  are  held  by  them  like  the 
natural  rights  of  the  natural  person,  subject 
to  be  controlled  and  modified  by  the  legisla- 
ture, the  same  as  it  may  control  and  modify 
the  natural  endowments  of  the  natural  per- 
son. It  may  not  be  easy  at  all  times  to  dis- 
tinguish between  those  rights  which  are 
secured  by  the  contract  contained  in  their 
charter,  and  those  powers  which  are  conferred 
upon  them  as  capacities  or  elements  of  their 
being.  Indeed,  the  judicial  mind  has  not 
to  any  great  extent  been  led  to  inquire  into 
this  distinction,  but  it  has  been  mostly  occu- 
pied in  defending  and  maintaining  those 
rights  which  are  secured  by  what  is  called 
this  legislative  contract,  and  it  has  required 
all  the  weight  of  the  judicial  department  of 
the  government  to  protect  these  rights 
against  the  encroachments  which  have  been 
sometimes  attempted  by  the  strong  arm  of 
the  legislature.  While  we  must  be  unyielding 
in  resistance  to  such  encroachments  when- 
ever attempted,  we  must  not  forget  that  these 
artificial  l:MBings  must  be  subject  to  govern- 
ment and  subordinate  to  legislation,  precisely 
the  same  as  an  individual  or  natural  person. 
Bank  of  Republic  v.  Hamilton  County,  ( 1858) 
21  111.  59. 

For  their  better  government.  —  Nor  does 
the  grant  of  private  charters  by  the  state 
at  all  afTect  the  right  of  the  legislature  to 
enact  general  laws  for  the  better  government 
of  corporations  and  the  regulation  of  their 
rights  and  franchises,  provided  it  does  not, 
under  the  pretense  of  regulating,  substan- 
tially impair  the  rights  themselves.  Ward  v, 
Farwell,  (1881)  97  111.  608. 


Subjecting  property  to  payment  of  debts. 
—  The  power  of  a  legislature  to  subject  the 
property  of  a  corporation  to  the  payment  of 
its  debts  is  undeniable.  The  exercise  of  such 
a  power  would  not  be  an  impairment  of  the 
obligation  of  the  contract  between  the  state 
and  the  corporation.  Louisville,  etc..  Turn- 
pike Road  Ck>.  v.  Ballard,  (1859)  2  Met.  (Ky.) 
165. 

Rendering  franchise  less  Incrative.  —  There 
is  no  implied  contract  between  a  state  and  a 
corporation  that  there  shall  be  no  change  in 
the  laws  existing  at  the  time  of  the  incor- 
poration which  shall  render  the  use  of  the 
franchise  more  burdensome  or  less  lucrative, 
any  more  than  there  is  between  the  state 
and  an  individual  that  the  laws  existing  at 
the  time  of  the  acquisition  of  property  shall 
remain  perpetually  in  force.  Drady  t>.  Des 
Moines,  etc.,  R.  Co.,  (1881)  67  Iowa  393. 
See  also  Rodemacher  v.  Milwaukee,  etc,  R. 
Co.,  (1875)  41  Iowa  297. 

In  the  absence  of  reserved  power  legisla- 
tures have  no  authority  to  violate,  destroy, 
or  impair  chartered  rights  and  privileges,  or 
power  over  corporations,  except  such  as  they 
possess  by  virtue  of  their  legislative  author- 
ity over  persons  and  property  generally.  It 
is  obvious  that  this  reserved  power  does  not, 
in  any  sense,  constitute  a  condition  of  the 
grant,  and  cannot  have  effect  as  such,  but  is 
simply  a  power  to  put  an  end  to  the  con- 
tract, with  such  effect  upon  the  rights  of  the 
parties  thereto  as  the  law  ascribes  to  it. 
People  V,  O'Brien,  (1888)  111  N.  Y.  1,  af- 
firming (1887)   45  Hun   (N.  Y.)   519. 

Corporations  invested  with  franchises  to 
be  exercised  to  subserve  the  public  interest, 
deriving  their  powers  by  grant  directly  from 
the  public,  are  clearly  subject  to  public  con- 
trol, in  respect  to  the  terms  upon  which  their 
franchises  are  to  be  exercised,  unless  they  are 
protected  by  their  charters  from  such  inter- 
ference. State  V.  Columbus  Gas  Light,  etc, 
Co.,  (1878)  34  Ohio  St.  572. 


e.  Dissolution  of  Corporation.  —  A  private  corporation  may  be  dis- 
solved by  the  legislature  or  by  judicial  sentence,  and  such  dissolution  does  not 
impair  the  obligation  of  contracts  with  creditors  any  more  than  the  death  of  an 
individual  impairs  the  obligation  of  his  contracts.  The  obligation  survives, 
and  the  creditors  may  enforce  their  claims  against  any  property  belonging  to  the 
corporation,  and  every  creditor  is  presumed  to  contract  witli  reference  to  the 
possibility  of  the  dissolution  of  the  corporate  body. 

Mumma  r.  Potomac  Co.,  (1834)  8  Pet.  (U.       rates   to    repeal   the   charter    is   unconstitu- 
S.)  281.  tional.      Carondelet  Canal,  etc.,   Co.   v.  Te- 

Where  the  charter  possesses  aU  the  features      *«^'  <^8^>  ^^  ^  ^^-  ^^- 
of    a    contract,    the    legislature    is    without  Where  the  charter  of  a  banking  corpora- 

power  to  repeal  it,  and  an  act  which  ope-       tion,  containing  no  reservation  of  the  power 
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to  repeal,  is  repealed,  the  constitutional  pro- 
vision is  violated.  Michigan  State  Bank  r. 
Hastings,  (1844)   1  Dougl.  (Mich.)  225. 

Repealing  cliarters  of  anorganized  corpo- 
rations.—  A  constitutional  provision  declar- 
ing the  repeal  of  all  charters  under  which  a 
hona  fide  organization  had  not  taken  place 
and  business  been  begun  is  valid.  Chinclecla- 
mouche  Lumber^  etc.,  Co.  v.  Com.,  (1882)  100 
Pa.  St.  438. 

Wliere  a  corporation  is  subjected  to  a  total 
forfeiture  subsequent  to  the  charter,  for  a 
cause  which,  under  the  charter,  was  only  a 
ground  of  partial  forfeiture,  the  subsequent 
act  violates  the  obligation  of  the  contract. 
If  the  subsequent  act  adds  a  new  and  addi- 
tional term  to  the  contract  and  imposes  a 
forfeiture  of  the  franchise  for  the  violation 
thereof,  such  an  act  is  unconstitutional.  Peo- 
ple t;.  Jackson,  etc..  Plank  Road  Co.,  (1861) 
0  Mich.  285,  per  Christiancy  and  Campbell,  J  J. 

Disposition  of  assets.  —  A  repeal  of  a 
charter  does  not  of  itself  violate  or  impair 
the  obligations  of  any  contract  which  the  cor- 
poration has  entered  into.  But  the  legisla- 
ture cannot  establish  such  rules  in  regard  to 
the  management  and  disposition  of  the  assets 
of  the  corporation,  that  the  avails  shall  be 
diverted  from,  or  divided  unfairly  and  un- 
equally among,  the  creditors,  and  thus  im- 
pair the  obligation  of  contracts,  or  that  the 
portion  of  the  avails  which  belong  to  the 
stockholders  shall  be  sequestered  and  diverted 
from  the  owners,  and  thus  injure  vested 
rights.  Lothrop  v.  Stedman,  (1875)  13 
Blatchf.  (U.  S.)  134,  15  Fed.  Cas.  No.  8,510. 

A  MassaohMsetts  statute  which  provided 
"that  all  bodies  corporate  or  politic,  which 
now  are  or  hereafter  may  be  established,  and 
whose  powers  would  expire,  either  by  express 
limitation  in  their  charters  of  incorpora- 
tion, or  otherwise,  shall  be,  and  they  hereby 


are,  continued  bodies  corporate  and  politic, 
for  the  term  of  three  years  from  and  after 
the  day  on  which  their  powers  would  expire, 
as  aforesaid,  for  the  purposes  of  prosecuting 
and  defending  all  suits  which  now  are  or 
may  hereafter  be  instituted,  and  of  enabling 
such  bodies  corporate  and  politic  gradually 
to  settle  and  close  their  concerns  and  divide 
their  capital  stock;  but  not  for  the  purpose 
of  continuing  the  business  for  which  such 
bodies  corporate  and  politic  have  been  or 
may  be  established,"  was  held  to  be  consti- 
tutional. Foster  v.  Essex  Bank,  (1810)  IG 
Mass.  245. 

The  charter  was  not  dissolved  by  the  Revo- 
lation.  —  "By  the  Revolution  the  duties,  as 
well  as  the  powers,  of  government  devolved 
on  the  people  of  'Seto  Hampshire,  It  is  ad- 
mitted that  among  the  latter  was  compre- 
hended the  transcendent  power  of  parliament, 
as  well  as  that  of  the  executive  department. 
It  is  too  clear  to  require  the  support  of  argu- 
ment, that  all  contracts  and  rights  respect- 
ing property  remained  unchanged  by  the 
Revolution.  The  obligations,  then,  which 
were  created  by  the  charter  to  Dartmouth 
College,  were  the  same  in  the  new  that  they 
had  been  in  the  old  government.  The  power 
of  the  government  was  also  the  same.  A  re- 
peal of  this  charter  at  any  time  prior  to  the 
adoption  of  the  present  Constitution  of  the 
United  States  would  have  been  an  extraor- 
dinary and  unprecedented  act  of  power, 
but  one  which  could  have  been  contested  only 
by  the  restrictions  upon  the  legislature,  to  be 
found  in  the  constitution  of  the  state.  But 
the  Constitution  of  the  United  States  has  im- 
posed this  additional  limitation,  that  the 
legislature  of  a  state  shall  pass  no  act 
'impairing  the  obligation  of  contracts.'" 
Dartmouth  College  v.  Woodward,  (1810)  4 
Wheat.  (U.  S.)  651,  reversing  (1817)  1  N. 
H.  111. 


/.  Absolving  Individual  Liability  by  Incorporation.  —  When  a  con- 
tract has  been  made  with  individuals  formed  into  a  company  by  articles  of 
association,  is  is  not  competent  for  the  state,  by  an  act  of  inoarporation,  to 
absolve  them  from  individual  liability  without  the  consent  of  all  parties  to 
the  contract. 

Witmer  v.  Schlatter,   (1830)   2  Rawle  (Pa.)    363. 

gr.  PowEB  TO  Amend  Charters  —  (1)  In  Oeneral.  —  The  legislature  can 
alter  the  charter  of  a  corporation  with  the  assent  of  all  the  corporators.  That 
assent  may  be  manifested  in  at  least  three  ways;  (1)  by  asking  the  legislature 
to  make  the  alteration  or  amendment;  (2)  by  expressly  accepting  an  amend- 
ment enacted  without  request;  (3)  by  acting  upon,  and  acquiescing  in,  an 
amendment  enacted  without  request. 

amendment  is  made  by  the  state  and  accepted 
by  the  corporation,  it  is  valid.  Phinney  v, 
Sheppard,  etc.,  Hospital,  (1898)  88  Md.  633. 

Substantive  alterations  are  not  to  be  taken 
as  parcel  of  a  private  charter,  without  the 
previous  concurrence  of  the  corporators,  mani- 
fested in  some  way  recognized  by  the  law. 
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Smead  v.  Indianapolis,  etc.,  R.  Co.,  (1858) 
II  Ind.  104.  See  also  Ehrenzeller  r.  Union 
Canal  Co.,  (1829)  1  Rawle  (Pa.)  181;  Wood- 
fork  17.  Union  Bank,  (1866)  3  Coldw.  (Tenn.) 
488. 

Eren  if  there  is  no  reserved  power  to  amend 
the  charter  of   a   corporation,   still   if   the 


Obligation  of  ConirftCtt. 


CONSTITUTION. 


Art  1,  oM.  16. 


Unless  so  sanctioned,  they  are  esteemed  as 
unauthorized  interferences  with  a  solemn 
compact  between  the  public  and  the  individ- 
uals composing  the  corporation;  and,  there- 
fore, obnoxious  to  the  constitutional  prohi- 
bition touching  the  obligation  of  contracts. 
Com.  V,  GuUen,  (1850)  13  Pa.  St.  138. 

The  charter  of  a  corporation  designed  for 
the  accomplishment  of  a  particular  object' 
through  the  investment  of  the  funds  of  pri- 
vate individuals,  if  fairly  obtained,  is  a 
contract,  at  least  after  interests  have  become 
vested  under  it,  which  the  legislature  cannot 
substantially  impair  without  violating  the 
Constitution  of  the  United  States.  It  cannot, 
therefore,  make  compulsory  amendments, 
materially  affecting  rights  under  such  char- 
ters. Smead  v.  Indianapolis,  etc.,  R.  Co., 
(1858)   11  Ind.  104. 

The  rule  forbidding  the  amendment  or  re- 
peal of  charters  granted  to  private  corpora- 
tions rests  upon  the  theory  that  vested  rights 
will  be  destroyed,  and  the  obligations  of  a 
contract  impaired,  by  the  amendment  or  re- 
peal. At  the  foundation  of  the  rule  is  the 
assumption  that  the  charter  is  a  contract. 
With  the  fall  of  this  assumption  falls  the 
rule.  This  assumption  must  fall  unless  there 
be  present  the  elements  of  a  contract.  The 
absence  of  these  elements  saps  the  foundation 
which  alone  gives  support  to  the  rule.  Cin- 
cinnati, etc.,  R.  Co.  V,  Clifford,  (1887)  113 
Ind.  460. 

Contract  between  corporation  and   mem- 


bers. —  The  contract  between  the  members  of 
a  corporate  body  and  the  corporation  is  pro- 
tected by  the  constitutional  provision,  and 
the  l^slature  has  no  right  or  power  to 
confer  the  authority  upon  the  stockholders 
of  the  corporation  owning  more  than  half  o/ 
the  stock  to  accept  an  amendment  to  the 
charter.  New  Orleans,  etc.,  R.  Co.  t^.  Harris, 
(1864)   27  Miss.  517. 

A  corporation  may  surrender  its  charter 
and  accept  a  new  one  with  other  and  different 
provisions.  Atty.-Oen.  v.  Society,  etc.,  (1669) 
10  Rich.  Eq.  (S.  Car.)  004. 

Charter  and  amendment  passed  at  same 
session.  —  After  vested  rights  have  been  ac- 
quired the  charter  of  a  corporation  cannot 
be  so  amended  as  to  impair  those  rights,  un- 
less the  power  to  repeal  is  expressly  reserved ; 
but  where  the  original  and  amendatory  acts 
are  both  passed  at  the  same  session,  with  an 
interval  of  short  duration  between,  and  there 
is  no  acceptance  of  the  provisions  of  the 
original  Act,  nor  any  rights  acquired  during 
the  interval,  the  amendatory  Act  is  valid. 
Cincinnati,  etc.,  R.  Co.  v.  Clifford,  (1887) 
113  Ind.  460. 

Not  when  contracts  with  tliird  persons 
violated.  —  A  court  of  equity  in  certain  cases 
will  enjoin  a  corporation  not  to  proceed  un- 
der an  amendment  to  their  charter  passed 
by  their  assent,  as  where  the  effect  would  be 
to  enable  the  corporation  to  violate  their 
contracts  with  third  persons.  Pennsylvania 
College  Cases,  (1871)  13  Wall.  (U.  S.)  219. 


(2)  Reserved  Power  to  Amend  or  Repeal  Charters  —  (a)  in  QensraL  —  No 
question  can  arise  as  to  the  impairment  of  the  obligation  of  a  contract  when  a 
corporation  has  accepted  all  of  its  corporate  powers  subject  to  the  reserved 
power  of  the  state  to  modify  its  chartej  and  to  impose  additional  burdens  upon 

the  enjoyment  of  its  franchise. 

pleasure,  without  restrictions  or  conditions 
limiting  the  power  of  repeal,  the  legislature 
has  the  right  to  exercise  its  power  sununarily, 
and  at  will,  and  its  action,  being  a  legislative 
and  not  a  judicial  act,  cannot  be  reviewed  by 
the  courts,  unless  it  should  exercise  its  power 
so  wantonly  and  causelessly  as  palpably  to 
violate  the  principles  of  natural  justice,  and, 
in  such  case,  a  repeal,  like  other  legislative 
acts  which  do  thus  palpably  violate  the  prin- 
ciple of  natural  justice,  may  be  reviewed  by 
the  courts.  Lothrop  t?.  Stedman,  (1875)  13 
Blatchf.  (U.  S.)  134,  16  Fed.  Cas.  No.  8,519. 

The  power  to  grant  an  irrepealable  right 
by  a  compromise  agreement  depends  on  the 
existence  of  the  authority  to  make  such  grant 
by  original  action.  Northern  Cent.  R.  Co.  r. 
Maryland,  (1902)  187  U.  S.  267,  affirming 
(1901)  93  Md.  737. 

The  mere  form  adopted  try  the  legialatvie 
in  conferring  a  right  on  a  corporation  can- 
not be  controlling,  for  if  it  were  so  the  pro- 
visions of  a  state  constitution  inhibiting  the 
granting  of  an  irrepealable  charter,  instead 
of  bein^  commanding  and  prohibitive,  would 
merely  be  precatory  and  advisory.     Northern 
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Sioux  City  St.  R.  Co.  t?.  Sioux  City,  (1891) 
138  U.  S.  108,  affirming  (1889)  78  Iowa  367. 
See  also  the  following  cases: 

Alabama.  —  Mobile,  etc.,  R.  Co.  v,  Steiner, 
(1878)  61  Ala.  559. 

Louisiana.  —  New  Orleans  v.  St.  Anna's 
Asylum,  (1879)  31  La.  Ann.  292. 

Pentisylvania.  —  Chincleclamouche  Lumber, 
etc.,  Co.  V.  Com.,  (1882)  100  Pa.  St.  444; 
Com.  V.  Fayette  County  R.  Co.,  (1867)  55  Pa. 
St.  454. 

Rhode  Island.  —  State  v.  Brown,  etc.,  Mfg. 
Co.,  18  R.  I.  16. 

Tennessee.  —  Ferguson  v.  Miners*,  etc., 
Bank,  (rS50)  3  Sneed  (Tenn.)  609. 

Virginia.  —  Robinson  r.  Gardiner,  (1868) 
18  Gratt.   (Va.)   509. 

Wisconsin.  —  West  Wisconsin  R.  Co.  v. 
Trempealeau  County,   (1874)    .35  Wis.  257. 

A  charter  is  a  contract  between  the  state 
and  the  corporators,  and  the  corporation  takes 
the  grant  subject  to  the  limitations  which 
are  contained  in  the  act  of  incorporation. 
If  no  power  of  repeal  is  to  be  reserved,  none 
can  be  exercised;  but,  when  the  charter  itself 
or  a  general  statute  provides  that  the  charter 
is  subject  to  repeal  by  the  legislature,  at  its 


Art  t,t  8M.  10. 


CONsriT(/T/ON. 


Obligation  of  OonttMtt. 


G^nt.  R.  Go.  V.  Maryland,  (1002)   187  U.  S. 
269,  affirming  (I90I)  93  Md.  737. 

To  be  exercised  by  state  alone.  —  The  ob- 
ject and  purpose  of  the  reserved  power  of  the 
state  to  alter,  modify,  or  repeal  corporate 
charters  is  a  reservation  to  the  state  for  the 
benefit  of  the  public,  to  be  exercised  by  the 
state  only,  and  cannot  be  extended  to  giving 
a  power  to  one  part  of  the  corporators  as 
against  another  which  they  did  not  have  be- 
fore. Zabriskie  v,  Hackensack,  etc.,  R.  Co., 
(1867)  18  N.  J.  Eq.  178. 

By  a  constitutional  convention.  —  When 
the  general  assembly  has  the  reserved  power 
to  alter  or  amend  the  charter  of  a  corpora- 
tion, the  power  to  modify  the  charter  may  be 
exercised  by  a  constitutional  convention. 
Pennsylvania  R.  Co.  v.  Duncan,  (1886)  111 
Pa.  St.  361.  See  also  Matter  of  Reciprocity 
Bank,  (1860)  22  N.  Y.  9. 

Legislatnre  to  determine  when  right  to  be 
exercised.  —  Where  the  state  has  reserved 
power  to  amend,  alter,  or  repeal  a  charter 
whenever  the  public  good  may  require,  the 
legislature  is  the  proper  tribunal  to  decide 
when  the  right  should  be  exercised.  State 
V.  Miller,  (1863)  30  N.  J.  L.  368. 

Repeal  or  amend  Act  giving  additional 
powers.  —  The  right  to  repeal,  alter,  or 
amend  an  Act  upon  which  a  company  depends 
for  its  existence  must  embrace  the  right  to 
repeal  or  amend  a  subsequent  Act  which 
merely  conferred  upon  the  company  additional 

gowers.     Marion    Tp.    Gravel    Road    Co.    v, 
leeth,  (1876)  53  Ind.  35. 

It  has  the  negative  effect  of  preventinff 
the  statute  of  incorporation  being  exempted 
by  the  contract  clause  from  the  legislative 
power  of  amendment  and  repeal,  and  putting 
it  on  an  equality  with  other  statutes  that  are 
not  contracts,  and  are  subject  to  that  power. 
By  not  giving  it  a  superior  position,  the 
legislature  leave  it  on  that  level  of  subjec- 
tion. The  reserved  power  of  amendment  and 
repeal  is  not  anything  more  than  the  legis- 
lature would  have  had  without  a  reservation, 
if  statutes  of  incorporation  had  been  held  to 
be  possessed  of  the  ordinary  amenable  and 
repealable  quality  of  other  statutes.  With  a 
reservation  of  that  power,  an  Act  of  incorpo- 
ration, regarded  as  a  grant,  is  an  alterable 
and  revocable  grant,  a  gift  or  conveyance  of 
something,  a  part  or  the  whole  of  which  the 
grantor  can,  without  the  grantee's  consent, 
take  back  or  destroy.  Ashuelot  R.  Co.  v, 
Elliott,  (1878)  58  N.  H.  451. 

Substitution  of  new  charter.  —  The  power 
of  the  legislature  has  its  limits.  The  legis- 
lature cannot  impose  a  new  charter  and 
oblige  the  stockholders  to  accept  it.  It  can 
alter  or  modify  an  old  one ;  but  the  power  to 
alter  or  modify  anything  can  never  be  held 
to  imply  a  power  to  substitute  a  new  thing 
entirely'  difTercnt.  Zabriskie  v,  Hackensack, 
etc.,  R.  Co.,  (1867)  18  N.  J.  Eq.  178. 

When  germane  to  objects  of  corporation,  — 
Where  in  conferring  corporate  power  upon  a 
company  the  legislature  expressly  reserves 
the  right  to  alter  or  amend  its  charter  at 


pleasure,  this  reservation  becomes  a  part  of 
the  contract  between  the  state  and  the  corpo- 
rators, and  the  exercise  of  it  in  no  manner 
impairs  the  obligation  of  the  contract.  And 
the  legislature  may  make  the  alteration  as 
lawful  by  the  substitution  of  a  new  charter 
as  by  an  amendment  of  the  old  charter,  pro- 
vided such  substituted  charter  is  germane 
and  necessary  to  the  objects  and  purposes  for 
which  the  company  was  organizea.  Sprigg  v. 
Western  Tel.  Co.,  (1877)  46  Md.  67. 

The  power  to  withdraw  an  entire  franchise 
granted,  necessarily  includes  the  power  to 
modify  it,  or  to  restrict  the'  exercise  of  it. 
West  End,  etc.,  St.  R.  Co.  v.  Atlanta  St.  R. 
Co.,  (1873)  49  Ga.  151. 

Without  consent.  —  Where  the  right  of  the 
legislature  to  alter,  amend,  or  repeal  the 
charters  of  corporations  is  absolute,  and  not 
dependent  upon  their  consent,  it  is  immaterial 
whether  such  consent  has  been  given  or  not. 
Worcester  r.  Norwich,  etc.,  R.  Co.,  (1871) 
109  Mass.  103. 

Where  the  right  to  alter  a  charter  is  re- 
served by  the  legislature  the  assent  of  the 
corporation  is  not  necessary  to  give  validity 
to  a  legislative  alteration  of  the  charter. 
Hyatt  V.  Whipple,  (1862)  37  Barb.  (N.  Y.) 
595. 

The  power  mast  be  held  to  be  limited  to 
this  extent.  The  legislature  may  certainly 
repeal  the  charter  of  any  bank,  but  it  cannot 
compel  a  bank  to  accept  an  amendment  or 
modification  of  its  charter.  Nor  is  any  such 
amendment  or  modification  of  its  charter 
binding  upon  the  bank  without  its  acceptance. 
Banks  are  private  corporations,  created  by  a 
charter,  or  act  of  incorporation  from  the  gov- 
ernment, which  is  in  the  nature  of  a  contract, 
and  therefore,  in  order  to  complete  the  creation 
of-  such  corporations,  something  more  than 
the  mere  grant  of  a  charter  is  required ;  that 
is,  in  order  to  give  to  the  charter  the  full 
force  and  effect  of  an  executed  contract,  it 
must  be  accepted.  Yeaton  v.  Old  Dominion 
Bank,  (1872)  21  Gratt.  (Va.)  593. 

A  power  existing  in  the  legislature  by 
virtue  of  a  reservation  only,  could  not  be 
made  the  foundation  of  an  authority  to  do 
that  which  is  expressly  inhibited  by  the 
Constitution,  or  anord  the  basis  of  a  claim 
to  increase  jurisdiction  over  the  lives,  lib- 
erty, or  property  of  citizens  beyond  the  scope 
of  express  constitutional  power.  People  v, 
O'Brien,  (1888)  111  N.  Y.  1,  a/prmtngf  (1887) 
45  Hun  (N.  Y.)  519. 

The  extent  to  which  this  reserved  power 
may  be  exercised  has  not  been  distint'tly  ad- 
judged. It  need  not  be  claimed  to  be  with- 
out limit,  or  that  it  may  be  capriciously  or 
wantonly  exercised,  but  it  may  safely  be 
affirmed  that  it  may  be  exercised  in  all  cases, 
and  to  any  extent^  to  carry  out  the  original 
purposes  of  the  incorporation,  and  to  secure 
the  due  administration  of  justice  in  regard  to 
the  rights  of  the  creditors  of  the  corporation 
and  the  proper  distribution  of  its  assets. 
Hyatt  r.  McMahon,  (1857)  26  Barb.  (N.  Y.) 
468. 
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Obligation  of  ContrMts. 


CONSTITUTION. 


Art.  L,  w&t.  10. 


Aa  to  exemption  from  taxation.  —  A 
special  statute  authorizing  a  city  to  estab- 
lish a  waterworks  system  and  providing  that 
"  said  reservoir  or  reservoirs,  machinery, 
pipes,  mains,  and  appurtenances,  with  the 
land  upon  which  they  are  situated,  shall  be 
and  remain  forever  exempt  from  state,  county, 
and  city  tax,"  did  not  tie  the  hands  of  the 
state  so  that  it  could  not,  by  legislation, 
withdraw  such  exemption  and  subject  the 
property  to  taxation,  when,  at  the  time  of  the 
enactment  of  the  special  statute,  there  was 
an  existing  general  statute  which  provided 
that  all  statutes  "  shall  be  subject  to  amend- 
ment or  repeal  at  the  will  of  the  legislature, 
unless  a  contrary  intent  be  therein  plainly 
expressed."  Covington  t?.  Kentucky,  (1899) 
173  U.  S.  231.  See  also  Louisville  Water 
Co.  V,  Kentucky,  (1898)  170  U.  S.  127;  and 
see  the  following  cases: 

United  States.  —  Citizens'  Sav.  Bank  t?. 
Owensboro,  (1899)  173  U.  S.  644,  affirming, 
in  part,  (1897)  102  Ky.  174;  Stone  v.  Bank 
of  Commerce,  (1899)  174  U.  S.  419;  Fidelity 
Trust,  etc.,  Co.  v.  Louisville,  (1899)  174  U. 
S.  429 ;  Louisville  Third  Nat.  Bank  v.  Stone, 
(1899)  174  U.S.  432;  Deposit  Bank  t?.  Owens- 
bore,  173  U.  S.  662;  Farmers',  etc..  Bank  v. 
Owensboro,  (1899)  173  U.  S.  663;  Louisville 
Water  Co.  v.  Clark,  (1892)  143  U.  S.  12, 
affirming  (1890)  90  Ky.  515. 

New  Jersey.  —  State  v.  Miller,  (1863)  30 
K.  J.  L.  368;  State  t'.  Railroad  Taxation, 
(1874)   37  N.  J.  L.  228. 

Pennsylvania,  —  Jones,  etc.,  Mfg.  Co.  v. 
Com.,  (1871)  69  Pa.  St.  138;  Union  Imp.  Co. 
V.  Com.,  (1871)  69  Pa,  St.  143;  Iron  City 
Bank  v.  Pittsburgh,  (1860)  37  Pa.  St.  340. 

Privilege  taxes,  being  taxes  on  property, 
are  subject  to  constitutional  limitations,  and 
their  exemption  in  the  charter  of  a  corpora- 
tion is  equally  repealable  as  that  of  ad  va- 
lorem taxes.  Gulf,  etc.,  U.  Co.  v.  Hewes, 
(1901)  183  U.  S.  77. 

Purchaae  of  corporate  property  at  fore- 
closure sale.  —  When  the  property  of  a  rail- 
road company  is  sold  under  foreclosure  and 
purchased  by  a  company  organized  under 
a  general  law  regulating  mortgages  by  cor- 
porations and  ssdes  thereunder,  if  a  char- 
ter privilege  of  the  original  company  passed 
by  the  sale  to  the  purchaser,  it  would  be 
subject  to  a  provision  of  the  state  constitu- 
tion in  force  at  the  time  of  the  sale,  that 
"  All  general  laws  and  special  acts  passed 
pursuant  to  this  section  may  be  altered  from 
time  to  time,  or  repealed."  Matthews  t?. 
North  Carolina,  (1899)  97  Fed.  Rep.  402. 

Regulating  payment  of  employees.  —  \\niere 
a  corporation  was  chartered  by  an  Act  which 
was  made  subject  to  the  provision  that  acts 
of  incorporation  mijrht  be  amended  or  re- 
pealed at  the  will  of  the  general  assembly, 
it  was  held  that  an  Act  which  was  subse- 
quently passed  requiring  manufacturing  cor- 
porations to  pay  their  employees  weekly  was 
an  amendment  to  the  corporation's  charter, 
and  was  constitutional.  State  v.  Brown,  etc., 
Mfg.  Co.,  18  R.  I.  16. 


Authorizing  reduction  of  capital  —  Where 
the  legislature  has  reserved  the  power  to 
amend  or  repeal  a  corporate  charter,  a  stat- 
ute which  is  subhei]uently  passed,  which 
authorizes  the  compatiy  to  reiluee  the  capital 
on  consent  of  a  certain  majority  of  the  stock- 
holders, is  not  unconstitutional.  Joslyn  r. 
Pacific  Mail  Steamship  Co.,  (C.  PL  Spec.  T. 
1872)  12  Abb.  Pr.  N.  S.  (N.  Y.)  329. 

Affecting  liability  of  stockholders.  —  Where 
the  general  banking  law  of  a  state  reserved 
to  the  legislature  the  power  to  alter  or  repeal 
it  at  any  time,  an  amendment  to  the  consti- 
tution which  provided  that  the  stockholders 
in  every  corporation  and  joint  stock  associa- 
tion for  banking  purposes,  issuing  bank  notes 
after  Jan.  1,  1850,  should  \ie  individually 
responsible,  was  held  to  be  constitutional, 
though  the  articles  of  association  of  the  bank 
incorporated  under  the  general  law  provided 
that  the  shareholders  should  not  be  individu- 
ally liable.  Oliver  Lee,  etc.,  Bank's  Appli- 
cation, (1860)  21  N.  Y.  9.  See  also  Close  r. 
Noye,  (Buffalo  Super.  Ct.  Tr.  T.  1893)  2 
Misc.  (N.  Y.)  226. 

Affecting  mode  of  voting  by  atockholdeia. 
—  A  power,  reserved  by  the  constitution  of  a 
state  to  its  legislature,  to  alter,  amend,  or 
repeal  future  acts  of  incorporation,  author- 
izes the  legislature,  in  order  to  secure  the 
minority  of  stockholders,  in  corporations 
organized  under  general  laws,  the  power  of 
electing  a  representative  membership  in 
1x)ards  of  directors,  to  permit  each  stock- 
holder to  cumulate  his  votes  upon  any  one  or 
more  candidates  for  directors.  Looker  r. 
Maynard,  (1900)  179  U.  S.  51,  affirming 
(1897)  111  Mich.  498.  See  also  Gregg  r. 
Granby  Min.,  etc.,  Co.,  (1901)  164  Mo.  616. 
But  see  Matter  of  Newark  Library  Assoc, 
(1899)  64  N.  J.  L.  217. 

Of  railroad  company  —  Requiring  erection 
of  stations.  —  Where  the  charter  of  a  rail- 
road company  was  subject  to  amendment, 
alteration,  or  repeal,  a  statute  which  required 
the  company  to  erect  a  station  on  its  road 
and  cause  trains  to  stop  there  was  held  to 
be  constitutional.  Com.  v.  Eastern  R.  Co., 
(1869)  103  Mass.  254.  See  also  W^orcester 
r.  Norwich,  etc.,  R.  Co.,  (1871)  109  Mass. 
103,  as  to  a  union  station,  and  State  v.  New 
Haven,  etc.,  R.  Co.,  (1876)  43  Conn.  361,  as 
to  stopping  trains  at  station  abandoned  with 
the  consent  of  the  state  railroad  commission. 

Location  of  railroad  route.  —  Where  a  state 
reserved  the  power  to  withdraw  the  fran- 
chises, or  change,  modify,  or  destroy  the  cor- 
poration, it  was  held  that  a  railroad'  company 
which  had  the  power  to  locate  and  construct 
its  road  where  it  thought  proper  could  not 
invoke  the  aid  of  the  constitutional  provi- 
sion because  its  charter  had  been  amended 
after  the  company  located  and  before  it  had 
constructed  its  road,  the  amendment  con- 
fining the  road  to  a  particular  route.  Ma- 
con, etc.,  R.  Co.  V.  Gibson,  (1890)  85  Gra.  1. 

Requiring  street  railroad  to  pave  tracks.  — 
The  right  of  the  legislature  to  require  street 
railway  companies  in  cities  of  a  certain  class 
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to  pave  the  part  of  the  streete  occupied  by 
their  tracks  in  conformity  with  the  improve- 
ment of  the  remainder  of  the  streets,  or,  in 
case  of  their  failure  or  neglect  to  perform 
Buch  duty,  to  authorize  the  municipal  authori- 
ties to  make  such  improvement,  and,  by  the 
levy  of  a  special  assessment,  charge  the  cost 
and  expense  thereof  against  such  street  rail- 
way company,  which  shall  be  a  lien  on  its 
property,  is  a  reasonable  exercise  of  the 
reserve  power  vested  in  the  legislature,  and 
in  no  wise  violates  or  impairs  the  obligation 
of  a  contract  with  respect  to  the  charter  of 
such  street  railway  company.  Lincoln  St. 
R.  Co.  V.  Lincoln,  (1901)  61  Neb.  109. 

Permitting  another  railroad  to  use  same 
streets.  —  The  legislature,  having  reserved 
the  power  to  alter,  amend,  or  repeal  the  char- 
ter of  a  street  railroad  company,  might  law- 
fully, whenever  it  deemed  necessary  for  the 
better  accommodation  of  the  public,  author- 
ize another  corporation  to  lay  a  similar  track  - 
through  the  same  streets,  or  to  use  the  track 
of  the  first  corporation,  making  compensation 
to  that  company  for  the  use  and  wear  of  its 
tracks  without  making  it  any  compensation 
for  the  diminution  of  its  profits  or  of  the 
value  of  its  franchise.  Metropolitan  R.  Ck). 
V.  Highland  St.  R.  Co.,  (1876)  118  Mass.  290. 

Operation  of  connecting  ferry.  —  A  rail- 
road company  which  lawfully  acquires  an 
existing  feriy  franchise  as  a  part  of  its  line, 
may  be  required  to  operate  the  ferry,  although 
unprofitable  by  itself,  where  the  railroad's 
charter  is  subject  to  alteration.  Bro\vnell 
V.  Old  Colony  R.  Co.,  (1896)  164  Mass.  29. 

Authorizing  subscription  to  stock  of  an- 
other railroad.  —  Where  the  charter  of  a 
railroad  company  reserved  the  right  to  the 
legislature  to  alter,  modify,  or  repeal  the 
Act,  and  subjected  the  company  to  all  the 
liabilities  imposed  by  the  Revised  Statutes, 
amongst  which  was  the  provision  that  every 
charter  of  incorporation  that  should  thereafter 
be  granted  should  be  subject  to  alteration, 
suspension,  and  repeal,  in  the  discretion  of  the 
legislature,  it  was  held  that  the  Act  of  the 
New  York  Legislature  of  April  12,  1861, 
authorizing  the  several  railroad  corporations 
of  the  state  to  subscribe  to  the  capital  stock 
of  the  Great  Western  Railroad,  Canada  West, 
was  constitutional  and  valid.  White  v.  Syra- 
cuse, etc.,  R.  Co.,  (1863)  14  3arb.  (N.  Y.) 
659. 

Assessment  for  support  of  railroad  commis- 
sion. —  Where  the  legislature  possesses  the 
power  to  amend  the  charter  of  a  railroad  cor- 
poration, an  Act  which  requires  the  company 
to  pay  an  assessment  towards  defraying  the 
expenses  of  a  commission  to  supervise  rail- 
roads, is  valid.  Charlotte,  etc.,  R.  Co.  r. 
Gibbes,  (1887)  27  S.  Car.  385. 

Of  waterworks  company  —  regulating 
rates.  —  The  exercise  of  the  power  reserved 
to  the  legislature  to  regulate  by  its  own  act, 


or  through  the  instrumentality  of  a  munici- 
pality, the  rates  to  be  charged  by  a  water 
company  supplying  such  municipality  and  its 
inhabitants  with  water,  so  as  to  require  such 
company  to  charge  reasonable  rates  only  for 
water  supplied,  does  not  deprive  such  com- 
pany of  its  property  without  due  process  of 
law,  nor  does  it  impair  the  obligation  of  a 
contract  between  it  and  the  city  for  higher 
rates,  where  such  company  was  created  and 
such  contract  was  made  subsequent  to  the 
adoption  of  the  constitution  of  1886.  Tampa 
V.  Tampa  Waterworks  Co.,  (Fla.  1903)  34  So. 
Rep.  631. 

Of  insurance  company  —  assessments  on 
preminm  notes  dne  insolvent  corn^sjiy, — 
Where,  in  granting  a  charter  to  an  insurance 
company,  the  legislature  reserved  the  right  to 
alter  it,  and  subsequently  the  right  was  exer- 
cised by  declaring  that  if  the  assets  of  the 
corporation  should  pass  into  the  hands  of  a 
receiver  he  should  make  assessments  upon 
the  premium  notes,  it  was  held  that  this  was 
a  proper  exercise  of  the  police  regulation. 
Hyatt  V.  McMahon,  (1867)  26  Barb.  (N.  Y.) 
457. 

Of  educational  institutions.  —  In  the  act  of 
incorporation    of    Jefferson    College    it    was 

{)rovided  "  that  the  constitution  of  the  col- 
ege  hereby  and  herein  established  shall  be 
and  remain  the  irrevocable  constitution  of 
said  college  forever,  and  the  same  shall  not 
be  altered  by  any  ordinance,  or  by-law  of  the 
trustees,  nor  in  any  other  manner  than  by  an 
Act  of  the  legislature  of  the  commonwealth." 
This  was  held  to  be  a  good  reservation  of  the 
right  by  the  legislature  to  change  and  alter 
the  charter  of  the  corporation.  Houston  v. 
Jefferson  College,  (1869)  63  Pa.  St.  437. 

A  Maine  statute  enacted  that  '*  the  presi- 
dent, and  trustees,  and  the  overseers  of 
Bowdoin  College  shall  have,  hold,  and  enjoy 
their  powers  and  privileges  in  all  respects, 
subject,  however,  to  be  altered,  limited,  re- 
strained, or  extended  by  the  legislature,  etc., 
as  shall,  etc.,  be  judged  necessary  to  promote 
the  best  interests  of  said  institution.  This 
could  not  be  construed  to  include  an  author- 
ity to  annul  the  charter,  or  the  corporation 
created  by  it,  or  the  institution  itself,  or  to 
create  new  boards,  in  whom  the  corporate 
powers  and  privileges  may  be  vested;  or  to 
transfer  to  other  persons  the  powers  and 
privileges  of  the  old  boards;  or  to  add  new 
members  to  the  board  by  the  nomination  of 
the  legislature,  or  by  that  of  the  governor 
and  council  of  the  state;  and  subsequent 
statutes  enlarging  the  boards,  making  the 
governor,  ex  officio,  a  member  of  the  board  of 
trustees,  and  declaring  that  no  person  hold- 
ing the  ofiiee  of  president  in  any  college  in 
tlie  state  should  hold  his  office  bevond  the 
dav  of  the  next  commencement  of  the  col- 
lege,  and  altering  the  tenure  of  their  offices, 
were  therefore  unconstitutional.  Allen  v, 
MeKeen,  (1833)  1  Sumn.  (U.  S.)  276,  I  Fed. 
Cas.  No.  229. 


(b)  By  a  Constitutional  Proviilon.  —  ^Vhere  the  constitution  of  a  state  reserves  the 

right  to  repeal,  alter,  or  amend  the  charters  of  corporations,  all  charters  granted 
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by  the  legislature  are  subject  to  such  provision,  and  therefore  are  wanting  in 
that  attribute  of  irrevocability  which  is  essential  to  bring  them  within  die 
intendment  of  the  clause  of  the  Constitution  of  the  United  States  protecting 
contracts  from  impairment. 

Northern  Cent.  R.  Co.  r.  Maryland,  (1902) 
187  U.  S.  267,  wherein  the  court  said: 
"  Where  a  new  corporation  is  chartered,  sub- 
ject to  a  constitution  which  forbids  the  grant- 
ing of  an  irrepealable  right,  such  new  cor- 
poration cannot  become  endowed  by  the  effect 
of  a  legislative  contract,  with  an  irrepealable 
right  forbidden  by  the  constitution.  If  one  of 
the  constituent  elements  of  the  corporation 
possessed,  prior  to  the  formation  of  the  new 
corporation,  such  right,  and  under  the  as- 
sumption that  the  right  itself  passed  to  the 
new  body,  it  loses  its  irrepealable  character, 
because  the  new  corporation  is  subject  by  the 
very  law  of  its  being  to  the  provision  of  the 
constitution  forbidding  irrepealable  grants/' 
affirming  (1901)  93  Md.  737.  See  also  the 
following  cases: 

United  States,  —  Bondholders  v.  Railroad 
Com'rs,  (1874)   3  Fed.  Cas.  No.  1,626. 

Florida,  —  Tampa  v.  Tampa  Waterworks 
Co.,   (Fla.  1903)   34  So.  Rep.  631. 

Indiana.  —  Frisbie  v.  Fogg,  (1881)  78  Ind. 
269. 

Maryland.  —  Phinney  v.  Sheppard,  etc., 
Hospital,  (1898)  88  Md.  633;  Jackson  v, 
Walsh,  (1892)  76  Md.  304;  State  v.  Northern 
Cent.  R.  Co.,   (1876)   44  Md.  131. 

A  state  constitution  provided  that  "cor- 
porations may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act  except* 
in  certain  cases.  All  general  laws  and  special 
acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed."  and 
a  statute  provided  that  "  the  charter  of  every 
corporation  that  shall  hereafter  be  granted 
by  the  legislature  shall  be  subject  to  altera- 
tion, suspension,  and  repeal,  in  the  discretion 
of  the  legislature."  Under  a  general  railroad 
law  authorizing  the  formation  of  railroad  cor- 
porations with  thirteen  directors  a  company 
was  formed,  and  to  aid  in  the  construction 
of  the  road  the  legislature  authorized  a  mu- 
nicipul  corporation  to  subscribe  to  a  certain 
amount  of  stock  to  be  represented  by  a  cer- 
tain and  proportionate  number  of  directors. 
The  city  having  paid  in  full  the  amount  sub- 
scribed by  it,  and  a  little  more  than  a  third 
of  the  amount  subscribed  by  the  other  stock- 
holders  having  been   paid   by  them,   it   was 


held  that  a  statute  giving  to  the  city  an  in- 
creased and  majority  representation  on  the 
board  of  directors  did  not  impair  the  obliga- 
tion of  any  contract,  in  view  of  the  constitu- 
tional provision  and  general  statute.  Miller 
V.  State,  (1872)  16  Wall.  (U.  S.)  478. 

A  state  constitutional  provision  prohibit- 
ing the  legislature  from  "  making  any  irrevo- 
cable grant  of  special  privileges  or  'immuni- 
ties "  is  not  nullified  by  a  provision  which 
gives  the  general  assembly  power  to  alter, 
amend,  or  revoke  a  charter  "  whenever,  in 
their  opinion,  it  may  be  injurious  to  the  citi- 
zens of  the  state;  in  such  manner,  however, 
that  no  injustice  shall  be  done  to  the  cor- 
porators." Bienville  Water  Supply  Co.  v. 
Mobile,  (1902)   186  U.  S.  220. 

Under  the  constitution  and  lawd  of  Ne- 
braska, special  charters  to  corporations,  with 
exceptions  mentioned,  are  prohibited.  Cor- 
porations receive  their  franchises  only  by 
general  law,  and  are  subject  to  all  the  legsd 
rules  and  statutes  as  to  the  reserve  power  of 
the  law-making  body  of  alteration  and  amend- 
ment. The  laws  of  the  state  and  the  articles 
of  incorporation  are  considered  in  the  nature 
of  a  grant,  and  constitute  the  charter  of  the 
company.  Lincoln  St.  R.  Co.  v.  Lincoln, 
(1901)  61  Neb.  109. 

It  is  unnecessary  to  reserve  the  power  of 
alteration,  amendment,  or  revocation  in  any 
statute  of  incorporation,  and  the  legislature 
cannot  divest  itself  of  the  power,  even  if  it 
would  undertake  to  do  it,  by  the  most  express 
words.  Com.  v.  Hock  Age  Mut.  Beneficial 
Assoc,  (1874)  10  Phila.  (Pa.)  664,  31  Leg. 
Int.   (Pa.)   245. 

Sach  a  provision  does  not  relate  to  tlie 
exercise  of  the  police  power  in  regulating 
the  transaction  of  corporate  business.  It 
recognizes  a  legislative  right  to  alter,  revoke, 
or  annul  any  part  or  all  of  the  corporate 
charter;  under  it,  the  legislature  may  take 
away  any  portion  of  the  powers,  privil^es, 
and  immunities  expressly  or  by  necessary  im- 
plication granted  to  private  corporations,  pro- 
vided protection  against  injustice  be  given. 
Platte,  etc..  Canal,  etc.,  Co.  f?.  Dowell,  (1892) 
17  Colo.  376. 


(c)  By  a  General  Statute.  —  Tlie  existence  of  a  general  statute  reserving  to  the 
legislature  the  right  to  alter  and  amend  the  charter  of  a  corporation,  unlike  a 
similar  provision  in  a  state  constitution,  does  not  prevent  a  state  from  making 
an  irrepealable  contract  with  a  corporation. 


New  Jersey  v.  Yard,  (1877)  96  U.  S.  111. 
See  also  the  following  cases : 

Louisiana.  —  New  Orleans  v.  St.  Anna's 
Asylum,  (1879)  31  La.  Ann.  292. 

Massachusetts.  —  Thornton  v.  Marginal 
Freight  R.  Co.,   (1877)    123  Mass.  32;   Agri- 
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cultural  Branch  R.  Co.  v,  Winchester,  (1866) 
13    Allen    (Mass.)    29;    Massachusetts    Gen. 
Hospital  r.  State  Mut.  L.  Assur.  Co.,  ( 1866) 
4  Gray  (Mass.)  227. 

AVj/-  York.  —  Suydam  r.  Moore,   (1850)  8 
Barb.  (N.  Y.)  368. 
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The  power  ezprenly  reserred  to  amend  or 
repeal  a  statute  should  not  be  frittered  away 
by  any  construction  of  subsequent  statutes, 
based  upon  the  mere  inference.  Covington  t?. 
Kentucky,  (1899)  173  U.  S.  239. 

A  general  statute  providing  that  "  the  char- 
ter of  every  corporation  that  shall  hereafter 
be  granted  by  the  legislature  shall  be  subject 
to  alteration,  suspension,  and  repeal,  in  the 
discretion  of  the  legislature,"  controls  subse- 
quent charters  not  expressly  excepted  from  its 
operation.  Home  of  the  Friendless  v.  Rouse, 
(1869)  8  Wall.  (U.S.)  438. 

,The  existence  of  a  general  statute  declaring 
that  the  charter  of  every  corporation  subse- 
quently granted  should  be  subject  to  altera- 
tion, suspension,  and  repeal  at  the  discretion 
of  the  legislature  does  not  prevent  the  opera- 
tion of  an  express  exemption  from  taxation 
contained  in  the  charter  of  a  corporation. 
Trask  r.  Maguire,  (1873)  18  Wall.  (U.  S.) 
402. 

Same  effect  as  inaertion  in  charter.  —  It  is 
competent  for  the  legislature  to  reserve  the 
right  to  alter  or  repeal  by  general  statute, 
and  such  reservation  as  to  future  charters 
will  have  precisely  the  same  effect  as  if  in- 
serted in  the  charter.  Under  a  statute  of 
this  description  charters  of  incorporated  com- 
panies thereafter  granted  are  repealable  al- 
though there  is  no  clause  in  the  charters  re- 
serving such  right.  State  v.  Railroad  Taxa- 
tion, (1874)  37  N.  J.  L.  228.  See  also  New 
Orleans  v.  St.  Anna's  Asylum,  (1879)  31  La. 
Ann.  292;  Watson  Seminary  r.  Pike  County 
Ct.,  (1899)  149  Mo.  57. 

Not  limited  to  external  basiaesa  of  corpo- 
ration.—  The  power  to  prescribe  such  regu- 
lations and  provisions  for  corporations  as  the 
legislature  may  deem  advisable,  which  is  re- 
served by  a  general  corporation  statute,  is  not 
limited  to  the  external  business  of  corpora- 
tions to  the  exclusion  of  interference  with 
their  internal  management.  The  statute  made 
no  distinction  between  the  internal  and  the 
external  business  of  corporations.  Freeport 
Water  Co.  v.  Freeport,  (1901)  180  U.  S.  587, 
affirming  (1900)  186  111.  179. 

A  statute  which  requires  corporations  to 
report  annually  to  the  secretary  of  state, 
and  which  provides  that  a  record  of  their  de- 
fault shall  be  prima  facie  evidence  of  nonuser, 
is  constitutional.  People  v.  Rose,  (1904)  207 
111.  352.  See  also  Danville  r.  Danville  Water 
Co.,  (1899)  178  111.299. 

Provisions  of  particular  statntes.  — A  gen- 
eral state  statute  provided  "  that  it  shall  be- 
come part  of  the  charter  of  every  corporation 
which  shall,  at  the  present  or  any  succeeding 
session  of  the  general  assembly,  receive  a 
grant  of  a  charter,  or  any  renewal,  amend- 
ment, or  modification  thereof  (unless  the  Act 
granting  such  charter,  renewal,  amendment, 
or  modification  shall,  in  express  terms,  except 
it),  that  every  charter  of  incorporation 
granted,  renewed,  or  modified  as  aforesaid 
shall  at  all  times  remain  subject  to  amend- 
ment, alteration,  or  repeal  by  the  legislative 
authority."    A  charter  of  a  railroad  company 


granting  to  that  company  all  the  rights,  privi- 
leges, and  immunities  which  had  been  granted 
to  another  railroad  company  without  ex- 
pressly excepting  it  from  the  operation  of  the 
above  statute,  was  held  not  to  give  an  immu- 
nity from  taxation,  though  the  statute  in- 
corporating that  other  company  excepted  its 
property  from  taxation  for  a  definite  term, 
and  excepted  its  charter  from  the  operation 
of  the  general  statute.  Uoge  v.  Richmond, 
etc.,  R.  Co.,  (1878)  99  U.  S.  352. 

A  general  state  law  enacted  that  the  char- 
ter of  every  corporation  subsequently  granted 
and  any  renewal,  amendment,  or  modification 
thereof  should  be  subject  to  amendment,  al- 
teration, or  repeal  by  legislative  authority  un- 
less the  Act  granting  the  charter  or  renewal, 
amendment,  or  modification  in  express  terms 
excepted  it  from  the  operation  of  that  law. 
The  charter  of  a  railroad  company  was  subse- 
quently amended  providing  that  the  stock  of 
the  company  and  the  real  estate  it  then 
owned,  or  might  thereafter  acquire,  should  be 
exempted  from  taxation  during  the  continu- 
ance of  the  charter.  The  charter  was  sub- 
ject, by  force  of  the  general  law,  to  repeal, 
and  no  obligation  was  impaired  by  the  adop- 
tion of  a  constitutional  provision  declaring 
that  "  the  property  of  corporations  now  exist- 
ing or  hereafter  created  shall  be  subject  to 
taxation,  except  in  cases  otherwise  provided 
for  in  this  Constitution,"  and  revenue  laws 
enacted  in  compliance  therewith.  Tomlinson 
V.  Jessup,   (1872)    15  Wall.   (U.  S.)  456. 

A  general  state  statute  provided  that  every 
Act  of  incorporation  "shall  at  all  times  be 
subject  to  amendment,  alteration,  or  repeal  at 
the  pleasure  of  the  legislature."  A  corpora- 
tion was  subsequently  chartered  for  the  pur- 
pose of  constructing  and  maintaining  a  dam 
across  a  river,  and  of  creating  the  water 
power  to  be  used  by  the  corporation.  The  Act 
provided  that  the  corporation  should  pay  such 
damages  to  the  owner  of  the  present  fishing 
rights  existing  above  the  dam  as  might  be 
awarded  by  the  county  commissioners  of  the 
counties  in  which  the  rights  existed.  Nothing 
was  said  about  fishing  rights  below  the  dam 
and  making  and  maintaining  or  not  making 
and  maintaining  any  fishway.  The  dam  was 
built  at  great  expense,  but  without  any  fish- 
way  in  it.  It  was  held  that  the  state  statute 
authorizing  the  commissioners  of  fisheries  of 
the  state  to  examine  the  several  dams  on  the 
rivers  of  the  state  and,  after  notice  to  the 
owners  thereof,  to  determine  and  define  the 
mode  and  plan  upon  which  suitable  and  sufii- 
cient  fishways  should  be  constructed,  and  pro- 
viding that  if  any  proprietor  of  any  dam 
should  refuse  or  neglect  to  agree  with  the 
commissioners,  to  build  the  fishways  after  ttie 
plan  was  duly  furnished  to  him,  the  commis- 
sioners might  build  the  same  at  his  expense, 
did  not  impair  the  obligation  of  any  contract. 
Holyoke  Water-Power  Co.  v.  Lyman,  (1872) 
15  Wall.  (U.  S.)  500,  affirming  (1870)  104 
Mass.  440. 

A  state  statute  provided  in  part  "that  all 
charters  and  grants  of  or  to  corporations  or 
amendments  thereof,  and  all  other  statutes, 
shall  be  subject  to  amendment  or  repeal  at 
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the  will  of  the  legislature,  unless  the  con- 
trary intent  be  therein  plainly  expressed/' 
It  was  held  that  a  subsequent  statute  grant- 
ing to  a  municipal  gas  company  the  exclusive 
privilege  of  erecting  and  establishing  gas 
works  in  a  city  during  the  continuance  of  the 
charter,  and  declaring  that  "  no  alteration  or 
amendment  to  the  charter  of  the  gas  company 


shall  be  made  without  the  concurrence  of  the 
city  council  and  the  directors  of  the  ^s  com- 
pany," plainly  expressed  the  intention  that 
the  company's  charter  should  not  be  amended 
or  repealed  "at  the  will  of  the  legislature." 
Louisville  Gas  Go.  x>.  Citizens'  Gas  Co., 
(1885)   115  U.  S.  696. 


(d)  By  a  Charter  Proviiion. —  Where  a  provision  is  incorporated  in  the  charter 
of  the  corporation  making  the  duration  of  the  charter  conditional,  or  reserving 
to  the  state  the  power  to  alter,  modify,  or  repeal  the  same  at  pleasure,  it  qualifies 
the  grant,  and  the  subsequent  exercise  of  that  reserved  power  cannot  be  regarded 
as  an  act  within  the  prohibition  of  the  Constitution. 

ever  may  be  the  motive  of  the  legislature,  or 
however  harshly  such  legislation  may  operate, 
in  the  particular  case,  upon  the  corporation 
or  parties  affected  by  it  The  corporation,  by 
accepting  the  grant  subject  to  the  legislative 
power  so  reserved  by  the  Constitution,  must 
be  held  to  have  assented  to  such  reservation. 
Hamilton  Gaslight,  etc.,  Co.  r.  Hamilton, 
(1892)  146  U.  S.  270,  affirming  (1889)  37 
Fed.  Rep.  832.  See  also  Board  of  Education 
V.  Board  of  Education,  (1902)  76  N.  Y.  App. 
Div.  355,  affirmed  (1904)   179  N.  Y.  556. 


Pennsylvania  College  Cases,  (1871)  13 
Wall.  (U.  S.)  213.  See  also  the  following 
cases: 

Connecticut,  —  English  v.  New  Haven,  etc., 
Co.,  (1864)  32  Conn.  240. 

Ma/ine.  —  Machias  Boom  v,  Sullivan, 
(1893)  85  Me.  343. 

Maryland.  —  American  Coal  Co.  17.  Consoli- 
dated Coal  Co.,  (1877)  46  Md.  15. 

New  Jersey.  —  State  v.  Person,  (1866)  32 
N.  J.  L.  134;  Stete  v.  Miller,  (1863)  30  N. 
J.  L.  368. 

South  Carolina.  —  Columbia,  etc.,  R.  Co.  v. 
Gibbes,  (1885)  24  S.  Car.  60. 

A  legiaUtive  grant  to  a  corporation  of 
gpecial  priyileges,  if  not  forbidden  by  the 
Constitution,  may  be  a  contract;  but  where 
one  of  the  conditions  of  the  grant  is  that  the 
legislature  may  alter  or  revoke  it,  a  law  alter- 
ing or  revoking,  or  which  has  the  effect  to 
alter  or  revoke,  the  exclusive  character  of 
such  privilege,  cannot  be  regarded  as  one  im- 
pairing the  obligation  of  the  contract,  what- 


Conditional  right  to  repeaL  —  When  a  cor- 
poration charter  provides  that  ''if  the  said 
company  abuse  or  misuse  any  of  the  privi- 
leges hereby  granted,  the  legislature  may  re- 
sume the  rights  granted  to  the  said  company," 
the  right  to  repeal  vests  in,  and  may  be  exer- 
cised by,  the  legislature  whenever  the  event 
occurs  upon  which  they  stipulated  for  the 
right.  Erie,  etc.,  R.  Co.  r.  Casey,  (1856)  26 
Pa.  St.  302. 


(3)  Impairing  Vested  Rights,  —  The  power  to  amend  or  repeal  cannot  be 
availed  of  to  take  away  property  already  acquired  or  to  deprive  a  corporation 
of  the  fruits  already  reduced  to  possession  of  contracts  lawfully  made. 


Adirondack  R.  Co.  v.  New  York  State, 
(1900)  176  U.  S.  344,  affirming  (1899)  160 
N.  Y.  225.    See  also  the  following  cases: 

United  States,  —  Coast-Line  R.  Co.  v. 
Savannah,  (1887)  30  Fed.  Rep.  646;  In  re 
Tiburcio  Parrott,   (1880)    1  Fed.  Rep.  493. 

Kentucky. '-'^Ag'fa  v.  Dillard,  (1854)  15  6. 
Mon.  (Ky.)  340. 

Massachusetts.  —  Selectmen  v.  New  York, 
etc.,  R.  Co.,  (1894)  161  Mass.  259;  Parker  v. 
Metropolitan  R.  Co.,  (1872)  109  Mass.  506; 
Woodward  v.  Central  Vermont  R.  Co.,  (1902) 
180  Mass.  599;  Thornton  v.  Marginal  Freight 
R.  Co.,  (1877)  123  Mass.  32;  Com.  v.  Essex 
Co.,  (1859)   13  Gray  (Mass.)  239. 

A^eu?  Yorfc.  —  People  r.  O'Brien,  (1888)  111 
N.  Y.  1,  affirming  (1887)  45  Hun  (N.  Y.) 
619. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Rowland, 
(1888)  70  Tex.  298. 

The  capacity  to  acquire  land  by  condemna- 
tion  for  the  construction  of  a  railroad  attends 
the  franchise  to  be  a  railroad  corporation, 
and  when  unexecuted  cannot  be  held  to  be  in 
itself  a  vested  right  surviving  the  existence 


of  the  franchise  or  an  authorized  circumscrip- 
tion of  its  scope.  Adirondack  R.  Co.  r.  New 
York  State,  (1900)  176  U.  S.  344,  affirming 
(1899)    160  N.  Y.  225. 

Persons  making  contracts  with  a  priTate 
corporation  know  that  the  legislature,  even 
without  the  assent  of  the  corporation,  may 
amend,  alter,  or  modify  its  charter  in  all 
cases  where  the  power  to  do  so  is  reserved  in 
the  charter  or  in  any  antecedent  general  law 
in  operation  at  the  time  the  charter  was 
granted,  and  they  also  know  that  such  amend- 
ments, alterations,  and  modifications  may,  as 
a  general  rule,  be  made  by  the  legislature 
with  the  assent  of  the  corporation,  even  in 
cases  where  the  charter  is  unconditional  in 
its  terms  and  there  is  no  general  law  of  the 
state  containing  any  such  reservation.  Such 
contracts  made  between  individuals  and  the 
corporation  do  not  vary  pr  in  any  manner 
chjinge  oj  modify  the  relation  between  the 
state  and  the  corporation  in  respect  to  the 
right  of  the  state  to  alter,  modify,  or  amend 
such  a  charter,  as  the  power  to  pass  such 
laws  depends  upon  the  assent  of  the  oorporm^ 
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tion  or  upon  some  reservation  made  at  the 
time,  as  evidenced  by  some  pre-existing  gen- 
eral law  or  by  an  express  provision  incorpo- 
rated into  the  charter.  Pennsylvania  College 
Cases,  (1871)  13  Wall.  (U.  S.)  218.  See  also 
Macon,  etc.,  R.  Co.  t?.  Gibson,  (1890)  85 
Ga.  1. 

Affecting  holders  of  securities.  —  A  pro- 
vision in  a  general  statute,  that  **  the  charter 
of  every  corporation  shall  be  subject  to  al- 
teration, suspension  and  repeal,  in  the  discre- 
tion of  the  legislature,"  authorizes  the  enact- 
ment of  a  statute  enabling  a  corporation  to 


retire  a  certain  amount  of  preferred  stock  in 
exchange  for  bonds  additional  and  subordi- 
nate to  first  mortgage  bonds,  and  such  statute 
does  not  impair  the  contractual  relations  es- 
tablished between  the  holders  of  the  di£ferent 
securities  by  reason  of  the  respective  amounts 
of  such  securities  of  di£ferent  classes,  the  dif- 
fering rates  of  interest  thereon,  or  their  differ- 
ent measures  of  participation  in  profits,  or 
dividends,  or  assets,  which  were  prescribed 
when  the  corporation  was  organized  and  the 
present  holders  bought  their  stock.  C.  H. 
Venner  Co.  v.  U.  S.  Steel  Corp.,  (1902)  116 
Fed.  Rep.  1012. 


fc.  Exemption  fbom  or  Limitation  of  Taxation.  —  The  legislature  of  a 
state  may  exempt  particular  parcels  of  property  or  the  property  of  particular 
persons  or  corporations  from  taxation,  either  for  a  specified  period  or  per- 
petually, or  may  limit  the  amount  or  rate  of  taxation  to  which  such  property 
shall  be  subjected.  And  when  such  immunity  is  conferred  or  such  limitation 
is  prescribed  by  the  charter  of  a  corporation,  it  becomes  a  part  of  the  contract, 
and  is  equally  inviolate  with  its  other  stipulations. 

A  grant  of  authority  to  a  railroad  company 
to  construct  its  road,  containing  provisions 
relating  to  taxation,  does  not  preclude  the 
right  of  further  taxation  by  the  state.  Erie 
R.  Co.  f?.  Pennsylvania,  (1874)  21  Wall. 
(U.  S.)  498. 

A  Uis9\A8%pp%  statute  provided  in  the  char- 
ter of  a  railroad  company  that  its  property 
should  "be  exempt  from  taxation  for  a  term 
of  twenty  years  from  the  completion  of  said 
railroad  to  the  Mississippi  river,  but  not  to 
extend  beyond  twenty-five  years  from  the  date 
of  the  approval  of  this  Act."  The  decision  of 
the  Supreme  Court  of  the  state  that  the  ex- 
emption created  was  intended  to  commence 
from  and  after  the  completion  of  a  railroad 
to  the  Mississippi  river,  and  was  to  continue 
thereafter  for  twenty  years  if  the  road  was 
completed  to  the  river  in  five  years  from  the 
date  of  the  approval  of  the  Act,  but  liable 
to  be  diminished  by  whatever  time  beyond 
five  years  was  consumed  in  the  completion 
of  the  road  to  the  river,  was  afiirmed.  Yazoo, 
etc.,  R.  Co.  r.  Thomas,  (1889)  132  U.  S.  184, 
affirming  (1888)  37  Fed.  Rep.  24. 

State  legislatures,  unless  prohibited  in 
terms  by  state  constitutions,  may  contract 
by  legislation  to  release  the  exercise  of  taxing 
a  particular  thing,  corporation,  or  person,  as 
that  may  appear  in  its  Act.  Jefferson  Branch 
Bank  v,  Skelly,  (1861)  1  Black  (U.  S.)  448, 
reversing  (1859)  9  Ohio  St.  606.  See  also 
New  York  r.  Eighth  Ave.  R.  Co.,  (1887)  43 
Hun  (N.  Y.)  614. 

By  a  special  statute  the  charter  of  a  rail- 
road company  incorporated  under  the  general 
railroad  law  of  the  state,  was  amended  to 
facilitate  the  construction  of  the  road  and  to 
authorize  towns  to  subscribe  to  the  capital 
stock.  It  provided  *'  that  the  real  and  per- 
sonal property  of  said  corporation  shall  be 
exempt  from  taxation  for  state,  county,  town 
or  municipal  purposes,  until  a  single  track  of 
said  road  shall  be  completed  and  in  operation, 
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Delaware  Railroad  Tax,  (1873)  18  Wall. 
(U.  S.)  225,  affirming  Minot  v.  Philadelphia, 
etc.,  R.  Co.,  (1870)  2  Abb.  (U.  S.)  323,  17 
Fed.  Cas.  No.  9,645.  See  also  the  following 
cases: 

United  States.  —  Pacific  R.  Co.  v.  Maguire, 
(1873)  20  Wall.  (U.  S.)  43;  Humphrey  v. 
Pegues,  (1872)  16  WaU.  (U.  S.)  249;  Home 
of  Friendless  v.  Rouse,  (1869)  8  Wall.  (U. 
S.)  438. 

Arkansas.  —  Memphis,  etc.,  R.  Co.  v.  Berry, 
(1883)  41  Ark.  436;  Oliver  v.  Memphis,  etc., 
R.  Co.,  (1875)  30  Ark.  128;  State  r.  Critten- 
den County  Ct.,  (1858)   19  Ark.  360. 

Connecticut.  —  Seymour  v.  Hartford, 
(1851)  21  Conn.  481. 

Delaware.  —  State  r.  Smyrna  Bank,  ( 1859) 
2  Houst.  (Del.)  99. 

Maine.  —  State  r.  Maine  Cent.  R.  Co., 
(1877)  66  Me.  488. 

Missouri.  —  Scotland  County  v.  Missouri, 
etc.,  R.  Co.,  (1877)  65  Mo.  123. 

New  Hampshire.  —  Brewster  t;.  Hough, 
(1839)   10  N.  H.  138. 

New  Jersey.  —  Newark,  etc.,  Horse  Car  R. 
Co.  V.  Clark,  (1891)  53  X.  J.  L.  332;  Sisters 
of  Charity  i?.  Chatham  Tp.,  (1888)  51  N.  J. 
L.  89;  State  Board  of  Assessors  V.  Morris, 
etc.,  R.  Co.,  (1886)  49  N.  J.  L.  193;  State  v. 
Railroad  Taxation  Comr.,  (1874)  37  N.  J.  L. 
240. 

North  Carolina.  —  Worth  v.  Wilmington, 
etc.,  R.  Co.,  (1883)  89  N.  Car.  291. 

O^to.  —  Milan,  etc.,  Plank-road  Co.  V. 
Husted,  (1854)  3  Ohio  St.  578. 

Oregon. —  Ladd  v.  Portland,  (1898)  32 
Oregon  271. 

Tennessee.  —  Knoxville,  etc.,  R.  Co.  v. 
Hicks,  (1877)  9  Baxt.  (Tenn.)  442;  State  v. 
Bank  of  Commerce,  (1895)  95  Tenn.  221; 
State  V.  Butler,  (1888)  86  Tenn.  614;  State 
V.  Butler,  (1884)   13  Lea  (Tenn.)  401. 

Virginia.  —  Com.  v,  Richmond^  etc.,  R.  Co., 
(1886)  81  Va.  355. 

See  also  supra,  p.  794,  paragraph  As  to 
exemption  from  taxation* 
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but  the  time  of  such  exemption  shall  not  ex- 
ceed the  term  of  ten  years,  nor  shall  this  sec- 
tion apply  to  any  road  now  wholly  or  partly 
constructed  which  may  be  consolidated  with 
this  road."  It  was  held  that  the  exemption 
from  t.axation,  with  the  other  provisions,  con- 
stituted a  contract  founded  on  considerations 
of  policy  stated  in  the  Act,  and  was  one 
which,  as  against  the  corporation  and  its 
stockholders,  could  not  have  been  abrogated 
by  the  state,  but  for  the  reservation  in  the 
constitution  of  the  state  and  in  the  general 
railroad  law  giving  to  the  legislature  the 
right  to  amend  the  charter  of  the  corpora- 
tion. Hewitt  V.  New  York,  etc.,  R.  Co.,  (1875) 
12  Blatchf.  (U.  S.)  452,  12  Fed.  Cas.  No. 
6,443. 

By  amendment  of  charter.  — The  fact  that 
the  exemption  from  taxation  is  by  an  amend- 
ment of  the  charter,  even  of  an  equipped  cor- 
poration, does  not  detract  from  its  character 
as  a  contract.  Barnes  v.  Komegay,  (1894) 
62  Fed.  Rep.  672. 

After  extension  of  charter.  —  The  existence 
of  an  exemption  from  taxation  lasts  only  dur- 
ing the  continuance  of  the  charter^  and  when 
the  charter  is  extended  without  any  such 
promise,  the  power  to  tax  revives.  State  v, 
Smyrna  Bank,  (1859)  2  Houst.  (Del.)   99. 

For  a  case  where  the  exemption  continued 
after  the  extension  of  a  charter,  though  the 
constitution  in  force  at  the  time  of  the  ex- 
tension prohibited  any  exemption,  see  Citi- 
zens* Bank  v.  Board  of  Assessors,  (1893)  54 
Fed.  Rep.  73. 

By  relation  to  charter  of  another  company. 

—  A  statute  granting  to  a  corporation  all  the 
rights  and  privileges  of  a  company  which  has 
a  charter  immunity  from  taxation  does  not 
confer  the  exemption  on  the  new  corporation. 
'*The  words  'rights,  privileges,  and  immuni- 
ties '  when  used  in  a  statute  of  the  kind  under 
consideration  are  certainly  full  and  ample  for 
the  purpose  of  granting  an  exemption  from 
taxation  contained  in  the  first  or  original 
statute,  and  when  in  granting  to  still  another 
company  certain  rights  the  word  'immuni- 
ties' is  dropped,  its  absence  would  seem  and 
ought  to  have  some  special  significance." 
Phoenix  F.  &  M.  Ins.  Co.  t?.  Tennessee,  (1896) 
161  U.  S.  176.  See  also  Howe  Ins.,  etc.,  Co. 
V.  Tennessee,   (1896)   161  U.  S.  198. 

A  grant  to  a  corporation  of  "  all  the  rights, 
powers,  and  privileges  "  granted  to  a  rai&oad 
company  of  which  it  is  to  be  the  successor, 
gives  to  the  new  corporation  the  exemption 
from  taxation  which  was  one  of  the  ''rights 
and  privileges "  of  the  original  company. 
Tennessee  t\  Whitworth,  (1886)  117  U.  S. 
145,  affirming  (1884)  22  Fed.  Rep.  81.  But 
in  Phoenix  F.  &  M.  Ins.  Co.  V.  Tennessee, 
(1896)  161  U.  S.  182,  the  court  feaid:  "The 
decision  in  this  last  case  should  be  confined 
to  the  peculiar  language  used  in  the  various 
statutes  therein  cited,  wherein,  aside  from  the 
word  '  privilege,'  it  may  be  argued  that,  con- 
sidering all  the  language  used  in  those  stat- 
utes, the  intention  of  the  legislature  to  exempt 
the  company  named  from  taxation  inay  fairly 
well  be  made  out." 


Exemption  from  taxation  may  be  constmed 
as  included  in  the  word  "  privileges  "  if  there 
are  other  provisions  removing  all  doubt  of 
the  intention  of  the  legislature  in  that  re- 
spect. Wilmington,  etc.,  R.  Co.  v,  Alsbrook, 
(1892)  146  U.  S.  297. 

A  charter  of  a  railroad  corporation  invesst- 
ing  it  with  all  the  rights  and  powers  neces- 
sary to  the  construction  and  repair  of  ita 
railroad,  and  for  that  purpose  to  '*  have  and 
use  all  the  powers  and  privileges "  and  be 
subject  to  the  obligations  contained  in  the 
enumerated  sections  of  a  charter  previously 
granted  to  another  railroad  company,  does  not 
confer  on  the  new  corporation  the  privilege 
of  exemption  from  taxation  contained  in  the 
enumerated  sections  of  the  other  charter,  but 
only  such  powers  and  privileges  as  are  neces- 
sary to  carry  into  effect  the  object  for  which 
the  new  company  was  incorporated.  An- 
napolis, etc.,  R.  dc>.  V.  Anne  Arundel  County, 
(1880)   103  U.  S.  3. 

A  charter  investing  a  railroad  company,  for 
the  purpose  of  making  and  using  its  road, 
with  all  the  powers,  rights,  and  privileges  of 
another  railroad  company,  ddes  not  include 
immunity  from  taxation,  granted  to  that 
other  company,  as  such  immunity  is  not  neces- 
sary for  the  purpose  of  making  and  using  a 
road.  Memphis,  etc,  R.  Co.  v,  Gaines,  (1878) 
97  U.  S.  711. 

A  state  statute  passed  in  1851,  to  incor- 
porate a  railroad  company,  chartered  the  cor- 
poration, but  did  not  exempt  its  property 
from  taxation.  An  Act  passed  in  1855  to 
amend  its  charter  did  exempt  it.  In  1863  an 
Act  was  passed  conferring  upon  a  company 
which  had  been  incorporated  in  1849  to  build 
a  railroad,  but  which  had  never  found  induce- 
ments sufficient  to  make  it  build  the  road, 
all  the  rights,  powers  and  "  privileges  '• 
granted  by  the  amended  charter  of  the  first 
company.  It  was  held  that  the  property  of 
the  second  road  was  made,  by  the  Act  of 
1863,  exempt  from  taxation,  and  that  the 
legislature  could  not  repeal  the  Act  of  1863, 
so  as  to  sulject  it  to  taxation.  Humphrey  r. 
Pegues,   (1872)    16  Wall.   (U.  S.)  249. 

See  also  Louisville,  etc.,  R.  Co.  r.  Gaines, 
(1880)  3  Fed.  Rep.  279,  in  which  case  the 
court  said:  "Humphrey  17.  Pegues  is  exactly 
similar  to  the  case  under  consideration,  and 
is  conclusive,  unless  its  authority  has  been 
overthrown  or  weakened  by  subsequent  decis- 
ions of  the  same  court.  It  is  insisted  that  it 
has  been  overruled  or  materially  qualified  by 
Morgan  v.  Louisiana,  (1876)  93  U.  S.  217- 
223.     We  do  not  concur  in  this  view.     The 

Suestions  involved  in  the  two  cases  were  very 
i£ferent.  There  is  no  conflict  between  them. 
In  the  first  it  is  held  that  a  grant  to  one 
railroad  company  of  the  '  powers,  rights,  and 
privileges '  of  another  carried  to  the  former 
an  exemption  from  taxation  enjoyed  by  the 
latter,  while  in  the  second  case  it  was  de- 
cided that  a  foreclosure  sale  of  the  '  property 
and  franchises '  of  a  railroad  company  did 
not  vest  the  purchaser  with  an  immunity 
from  taxes  possessed  by  the  company  who»e 
property  was  sold ;  because,  say  the  court,  the 
'  franchises '  of  a  railroad  company  are  such 
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as  '  are  essential  to  the  operations  of  the  cor- 
poration; positive  riffhts  or  privileges,  with- 
out which  the  road  of  the  company  could  not 
be  successfully  worked/  and  that  'immunity 
from  taxation  is  not  one  of  them.' " 

When,  in  addition  to  the  words  "  powers, 
rights,  privileges,  and  franchises,"  tnere  is 
added  the  word  "  immunities,"  in  legislative 
grants  to  a  new  company  of  the  same  charter 
attributes  which  were  enjoyed  by  an  older 
corporation  which  possesses  exemption  from 
taxation,  the  word  "immunities"  includes 
immunity  from  taxation,  and  is  the  apt  word 
used  in  legislation  to  express  that  peculiar 
exemption.  Bancroft  v.  Wicomico  County, 
(1903)  121  Fed.  Rep.  880. 

Conditional  exemption.  —  A  clause  in  the 
charter  of  a  railroad  company  that  "no  tax 
shall  ever  be  laid  on  said  road  or  its  fixtures 
which  shaU  reduce  the  dividends  below  eight 
per  cent.,"  is  a  valid  conditional  exemption 
from  taxation  when  there  was  no  provision 
either  in  the  constitution  or  the  general  laws 
of  the  state  in  existence  at  the  time  which 
reserved  to  the  state  the  right  to  alter, 
modify,  or  repeal  the  charter.  The  constitu- 
tional power  to  grant  exemption,  whollv  or 
partial,  and  for  fixed  or  indefinite  periods, 
necessarily  includes  the  power  to  exempt  upon 
conditions  or  contingencies  which  are  to  hap- 
pen in  the  future.  Mobile,  etc.,  R.  Co.  v, 
Tennessee,  (1894)  153  U.  8.  487. 

Failure  to  accept  charter.  —  A  company  in- 
corporated under  a  charter  granting  exemp- 
tion from  taxation  does  not  acquire  that 
right  when  there  was  a  failure  to  accept  the 
charter  and  organize  thereunder  until  after  a 
lapse  of  twenty -four  years,  and  at  the  time 
the  company  was  organized  the  state  consti- 
tution prohibited  any  exemption  of  the  prop- 
erty of  the  corporation.  Planters'  Ins.  Co.  v. 
Tennessee,   (1896)    161  U.  S.  196. 

Conaideration.  —  In  the  case  of  a  corpora- 
tion the  exemption,  if  originally  made  in  the 
Act  of  incorporation,  is  supported  upon  the 
consideration  of  the  duties  and  liabilities 
which  the  corporators  assume  by  accepting 
the  charter.  When  made  by  an  amendment 
of  the  charter,  it  is  supported  upon  the  con- 
sideration of  the  greater  efficiency  with  which 
the  corporation  will  thus  be  enabled  to  dis- 
charge the  duties  originally  assumed  by  the 
corporators  to  the  public,  or  of  the  greater 
facility  with  which  it  will  support  its  liabili- 
ties and  carry  out  the  purposes  of  its  crea- 
tion. Tomlinson  v,  Jessup,  (1872)  15  Wall. 
(U.  S.)  459. 

The  payment  of  the  price  charged  for  the 
granting  of  a  franchise,  whether  by  the  pay- 
ment of  an  annual  charge  or  a  stipulated  al- 
ternative, is  a  limitation  upon  the  taxing 
power  of  the  legislature  making  it,  and  upon 
the  succeeding  legislatures,  to  impose  any  fur- 
ther tax  upon  the  franchise.  Gordon  v.  Ap- 
peal Tax  a.,  (1845)  3  How.  (U.  S.)   146. 

The  public  purposes  to  he  attained  by  the 
establishment  of  a  charitable  or  an  educa- 
tional institution  constitute  a  consideration 
on  which  contracts  exempting  such  institution 
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from  taxation  may  be  based.  Washington 
University  v.  Rouse,  (1869)  8  Wall.  (U.  S.) 
440. 

Where  a  privilege  or  immunity  from  taxa- 
tion given  to  colleges  was  a  mere  gratuity,  it 
was  subject  to  the  legislative  will,  and  might 
at  any  time  be  altered  or  revoked.  Appeal 
Tax  Ct.  V,  State  University,  (1879)  50  Md. 
467. 

An  exemption  from  taaation,  founded  upon 
motives  of  public  policy,  and  not  upon  any 
adequate  consideration,  may  be  repealed,  since 
it  is  not  a  contract  within  the  constitutional 
provision.  People  v.  Roper,  (1866)  36  N.  Y. 
629. 

A  grant  of  exemption  from  taxation  by  the 
legislature,  unless  based  upon  a  consideration, 
does  not  bind  the  state,  and  property  thus 
exempted  by  one  legislature  may  be  taxed  by 
the  next.  Pennsylvania  R.  Co.  v.  Bowers, 
(1889)   124  Pa.  St.  192. 

Change  of  business.  —  A  corporation  can- 
not, under  a  general  statute,  change  its  busi- 
ness from  that  of  insurance,  as  provided  in 
its  original  charter,  to  that  of  banking,  and 
still  retain  the  exemption  from  the  payment 
of  taxes,  when  the  state  constitution  in  force 
at  the  time  of  the  change  of  business  re- 
quires that  such  property  should  be  taxed. 
Memphis  City  Bank  v.  Tennessee,  (1896)  161 
U.  S.  190. 

On  sale  of  charter  under  foreclosure.  —  An 
exemption  from  taxation  contained  in  the 
charter  of  a  corporation  is  a  personal  privi- 
lege in  favor  of  the  corporation  therein  specifi- 
cally referred  to,  and  does  not  pass  with  the 
sale  of  that  charter  under  a  foreclosure  sale. 
All  that  could  be  acquired  by  such  a  pur- 
chase, if  anything,  would  be  the  rights  and 
privileges  mentioned  in  the  charter,  and  sub- 
ject to  the  provisions  of  the  constitution  and 
laws  existing  at  the  time  of  such  purchase. 
Mercantile  Bank  v,  Tennessee,  (1896)  161 
U.  S.  171. 

Special  tax  for  local  improvement.  —  An 
exemption  from  taxation  is  to  be  taken  as  an 
exemption  simply  from  the  burden  of  ordi- 
nary taxes,  taxes  proper,  and  does  not  relieve 
from  the  obligation  to  pay  special  assess- 
ments.     Illinois    Cent.    R.    Co.    i>.    Decatur, 

(1893)  147  U,  S.  199.  See  also  Ford  v. 
Delta,  etc.,  Land  Co.,  (1897)  164  U.  S.  670, 
affirming  (1890)  43  Fed.  Rep.  181. 

Right  not  destroyed  without  consent  of 
stockholder.  —  When  the  charter  of  a  corpo- 
ration gives  an  exemption  from  taxation,  each 
stockholder,  by  virtue  of  his  interest  in  the 
corporation,  has  a  right  to  this  exemption  as 
a  part  of  the  property  of  the  corporation 
which  cannot  be  pjiven  away  or  destroyed  with- 
out  his   concurrence.      Barnes   v.    Kornegay, 

(1894)  62  Fed.  Rep.  672. 

Of  land.  —  A  state  statute  authorizing  the 
issue  of  transferable  land  scrip,  and  its  re- 
ceipt from  locators  of  land  in  payment,  and  a 
provision  offering  inducements  to  purchasers 
and  contractors  by  exempting  from  taxation 
for    ten    years    or    until    reclaimed,    all    the 
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swamp  or  overflowed  lands,  constituted  a  con- 
tract between  the  state  and  the  holders  of  the 
land  scrip  issued  tmder  a  statute;  and  a  re- 
peal of  the  exemption,  so  far  as  it  concerned 
lands  paid  for  either  before  or  after  the  re- 
peal by  scrip  issued  and  paid  out  before  re- 
peal, impaired  the  contract  of  the  state  with 
the  holders  of  the  scrip.  McGee  v.  Mathis, 
(1866)  4  Wall.  (U.  S.)  156. 

The  legislature  of  the  colony  of  New  Jersey 

} massed  an  Act  in  1758^  exempting  certain 
ands  from  taxation  which  had  been  pur- 
chased for  Indians,  in  consideration  of  which 
they  released  their  claim  to  other  lands  in 
New  Jersey.  In  1801  the  state  of  New  Jersey 
authorized  a  sale  of  the  land,  but  the  statute 
contained  no  expression  in  any  manner  re- 
specting the  privilege  of  exemption  from 
taxation  which  was  annexed  to  those  lands  by 
the  Act  under  which  they  were  purchased 
and  settled  on  the  Indians.  It  was  held  that 
the  exemption  from  taxation,  though  for  the 
benefit  of  the  Indians,  was  annexed  to  the 
land  itself,  not  to  their  persons,  and  that  a 
statute  repealing  the  exemption  impaired  the 
obligation  of  the  contract.  New  Jersey  v, 
Wilson,  (1812)  7  Cranch  (U.  S.)  164. 

The  repeal  of  a  law  of  a  state,  under  which 
land  within  the  state  purchased  from  the 
United  States  was  exempt  from  taxation 
until  five  years  after  the  time  of  the  sale, 
could  not  have  the  effect  of  subjecting  to 
taxation  land  purchased  prior  to  the  repeal, 
as  it  would  impair  the  obligation  of  the  con- 
tract of  the  state  with  the  purchaser.  Thomp- 
son t7.  Holton,  (1855)  6  McLean  (U.  S.)  386, 
23  Fed.  Cas.  No.  13,958. 

A  law  exempted  from  taxation  all  lands, 
tenements,  and  revenues  of  Harvard  College, 
not  exceeding  the  value  of  £500  per  annum. 
It  was  held  that  the  lands  first  acquired 
by  the  college  before  their  annual  income 
amounted  to  £500  would  never  be  liable  to 
taxation  so  long  as  they  were  owned  by  the 
college,  and  that  they  were  equally  exempt 
from  taxation  in  the  hands  of  a  lessee.  Hardy 
V,  Waltham,   (1828)   7  Pick.   (Mass.)    108. 

A  lease  by  a  railroad  company,  enjoying 
an  exemption  from  taxation,  of  its  road  to 
another  railroad  company  does  not  forfeit 
the  exemption  when  the  lessor  company  has 
maintained  an  independent  existence,  and  is 
regarded  by  the  taxing  officers  as  an  actual 
corporation,  having  its  own  separate  and 
independent  existence,  its  own  officers,  its 
own  capital  stock,  its  own  funded  debt,  its 
own  earnings,  gross  and  net,  and  in  all  re- 
spects a  proper  subject  of  taxation.  Com. 
V,  Philadelphia,  etc.,  R.  Co.,  (1894)  164  Pa. 
St.  265. 

Property  of  Bible  society.  —  Where  it  was 
provided  in  an  Act  incorporating  the  Ala- 
bama Bible  Society  that  the  property  of  the 
society  should  be  exempt  from  taxation,  it 
was  held  that  the  grant  of  a  charter  and  its 
acceptance  constituted  a  contract  between 
the  state  and  the  corporation  such  as  comes 
within  the  meaning  of  the  Federal  Constitu- 
tion, the  contractual  element  of  consideration 
for  the  exemption  being  Bupplie4  when  the 
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charter  was  accepted  and  acted  under,  and 
the  obligation  of  the  contract  could  not  be 
impaired  by  a  later  constitution  of  the  state. 
State  V,  Alabama  Bible  Soc.,  (1902)  134 
Ala.  632. 

A  provision  in  the  charter  of  a  charitable 
institution  "  that  the  property  of  the  cor- 
poration shall  be  exempt  from  taxation  "  is  a 
contract  between  the  state  and  the  corpora- 
tors that  the  property  given  for  the  charitable 
uses  specified  in  the  charter  shall,  so  long  as 
it  is  applied  to  those  uses,  be  exempt  from 
taxation.  Home  of  Friendless  r.  Rouse, 
(1869)  8  Wall.  (U.  S.)  436. 

Grants  or  donations  for  religious  or  char- 
itable purposes,  made  under  a  Connecticut 
statute  which  provided  that  they  shall  be 
forever  free  from  taxation,  cannot,  by  a  re- 
peal of  the  statute,  be  subjected  to  taxation 
as  if  the  statute  never  existed.  Under  such  a 
statute  it  is  necessary  that  the  donor  should, 
by  express  terms  of  the  grant,  impress  upon 
the  property  a  perpetual  sequestration  for 
the  object  specified  in  the  statute  in  order 
to  entitle  the  property  to  the  exemption. 
Seymour  v.  Hartford,  (1851)  21  Conn.  481, 
holding  that  where  a  deed  to  an  ecclesiastical 
society  expressly  declared  that  the  gift  was  a 
sure  and  absolute  fee  simple,  without  any 
manner  of  condition,  the  donation  did  not 
come  within  the  statute.  See  also  Osborne 
V.  Humphrey,  (1829)  7  Conn.  335;  Atwater 
t\  Woodbridge,  (1826)  6  Conn.  223. 

A  Connecticut  statute  which  provided  that 
"whenever  any  ecclesiastical  society,  or  any 
public  or  charitable  institution,  shall  have 
leased  or  otherwise  conveyed  any  real  estate, 
from  which  said  society  or  institution  does 
not  receive  an  annual  income  or  rent,  or 
where  such  conveyance  is  intended  to  be  a 
perpetual  conveyance,  such  estate  shall  not 
be  exempt  from  taxation,"  was  held  not  to 
constitute  a  contract  which  was  violated  by 
a  subsequent  statute  which  provided  "that 
all  such  lands,  tenements,  hereditaments,  and 
other  estates,  that  either  formerly  have  been, 
or  hereaafter  shall  be,  given  and  granted, 
either  by  the  general  assembly  of  this  colony, 
or  by  any  town,  village,  or  particular  person 
or  persons,  for  the  maintenance  of  the  min- 
istry of  the  gospel  in  any  part  of  this  colony, 
or  schools  of  learning,  or  for  the  relief  of  poor 
people,  or  for  any  other  public  and  charitable 
use,  shall  forever  remain,  and  be  continued 
to  the  use  or  uses  to  which  such  lands. 
tenements,  hereditaments,  or  other  estates 
have  been  or  shall  be  given  and  granted, 
according  to  the  true  intent  and  meaning  of 
the  grantors,  and  to  no  other  use  whatsoever; 
and  shall  also  be  exempted  out  of  the  general 
lists  of  estates  and  free  from  the  payment  of 
rates."  Lord  v.  Litchfield,  (1869)  36  Conn. 
116,  approving  Brainard  v,  Colchester. 
(1863)  31  Conn.  407,  in  which  latter  case 
Landon  v.  Litchfield,  (1836)  11  Conn.  251. 
was  disapproved. 

Exemption  of  right  of  way  includes  super- 
structures. —  An  exemption  from  taxation  of 
the  riulit  of  way  across  the  public  domain 
grant 04  by  an  Act  of  Congress  includes  aq 
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exemption  from  taxation  of  the  superstruc- 
turee  built  thereon.  New  Mexico  v.  U.  S. 
Trust  Co.,  (1898)  172  U.  S.  171,  judgment 
modified  (1899)   174  U.  S.  546. 

An  Act  of  (Dongress  granting  to  a  railroad 
company  a  right  of  way  across  the  public 
domain  in  a  territory,  with  exemption  from 
taxation,  does  not  give  an  exemption  from 
taxation  to  the  right  of  way  acquired  over 
land  which  was  held  in  private  ownership  at 
the  time  of  the  grant.  New  Mexico  v.  U.  S. 
Trust  Co.,  (1899)   174  U.  S.  547. 

The  charter  of  a  university  provided  "  that 
all  property,  of  whatever  kind  or  descrip- 
tion, belonging  to  or  owned  by  said  corpora- 
tion, shall  be  forever  free  from  taxation  for 
any  and  all  purposes,^'  at  the  time  the  state 
constitution  declared  that  "  the  property  of 
the  state  and  counties,  both  real  and  per- 
sonal, and  such  other  property  as  the  gen- 
eral assembly  may  deem  necessary  for  school, 
religious,  and  charitable  purposes,  may  be 
exempt  from  taxation."  The  state  Supreme 
Court  held  that  the  exemption  from  taxation 
extended  only  to  properly  used  for  schools, 
that  is,  property  directly  and  immediately 
used,  and  not  property  from  which  remote  or 
consequential  benefit  is  derived.  In  reversing 
the  judgment  of  the  state  Supreme  Court, 
the  United  States  Supreme  Court  held  that 
the  state  constitution  imposed  no  limit  on  the 
discretion  of  the  legislature  to  exempt  all  the 
properly  of  the  institution  from  taxation, 
undthat  the  right  of  exemption  was  impaired 
ty  a  subsequent  constitutional  provision  and 
statute  limiting  the  exemption  to  such  prop- 
erty as  might  be  deemed  necessary  for  school 
purposes.  Northwestern  University  v.  People, 
(1678)  99  U.  S.  319. 

The  charter  of  a  railroad  corporation  ex- 
empting its  property  from  taxation  exempts 
not  only  the  rolling  stock,  roadbed,  and  depot 
grounds,  but  also  the  franchise.  ''  Nothing 
is  better  settled  than  that  the  franchise  of  a 
private  corporation  —  which  in  its  applica- 
tion to  a  railroad  is  the  privilege  of  running 
it  and  taking  fare  and  freight  —  is  property, 
and  of  the  most  valuable  kind,  as  it  cannot 
be  taken  for  public  use  even  without  com- 
pensation." Wilmington,  etc.,  R.  Co.  v, 
Reid,  (1871)  13  Wall.  (U.  S.)  268.  See  also 
Raleigh,  etc.,  R.  Co.  v.  Reid,  (1871)  13  Wall. 
(U.  8.)  269,  reverHng  (1870)  64  N.  Car.  156. 

Br€Mch  railroads,  —  The  exemption  from 
taxation  given  by  the  charter  of  a  railroad 
company  does  not  extend  to  branch  roads  con- 
structed under  a  subsequent  statute.  Chi- 
cago, etc.,  R.  Co.  V.  Guflfey,  (1887)  120  U.  S. 
574. 

In  Atlantic,  etc.,  R.  Co.  v,  Allen,  (1876)  15 
Fla.  637,  it  was  held  that  a  branch  road  of  a 
railroad  company  was  subject  to  the  provi- 
sions of  the  original  charter  which  exempted 
the  company  from  taxation,  upon  the  amend- 
ment of  the  charter  authorizing  the  company 
to  construct  branch  roads. 

Property  not  used  for  corporate  purposes. 
—  A  general  exemption  of  the  property  of  a 
eorporation  from  taxation  is  to  he  construed 


as  referring  only  to  the  property  held  for  the 
transaction  of  the  business  of  the  compamr. 
Ford  V.  Delta,  etc.,  Land  Co.,  ( 1897 )  164  U. 
S.  667,  affirming  (1890)  43  Fed.  Rep.  181. 

A  bank  charter  provided  that  it  "  may  pur- 
chase and  hold  a  lot  of  ground  for  the  use  of 
the  institution  as  a  place  of  business,  and  at 
pleasure  sell  and  exchange  the  same,  and  may 
hold  such  real  or  personal  property  and  estate 
as  may  be  conveyed  to  it  to  secure  debts  due 
the  institution,  and  may  sell  and  convey  the 
same,"  and  also  declared  that  the  institution 
"  shall  pay  to  the  state  an  annual  tax  of  one- 
half  of  one  per  cent,  on  each  share  of  capital 
stock,  which  shall  be  in  lieu  of  all  other 
taxes."  It  was  held  that  the  limited  exemp- 
tion could  not  be  extended  to  property  used 
beyond  the  actual  wants  of  the  corporation 
in*  carrying  out  the  purposes  of  its  creation. 
Bank  of  Commerce  v.  Tennessee,  (1881)  104 
U.  S.  493. 

The  question  whether  a  charter  exemption 
from  taxation  of  "  capital "  or  "  capital 
stock  "  is  equivalent  to  an  exemption  of  prop- 
erty purchased  with,  or  represented  by,  the 
capital,  turns  upon  the  effect  to  be  given  to 
the  terras  in  particular  cases.  When  the 
property  has  been  exempted  by  reason  of  the 
exemption  of  the  capital,  it  has  been  because, 
taking  the  whole  charter  together,  it  was 
apparent  that  the  legislature  so  intended. 
Thus,  the  capitel  stodc  of  a  bank  usually 
consists  of  money  paid  in  to  be  used  in  bank- 
ing, and  an  exemption  of  such  capital  stock 
from  taxation  must  almost  necessarily  mean 
an  exemption  of  the  securities  into  which  the 
money  has  been  converted  in  the  regular 
course  of  a  banking  business.  And  in  gen- 
eral, an  exemption  of  capital  stock,  without 
more,  may,  with  great  propriety,  be  con- 
sidered, under  ordinary  circumstances,  as 
exempting  that  which,  in  the  legitimate  oper- 
ations of  the  corporation,  comes  to  represent 
the  capitel.  Memphis,  etc.,  R.  (Do.  v,  Gaines, 
(1878)  97  U.  S.  707. 

Exemption  of  capital  stock  and  of  shares 
of  stock  —  Of  capital  stock.  —  The  capital 
stock  of  a  corporation  may,  in  a  seneral  sense, 
be  said  te  be  all  the  property  m  which  the 
capitel  is  invested,  so  that  an  exemption  of 
the  capital  stock,  without  other  words  of 
limitetion,  may  operate  to  exempt  all  the 
property  of  the  corporation.  But  where  the 
purposes  for  which  a  corporation  may  hold 
property  are  specified  in  connection  with  the 
exemption,  the  limitation  of  texation  design 
nated  must  be  held  to  apply  only  to  property 
acquired  for  such  purposes.  Bank  of  (Com- 
merce V.  Tennessee,  (1881)  104  U.  S.  495. 


The  exemption  in  a  charter  of  a  bank,  that 
"  the  capital  of  the  bank  shall  be  exempt 
from  any  tax/'  includes  a  license  tax.  Citi- 
zens' Bank  v.  Parker,  (1904)  192  U.  S.  85. 

The  exemption  in  the  charter  of  a  bank, 
that  the  bank  should  not  be  subject  to  texa- 
tion on  its  capital  stock  and  property  actu- 
ally used  for  the  carrying  on  of  its  banking 
business,  does  not  exempt  from  liability  to 
taxation  property  acquired  by  it  under  fore- 
closure of  niortgage,.  nor  of  payment  of  i^ 

808  Volume  VIIJ, 


Obligatlo;!  of  Contraets. 


CONSTITUTION. 


Art.  L,  B60.  IOl 


license  tax  should  such  be  imposed  by  law  on 
the  bank.  New  Orleans  v.  Citizens  Bank, 
(1897)  167  U.  S.  406. 

An  exemption  from  taxation  of  the  capital 
stock,  under  the  charter  of  a  bank,  does  not 
include  an  exemption  from  taxation  on  its 
accumulated  surplus.  Bank  of  Commerce  v. 
Tennessee,  (1896)  161  U.  S.  146.  See  also 
Shelby  County  v.  Union,  etc.,  Bank,  (1896) 
161  U.  S.  149. 

The  exemption  from  taxation  of  the  capital 
stock  of  a  corporation  does  not  exempt  the 
property  of  shareholders  in  their  shares,  but 
a  statute  making  an  assessment  upon  the 
shares  of  the  shareholders  is  an  attempted 
evasion  of  the  exemption  when  the  tax  was 
so  assessed  as  to  be  paid  by  the  company, 
although  it  is  entitled  to  collect  the  amount 
60  paid  from  the  shareholder  on  whose  ac- 
count  it  is  payable,  but  this  payment  by  the 
company  is  to  be  made  irrespective  of  any 
dividends  or  profits  payable  to  the  share- 
holder out  of  which  it  might  have  been  paid. 
New  Orleans  v.  Houston,  (1886)  119  U.  S. 
279. 

The  charter  of  a  railroad  company  pro- 
viding that  "the  capital  stock  of  said  com- 
pany shall  be  forever  exempt  from  taxation, 
and  the  road  with  all  its  fixtures  and  appur- 
tenances, including  workshops,  warehouses, 
and  vehicles  of  transportation,  shall  be  ex- 
empt from  taxation  for  the  period  of  twenty 
years  from  the  completion  of  the  road,  and 
no  longer,"  exempts  the  capital  stock  divided 
into  shares  as  held  by  the  several  owners  of 
shares.  Tennessee  v.  ^Vhitworth,  (1886)  117 
U.  S.  130,  affirming  (1884)  22  Fed.  Rep.  75. 

The  charter  of  a  railroad  company,  exempt- 
ing the  capital  stock  of  the  read  from  taxa- 
tion "  for  ten  years  after  the  completion  of 
said  road,"  excludes  the  time  preceding  the 
completion  of  the  road.  Vicksburg,  etc.,  R. 
Co.  V.  Dennis,  (1886)  116  U.  S.  669. 

A  charter  of  a  railroad  company  which  ex- 
empts forever  from  taxation  the  capital  stock 
and  dividends  of  the  company  does  not  ex- 
empt lands  granted  by  Congress  to  the  state 
and  transferred  by  the  state  in  aid  of  the 
construction  of  the  railroad.  Such  lands 
were  used  in  lieu  of  capital,  and  were  given 
in  aid  of  the  construction  of  the  road,  and  to 
that  extent  relieve  the  road  from  the  neces- 
sity of  raising  money  through  stock  sub- 
scriptions; but  it  would  be  unreasonable  to 
hold  that,  because  they  rendered  stock  to 
some  extent  unnecessary,  they  were  on  that 
account  stock  itself.  St.  T^uia,  etc.,  R.  Co. 
V,  Loftin,    (1878)   98  U.  S.  559. 

The  charter  of  a  railroad  company  ex- 
empted forever  the  capital  stock  from  taxa- 
tion, but  the  "  road,  with  all  its  fixtures 
and  appurtenances,  including  workshops, 
warehouses,  and  vehicles  of  transportation," 
was  exempted  for  twenty  years  after  the  com- 
pletion of  the  road.  The  enumerated  prop- 
erty, after  the  expiration  of  the  time,  could 
not  be  exempted,  whether  purchased  and  built 
by  the  capital  stock  or  not.  Memphis,  etc., 
R.  Co,  t?.  Gaines,  (1878)  97  U.  S.  707. 


Of  shares  of  stock,  —  A  charter  of  a  bank 
which  provides  that  "  said  institution  ♦  •  • 
shall  pay  to  the  state  an  annual  tax  of  one- 
half  of  one  per  cent,  on  each  share  of  the 
capital  stock,  which  shall  be  in  lieu  of  all 
other  taxes,"  limits  the  amount  of  tax  on 
each  share  of  the  stock  in  the  hands  of  the 
shareholder,  and  any  subsequent  revenue  law 
of  the  state  which  imposes  an  additional  tax 
on  such  shares  in  the  hands  of  the  share- 
holders impairs  the  obligation  of  the  contract 
and  is  void.  Bank  of  Commerce  v,  Tennessee, 
(1896)  161  U.  S.  142. 

A  charter  of  a  bank  which  provides  that 
"  said  institution  shall  pay  to  the  state  an 
annual  tax  of  one-half  of  one  per  cent,  on 
each  share  of  the  capital  stock,  which  shall 
be  in  lieu  of  all  other  taxes,"  when  it  is 
made  applicable  to  the  separate  shares  in  the 
hands  of  the  individual  shareholders,  does 
not  apply  to  or  cover  the  case  of  the  capital 
stock  of  the  corporation,  and  such  stock  is 
liable  to  be  taxed  as  the  state  may  determine. 
Shelby  County  v.  Union,  etc.,  Bank,  (1896) 
161  U.  S.  149. 

The  obligation  of  a  contract  contained  in 
the  charter  of  a  bank  which  declares  *'that 
the  said  company  shall  pay  to  the  state  an 
annual  tax  of  one-half  of  one  per  cent,  on 
each  share  of  the  capital  stock  subscribed, 
which  shall  be  in  lieu  of  all  other  taxes,"  is 
impaired  by  a  subsequent  revenue  law  im- 
posing a  tax  on  the  shares  of  stock  held  by  a 
stockholder.  Fa  rrington  r.  Tennessee,  (1877) 
95  U.  S.  681. 

Prescribing  particular  method  of  taxation. 
—  When  there  was  a  valid  contract  created 
hy  legislation  providing  for  the  taxation  of 
railroad  property,  lands  included,  on  the  basis 
of  the  per  cent,  of  the  gross  earnings,  such  a 
contract  was  impaired  by  subsequent  legisla- 
tion withdrawing  the  lands  from  this  arrange- 
ment and  directing  their  taxation  according 
to  their  actual  cash  value.  Steams  r.  Min- 
nesota, (1900)  179  U.  S.  230,  reversing 
(1898)  72  Minn.  200,  followed  Duluth,  etc, 
R.  Co.  r.  St.  Louis  County,  (1900)  179  U.  & 
302,  reversing  (1899)  77  Minn.  433. 

An  amendment  to  the  charter  of  a  rail- 
road corporation  making  special  provisions 
for  ascertaining  the  tax  due  the  state,  noth- 
ing being  said  about  the  manner  of  ascertain- 
ing other  taxes,  does  not  work  an  exemption 
of  the  property  of  the  corporation  for  all 
taxes  not  levied  for  state  purposes.  Silence 
on  such  a  subject  cannot  be  construed  as  a 
waiver  of  the  right  of  the  state  in  this  regard. 
There  must  be  something  said  which  i«s  broad 
enough  to  show  clearly  that  the  legisFature 
intended  to  relieve  the  corporation  from  a 
part  of  the  burdens  borne  by  other  real  atid 
personal  property.  This  was  not  done  in  this 
case,  and  the  claim  of  exemption  from  local 
taxation  cannot  be  sustained.  Bailey  r.  Ma- 
gwire,  (1874)  22  Wall.  (U.  S.)  228. 

The  provision  in  the  charter  of  a  railroad 
company  requiring  the  company  to  pay  an- 
nually into  the  treasury  of  the  state  a  tax  of 
one-quarter  of  one  per  cent,  upon  its  capital 
stock,    unaccompanied   by    any    words    indi- 
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eating  the  intent  of  the  legislature  that  no 
further  or  different  tax  should  be  subse- 
quently levied,  does  not  limit  the  power  of 
the  legislature  in  the  matter  of  its  taxation. 
Delaware  Railroad  Tax,  (1873)  18  Wall.  (U. 
S.)  226,  affirming  Minot  v,  Philadelphia,  etc., 
R.  Co.,  (1870)  2  Abb.  (U.  S.)  323,  17  Fed. 
Cas.  No.  9,645. 

It  is  competent  for  the  legislature  of  a 
state  to  contract,  in  the  charter  of  a  corpo- 
ration, that  it  shall  be  exempt  from  taxation. 
In  the  charter  of  the  Georgia  Railroad  Com- 
pany it  was  held  competent  for  the  legisla- 
ture to  provide  that  its  tax  should  not  exceed 
one-half  of  one  per  cent,  on  its  earnings. 
Having  so  contracted  without  reservation,  it 
was  not  competent  for  a  subsequent  legisla- 
ture to  violate  the  obligation  of  that  contract 
by  assessing  a  higher  tax.  State  v,  Georgia 
R.,  etc.,  Co.,  (1876)  54  Ga.  423. 

Under  a  Kentucky  statute  providing  a 
certain  tax  upon  banks  which  was  to  b^  in 
full  for  all  taxes,  it  was  held  that  a  written 
acceptance  of  the  tax  proposed  constituted  a 
contract  between  the  state  and  the  banka 
which  could  not  be  impaired  by  subsequent 
legislation.  Bank  Tax  Cases,  (1895)  97  Ky. 
690. 

The  provision  in  the  charter  of  a  bank  to 
the  effect  that  the  payment  of  fifty  cents  on 
each  one  hundred  dollars  of  its  capital  stock 
"  shall  be  in  full  of  all  tax  or  bonus," 
exempts  the  bank  from  the  payment  of  county 
or  city  taxes  and  all  other  taxes.  The  ex- 
emption from  taxation  creates  a  binding  con- 
tract from  which  the  state  has  no  power  to 
recede  without  an  express  reservation  of  the 
power  to  alter  or  amend  the  charter  or  unless 
there  was  a  general  law  in  force  at  the  time 
the  charter  was  accepted,  reserving  the  power 
to  the  state  to  alter  or  amend  it.  Franklin 
County  Ct.  r.  Deposit  Bank,  (1888)  87  Ky. 
370. 

The  charter  granted  by  the  state  of  Mis- 
aissippif  incorporating  the  Marshall  Company 
of  Manchester,  was  held  to  be  a  contract 
between  the  stockholders  and  the  state.  By 
the  charter  the  right  of  the  state  to  tax  a 
bank  was  expressly  limited  to  one-fourth  of 
one  per  cent,  on  each  share  of  stock  and  con- 
fined to  a  tax  for  state  purposes.  The  legis- 
lature, therefore,  had  no  right  to  delegate  to 
a  town  council  a  power  of  taxation  which  the 
state  itself  could  not  exercise.  O'Donnell  v, 
Bailey,  (1852)  24  Miss.  386. 

Where  a  certain  tax  is  imposed  on  a  cor- 
poration by  its  charter,  the  legislature  docs 
not  thereby  disable  itself  from  imposing 
upon  it  a  different  or  more  onerous  tax  in 
the  future.  Blue  Jacket  Consol.  Copper  Co. 
p.  Scherr,  (1901)  50  W.  Va.  533. 

Particular  provisions  constituting  contracts. 
—  A  state  statute  declaring  that  "  the  said 
Pacific  Railroad  and  the  said  Southwestern 
Branch  Railroad  shall  be  exempt  from  taxa- 
tion respectively  until  the  same  shall  be  com- 
pleted, opened,  and  in  operation,  and  shall 
declare  a  dividend,  when  the  roadbed,  build- 
ings,   machinery,    engines,    cars,    and    other 


property  of  such  completed  road,  at  the  cash 
value  thereof,  shall  be  subject  to  taxation  at 
the  rate  assessed  by  the  state  on  other  real 
and  personal  property  of  like  value;  *  *  ♦ 
provided,  that  if  said  company  shall  fail,  for 
the  period  of  two  years  after  said  roads  re- 
spectively shall  be  completed  and  put  in  ope- 
ration, to  declare  a  dividend,  then  the  said 
company  shall  no  longer  be  exempt  from  the 
payment  of  said  tax,"  created  a  contract 
between  the  state  and  the  railroad  company 
by  which  the  railroad  was  exempt  from  tax- 
ation imtil  it  was  completed  and  put  in 
operation,  and  until  it  should  declare  a  divi- 
dend on  its  capital  stock,  not,  however,  ex- 
tending longer  than  two  years  after  its 
completion,  the  obligation  of  which  was  im- 
paired by  an  ordinance  adopted  as  a  part  of 
the  state  constitution,  imposing  a  tax  of  ten 
per  cent,  upon  its  gross  earnings  before  the 
road  was  completed  and  in  operation  and 
had  declared  a  dividend,  which  appropriation 
was  made  to  obtain  payment  of  the  principal 
and  interest  due  upon  the  bonds  of  tne  state, 
and  the  bonds  guaranteed  by  the  state,  issued 
to  help  to  build  the  road.  Pacific  R.  Co.  v. 
Maguire,  (1873)  20  Wall.  (U.  S.)  38. 

A  charter  of  a  bank,  which  required  the 
officers  to  set  off  six  per  cent,  of  the  divi- 
dends for  the  use  of  the  state,  and  which 
sum  the  state  consented  to  accept  in  lieu  of 
all  taxes  to  which  the  bank  or  its  stockholders 
might  be  subject,  was  held  to  be  a  contract 
within  the  protection  of  this  clause.  Jeffer- 
son Branch  Bank  v.  Skelly,  (1861)  1  Black 
(U.  S.)  442,  reversing  (1859)  9  Ohio  St.  600. 
See  also  Franklin  Branch  Bank  v.  Ohio, 
(1861)  1  Black  (U.  S.)  474. 

A  provision  in  the  charter  of  a  railroad  cor- 
poration, "Be  it  further  enacted  that  all 
real  estate  held  by  said  company  for  right  of 
way,  for  station  places  of  whatever  kind,  and 
for  workshop  locations,  shall  be  exempt  from 
taxation  until  the  dividends  of  profits  of 
said  company  shall  exceed  six  per  cent,  per 
annum,"  is  a  contract  right  which  cannot  be 
repealed.  Barnes  t?.  Komegay,  (1894)  62 
Fed.  Rep.  672. 

The  Florida  constitution  of  1855  made  it 
the  duty  of  the  legislature  to  designate  ob- 
jects of  improvement  which  should  constitute 
a  state  system.  The  legislature  designated 
certain  improvements  as  proper  objects  to  be 
aided  from  a  trust  fund  created  by  it  and 
established  a  system.  The  primary  purpose 
of  this  legislation  was  the  construction  of 
the  works  belonging  to  the  system,  not  the 
extension  of  aid  or  bounty  to  corporations 
having  the  right  to  construct  the  works  so 
designated.  The  aid  extended  by  the  act  was 
the  consideration  to  the  companies,  having 
or  to  have  the  right  to  construct  the  works, 
to  accept  the  provisions  of  the  law,  thus 
bringing  themselves  within  the  system,  sub- 
ject to  its  control  and  regulations.  The 
designation  of  a  road  "  as  a  proper  improve- 
ment to  be  aided  from  the  fund  "  created  by 
the  Act  made  it  an  improvement  belonging 
to  the  system,  and  the  acceptance  of  the  pro- 
visions of  the  law  by  the  company  having  the 
right  to  construct  it  gave  the  company  the 
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rights  granted.  Each  road  was,  under  the 
terms  of  the  law,  exempt  from  taxation  dur- 
ing its  construction  and  for  thirty-five  years 
after  its  completion.  This  exemption  rested 
in  contract,  was  attached  to  the  property,  and 
could  not  be  subsequently  divested  by  the 
state.  During  the  year  1856  the  legislature 
designated  another  line  of  railroiul  as  a 
proper  improvement  to  be  aided  from  the 
internal  improvement  fimd  in  the  manner 
provided  for  in  the  Act  establishing  the  sys- 
tem. This  constituted  the  road  a  part  of 
the  system,  and  upon  the  company's  accept- 
ance of  the  provisions  of  the  Internal  Im- 
provement Act,  the  right  of  exemption  from 
taxation  attached  to  the  road.  Gonzales  v, 
Sullivan,  (1878)   16  Fla.  791. 

A  railroad  company's  charter  provided 
"  that  the  said  railroad  and  its  appurte- 
nances, and  all  property  therewith  connected, 
shall  not  be  taxed  higher  than  one-half  of 
one  per  cent,  upon  its  annual  net  income." 
This  was  held  to  constitute  a  contract  which 
could  not  be  impaired.  Atlantic,  etc.,  R.  Co. 
V,  Allen,  (1876)  15  Fla.  637. 

An  Act  incorporating  a  railroad  company 
provided  "  that  the  said  road  or  roads,  with 
all  their  works,  improvements,  and  profits, 
and  all  the  machineiy  of  transportation  used 
on  said  road,  are  hereby  vested  in  the  said 
company  incorporated  by  this  Act  and  their 
successors  forever;  and  the  shares  of  the 
capital  stock  of  the  said  company  shall  be 
deemed  and  considered  personal  estate,  and 
shall  be  exempt  from  the  imposition  of  any 
tax  or  burden."  There  was  no  provision 
either  in  the  Act  of  incorporation  or  in  the 
constitution  reserving  the  right  to  repeal 
or  amend  the  charter.  It  was  held  that  ex- 
emption from  taxation  was  a  contract  be- 
tween the  state  and  the  corporators  within 
the  protection  of  the  constitutional  provision. 
The  court  also  held  that  the  exemption  from 
taxation  covered  the  property  and  franchises 
of  the  company,  including  the  gross  receipts. 
State  V.  Baltimore,  etc.,  R.  Co.,  (1877)  48 
Md.  49.  See  also  State  t?.  Baltimore,  etc.,  R. 
Co.,  (1847)  6  Gill  (Md.)  363;  State  v.  Phila- 
delphia, etc.,  R.  Co.,  (1876)  45  Md.  361. 

The  legislature  of  Missouri,  in  1857,  pro- 
vided that  all  the  property  and  effects  of  the 
Westminster  College  should  be  exempt  from 
all  taxation,  and  declared  that  the  grant 
should  be  irrevocable.  The  corporation  ac- 
cepted the  charter  and  it  became  a  contract 
between  the  state  and  the  corporation.  At 
the  date  of  the  charter  the  general  assembly 
had  authority  to  exempt  the  property  from 
taxation,  there  being  no  restriction  on  the 
power  in  that  respect  under  the  constitution 
of  1820.  The  constitution  of  1865,  and  that 
of  1875,  limiting  the  geneial  assembly  in 
the  matter  of  exempting  property  from  tax- 
ation, were  intended  to  be  prospective  only 
in  their  operation,  and  were  not  intended  to 
impair  the  obligation  of  a  contract  into  which 
the  stnte  had  previously  entered.  The  prop- 
erty of  the  college  held  by  it  for  corporate 
purposes  w^as  exempted  from  taxation.  State 
r.  Westminster  College,   (1903)    175  Mo.  62. 


Where  the  charter  of  a  cemetery  company 
provided  "  that  the  premises,  burial  lots, 
vaults,  monuments,  and  other  erections  and 
fixtures  of  said  cemetery,  shall  not  be  sub- 
ject to  any  assessments,  taxes,  or  fines,  unless 
otherwise  ordered  by  the  board  of  chosen  free- 
holders of  the  county  of  Essex,"  it  was  held 
that  the  charter  constituted  a  contract  bind- 
ing upon  the  state.  Mt.  Pleasant  Cemetery 
Co.  r.  Newark,  (1890)   52  N.  J.  L.  539. 

Where  a  state,  by  an  Act  incorporating  a 
university,  vested  in  the  university  land  for 
its  support,  authorizing  the  university  to 
lease  the  land  and  providing  that  the  land 
leased  should  forever  thereafter  be  exempt 
from  all  state  taxes,  it  was  held  that  the 
acceptance  of  the  lease  at  a  fixed  rent  con- 
stituted a  binding  contract,  which  was  im- 
paired by  a  subsequent  Act  levying  a  state 
tax  on  the  land.  Mathepy  v.  Golden,  (1856) 
6  Ohio  St.  361. 

The  clause  in  a  statute  providing  that  if 
a  particular  railroad  company  obtained  an 
increase  of  its  capital  so  as  to  complete  its 
road  by  obtaining  municipal  and  oUier  sub- 
scriptions to  its  capital  stock,  "  the  stock 
of  the  said  company  shall  not  be  subject  to 
any  tax  in  consequence  of  the  payment  of 
the  interest  hereby  authorized,  nor  until  the 
net  earnings  of  the  company  shall  realize  at 
least  six  per  centum  per  annum  upon  the 
capital  invested,"  was  a  term  of  contract  and 
in  no  sense  a  mere  gratuity,  and  was  beyond 
the  power  of  the  commonwealth  to  repeaL 
Com.  V,  Philadelphia,  etc.,  R.  Co.,  (1894) 
164  Pa.  St.  263. 

Where  the  charter  of  a  bank  provided 
that  in  consideration  of  the  privileges 
granted  by  this  charter,  the  bank  agrees  to 
pay  to  the  state  annually  one-half  of  one 
per  cent,  on  the  amount  of  capital  stock  paid 
m  by  the  stockholders,  other  than  the  state," 
it  was  held  that  the  state  contracted  that  the 
bank  should  enjoy  the  privileges  conferred, 
one  of  which  was  to  use  its  capital  for  legiti- 
mate banking  purposes,  and  that  a  law  im- 
posing an  additional  tax  upon  the  capital 
stock  of  the  bank  was  unconstitutional. 
Union  Bank  r.  State,  (1836)  9  Yerg.  (Tenn.) 
490. 

Where  the  charter  of  a  railroad  company 
provides  that  all  machines,  wagons,  vehicles, 
and  carriages  belonging  to  the  company,  with 
all  their  works,  and  all  profits  which  may 
accrue  from  the  same,  shall  be  vested  in  the 
respective  shareholders  forever,  in  proportion 
to  their  respective  shares,  shall  be  deemed 
personal  estate,' and  exempt  from  any  charge 
or  tax  whatever,  the  property  embraced 
within  the  provision  is  exempt  from  both 
state  and  municipal  taxation.  Richmond  r. 
Richmond,  etc.,  R.  Co.,  (1872)  21  Gratt 
(Va.)   604. 

Particular  provisiona  not  conatitntuiK  con- 
tracts.—  A  provision  in  a  general  state  stat- 
ute "  that  the  rate  of  taxation  fixed  by  this 
Act  or  any  other  law  of  this  state  shall  not 
apply  to  any  railway  or  railroad  company 
hereafter  building  and  operating  a  line  of 
railroad  within  this  state  north  of  parallel 
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forty-four  of  latitude  until  the  same  has  been 
operated  for  the  full  period  of  ten  years, 
unless  the  gross  earnings  shall  equal  four 
thousand  dollars  per  mile,  except,"  etc.,  does 
not  make  an  irrevocable  contract  with  such 
railroad  as  might  thereafter  comply  with 
its  terms.  By  such  a  statute  the  legislature 
simply  indicates  a  course  of  conduct  to  be 
pursued  until  circumstances  or  its  views  of 
policy  change.  Wisconsin,  etc.,  R.  Co.  v. 
Powers,  (1903)    191  U.  S.  379. 

A  contract  was  made  on  petition  of  a  street 
railway  company  stating  its  desire  to  make 
changes  in  its  lines  of  track  "  for  the  pur- 
pose of  operating  its  railroad  more  economi- 
cally  and  to  better  advantage  and  at  the 
same  time  affording  more  adequate  facilities 
to  the  public.'*  Various  changes  were  agreed 
on  in  the  way  of  moving  old  tracks  and  lay- 
ing down  new  ones.  Among  other  particu- 
lars the  railroad  agreed  to  convey  or  cause 
to  be  conveyed  certain  lands  in  certain  streets, 
*'  preserving,  of  course^  the  easement  of  the 
said  street  railway  company  over  said  land 
for  its  railway  purposes."  In  the  last  amend- 
ment to  the  contract  an  extension  is  agreed 
to,  "and  the  right  to  lay  down,  construct, 
maintain,  and  operate  said  railway  through 
said  streets  as  before  stated  is  granted  sub- 
ject to  the  control  and  regulation  of  the  said 
mayor  and  aldermen^  the  same  as  other  lines 
of  railway  as  provided  in  said  contract  of 
Nov.  4,  1897."  None  of  the  expressions 
import  any  exemption  from  taxation  what- 
ever, if  it  was  within  the  power  of  the 
city  to  grant  it,  and  a  municipal  ordinance 
providing  that  "  street  railroaid  cimipanies, 
whether  under  the  control  of  another  com- 
pany or  not,  in  lieu  of  the  specific  tax  here- 
tofore required,  shall  pay  to  the  city  of 
Savannah  for  the  privilege  of  doing  business 
in  the  city  and  for  the  use  of  the  streets  of 
the  city,  at  the  rate  of  $100  per  mile  or 
fraction  of  a  mile  of  track  used  in  the  city 
of  Savannah  by  said  railroad  company,"  is 
not  invalid  as  impairing  the  obligation  of  a 
contract.  Savannah,  etc.,  R.  Co.  v.  Savan- 
nah, (1905)  198  U.  S.  397,  wherein  the  court 
said:  "The  argument  on  the  first  point  is 
really  a  somewhat  disguised  attempt  to  go 
behind  the  decision  of  the  state  court,  that 
the  tax  is  a  tax  on  business,  and  to  make 
out  that  it  is  a  charge  for  the  privilege  of 
using  the  streets.  We  see  no  ground  on 
which  we  should  criticise  or  refuse  to  be 
bound  by  the  local  adjudication.  The  dif- 
ference between  the  two  railroads  is  obvious, 
and  warrants  the  diversity  in  the  mode  of 
taxation.  The  Central  of  Georgia  Railway 
may  be  assumed  to  do  the  great  and  charac- 
teristic part  of  its  work  outside  the  city, 
while  the  plaintiff  does  its  work  within  the 
city.  If  the  former  escapes  city  taxation  it 
does  so  only  because  its  main  business  is 
not  in  the  city,  and  the  state  reserves  it  for 
itself."  Affirming  (1900)  112  Ga.  164,  and 
(1902)    115  Ga.  137. 

The  charter  of  a  street  railway  company 
provided  that  whenever  the  dividends  should 
exceed  six  per  cent,  per  'annum  on  the  par 
value  of  the  capital  stock,  the  company  should 


pay  for  the  use  of  the  street  a  tax  of  six 
per  cent,  on  such  excess  over  six  per  cent, 
of  the  par  value,  and  should  also  pay  "  such 
license  fee  for  each  car  run  by  the  company 
as  is  now  paid  by  other  passenger  railway 
companies."  Railway  companies  running 
cars  on  the  streets  of  the  city  were  required 
to  pay,  at  the  time  the  company  was  incor- 
porated, for  each  and  every  car  intended  to 
be  run,  the  annual  license  fee  of  thirty  dol- 
lars. Taken  in  their  widest  sense,  the  words 
employed  in  the  charter  are  no  more  than 
sufficient  to  warrant  the  construction  that 
the  legislature  intended  that  the  corporation 
should  not  then  be  required  to  pay  any 
greater  charge  as  license  than  other  com- 
panies were  required  to  pay  for  the  same 
privilege,  and  it  may  perhaps  be  regarded 
as  a  guaranty  against  invidious  exemptions 
adverse  to  the  corporators  in  future  legis- 
lation upon  the  subject,  but  it  is  plain  that 
there  is  nothing  in  the  language  of  the  sec- 
tion to  warrant  the  court  in  holding  that 
the  legislature  intended  to  contract  that  the 
license  charged  for  such  passenger  cars 
should  never  exceed  the  annual  sum  of  thirty 
dollars,  and  the  obligation  of  a  contract  is 
not  impaired  by  a  subsequent  act  requiring 
the  passenger  railway  corporations  to  pay  an- 
nually to  the  city  the  sum  of  fifty  dollars 
for  each  car.  Union  Pass.  R.  Co.  r.  Philadel- 
phia,   (1879)    101   U.  S.  533. 

A  state  statute  declaring  that  all  corpora- 
tions and  individuals  who  shall  manufacture 
salt  from  water  obtained  by  boring  in  that 
state  shall  be  exempt  from  taxation  as  to 
all  property  used  for  that  purpose,  and  after 
they  shall  have  manufactured  5,000  bushels 
of  salt  they  shall  receive  a  bounty  of  ten 
cents  per  bushel,  is  not  a  contract  within 
the  protection  of  this  provision,  but  is  a  mere 
bounty  law.  East  Saginaw  Salt  Mfg.  Co.  v. 
East  Saginaw,  (1871)  13  Wall.  (U.  S.)  377, 
afHrming   (1869)    19  Mich.  259. 

A  state  statute  recited  "that  Christ 
Church  Hospital,  in  the  city  of  Philadel- 
phia, had  for  many  years  afforded  an  asylum 
to  numerous  poor  and  distressed  widows,  who 
would  probably  else  have  become  a  public 
charge;  and  it  being  represented  that  in  con- 
sequence of  the  decay  of  the  buildings  of  the 
hospital  estate,  and  the  increasing  burden  of 
taxes,  its  means  are  curtailed,  and  its  useful- 
ness limited ;  "  and  enacted  "  that  the  real 
property,  including  ground  rents,  now  belong- 
ing and  payable  to  Christ  Church  Hospital, 
in  the  city  of  Philadelphia,  so  long  as  the 
same  shall  continue  to  belong  to  the  said 
hospital,  shall  be  and  remain  free  from 
taxes."  It  was  held  that  the  statute  belonged 
to  a  class  of  statutes  in  which  the  narrowest 
meaning  was  to  be  taken  which  would  fairly 
carry  out  the  intent  of  the  legislature,  and 
that  it  was  in  the  nature  of  such  a  privilege 
as  the  statute  conferred  that  it  existed  bene- 
placitum,  and  might  be  revoked  at  the  pleas- 
ure of  the  sovereign.  Christ  Church  r.  Phila- 
delphia County,  (1860)  24  How.  (U.  S.)  302. 

A  bonkincf  compnTiv  was  incorporated  in 
Delaware  on  the  condition  of  paying  one- 
half  of  one  per  cent,  on  its  capital.     Subse- 
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quently  the  legislature  repealed  the  tax  of 
one-half  of  one  per  cent,  and  enacted  that ''  in 
lieu  of  other  taxes  "  the  company  should  pay 
one-fourth  of  one  per  cent,  on  its  capital. 
With  this  change  the  company  went  into  ope- 
ration. Later  on  the  legislature  imposed  a 
tax  of  one-half  of  one  per  cent.  The  company 
submitted  to  this,  but  by  a  subsequent  gen- 
eral law  all  banks  were  required  to  pay  one- 
fourth  of  one  per  cent,  on  seventy-five  per 
cent,  of  their  surplus  earnings.  The  court 
held  that  the  phrase,  "  in  lieu  of  other 
taxes,"  did  not  operate  as  an  exemption 
from  the  general  tax,  or  infer  an  agreement 
not  to  tax  again  this  property  or  any  other 
property  of  the  company,  and  that  the  statute 
was  constitutional  in  reference  to  the  bank 
in  this  case.  State  r.  Smyrna  Bank,  (1859) 
2  Houst.  (Del.)  99. 

A  Louisiana  Act  which  provided,  "Be  it 
enacted,  That  the  building  situated  at  the 
comer  of  St.  Charles  and  Perdido  streets,  in 
the  city  of  New  Orleans,  and  known  as  the 
hall  of  the  Grand  Lodge  of  F.  and  A.  Masons 
of  the  state  of  Louisiana,  shall  be  exempt 
from  state  and  parish  taxation  so  long  as  it 
is  occupied  as  the  Grand  Lodge  of  the  F. 
and  A.  Masons"  (Act  225  of  1855,  p.  271), 
was  held  not  to  create  a  contract,  but  con- 
ferred a  mere  gratuity  that  was  subject  to 
repeal.  Grand  Lodge,  etc.,  v.  New  Orleans, 
(1892)   44  La.  Ann.  659. 

A  statute  which  provides  "  that  the  estates 
and  property,  real  and  personal,  belonging  to 
the  contributors  to  the  Pennsylvania  Hos- 
pital, shall  be  and  remain  free  from  the  pay- 
ment of  taxes  of  any  kind  whatsoever,  as 
long  as  the  income  from  said  estates  and 
property  is  used  for  the  relief  of  the  sick 
and  insane  poor,  any  law  to  the  contrary 
notwithstanding,"  contains  nothing  upon  its 
face  to  make  it  a  binding  contract  by  the 
state,  by  which  the  hands  of  another  legis- 


lature are  so  bound  as  to  prevent  the  repeal 
of  the  Act,  or  the  imposition  of  subsequent 
taxation.  The  want  of  consideration  de- 
prives it  of  the  character  of  an  irrepealable 
exemption.  Philadelphia  17.  PennqrlvaniA 
Hospital,  (1890)  134  Pa.  St.  176. 

A  provision  in  a  bank  charter  imposing  a 
tax  of  eight  per  cent,  upon  each  yearly  divi- 
dend, without  saying  anything  as  to  future 
burdens  to  be  imposed  by  the  legislature, 
created  no  contract  between  the  common- 
wealth and  the  bank.  Com.  v.  Easton  Bank, 
(1849)    10  Pa.  St.  442. 

The  provisions  of  the  South  Carolina  Act 
of  Dec.  19,  1849,  pertaining  to  the  extension 
of  the  limits  of  the  city  of  Charleston,  which 
exempted  from  city  taxation  aU  lands,  etc., 
which  may  be  exclusively  employed  in  agri- 
culture, did  not  constitute  a  contract,  and 
was  subject  to  repeal  or  modification.  Rose 
V.  Charleston,  (1871)  3  S.  Car.  309. 

Surrender  of  priyilege.  —  Exemption  from 
taxation,  being  a  special  privilege  granted  by 
the  government,  is  a  franchise,  and  the  non- 
user  for  a  long  period  may  be  regarded  as 
presumptive  proof  of  its  abandonment  or 
surrender.  Given  V,  Wright,  (1886)  117  U. 
St.  656. 

Corporations  having  contracts  with  a  state, 
providing  for  a  special  mode  of  taxation  in 
lieu  of  other  taxes,  consent  to  other  taxa- 
tion, or  to  a  di£ferent  mode  of  assessment 
from  that  specified  in  their  charters,  by  the 
acceptance  of  subsequent  legislative  acts, 
without  impairing  the  general  exemptions  in 
their  charters.  In  such  event,  the  new  taxa- 
tion, or  new  mode  of  assessment,  becomes 
part  of  the  original  contract,  and  modifies 
its  terms  to  that  extent,  leaving  the  restric- 
tion therein  on  further  taxation  in  full  force. 
State  V,  Railroad  Taxation,  (1874)  37  N.  J. 
L.  240. 


i.  Effect  of  Assignment  of  Pbopekty  and  Franchiseb — (1)  As  to 
Exemptions  and  Exclusive  Privileges.  —  In  the  absence  of  express  statutory 
direction,  or  of  an  equivalent  implication  by  necessary  oonstruction^  provisions 
in  restriction  of  the  right  of  the  state  to  tax  the  property  or  to  regulate  the 
affairs  of  its  corporations  do  not  pass  to  new  corporations  succeeding,  by  con- 
solidation or  by  purchase  under  foreclosure,  to  the  property  and  ordinary 
franchises  of  the  first  grantee. 

Norfolk,  etc.,  R.  Co.  v.  Pendleton,   (1895)  held  by  the   latter  would  not  pass  to   the 
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"The  general  rule  is  that  a  special  statu- 
tory exemption,  such  as  immunity  from  taxa- 
tion, from  the  right  to  determine  rates  of 
fare,  or  to  control  tolls,  and  the  like,  does  not 
pass  to  a  new  corporation  succeeding  others 
by  consolidation  or  purchase,  in  the  absence 
of  express  direction  to  that  effect  in  the 
statute.  ♦  ♦  •  And  the  same  rule  is  ap- 
plicable where  the  constituent  companies  are 
nioroly  owned  and  operated  by  one  of  them  as 
authorized  by  the  legislature.    An  exemption 


When  a  corporation  has  franchises  and 
powers  which  it  may  lawfully  assign,  the  as- 
signee takes  the  place  of  the  assignor  and  is 
equally  entitled  to  the  protection  of  the  law. 
Where  a  railroad  company  possessed  the  right 
to  change  the  gauge  as  it  thought  proper,  an 
Act  which  prohibited  the  use  of  that  road 
was  held  to  impair  the  obligation  of  the 
charter.  State  v,  Richmond,  etc.,  R.  Co., 
(1875)   73  N.  Car.  627. 

Exemption   from   taxation   is   a   peraonal 
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priTilege  of  the  very  corporations  specifically 
referred  to  and  perishes  with  them  unless 
the  express  and  clear  intention  of  the  laws 
requires  the  exemption  to  pass  as  a  continu- 
ing franchise  to  a  successor.  Memphis,  etc., 
R.  Co.  V,  Railroad  Com'rs,  (1884)  112  U.  S. 
617.  See  also  Picard  i;.  Tennessee,  etc.,  K. 
Co.,  (1889)  130  U.  S.  641;  State  Board  of 
Assessors  r.  Morris,  etc.,  R.  Co.,  (1886)  49 
N.  J.  L.  193. 

Whether  a  consolidation  of  two  corpora- 
tions works  a  dissolution  of  them  both,  and 
the  creation  of  a  new  corporation,  depends 
upon  the  statute  under  which  the  consolida- 
tion takes  place  and  on  the  intention  therein 
manifested.  Central  R.,  etc.,  Co.  v.  Georgia, 
(1875)   92  U.  S.  670. 

Subject  to  existing  state  constitutional 
limitations.  —  A  corporate  privilege  or  im- 
munity cannot  pass  to  a  new  corporation 
when  the  state  constitution,  at  the  time,  lim- 
its the  power  of  the  state  to  confer  such'  privi- 
lege or  immunity.  Minneapolis,  etc.,  R.  Co.  v. 
Gardner,  (1900)  177  U.  S.  332;  Keokuk,  etc., 
R.  Co.  V.  Missouri,  (1894)  152  U.  S.  310;  St. 
Louis,  etc.,  R.  Co.  v.  Berry,  (1885)  113  U.  S. 
476;  Louisville,  etc.,  R.  Co.  v,  Palmes,  (1883) 
109  U.  S.  254;  Shields  v.  Ohio,  (1877)  95  U. 
S.  321;  Trask  V.  Ma^ire,  (1873)  18  Wall., 
(U.  S.)  406;  Citizens  St.  R.  Co,  v.  Memphis, 
(1893)   53  Fed.  Rep.  715. 

Subject  to  general  law  authorizing  amend- 
ment of  charter.  —  The  consolidation,  under  a 
statute,  of  two  railroad  companies,  each  of 
which  by  its  charter  was  exempt  from  taxa- 
tion, worked  a  dissolution  of  the  companies 
and  created  a  new  corporation.  The  new 
corporation  held  all  rights  granted  to  it  sub- 
ject to  the  code  of  the  state  providing  that 
^  in  all  cases  of  private  charters  hereafter 
granted,  the  state  reserves  the  right  to  with- 
draw the  franchise,  unless  such  right  is  ex- 
pressly negatived  in  the  charter."  Atlantic, 
etc.,  R.  Co.  V.  Georgia,  (1878)  98  U.  S.  365. 
See  also  Maine  Cent.  R.  Co.  v.  Maine,  (1877) 
96  U.  S.  509. 

When  dissolution  of  constituent  companies 
results.  —  The  formation  of  a  consolidated 
corporation  under  the  authority  of  a  state 
statute  becomes  a  new  grant  of  corporate 
franchises  when  the  agreement  between  the 
constituent  companies  contemplated  that  they 
should  go  out  of  existence,  and  that  their 
officers  should  resign  their  trusts  in  favor  of 
the  officers  of  the  new  company;  that  their 
boards  of  directors  should  be  supplanted  by 
another  board,  the  names  of  whose  members 
were  contained  in  the  agreement;  that  the 
stock  of  the  constituent  companies  should  be 
surrendered  and  new  stock  taken  therefor,  or, 
in  lieu  of  that,  that  the  old  stock  should  be 
recognized  as  the  stock  of  the  new  company; 
that  the  road  should  be  operated  by  men  hold- 
ing their  commissions  from  the  new  com- 
pany, and  that  the  entire  administration  of 
the  functions  of  the  constituent  companies 
should  be  surrendered  to  the  new  corporation. 
Yazoo,  etc.,  R.  Co.  v.  Adams,  (1901)  180  U. 
S.  18.     S(o  also  Central  R.,  etc.,  Co.  r.  State, 


(1875)  64  Ga.  401;  SUte  t\  Maine  Cent.  R. 
Co.,  (1877)   66  Me.  488. 

An  exemption  from  taxation  does  not  pass 
by  the  conveyance  passing  the  title  to  the 
railroad  itself,  and  to  the  franchise  connected 
with  and  necessary  to  its  construction  and 
operation.  Louisville,  etc.,  R.  Co.  v,  Palmes, 
(1883)  109  U.  S.  251.  See  also  St.  Louis, 
etc.,  R.  Co.  V.  Gill,  (1895)  156  U.  S.  656; 
Chesapeake,  etc.,  R.  Co.  17.  Miller,  (1885)  114 
U.  S.  186;  Morgan  r.  Louisiana,  (1876)  93 
U.  S.  224;  Memphis,  etc.,  R.  Co.  v.  Berry, 

(1883)  41  Ark.  436. 

Purchase  at  foreclosure  sale.  —  A  mortgage 
of  the  franchises  and  property  of  a  corpora- 
tion made  in  the  exercise  of  a  power  given  by 
statute,  confers  no  right  upon  purchasers  at 
a  foreclosure  sale  to  exist  as  the  same  cor- 
poration, but  to  reorganize  as  a  new  corpora- 
tion subject  to  the  laws  existing  at  the  time 
of  the  reorganization.  Norfolk,  etc.,  R.  Co.  v. 
Pendleton,  (1895)  156  U.  S.  673.  See  also 
Memphis,   etc.,   R.   Co.   v.   Railroad   Com'rs, 

(1884)  112  U.  S.  623;  Schurtz  v.  Cook, 
(1893)  148  U.  S.  406,  affirming  (1888)  110 
N.  Y.  443;  Matthews  v.  North  Carolina, 
(1899)   97  Fed.  Rep.  400. 

By  the  charter  of  the  Champlain  and  Con- 
necticut River  Railroad  Company,  which  be- 
came the  Rutland  and  Burlington  Railroad 
Company,  and  afterwards  the  Rutland  Rail- 
road Company,  it  was  granted  "  the  right  to 
receive  and  collect  toll  or  compensation  at 
such  rates  as  the  directors  may  from  time  to 
time  prescribe  and  establish,  for  the  convey- 
ance and  transportation  of  all  passengers  and 
freight  over  their  road,  or  any  part  thereof," 
which  the  Supreme  Court  may  alter  "  for  a 
term  not  exceeding  ten  years  at  any  one  time, 
as  said  court  may  judge  reasonable,  and  in 
such  manner  that  the  income  of  said  company 
shall  not  be  reduced  below  twelve  per  cent, 
per  annum  on  the  amount  of  its  capital  stock 
after  deducting  all  expenses.*'  The  srrant  of 
a  right  to  receive  and  collect  the  rates  was  a 
corporate  right,  covered  by  mortgages,  and 
one  which  passed  to  the  purchasers  of  the 
franchise  of  the  original  grantee.  Ball  v. 
Ruthind  R.  Co.,  (1899)  93  Fed.  Rep.  513. 

Under  special  statutes.  —  When  a  state 
statute  provides  that  in  case  of  the  sale  of 
any  railroad  under  judicial  proceedings  or 
pursuant  to  any  power  contained  in  a  mort- 
gage, the  purchasing  corporation  '*  shall 
possess  all  the  powers,  rights,  immunities, 
privileges  and  franchises  "  enjoyed  by  the  cor- 
poration which  owned  such  railroad,  the  pur- 
chasing corporation  has  granted  to  it  an 
exemption  from  taxation  possessed  by  the 
original  corporation.  Wicomico  Countv  v. 
Bancroft,  (C.  C.  A.  1905)  135  Fed.  Rep.' 982, 
affirming  (1903)   121  Fed.  Rep.  881. 

Purchase  at  sale  to  enforce  statutory  lien. 
—  Immunity  from  taxation  does  not  pass  to 
the  purchasers  of  the  property  and  franchises 
of  a  company  which  enjoyed  such  an  immu- 
nity, on  a  sale  and  conveyance  made  under  a 
decree  rendered  in  a  suit  to  enforce  a  statu- 
tory lien.  Picard  r.  East  Tennessee,  etc..  R. 
Co.,    (1889)    130   U.   S.   641,   reversing   East 

809  Volume  VIIL 


i 


Obligation  of  Contnoti. 


CONSTITUTION. 


Art.  1.,  Me.  10. 


TennesBee,  etc.,  R.  Co.  v,  Pickerd,  (1885)  24 
Fed.  Rep.  614.  See  also  Wilson  v,  Gaines, 
(1880)   103  U.  S.  421. 

Immunities  and  exclusive  privileges  were 
held  to  have  passed  in  the  following  cases: 
Tennessee  v.  Whitworth,  (1886)  117  U.  S. 
147,  affirming  (1884)  22  Fed.  Rep.  81;  New 
Orleans  Gas  Co.  v,  Louisiana  Light  Co., 
(1885)  115  U.  S.  654,  reversing  (1882)  11 
Fed.  Rep.  277;  Chesapeake,  etc.,  R.  Co.  r. 
Virginia,  (1876)  94  U.  S.  726,  and  the  dis- 
cussion in  Yazoo,  etc.,  R.  Co.  v.  Adams, 
(1901)  180  U.  S.  20;  Philadelphia,  etc.,  R. 
Co.  t?.  Maryland,  (1860)  10  How.  (U.  S.) 
392;  Central  R.,  etc.,  Co.  v,  Georgia,  (1875) 
92  U.  S.  670 ;  Delaware  Railroad  Tax,  ( 1873 ) 
18  Wall.  (U.  S.)  228,  affirming  Minot  v. 
Philadelphia,  etc.,  R.  Co.,  (1870)  2  Abb.  (U, 
8.)   323,  17  Fed.  Cas.  No.  9,645;  Tomlinson 


V,  Branch,  (1872)  15  Wall.  (U.  S.)  463; 
State  i;.  Railroad  Taxation  Com'r,  (1874)  37 
N.  J.  L.  240. 

Sale  of  lands  exempt  from  taxation. — 
Where  a  statute  exempted  forever  certain 
lands  of  the  Athens  University  in  Ohio  from 
taxation,  and  the  same  lands  were  afterwards 
sold  by  the  university,  a  subsequent  statute, 
authorizing  a  tax  to  be  levied  on  the  lands, 
is  not  a  violation  of  the  Constitution  of  the 
United  States.  Armstrong  v.  Treasurer. 
(1840)  10  Ohio  235,  affirmed  (1842)  16  Pet. 
(U.  S.)  281. 

Lands  purchased  for  the  Brotherton  In- 
dians in  New  Jersey,  exempted  from  taxes, 
by  the  Act  authorizing  the  purchase,  and 
afterwards  sold  by  them,  were  held  to  be  sub- 
ject to  taxation.  State  r.  Wilson,  (1807)  2 
N.  J.  L.  282. 


(2)  As  to  Rights  of  Existing  Creditors.  —  The  legislatures  of  Virginia  and 
Maryland  authorized  the  surrender  by  the  Potomac  Company  of  its  charter 
and  the  conveyance  to  a  new  company,  the  Chesapeake  and  Ohio. Canal  Com- 
pany, of  all  "  the  property,  rights,  and  privileges  by  them  owned."  It  was 
held  that  the  assignment  did  not  impair  the  obligation  of  the  contract  of  any 
creditor  of  the  company,  nor  place  him  in  a  worse  situation  in  regard  to  hie 
demand.  The  means  of  payment  possessed  by  the  old  company  were  carefully 
preserved  and  guaranteed  by  the  new  corporation.  And  if  the  fact  could  be 
established  that  some  bona  fide  creditors  of  the  Potomac  Company  were  unpro 
vided  for  in  the  new  charter,  and  consequently  had  no  redress  against  the 
Chesapeake  and  Ohio  Canal  Company,  it  did  not  follow  that  they  were  without 
remedy. 

Smith  V.  Chesapeake,  etc..  Canal  Co.,  (1840)   14  Pet.  (U.  S.)  45. 
].    CONSTEUOTION  OF  GbANTS  OF  EXCLUSIVE  PRIVILEGES  AND  EXEMPTION 

FROM  Taxation.  —  The  power  of  exclusive  franchise  must  be  given  in  language 
explicit  and  express  or  necessarily  to  be  implied  from  other  powers,  and  the 
intention  to  grant  exemption  from  taxation  must  be  declared  in  clear  and 
unmistakable  terms. 


Detroit  Citizens  St.  R.  Co.  v,  Detroit  R.  Co., 
(1898)  171  U.  S.  63;  New  Orleans  City,  etc., 
R.  Co.  r.  New  Orleans,  (1892)  143  U.  S.  195, 
affirming  (1888)   40  La.  Ann.  587. 

True  meaning  and  intent  of  parties  to  be 
ascertained.  —  In  the  interpretation  of  legis- 
lative contracts,  the  rule  should  be  followed 
that  all  contracts  are  to  be  construed  to  ac- 
complish the  intention  of  the  parties,  and  in 
determining  their  diflferent  provisions,  a  lib- 
eral and  fair  construction  will  be  given  to  the 
words,  either  singly  or  in  connection  with  the 
subject-matter.  It  is  not  the  duty  of  a  court, 
by  legal  subtlety,  to  overthrow  a  contract,  but 
rather  to  uphold  it  and  give  it  effect;  and 
no  strained  or  artificial  rule  of  construction 
is  to  be  applied  to  any  part  of  it.  If  there 
Is  no  ambiguity,  and  the  meaning  of  the  par- 
ties can  be  clearly  ascertained,  effect  is  to  be 
given  to  the  instrument  used,  whether  it  is  a 
legislative  grant  or  not.  The  principle  is 
this:    That   all    rights    which    are   asserted 
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against  the  state  must  be  clearly  defined,  and 
not  raised  by  inference  or  presumption;  and 
if  the  charter  is  silent  about  a  power,  it  does 
not  exist.  If,  on  a  fair  reading  of  the  instru- 
ment, reasonable  doubts  arise  as  to  the  proper 
interpretation  to  be  given  to  it,  those  doubt .<^ 
are  to  be  solved  in  favor  of  the  state;  and 
where  it  is  susceptible  of  two  meanings,  the 
one  restricting  and  the  other  extending  the 
powers  of  the  corporation,  that  construction 
is  to  be  adopted  which  works  the  least  ham-, 
to  the  state.  But  if  there  is  no  ambiguity 
in  the  charter,  and  the  powers  conferred  art 
plainly  marked,  and  their  limits  can  be 
readily  ascertained,  then  it  is  the  duty  of  tho 
court  to  sustain  and  uphold  it,  and  to  carry 
out  the  true  meaning  and  intention  of  the 
parties  to  it.  Binghamton  Bridge  Co.,  (1865) 
3  Wall.  (U.  S.)  74,  reversing  Chenango 
Bridge  Co.  r.  Binghamton  Bridge  Co.,  (1863) 
27  N.  Y.  87.  See  also  Holvoke  Water-Power 
Co.  V.  Lyman,  (1872)  15  Wall.  (U.  S.)  611. 
affirming     (1870)     104    Mass.    446;    Charles 
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River  Bridge  v.  Warren  Bridge,  (1837)  11 
Pet.  (U.  S.)  648,  affirming  (1829)  7  Pick. 
(Mass.)  344. 

The  exact  and  express  requirements  of  the 
language  used,  construed  strictisaimi  juris, 
must  be  the  limit  of  construction.  Ford  v. 
Delta,  etc.,  Land  Co.,  (1897)  164  U.  S.  666, 
afflrminff  (1890)  43  Fed.  Rep.  181;  Yazoo, 
etc.,  R.  Co.  V.  Thomas,  (1889)  132  U.  S. 
185,  affirming  (1888)  37  Fed.  Rep.  24;  Mem- 
phis, ete.,  R.  Co.  v.  Railroad  Com'rs,  (1884) 
112  U.  S.  617;  Union  Pass.  R.  Co.  v.  Phila- 
delphia, (1879)  101  U.  S.  532;  West  End, 
etc.,  St.  R.  Co.  V,  Atlanta  St.  R.  Co.,  (1873) 
49  Ga.  154;  State  17.  Columbus  Gas  Light, 
etc.,  Co.,  (1878)  34  Ohio  St.  672;  Thorpe  v. 
Rutland,  etc.,  R.  Co.,  (1864)  27  Vt.  140; 
Richmond  r.  Richmond,  etc.,  R.  Co.,  (1872) 
21  Gratt.   (Va.)   604. 

Must  be  susceptible  of  no  other  reasonable 
construction.  —  Stanislaus  (Dounty  v.  San 
Joaquin,  etc.,  River  Canal,  etc.,  Co.,  (1904)  192 
U.   S.  208;    Georgia  R.,  etc.,   Co.  V.  Smith, 

(1888)  128  U.  S.  177. 

No  presumption  in  favor  of  grants  of  ex- 
clusive franchise  or  immunity  from  govern- 
ment control  is  indulged.  Pearsall  v.  Great 
Northern  R.  Co.,  (1896)  161  U.  S.  664,  re- 
versing (1896)  73  Fed.  Rep.  933;  Ruggles 
V.  Illinois,  (1883)  108  U.  S.  531;  Annapolis, 
etc.,  R.  Co.  V.  Anne  Arundel  County,  (1880) 
103  U.  S.  3 ;  St.  Louis,  etc.,  R.  Co.  v.  Loftin, 
(1878)  98  U.  S.  664;  Memphis,  etc.,  R.  Co. 
V.  Gaines,  (1878)  97  U.  S.  708;  North  Mis- 
souri R.  Co.  V.  Maguire,  (1873)  20  Wall. 
(U.  S.)  61;  Delaware  Railroad  Tax,  (1873) 
18  Wall.  (U.  S.)  226,  affirming  Minot  v. 
Philadelphia,  etc.,  R.  Co.,  (1870)  2  Abb.  (U. 
S.)  323,  17  Fed.  Cas.  No.  9,646;  Philadelphia, 
etc.,  R.  Co.  v:  Maryland,  (1850)  10  How. 
(U.  S.)  393;  Bank  of  Republic  v.  Hamilton 
County,  (1868)  21  HI.  60;  State  r.  Maine 
Cent.  R.  Co.,  (1877)  66  Me.  488;  State  v. 
Baltimore,  etc.,  R.  Co.,  (1877)  48  Md.  49; 
Coulson  r.  Harris,  (1871)  43  Miss.  728; 
North  Missouri  R.  Co.  v.  Maguire,  (1872)  49 
Mo.  490;  Hines  r.  Wilmington,  etc.,  R.  Co., 
(1880)  95  N.  Car.  434;  Ladd  v.  Portland, 
(1898)  32  Oregon  271;  Jones,  etc.,  Mfg.  Co. 
r.  Com.,  (1871)  69  Pa.  St.  138;  McCailie 
r.  Chattanooga,  (1869)  3  Head  (Tenn.)  317; 
Chopin  r.  Crusen,  (1872)  31  Wis.  209. 

The  presumption  is  against  the  inteni  to 
grant.  Tennessee  r.  Whitworth,  (1886)  117 
r.  S.  149.  affirming  (1884)  22  Fed.  Rep.  81; 
Bailey  r.  Magwire,  (1874)  22  Wall.  (U.  S.) 
227;  Bank  of  Republic  v.  Hamilton  County, 
(1858)  21  111.  60;  People  v.  State  Board  of 
Tax  Com'rs,  (1903)  174  N.  Y.  417,  reversing 
(1903)  79  N.  Y.  App.  Div.  184,  643;  John- 
son r.  Crow,  (1878)  87  Pa.  St.  189. 

From  mere  implication   or  inference  the 
privilege  cannot  arise.     Joplin  f?.  Southwest 
Missouri  Light  Co.,    (1903)    191  U.  S.   166; 
Henderson  Bridge  Co.  v,  Henderson,    (1899) 
173  U.  S.  615;  Pennsylvania  R.  Co.  v.  Miller, 

(1889)  132  U.  S.  76:  Newton  v.  Mahoning 
County,  (1879)  100  U.  S.  561;  Erie  R.  Co. 
V.  Pennsylvania,  (1874)  21  Wall.  (U.  S.) 
499;  Louisville,  etc.,  R.  Co.  v,  Gaines,  (1880) 


3  Fed.  Rep.  276;  State  v.  Smyrna  Bank, 
(1869)  2Houst.  (DeL)  99;  Shorter  t?.  Smith, 
(1851)  9  Ga.  617;  Baltimore,  etc.,  R.  Co. 
r.  State,  (1876)  46  Md.  696;  Collins  v,  Sher- 
man, (1856)  31  Miss.  679;  McGowan  r. 
Wilmington,  etc.,  R.  Co.,  (1886)  96  N.  C:ir. 
417;  Hines  v.  Wilmington,  etc.,  R.  Co.,  (1880) 
96  N.  Car.  434 ;  Newton  t\  Mahoning  County, 
(1876)  26  Ohio  St.  618;  Philadelphia  v. 
Pennsylvania  Hospital,  (1890)  134  Pa.  St. 
176;  Probasco  v.  Moundsville,  (1877)  II  W. 
Va.  601. 

Doubts  are  resolved  against  claims  of  privi- 
lege. Rogers  Park  Water  Co.  v,  Fergus, 
(1901)  180  U.  S.  624,  affirming  (1899)  178 
111.  671;  Freeport  Water  Co.  v.  Freeport, 
(1901)  180  U.  S.  687,  affirming  (1900)  186 
111.  179;  Louisville  v.  Louisville  Bank,  (1899) 
174  U.  S.  444;  New  Mexico  v,  U.  8.  Trust 
Co.,  (1899)  174  U.  S.  647;  Pearsall  V.  Great 
Northern  R.  Co.,  (1896)  161  U.  S.  664,  re- 
versing (1896)  73  Fed.  Rep.  933;  Bank  of 
Commerce  v.  Tennessee,  (1896)  161  U.  S. 
146;  Wilmington,  etc.,  R.  Co.  v,  Alsbrook, 
(1892)  146  U.  S.  294;  Chicago,  etc.,  R.  Co. 
r,  Guffey,  (1887)  1*20  U.  S.  674;  Wimins 
Ferry  Co.  v.  East  St.  Louis,  (1882)  m  U. 
S.  371,  affirming  (1882)  102  HI.  660;  Bank 
of  Commerce  v,  Tennessee,  (1881)  104  U.  S. 
4lf3;  Union  Pass.  R.  Co.  i;.  Philadelphia, 
(1879)  101  U.  S.  639;  Northwestern  Fer- 
tilizing Co.  V.  Hyde  Park,  (1878)  97  U.  S. 
666;  Central  R.,  etc.,  Co.  v,  Georgia,  (1875) 
92  U.  S.  670;  Hoge  v.  Richmond,  etc.,  R.  Co., 
(1878)  99  U.  S.  354;  West  Wisconsin  R.  Co. 
r.  Trempealeau  County,  (1876)  93  U.  S.  597; 
Tucker  f?.  Ferguson,  (1874)  22  Wall.  (U.  S.) 
676;  Bailey  r.  Magwire,  (1874)  22  Wall. 
(U.  S.)  226;  Holyoke  Water-Power  Co.  v, 
Lyman,  (1872)  15  Wall.  (U.  S.)  612,  affirm- 
ing (1870)  104  Mass.  446;  Wilmington,  etc, 
R.  Co.  v.  Reid,  (1871)  13  Wall.  (U.  S.)  266; 
Raleigh,  etc.,  R.  Co.  V.  Reid,  (1871)  13  Wall. 
(U.  S.)  269,  reversing  (1870)  64  N.  Car. 
155;  Home  of  Friendless  v.  Rouse,  (1869) 
8  Wall.  ( U.  S. )  437 ;  Washington  University 
V.  Rouse,  (1869)  8  Wall.  (U.  S.)  439;  Jef- 
ferson Branch  Bank  v,  Skelly,  (1861)  1 
Black  (U.  S.)  446,  reversing  (1869)  9  Ohio 
St.  606;  Richmond,  etc.,  R.  Co.  v.  Louisa  R. 
Co.,  (1851)  13  How.  (U.  S.)  81;  Judson  v. 
State,  (1823)  Minor  (Ala.)  150;  Georgia  R., 
etc.,  Co.  V.  Smith,  (1883)  70  Ga.  694; 
Shorter  v.  Smith,  (1861)  9  Ga.  617;  McLeod 
r.  Burroughs,  (1861)  9  Ga.  221;  Rogers  Park 
Water  Co.  v.  Fergus,  (1899)  178  111.  571, 
affirmed  (1901)  180  U.  S.  624;  Bank  of  Re- 
public V.  Hamilton  County,  (1868)  21  111. 
59;  Mills  v,  St.  Clair  County,  (1845)  7  111. 
228;  Rockland  Water  Co.  v.  Camden,  etc., 
Water  Co.,  (1888)  80  Me.  644;  Appeal  Tax 
Ct.  t?.  State  University,  (1879)  50  Md.  457; 
Boston,  etc.,  R.  Corp.  r.  Boston,  etc.,  R.  Co.. 
(1860)  5  Cush.  (Mass.)  375;  Watson  Semi- 
nary V.  Pike  Countv  Ct.,  (1899)  149  Mo.  57; 
Springfield  v.  Smith,  (1897)  138  Mo.  646; 
Washington  University  v,  Rowse,  (1868)  42 
Mo.  308;  Lincoln  St.  R.  Co.  v,  Lincoln. 
(1901)  61  Neb.  109;  States.  Pctway,  (1856) 
2  Jones  Eq.  (N.  Car.)  396;  Richmond  f. 
Richmond,  etc.,  R.  Co.,  (1872)  21  Gratt. 
(Va.)   604. 

811  Volume  VIII. 


Obligation  of  Contraett. 


CONSTITUTION. 


Art.  I.,  Mft.  10. 


14.  Liability  of  Stockholders.— When  a  state  statute,  at  the  time  a  corporation 
becomes  indebted,  prescribes  the  liability  of  each  stockhoWnr  to  depositors  and 
creditors,  the  liability  assmned  by  a  stockholder  is  in  the  nature  of  a  contract 
with  prospective  creditors,  and  cannot,  as  such,  be  impaired  in  any  essential 
particular  by  state  legislation.  It  runs  directly  from  the  stockholder  to  the 
creditor,  and  the  obligation  becomes  a  part  of  every  contract,  debt,  and  engage- 
ment of  the  corporation,  as  much  as  if  severally  made  with  the  stockholder 

himself. 

Appointment  of  receivers.  —  A  Kansas  stat- 
ute  which  contemplates  the  appointment  of 
a  receiver  of  an  insolvent  corporation,  who 
should  collect  and  dispose  of  assets,  and  en- 
forces the  constitutional  liability  of  the  stock- 
holders for  the  benefit  of  the  corporation  and 
all  creditors  alike^  was  held  to  impair  the 
obligation  of  a  creditor's  contract  entered 
into  under  a  prior  statute  whereby  a  single 
creditor  might  have  his  action  against  any 
stockholder  for  the  amount  of  his  judgment. 
"  The  fact  that  the  remedy  provided  by  the 
later  statute  is,  on  general  principles,  more 
in  harmony  with  the  justice  ot  a  situation  like 
the  one  in  question,  does  not  justify  the  im- 
pairment of  the  plaintiff's  contract  with  the 
stockholder.  To  change  a  remedy,  or  to  in- 
vent or  provide  new  procedure  for  the  en- 
forcement of  an  individual  riefat,  without 
impairment  thereof  and  within  a  limited  time, 
is  one  thing,  and  to  this  extent  the  authori- 
ties hold  that  we  may  go;  but  to  change  the 
remedy,  and  provide  for  an  enforcement  of 
the  right  for  the  benefit  of  others,  is  quite 
another  and  different  thing,  and  to  that  ex- 
tent we  may  not  go.  The  later  statute  wisely 
provides  for  the  appointment  of  a  receiver 
to  enforce  all  liability  and  wind  up  insolvent 
corporations  for  the  benefit  of  all  the  cred- 
itors, and  may  well  apply  to  subsequent  con- 
tracts made  in  reliance  thereon,  but,  notwith- 
standing its  just  and  comprehensive  pro- 
visions in  this  respect,  it  must  be  held  as  not 
operating  upon  pre-existing  contracts.'*  Web- 
ster V.  Bowers,  (1900)  104  Fed.  Rep.  627. 
See  also  Evans  v.  NelHs,  (1900)  101  Fed. 
Rep.  920;  Woodworth  v.  Bowles,  (1900)  61 
Kan.  569. 


Knickerbocker  Trust  Co.  v.  Myers,  (1904) 
133  Fed.  Rep.  766.  See  also  McDonnell  r. 
Alabama  Gold  L.  Ins.  Co.,  (1888)  85  Ala. 
401;  Branch  r.  Baker,  (1874)  53  Ga.  511; 
Woodworth  r.  Bowles,  (1900)  61  Kan.  569. 

As  to   rights  of   stockholders,   see  supra, 
p.  787,  paragraph  Rights  of  stockholders. 

The  Xeic  York  Act  of  April  16,  1852,  "  to 
facilitate  the  dissolution  of  manufacturing 
corporations  in  the  county  of  Herkimer,  and 
to  secure  the  payment  of  their  debts  without 
preferences,"  and  proceedings  had  by  a  cor- 
poration pursuant  to  the  provisions  of  that 
Act,  vested  in  the  trustees  the  debts  due 
to  creditors  from  stockholders  of  such  cor- 
poration, under  section  7  of  the  Act  of  March 
22,  1811,  relative  to  "incorporations  for 
manufacturing  purposes."  The  Act  of  April, 
i852,  is  not  unconstitutional,  as  impairing  the 
obligation  of  stockholders,  under  the  seventh 
section  of  the  Act  of  1811.  Walker  v.  Crain, 
(1853)  17  Barb.  (X.  Y.)   119. 

A  statute  repealing  the  charter  provision 
as  to  the  liability  of  the  stockholders  impair^ 
the  obligation  of  contracts  as  respects  cred- 
itors of  the  corporation  existing  at  the  time 
of  the  repeal;  the  obligation  of  the  contract 
is  impaired  whether  considered  as  an  agree- 
ment by  the  stockholder  on  subscribing  for 
stock  to  become  security  for  the  creditors 
for  the  payment  of  the  debts  of  the  company 
which  had  been  contracted  upon  the  faith  of 
his  liability,  or  as  abolishing  the  remedy  which 
the  corporation  had,  and  as  impairing  the 
obligation  of  the  contract  of  the  corporation. 
Hawthorne  r.  (^alef,  (1864)  2  Wall.  (U.  S.) 
10.  See  also  Barton  Nat.  Bank  v.  Atkins, 
(1899)   72  Vt.  33. 


16.  Bonds  of  Private  Corporations. —  The  obligation  of  the  contxacts  of  bond- 
holders of  private  eorjK)r{iti(ms  is  within  the  protection  of  the  Constitution. 

State  Tax  on  Foreign-Held  Bonds,   (1872)        (1889)    129  Pa.  St.  460;   Com.  r.  Clearfield 
16  Wall.  (U.  S.)   317.  Coal  Co.,  (1889)   129  Pa.  St.  461. 


Tax  on  bonds  owned  by  residents.  —  A 
statute  requiring  the  deduction  of  a  state 
tax  by  corporate  officers  upon  the  payment  of 
interest  upon  bond-*  uf  n  eornoriticm  <'h»r- 
tercd  in  another  state,  owned  bv  residents  of 
the  taxing  state,  is  valid.  Com.  r.  New  York, 
etc.,  R.  Co.,  (1892)  150  Pa.  St.  239.  See  also 
Com.  r.  Delaware,  etc..  Canal  Co.,  (1892)  150 
Pa.  St.  245;  Com.  r.  Lehigh  Vallev  R.  Co., 
(1889)  129  Pa.  St.  429;  Com.  r.  Delaware, 
etc..  R.  Co.,  (1889)  129  Pa.  St.  458;  Com.  t?. 
New  York,  etc.,  R.  Co..  (1889)  129  Pa.  St. 
478;    Com.   v.    North    Pennsylvania    R.    Co., 


Tax  on  bonds  owned  by  nonresidents.  —  A 
Pennsylvania  statute  imposing  a  tax  on 
bonds  ot  a  railroad  company  made  and  pay- 
able out  of  the  state,  issued  to  and  held  by 
nonresidents  of  the  state,  citizens  of  other 
states,  and  which  commands  the  company  to 
withhold  a  portion  of  the  stipulated  interest 
and  pay  it  over  to  the  state,  impairs  the 
obligation  of  the  contract  between  the  non- 
resident bondholders  and  the  corporation. 
The  power  of  taxation,  however  vast  in  its 
character  and  searching  in  its  extent,  is  nec- 
essarily limited  to  subjects  within  the  juris- 
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diction  of  the  state,  and  these  subjects  are 
persons,  property,  and  business.  State  Tax 
on  Foreign-Held  Bonds,  (1872)  15  Wall.  (U. 
8.)  317,  reversing  Delaware,  etc.,  R.  Co.  v. 
Com.,  (1870)  66  Pa.  St.  64,  and  Pittsburg, 
etc.,  R.  Co.  V.  Com.,  (1870)  66  Pa.  St.  73. 
But  see  Maltby  v.  Reading,  etc.,  R.  Co., 
(1866)  52  Pa.  St.  140. 

Stipulation  as  to  interest  on  prior  loan.— - 
When  a  stipulation  was  made  between  a  rail- 
road company  and  its  bondholders  that  "  we 
expect  to  make  a  loan  from  the  state  of 
six  thousand  dollars  per  mile  on  our  road,  at 
six  per  cent,  interest;  that  loan  must  be  a 
first  lien/'  the  obligation  of  the  contract 
with  the  bondholders  was  impaired  by  a 
promise  of  the  company  to  pay  eight  per  cent, 
on  a  loan  obtained  in  lieu  of  that  expected 
from  the  state,  instead  of  six  per  cent.  Camp- 
bell r.  Texas,  etc.,  R.  Co.,  (1872)  2  Woods 
(U.  S.)  263,  4  Fed.  Cas.  No.  2,369. 

Changing  contract  without  consent  of  bond- 
holder.—  A  statute  passed  for  the  purpose 
of  giving  authority  for  an  agreement  between 
a  company  and  its  creditors  which  made  the 
failure  of  a  bondholder  to  signify  his  refusal 
to  concur  in  the  agreement  of  settlement 
within  a  specified  time  after  due  notice, 
equivalent  t^^  an  express  assent  in  writing, 
does  not   impair  the  obligation   of  a  bond. 


No  majority  of  bondholders,  however  large, 
can  compel  a  minority,  small  though  it  be,  to 
enter  into  such  an  agreement  against  their 
will,  and  under  the  Constitution  of  the  United 
States  it  is  probable  that  no  statute  of  a 
state,  passed  after  the  bonds  were  issued, 
subjecting  the  minority  to  the  provisions  of 
the  agreement  without  their  consent,  would 
be  valid.  But  it  seems  a  proper  exercise  of 
legislative  power  to  require  a  minority  to 
act  whenever  such  an  agreement  is  proposed, 
and  to  provide  that  all  shall  be  bound  who 
do  not,  m  some  direct  way,  within  a  reason- 
able time  after  notice,  signify  their  refusal 
to  concur.  Gilfillan  v.  Union  Canal  Co., 
(1883)   100  U.  S.  404. 

A  statute  passed  to  provide  a  scheme  to 
relieve  a  company  from  its  financial  difficul- 
ties, and  providing  for  the  calling  of  a  public 
meeting  of  the  stockholders  and  bondholders, 
whereat  said  stockholders  and  bondholders 
voting  separately  might  enter  into  an  agree- 
ment providing  for  carrying  out  the  pro- 
visions of  the  Act,  is  not  invalid  for  further 
providing  that  if  any  bondholder  "  shall 
fail  to  file  with  the  president  of  said  corpora- 
tion, his  or  her  refusal  in  writing  to  concur 
in  the  said  agreement,  within  three  months 
from  the  date  thereof,  such  bondholder  shall 
be  taken  to  have  agreed  to  the  same.''  Union 
Canal  Co.  i;.  GilfiUin,   (1880)   93  Pa.  St.  99. 

16.  Of  Bailroad  Companies  —  a.  Exclusive  PRivrLEOEs.  —  A  charter  of  a 
railroad  reciting  that:  "  Whereas  the  railroad  authorized  by  this  Act  will  fonii 
a  part  of  the  main  northern  and  southern  route  between  the  city  of  Richmond 
and  the  city  of  Washington,  and  the  privilege  of  transporting  passengers  on 
the  same,  and  receiving  the  passage  money,  will,  it  is  believed,  be  a  strong 
inducement  for  individuals  to  subscribe  for  stock  in  the  company,"  provided 
"  that  in  the  event  of  the  completion  of  the  said  railroad  from  the  city  of 
Richmond  to  the  town  of  Fredericksburg,  within  the  time  limited  by  this  Act, 
the  general  assembly  will  not,  for  the  period  of  thirty  years  from  the  com- 
pletion of  the  said  railroad,  allow  any  other  railroad  to  be  constructed  between 
the  city  of  Richmond  and  the  city  of  Washington,  or  for  any  portion  of  the 
said  distance,  the  probable  effect  of  which  would  be  to  diminish  the  number 
of  passengers  traveling  between  the  one  city  and  the  other,  upon  the  railroad 
authorized  by  this  Act,  or  to  compel  the  company,  in  order  to  retain  such 
passengers,  to  reduce  the  passage  money."  It  was  held  that  the  charter  con- 
tained no  pledge  that  the  state  would  not  allow  any  other  railroad  to  be  con- 
structed between  those  points  or  any  other  portion  of  the  distance  for  any 
purpose,  but  only  a  road  "  the  probable  effect  of  which  would  be  to  diminisli 
the  number  of  passengers  traveling  between  the  one  city  and  the  other  upon  the 
railroad  authorized  by  the  Act,"  or  to  compel  the  company  to  reduce  the  passage 
money,  and  that  the  obligation  of  the  charter  contract  was  not  impaired  by 
the  incorporation  of  a  railroad  whose  road  came  from  the  west  and  struck  the 
first-named  company's  track  nearly  at  right  angles  at  some  distance  from 
Richmond;  and  the  legislature  authorized  the  new  company  to  cross  the  track 

of  the  other  and  continue  its  road  to  Richmond. 
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Richmond,  etc.,  R.  Co.  v.  Louisa  R.  Co., 
(1851)  13  How.  (U.  S.)  80. 

The  legislative  Acts  conferring  upon  a  rail- 
road the  right  to  the  exclusive  franchise  to 
cany  goods  and  passengers  between  certain 
points,  constituted  a  contract  between  the 
state  and  the  company.  Raritan,  etc.,  R.  Co. 
V,  Delaware,  etc.,  Canal  Co.,  (1867)  18  N.  J. 
Eq.  546. 

Where  it  was  provided  in  an  Act  incor* 
porating  a  railroad  company,  that  no  other 
railroad  company  than  the  one  hereby  granted 
should,  within  thirty  years,  be  authorized  to 
be  made,  within  a  certain  location,  it  was 
held  that  the  provision  constituted  a  con- 
tract that  no  other  railroad  should  be  law- 
fully made  for  thirty  years  within  the  loca- 
tion. Boston,  etc.,  R.  Corp.  v.  Salem,  etc., 
R.  Co.,  (1854)  2  Gray  (Mass.)   1. 

Where  the  charter  of  a  railroad  provides 
that  no  railroad  other  than  the  one  thereby 
established  shall  be  authorized  to  be  made 
from  one  termination  thereof  to  any  place 
within  five  miles  of  the  other  termination, 
an  Act  authorizing  the  construction  of  a  road 
from  the  first-mentioned  termination  to  a 
point  not  within  five  miles  of  the  other  ter- 
mination, although  within  the  space  included 
by  two  straight  lines  drawn  from  the  first 
termination  to  a  point  five  miles  from  each 
side  of  the  other  termination,  does  not  in- 
fringe the  charter  provision.  Boston,  etc., 
R.  Corp.  V.  Boston,  etc.,  R.  Co.,  (1850)  5 
Cush.  (Mass.)  375. 

When,  by  a  state  statute,  a  railway  com- 
pany has  become  vested  with  exclusive  rights 
to  operato  a  street  railway  in  a  city,  the  mu- 
nicipal corporation  cannot  by  ordinance  grant 
to  another  company  the  privilege  of  laying 
and  operating  a  railway  upon  the  same  streets 
before  the  expiration  of  the  charter  granted 
to  the  first  company.  City  R.  Co.  r.  Citizens' 
St.  R.  Co.,  (1897)  166  U.  S.  567,  modifying 
and  affirming  Citizens  St.  R.  Co.  v.  City  R. 
Co.,  (1894)  64  Fed.  Rep.  647,  (1893)  56 
Fed.  Rep.  746. 

Where  an  Act  incorporating  a  street  rail- 
road company  provided :  "  That  said  com- 
pany shall  have  exclusive  power  and  author- 
ity to  survey,  lay  out,  construct  and  equip, 
use  and  employ  street  railroads  in  the  city 
of  Atlanta,  subject  to  the  approval  of  the 
city  council  thereof,  for  each  route  selected 
first  had  and  obtained,  before  the  work 
thereon  shall  be  commenced,"  and  subse- 
quently the  legislature  passed  an  Act  incor- 
porating another  company  which   provided: 

6.  Subject  to  Operation  of  General  Laws.  —  The  power  given  to  the 
directors  of  a  railroad  company  in  the  charter  to  make  by-laws,  rules,  and 
regulations  for  the  management  of  the  affairs  of  the  company,  with  the  express 
provision  that  such  by-laws,  rules,  and  regulations  shall  not  be  contrary  to 
the  laws  of  the  state,  does  not  imply  a  contract  on  the  part  of  the  state  to 
exempt  the  company  from  the  operation  of  laws  enacted  within  the  scope  of 
legislative  power  for  the  regulation  of  business  in  which  it  has  authority  to 
engage, 


"  That  said  company  shall  be  entitled  to  all 
the  powers  ana  privileges  of  the  Atlanta 
Street  Railroad  Company,  and  subject  to  the 
same  liabilities  and  restrictions,"  it  was  held 
that  there  are  no  words  in  the  charter  which 
grant  to  the  complainant's  company  the  un- 
conditional, exclusive  power  and  authority  to 
construct  and  use  street  railroads  in  all  of 
the  streets  of  the  city  of  Atlanta,  but  thai 
the  grant  is  limited  and  restricted  to  each 
routo  that  may  be  selected  by  the  company  in 
the  streets  of  the  city  of  Atlanta,  which  shall 
be  approved  by  the  city  council  thereof. 
West  End,  ete.,  St.  R.  Ck).  v,  Atlanta  St.  R. 
Co.,  (1873)  49  Ga.  155. 

The  grant  of  a  franchiae  it  not  in  its 
nature  ezcltttive,  so  that  the  state  cannot 
interfere  with  it  by  the  creation  of  another 
similar  franchise,  tending  materially  to  im- 
pair its  value.  In  re  Citizens'  Pass.  R.  Co., 
(1859)  2  Pittsb.  (Pa.)   10. 

Where  a  municipal  corporation,  by  an  ordi- 
nance in  the  nature  of  a  contract,  granta  a 
franchise  based  on  a  valuable  consideration, 
if  the  ordinance  is  legal,  the  ^rant  is  within 
the  protection  of  the  constitutional  provision, 
and  the  franchise  cannot  be  repealed,  nor  im- 
paired by  a  subsequent  grant  of  a  similar 
franchise.  Birmingham,  ete.,  R.  Co.  v.  Bir- 
mingham St.  R.  Co.,  ( 1885)  79  Ala.  465. 

Authorizing  construction  of  competii^  road. 
—  If  the  charter  given  by  the  legislature  to 
a  railroad  or  turnpike  company  contains  no 
provision  that  the  legislature  may  not  confer 
similar  privileges  in  another  Act  to  others, 
and  the  same  should  be  constructed  and  in 
operation,  and  another  Act  should  subse- 
quently be  passed  creating  a  body  corporate, 
for  the  purpose  of  constructing  and  putting 
in  operation  a  similar  railroad  or  turnpike, 
which  should  have  termini  near  those  of  the 
former,  the  object  being  to  give  additional 
facilities  for  communication  from  one  ter- 
minus to  the  other,  the  proper  power  having 
adjudged  it  to  be  of  common  necessity  and 
convenience,  the  second  grant  is  no  infringe- 
ment of  any  constitutional  right  of  the  first, 
and  it  becomes  effectual  as  a  coiitract.  But 
if  the  legislature,  in  granting  the  charter  to 
the  former  corporation,  restrained  itself  from 
conferring  a  similar  privilege  upon  another 
corporation  of  the  same  kind,  within  a  speci- 
fied distence^  the  restriction  would  be  bind- 
ing, and  could  not  be  revoked,  excepting  un- 
der the  high  prerogative  of  sovereignty,  and 
by  making  just  compensation.  State  v, 
Noyes,  (1869)  47  Me.  189. 
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Railroad  Commission  Cases,  (1886)  116 
U.  S.  329,  reversing  Farmers  L.  &  T.  Co.  v. 
Stone,  (1884)  20  Fed.  Rep.  270,  and  Illinois 
Cent.  R.  Co.  v.  Stone,  (1884)  20  Fed.  Rep. 
468.  See  also  Thorpe  v.  Rutland,  etc.,  R. 
Co.,  (1854)  27  Vt.  140;  Nelson  v.  Vermont, 
etc.,  R.  Co.,  (1854)  26  Vt.  717. 

Use  of  tracks  by  connecting  or  competing 
road.  —  By  the  Act  of  Maryland  of  1874, 
ch.  446,  it  was  provided:  "That  all  rail- 
roads within  the  state  of  Maryland,  which 
cross  or  connect  with  any  other  road,  or 
which  may  hereafter  be  so  constructed  or 
built,  shall  be  and  are  hereby  required  to 
permit  the  road  so  crossing  or  connecting  to 
use  their  track  or  roadway  for  the  passage  of 
the  locomotives,  cars,  and  tonnage,  at  a  rate 
of  tolls  for  passage  of  trains  and  tonnage  not 
exceeding  tlie  rate  per  ton  per  mile,  or  pro- 
portionate part  of  a  mile  so  used,  as  is 
charged  for  through  freight  per  ton  per  mile; 
provided,  however,  that  the  right  of  any  road 
to  use  the  track  of  any  connecting  road  under 
^  this  Act  shall  not  be  extended  to  a  greater 
distance  than  five  miles;"  and  "if  the  com- 
pany of  any  railroad  in  this  state  shall  fail 
or  refuse  to  comply  with  the  provisions  of 
this  Act,  the  party  aggrieved  shall  have  the 
right  to  recover,  upon  suit  in  any  court  of 
this  state  that  has  jurisdiction,  a  sum  not 
less  than  five  hundred  or  more  than  one 
thousand  dollars  for  each  day  of  refusal  or 
neglect."  The  Pennsylvania  Railroad  Com- 
pany in  Maryland,  which  was  incorporated 
under  the  free  railroad  law  of  1876,  with 
power  to  build  nnd  operate  a  railroad  from 
Ellerslie  in  Allegany  county  to  and  within 
the  city  of  Cumberland,  sued  the  Balti- 
more and  Ohio  Railroad  Company  to  re- 
cover the  penalty  prescribed  by  this  Act. 
One  of  the  defenses  relied  on  and  pleaded  was 
that  the  defendant  company  was  not  subject 
to  the  operation  of  this  Act  of  1874.  This 
company  was  incorporated  by  the  Act  of 
1826,  ch.  123.  There  was  no  provision  in  this 
Act  nor  in  the  constitution  of  the  state  then 
in  force,  reserving  to  the  legislature  the  right 
to  repeal  or  amend  this  charter,  and  it  was, 
in  all  its  essential  features,  a  contract  be- 
tween the  state  and  the  corporators  within 
the  protection  of  the  Constitution  of  the 
United  States,  and  could  not  therefore  be  re- 
pealed, or  in  any  manner  impaired  or  af- 
fected by  any  subsequent  legislation  which 
the  company  did  not  give  its  assent  to  or  ac- 
cept. The  18th  section  of  this  charter  con- 
tained, among  others,  the  provisions  that  "  it 
shall  not  be  lawful  for  any  other  company, 
or  any  person  or  persons  whatsoever,  to  travel 
upon  or  use  any  of  the  roads  of  said  com- 
pany, or  to  transport  persons,  merchandise, 
produce,  or  property  of  any  description  what- 
soever, along  said  roads  or  any  of  them  with- 
out the  license  or  permission  of  the  president 
and  directors  of  said  company ;  and  that  said 
road  or  roads  with  all  their  works,  improve- 
ments, and  profits,  and  all  the  machinery  of 
transportation  used  on  said  roads,  are  lioreby 
vested  in  the  said  company  incorporated  by 
this  Act  and  their  successors  forever."  The 
clauses  which  vested  in  the  company  the  abso- 


lute property  in  the  road  and  which  gave  the 
unrestricted  control  over  the  road  and  made 
it  unlawful  for  any  other  company  to  travel 
or  use  it  without  license,  constituted  essential 
parts  of  the  contract  thus  protected.  A  law 
which  would  compel  the  defendants  to  permit 
any  other  company  or  corporation  to  use 
their  track  or  roadway  for  the  passage  of 
locomotives,  cars  and  tonnage  for  a  distance 
of  five  miles,  upon  such  terms  and  considera- 
tions as  the  legislature  may  see  fit  to  pre- 
scribe, was  held  to  be  an  invasion  of  the  ex-' 
elusive  privilege  granted  to  the  defendant  by 
tliis  charter.  Pennsylvania  R.  Co.  i;.  Balti- 
more, etc.,  R.  Co.,  ( 1883)  60  Md.  263. 

Fencing  right  of  way.  —  A  statute  of  Texas 
which  provides  that  all  railroad  companies 
which  had  heretofore  fenced  their  right  of 
way,  or  which  may  hereafter  do  so,  "  may  be 
required  to  make  openings  or  crossings  through 
their  fence  and  over  their  roadbed  along  their 
right  of  way  every  one  and  a  half  miles 
thereof,"  and  "  if  such  fence  shall  divide  any 
inclosure,  that  at  least  one  opening  shall  be 
made  in  said  fence  within  such  inclosure," 
was  held  to  be  unconstitutional  in  so  far  as 
it  required  the  railroad  corporation  to  con- 
struct farm  crossings  at  its  own  expense 
where  the  right  of  way  had  been  acquired  by 
deed  to  the  land  and  fenced  before  the  passage 
of  the  law.  Gulf,  etc.,  R.  Co.  r.  Rowland, 
(1888)   70  Tex.  298. 

Interchange  of  traffic.  —  When.*  the  putting 
in  of  a  connecting  switch  at  a  crossing  of  two 
railroads  to  facilitate  the  transfer  of  cars 
from  one  road  to  the  other  will  benefit  the 
state  and  interstate  traffic,  there  fs  concur- 
rent jurisdiction  in  the  state  and  federal  au- 
thorities to  order  the  putting  in  of  such  con- 
nection Chapter  10  of  the  Minnesota  Laws 
of  1887,  as  amended  by  ch.  91,  Laws  of  1895, 
was  held  not  to  contravene  the  Federal  Con- 
stitution in  conferring  upon  railroad  com- 
missioners power  to  require  the  making  of 
such  a  connection,  the  traffic  and  interchange 
of  loaded  cars,  and  the  making  of  joint  ralSt 
for  through  shipments  when  part  of  the  haul 
was  on  one  and  part  on  the  other  of  the  two 
connecting  railroads.  Jacobson  17.  Wisconsin, 
etc.,  R.  Co.,  (1898)  71  Minn.  619. 

A  charter  of  a  railroad  company  which 
exempts  it  from  consequential  damages  aris- 
ing from  the  construction  of  its  road,  but 
which  does  not  contract  that  it  shall  always 
be  exempt  from  such  liability,  is  taken  subject 
to  the  general  law  of  the  state  and  to  such 
changes  as  might  be  made  in  such  general 
law  and  subject  to  future  constitutional  pro- 
viBions  or  future  general  legislation.  Penn- 
sylvania R.  Co.  V,  Miller,  (1889)  132  U.  S. 
82. 

Requiring  railroad  companies  to  erect  farm 
crossings.  —  The  provisions  of  the  general 
railroad  Act  of  New  York,  which  required 
railroad  companies  to  erect  farm  crossings 
for  the  use  of  the  proprietors  of  the  lands  ad- 
joining such  railroads,  was  held  not  to  be 
applicable  to  corporations  existing  before  the 
passage  of  the  Act,  and  which  had  previously 
obtained  the  right  of  way  for  their  roads, 
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and  paid  the  landowners  the  damaees  sus- 
tained by  them.  It  was  insisted  that  the 
legislature,  having  reserved  the  right  to  alter 
or  amend  the  defendant's  charter,  the  general 
railroad  law,  in  the  particular  of  farm  cross- 
ings, should  be  construed  as  an  alteration  or 
amendment.  The  answer  to  this  position  was 
that  the  right  thus  reserved  to  alter  or 
amend  referred  to  some  matter  of  public 
concern;  some  matter  in  which  the  commu- 


nity was  interested;  for  instance,  in  relation 
to  fares,  tolls,  the  prevention  of  accidents,  or 
security  of  property,  etc.;  but  not  to  an 
alteration  or  amendment  solely  of  individual 
advantage,  and  especially  such  as  in  this 
case,  where  the  alteration  seriously  affected 
the  property  previously  acquired.  Milliman 
r.  Oswego,  etc.,  R.  Co.,  (1850)  10  Barb.  (N. 
Y.)  87. 


c.  Municipal  Control.  —  Even  in  the  absence  of  positive  legislation 
giving  to  a  municipal  corporation  the  power  to  regulate  the  use  of  the  streets 
by  railroad  companies,  any  contract  entered  into  by  the  city  with  a  railroad 
company  would  be  subject  to  the  exercise  of  such  a  power  by  the  city,  so  long 
as  it  did  not  materially  modify  or  impair  the  rights  granted  by  the  contract. 


Baltimore  r.  Baltimore  Trust,  etc.,  Co., 
(1897)  166  U.  S.  681,  reversing  Baltimore 
Trust,  etc.,  Co.  v.  Baltimore,  (1894)  64  Fed. 
Rep.  153. 

The  defendants  were  incorporated  with  a 
charter  open  to  amendment  or  repeal,  which 
empowered  them  to  construct  and  use  a  rail- 
road terminating  in  the  city  of  New  Haven, 
and  provided  that  the  construction  and  use 
of  that  part  of  the  road  within  the  limits  of 
the  city  should  be  subject  to  such  regulations 
as  the  common  council  of  the  city  should 
prescribe.  After  the  defendants  had  con- 
structed the  road  and  built  a  bridge  over  the 
same  within  the  city  to  the  acceptance  of  the 
city,  an  Act  was  passed  empowering  the  com- 
mon council  to  order  the  defendants  to  widen 
the  bridge  in  such  manner  as  public  con- 
venience might  require,  and  to  enforce  the 
order.  It  was  held  that  the  Act  was  not  un- 
constitutional as  impairing  the  obligation  of 
the  contract  of  the  state  with  the  defendants. 
English  t?.  New  Haven,  etc.,  Co.,  (1864)  32 
Conn.  240. 

Consent  to  use  of  streets.  —  If  a  munici- 
pality grants  a  right  in  the  streets  or  other- 
wise, such  as  that,  when  accepted  and  acted 
upon,  a  binding  contract  comes  into  existence 
between  the  grantee  and  the  municipality, 
and  the  city,  by  a  limited  construction  of  the 
effect  of  the  grant,  deprives  the  grantee  of  a 
part  of  the  rights  obtained  thereby,  this 
would  seem  to  be  as  much  an  impairment  of 
its  obligation  as  if  the  city  should  by  express 
action  withdraw  part  of  the  rights  so  granted. 
A  city  cannot  impair  the  binding  force  and 
full  legal  effect  of  a  contract  any  more  by 
construction  than  it  can  by  direct  withdrawal 
of  rights  granted.  Mercantile  Trust,  etc.,  Co. 
V.  Collins  Park,  etc.,  R.  Co.,  ( 1900)  99  Fed. 
Rep.  821,  holding  that  as  the  constitution  of 
Georgia  provides  that  "the  general  assembly 
shall  not  authorize  the  construction  of  any 
street  passenger  railway  within  the  limits  of 
any  incorporated  town  or  city,  without  the 
consent  of  the  corporate  authorities,"  consent 
by  a  municipal  corporation  to  the  use  of  a 
number  of  streets  is  the  act  of  the  state 
through  the  city  authorities  as  its  instru- 
mentality. 


Municipal    ordinances    making    grants    to 
street  railroads,   conferring  privileges   upon 


them,  and  prescribing  the  terms  and  condi- 
tions under  which  lines  through  the  streets 
should  be  located  and  operated,  when  accepted 
by  the  street  railway  companies,  become  con- 
tracts between  the  parties  which  cannot  be 
annulled  or  amended  without  the  consent  of 
both  parties.  Cleveland  City  R.  Co.  r.  Cleve- 
land,  (1899)   94  Fed.  Rep.  395. 

It  seems  that  the  locations  given  to  street 
railway  companies  in  public  streets  by  cities 
and  towns  in  Massachusetts  do  not  constitute 
contracts.  If  they  do  they  are  of  such  a 
nature  that  the  legislature  can  modify  or 
annul  them  without  thereby  violating  the 
constitutional  provision.  Except  over  private 
premises  they  are,  it  seems,  in  the  nature  of 
a  privilege  or  permit  to  use  the  public  ways 
given  by  cities  and  towns  by  virtue  of  author- 
ity from  the  legislature  for  the  purpose  of 
facilitating  public  travel  and  accommodation. 
So  far  as  a  city  is  concerned  it  must  be 
deemed  to  have  acted  in  behalf  of  the  public 
and  not  in  virtue  of  any  private  or  pro- 
prietary rights,  and  the  legislature  has  the 
same  right  to  modify  or  abrogate  the  condi- 
tions on  which  the  locations  in  the  streets  or 
public  ways  have  been  granted  that  it  would 
have  if  such  conditions  had  been  originally 
imposed  by  it.  Springfield  v.  Springfield  St. 
R.  Co.,  (1902)  182  Mass.  41.  See  also 
Worcester  v,  Worcester  Consol.  St.  R.  Co., 

(1902)  182  Mass.  49. 

A  resolution  of  a  common  council  of  a  city 
authorizing  a  railroad  company  to  run  its 
line  through  the  streets,  subject  to  the  con- 
dition that  the  pavement  was  to  be  kept  in  re- 
pair by  the  company,  between  the  tracks  and 
three  feet  on  each  side  thereof,  does  not  con- 
stitute a  contract  which  is  not  subject  to 
amendment.  Binninger  v.  New  York,  (1904) 
177  N.  Y.  199,  modifyinif  (1903)  80  N.  Y. 
App.  Div.  438. 

"So  village  trustees^  who  have  limited  pow- 
ers, can  withdraw  from  the  public  the  use  of 
the  streets  to  give  them  up  to  private  cor- 
porations. Such  powers  are  held  in  trust  for 
the  public  benefit  and  cannot  be  abrogated  or 
delegated  to  private  parties.  Mechanicville 
r.  Stillwater,  etc..  St.  R.  Co.,  (Supm.  Ct 
Spec.  T.  1901)  35  Misc.  (N.  Y.)  513, 
affirmed    (1901)    67    N.    Y.   App.    Div.    628, 

(1903)  174  N.  y.  507. 
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Bond  gi^en  as  condition  to  nae  of  streets. 
— The  giving  of  a  bond  exacted  by  a  city  as 
the  condition  of  its  consent  to  the  use  and 
occupation  of  the  streets  by  a  railway  com- 
pany under  its  charter,  the  ordinance  includ- 
ing many  provisions  which  could  not  have 
been  required  without  the  consent  of  the  com- 
pany, does  not  constitute  a  binding  engage- 
ment to  make  no  other  rules  or  regulations 
which  it  is  within  the  lawful  authority  of  the 
obligors  to  make.  Johnson  v.  Philadelphia, 
(1800)  60  Pa.  St  451. 

Ordinance  rewrving  right  to  amend.  —  A 
railroad  company  having  voluntarily  sub- 
mitted to  construct  its  road  through  a  city 
under  an  ordinance  reserving  the  right  to 
alter  and  amend,  must  submit  to  such  altera- 
tions and  amendments  as  are  reasonable  and 
necessary.  Such  an  ordinance  does  not,  how- 
ever, give  aul^ority  to  amend  or  repeal  so  as 
to  affect  the  essential  and  vested  rights,  and 
no  more  than  reasonable  alterations  can  be 
passed,  such  as  are  necessary  to  carry  into 
effect  the  original  purposes  of  the  ordinances 
and  properly  preserve  the  rights  of  the  public. 
Chicago,  etc.,  R.  Co.  v,  Minnesota  Cent.  R. 
Co.,  (1882)   14  Fed.  Rep.  530. 

Erection  of  bridgea.  —  A  municipal  ordi- 
nance authorizing  a  railroad  company  to 
erect  new  bridges  .of  a  certain  construction 
over  its  tracks,  and  providing  that  the  com- 
pany should  also  build  sufficient  approaches 
and  grade  to  each  of  the  bridges  and  keep 
them  in  good  repair,  does  not  constitute  such 
a  contract  as  would  prevent  the  city  chang- 
ing the  grade  of  a  street.  Wabash  R.  Co.  v. 
Defiance,  (1897)    167  U.  S.  93. 

Conatruction  of  viaduct  over  tracks.  — An 
agreement  made  between  a  municipal  cor- 
poration and  two  railway  companies,  in  pur- 
suance of  a  state  statute,  providing  that  the 
railway  companies  assume  and  agree  to 
pay  three-fifths  of  the  cost  of  constructing  a 
viaduct  along  a  street  over  the  railroad 
tracks  of  the  companies,  and  three-fifths  of 
the  damages  to  abutting  property  on  account 
of  the  construction  of  such  viaduct,  is  not 
a  contract  whose  continuance  and  opera- 
tion could  not  be  affected  or  controlled  by 
subsequent  legislation.  The  contract  was  not 
impaired  by  an  ordinance  passed  in  pursu- 
ance of  a  statute  enacted  subsequently  to  the 
making  of  the  contract  and  the  erection  of 
the  viaduct  requiring  the  railway  companies 
to  keep  the  viaduct  in  repair.  Chicago,  etc., 
R.  Co.  t?.  Nebraska,  (1898)  170  U.  S.  71. 

,  Paving  portion  of  streets  occupied  by 
tracks.  —  When  a  contract  has  been  entered 
into  between  a  municipal  corporation  and  a 
street  railroad  company  respecting  paving  the 
portions  of  streets,  roads,  and  bridges  occu- 
pied by  the  company's  tracks,  the  legislature 
in  the  exercise  of  its  general  legislative  power 
can  abrogate  the  provisions  of  the  contract 
between  the  city  and  the  railroad  company 
with  the  assent  of  the  latter,  and  provide  for 
a  different  method  for  the  paving  and  repair- 
ing of  the  streets  over  which  the  tracks  of  the 
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railroad  are   laid.     Worcester  v,   Worcester 
Consol.  St.  R.  Co.,   (1905)    196  U.  S.  548. 

A  municipal  corporation,  by  granting  au- 
thority to  construct  and  operate  a  street  rail- 
way on  condition  of  paving  between  the  rails, 
does  not  limit  its  authority  to  make  and  en- 
force other  regulations  and  requirements,  and 
the  city  has  authority  to  impose  on  the  rail- 
way company  the  burden  of  additional  paving 
outside  of  the  rails.  Sioux  City  St.  R.  Co. 
V.  Sioux  City,  (1891)  138  U.  S.  105,  affirming 
(1889)  78  Iowa  367. 

A  city  ordinance  authorizing  the  construc- 
tion of  a  street  railway  and  containing  this 
clause,  "In  the  event  of  the  paving  by  the 
city  of  the  whole  or  any  portion  of  the  street 
used  by  said  railroad  company,  the  portion 
of  the  track  between  the  rails  shall  be  paved 
and  kept  in  good  order  and  thorough  repair 
by  the  company  at  its  own  expense  and  cost," 
which  stipulations  were  assented  to  by  the 
railroad  company  and  the  railroad  constructed 
thereunder,  is  a  contract  between  the  city 
and  the  railroad  company,  and  a  statute,  so 
far  as  it  attempts  to  authorize  the  city  to 
compel  the  complainants  to  pave  three  feet 
on  each  side  of  the  track,  is  invalid.  Coast- 
Line  R.  Co.  t7.  Savannah,  (1887)  30  Fed.  Rep. 
646. 

A  contract  between  a  municipal  corpora- 
tion and  a  street  railway  company  by  which 
the  tax  for  paving  improvements  along  the 
tracks  was  limited  and  fixed,  secured  im- 
munity from  additional  burdens,  which  no 
subsequent  legislation  could  affect.  Davidge 
V,  Binghamton,  (1901)  62  N.  Y.  App.  Div. 
525. 

Use  of  steam  in  propelling  cara.  —  A  mu- 
nicipal ordinance  which  prohibits  a  named 
railroad  company  from  drawing  or  propelling 
its  cars  by  steam  on  a  certain  street  does  not 
impair  the  obligation  of  any  contract  with  the 
railroad  company  when  it  had  no  vested  right 
under  its  charter  to  operate  its  road  by 
steam.  Richmond^  etc.,  R.  Co.  v.  Richmond, 
(1877)  96  U.  S.  537,  affirming  (1875)  26 
Gratt.  (Va.)  83. 

Liability  to  pay  license  tax.  —  A  franchise 
to  build  and  run  a  street  railway  does  not 
exempt  a  corporation  exercising  it  from  the 
payment  of  a  license  tax.  New  Orleans  City, 
etc.,  R.  Co.  V.  New  Orleans,  (1892)  143  U.  S. 
195,  affirming  (1888)  40  La.  Ann.  587.  See 
also  Los  Angeles  v.  Southern  Pac.  R.  Co., 
(1885)  67  Cal.  433. 

Where  an  ordinance  of  the  city  conferred 
upon  a  company  the  authority  to  construct 
and  operate  a  street  railway,  the  right  of  the 
city  to  exact  a  license  fee  will  not  be  denied 
unless  it  has  been  expressly  surrendered  in 
the  ordinance;  and  where  the  payment  of  a 
license  fee  is  not  in  terms  dispensed  with,  a 
subsequent  ordinance  requiring  the  payment 
does  not  impair  the  rights  of  the  company. 
Springfield  r.  Smith,   (1897)   138  Mo.  645. 

If  the  common  council  of  a  city  enter  into 
a  specific  agreement  with  a  railroad  company. 
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prescribing  the  regulations  to  which  the 
latter  shall  be  subject,  requiring  no  further 
license  and  reserving  no  right  to  require  one, 
they  are  concluded  by  their  contract  from 


afterwards  enacting  that  a  lioenae  shall  be  a 
condition  to  entitle  them  to  run  their  ears. 
New  York  v.  Second  Ave.  R.  Co.,  (1861)  34 
Barb.  (N.  Y.)  41. 


d.  Regflation  of  Bailboad  Rates — (1)  In  GeneraL  —  The  right  to 
regulate  rates  may  be  given  to  corporations,  and  where  the  intent  to  do  so  is 
clear  a  subsequent  attempt  by  the  l^islature  to  fix  the  tolls  violates  the  United 
States  Constitution. 

If  the  state,  in  the  charter  of  a  railroad 
company,  grants  the  right  to  fix,  within  mini- 
mum limits,  the  rates  for  transportation,  the 
grant  constitutes  a  contract  which  is  pro- 
tected by  the  constitutional  provision.  But 
a  grant  in  general  terms  of  authority  to  fix 
rates  is  not  a  renunciation  of  the  right  of 
legislative  control  so  as  to  secure  reasonable 
rates.  It  is  only  where  there  is  an  unmis- 
takable manifestation  of  a  purpose  to  place 
the  unrestricted  right  in  the  corporation  to 
determine  rates  of  compensation  that  the 
power  of  tlie  legislature  afterward  to  inter- 
fere can  be  denied.  It  is  not  to  be  presumed 
that  the  right  of  legislative  control  was  in- 
tended to  be  renounced.  Every  presumption 
is. against  that.  If  the  grant  can  be  inter- 
preted without  ascribing  to  the  legislature 
an  intent  to  part  with  any  power  it  will  be 
done.  Only  what  is  plainly  parted  with  is 
gone.  Fixing  rates  in  a  charter  is  a  specifi- 
cation of  what  is  reasonable  —  an  ci^clusion 
of  tacit  or  implied  conditions  on  the  subject. 
It  is  an  essential  part  of  the  contract  of  in- 
corporation, the  most  important  condition  of 
its  existence,  the  inducing  cause  of  its  accept- 
ance. Stone  V,  Yazoo,  ete.,  R.  Co.,  ( 1885)  62 
Miss.  607.  See  also  Stone  v.  Natchez,  etc, 
R.  Co.,  (1885)   62  Miss.  646. 


Pingree  r.  Michigan  Cent.  R.  Co.,  (1808) 
118  Mich.  314;  Sloan  v.  Pacific  R.  Co.,  (1875) 
61  Mo.  24. 

Railroad  cannot  repudiate  rates  contracted 
for.  —  A  railroad  corporation  may  contract 
with  a  municipality  or  with  a  state  to  oper- 
ate a  railway  at  agreed  rates  of  fare.  And 
where  the  provisions  of  an  accepted  statute 
respecting  rates  to  be  charged  for  transporta- 
tion are  plain  and  unambiguous,  and  do  not 
contravene  public  policy  or  positive  rules  of 
law,  a  railroad  company  cannot  avail  itself 
of  privileges  which  have  been  procured  upon 
stipulated  conditions  and  repudiate  perform- 
ance of  the  latter  at  will.  Grand  Rapids, 
etc.,  R.  Co.  f?.  Osborn,  (1904)  193  U.  S.  29. 

Construction  of  language  granting  right. — 
In  providing  for  a  rate  of  fare  to  be  charged 
by  a  street  railway  company,  it  may  very 
well  be  that  language  used  by  a  legislature  in 
merely  conferring  authority  upon  a  company 
to  fix  certain  charges  for  fare  might  not  be 
regarded  as  amounting  to  a  contract,  when 
the  same  language  used  by  parties  in  fixing 
rates  under  a  legislative  authority  and  di- 
rection to  agree  upon  them  would  be  regarded 
as  forming  a  contract,  because  the  statute 
provided  specially  for  that  mode  of  deter- 
mining them.  Detroit  v.  Detroit  Citizens'  St. 
R.  Co.,  (1902)   184  U.  S.  388. 


(2)  When  Svhject  to  Legislative  or  Mtimciptd  Control.  —  A  state  has  power 
to  limit  the  amount  of  charges  which  railroad  companies  receive  for  the  trans- 
portation of  persons  and  property  within  its  own  jurisdiction,  unless  restrained 
by  some  contract  in  the  charter.  This  power  of  regulation  is  a  power  of 
government,  continuing  in  its  nature,  and  if  it  be  bargained  away  at  all  it 
can  only  be  by  words  of  positive  grant,  or  something  which  is  in  law  equivalent. 
If  there  is  reasonable  doubt,  it  must  be  resolved  in  favor  of  the  existence  of  the 


power. 

Railroad  Commission  Cases,  (1886)  116  U. 
S.  326,  reversing  Farmers*  L.  &  T.  Co.  v. 
Stone,  (1884)  20  Fed.  Rep.  270,  and  Illinois 
Cent.  R.  Co.  v.  Stone,  (1884)  20  Fed.  Rep. 
468. 

The  provision  in  the  charter  of  a  railroad 
company  "  that  it  shall  be  lawful  for  the 
company  •  ♦  •  from  time  to  time  to  fix, 
regulate,  and  receive  the  toll  and  charges  by 
them  to  be  received  for  transportation,"  being 
coupled  with  the  condition  that  the  charge 
shall  be  reasonable,  leaves  the  state  free  to 
act  on  the  subject  of  reasonableness  within 
the  limits  of  its  general  authority  as  circum- 
stances may  require.     The  right  to  fix  rea- 


sonable charges  has  been  granted,  but  the 
power  of  declaring  what  shall  be  deemed  rea- 
sonable has  not  been  surrendered.  If  there 
had  been  any  intention  of  surrendering  this 
power,  it  would  have  been  easy  to  say  so. 
Railroad  Commission  Cases,  (1886)  116  U. 
S.  330,  reversing  Farmers'  L.  A  T.  Co.  r. 
Stone,  (1884)  20  Fed.  Rep.  270,  and  Illinoia 
Cent.  R.  Co.  V,  Stone,  (1884)  20  Fed.  Rep. 
468. 

The  charter  of  a  railroad  company  which 
in  substance  gives  it  power  to  contract  in 
reference  to  its  business  the  same  as  private 
individuals,  and  to  establish  by-laws  and 
make  all  rules  and  regulations  deemed  ex- 

aia  Volume  vm. 


Art  I.,  OM.  10. 


CONSTITUTION. 


Obligttioa  «f  ContnoU. 


pedient  in  relation  to  its  affairs,  but  being 
subject,  nevertheless,  at  all  times  to  such 
rules  and  regulations  as  the  general  assembly 
might  from  time  to  time  enact  and  provide, 
is  not  impaired  by  a  statute  passed  to  es- 
tablish reasonable  maximum  rates  or  charges 
for  the  transportation  of  freight  and  passen- 
gers over  different  railroads  of  the  state. 
Chicago,  etc.,  R.  Co.  t?.  Iowa,  (1876)  94  U.  S. 
161,  affirming  (Iowa  1875)  2  Cent.  L.  J.  335, 
5  Fed.  Cas.  No.  2,666.  See  also  Burlington, 
etc.,  R.  Co.  V.  Dey,  (1891)  82  Iowa  336,  as  to 
a  statute  authorizing  state  railroad  commis- 
sioners to  establish  joint  through  rates. 

Where  the  charter  of  a  railroad  company 
provided  "that  the  said  Georgia  Railroad 
Company  shall,  at  all  times,  have  the  ex- 
clusive right  of  transportation  or  conveyance 
of  persons,  merchandise,  and  produce  over  the 
railroad  and  railroads  to  be  by  them  con- 
structed, while  they  see  fit  to  exercise  the 
exclusive  right;  provided  that  the  charge  of 
transportation  or  conveyance  shall  not  exceed 
fifty  cents  per  hundred  pounds  on  heavy  arti- 
cles, and  ten  cents  per  cubic  foot  on  articles 
of  measurement,  for  every  one  hundred  miles, 
and  five  cents  per  mile  for  every  passenger," 
it  was  held  that  the  state  did  not  contract 
to  grant  the  exclusive  right  to  the  railroad 
company  to  charge  the  Qiaximum  rates  named. 
Georgia  R.,  etc.,  Co.  v.  Smith,  (1883)  70  Ga. 
694. 

A  railroad  company  by  mere  force  of  its 
organiMtion  and  the  construction  of  its  road 
has  not  an  implied  power  to  fix  rates,  and 
to  differ  rates  when  competition  exists  from 
rates  applicable  where  there  is  no  competi- 
tion. Its  charter  is  taken  and  held  subject 
to  the  power  of  the  state  to  regulate  and 
control  the  grant  in  the  interest  of  the  public. 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  (1902) 
183  U.  S.  517,  affirming  (1899)    106  Ky.  633. 

The  establishing  of  reasonable  maximum 
railroad  rates  for  the  transportation  of  pas- 
sengers and  freight  in  a  state  is  constitu- 
tional. Chicago,  etc.,  R.  Co.  v,  Jones,  (1894) 
149  111.  361;  Ruggles  v.  People,  (1878)  91 
111.  266;  Illinois  Cent.  R.  Co.  v.  People, 
(1880)  95  111.  313.  See  also  Chicago  Union 
Traction  Co.  v,  Chicago,  (1902)   199  111.  484. 

Where  at  the  time  a  railroad  was  incorpo- 
rated a  statute  provided  that  any  railroad 
company  incorporated  under  the  law  as  it 
then  existed  "shall  have  the  power  to  collect 
and  receive  such  tolls  or  freight  for  trans- 
po ration  of  persons  and  property  thereon  as 
it  may  prescribe,"  it  was  held  that  no  con- 
tract existed  between  the  state  and  the  com- 
pany which  was  impaired  by  subsequent  legis- 
lation. State  V,  Southern  Pac.  Co.,  (1893) 
23  Oregon  424. 

An  ordinance  providing  that  the  Mte  of 
fare  of  street  ra&roads  shaU  not  exceed  five 
cents  does  not  constitute  a  contract  not  to 
reduce  fare  below  the  rate  named.  Chicago 
Union  Traction  Co.  v.  Chicago,  (1902)  199 
in.  484. 

Tolls  to  be  paid  for  privilege  of  using  an- 
OtbsT  roa4*  —  A  Maasachuaetta  statute  which 


provided  for  the  appointment  of  commis- 
sioners to  fix  the  compensation  which  shall 
be  paid  by  one  railroad  corporation  for  the 
drawing  of  its  passengers,  merchandise,  and 
cars  over  the  railroad  of  another  company, 
was  held  not  to  infringe  upon  any  rights 
which  the  latter  company  may  have  had  under 
its  charter  to  regulate  tolls  on  its  own  road. 
Vermont,  etc.,  R.  Co.  v,  Fitchburg  R.  Co., 
(1852)  9  Cush.  (Mass.)  369. 

By  the  mere  grant  of  power  to  the  di- 
rectors of  a  railroad  cdmpany  to  make  need- 
ful rules  and  regulations  touching  the  rates 
of  toll,  and  the  manner  of  collecting  the  same, 
a  state  does  not  part  with  its  general  author- 
ity itself  to  regulate  at  any  time  in  the 
future,  when  it  might  see  fit  to  do  so,  the 
rates  of  toll  to  be  collected  by  the  company. 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  ( 1890)  134 
U.  S.  455.  See  also  Minneapolis  Eastern  R. 
Co.  17.  Minnesota,  (1890)   134  U.  S.  467. 

The  charter  of  a  street  railway  company 
provided  that  the  directors  should  have  power 
to  fix  the  fare  on  its  road.  The  state  consti- 
tution provides  that- where  a  general  law  can 
be  made  applicable,  all  laws  shall  be  general 
and  of  uniform  operation  throughout  the  state. 
In  view  of  this  constitutional  provision,  under 
a  provision  in  the  charter  that  "this  Act 
may  be  amended  or  repealed  at  the  discretion 
of  the  legislature,"  the  security  was  that  an 
amendment  could  not  be  made  otherwise  than 
by  an  enactment  which  would  still  leave  the 
law,  as  a  whole,  "general  and  of  uniform 
operation  "  upon  all  corporations  formed  or  to 
be  formed  under  it,  or  at  least  upon  all  such 
corporations  formed  or  to  be  formed  as  could 
be  associated  for  legislative  purposes  by  any 
germane  and  appropriate  classification;  and 
a  local  and  special  law  limiting  the  fare 
and  imposing  conditions  as  to  transfers,  under 
a  special  code  of  penalties  involving  the  for- 
feiture of  franchises  and  criminal  prosecu- 
tions, impaired  the  obligation  of  the  charter 
right  of  the  company  to  fix  the  fare  on  its 
road.  Central  Trust  Co.  v.  Citizens'  St.  R. 
Co.,   (1897)  82  Fed.  Rep.  1. 

By  section  6,  Act  of  Feb.  6,  1854,  "to 
amend  the  charter  of  the  Covington  and  Lex- 
ington Railroad  Company,"  "  the  rates  of 
freight  to  be  charged  by  said  company  shall 
be  fixed  bv  the  directory,  and  may  be  by  the 
ton,  hundred,  car,  or  specific  article:  pro- 
vided, when  the  charge  shall  be  by  the  ton 
or  barrel,  the  through  rates  shall  not  exceed 
three  and  one  half  mills  per  mile  per  hundred 
pounds,  nor  one  cent  per  mile  per  barrel, 
and  other  through  rates  in  proportion."  And 
by  amendment  of  March  2,  1865,  the  said 
company  was  authorized  to  increase  its 
legal  rates  twenty-five  per  cent,  on  freight 
and  passengers  from  Covington  to  Lexington, 
and  vice  versa.  The  name  of  said  company 
was,  by  special  enactment,  also  changed  to 
"The  Kentucky  Central  Railroad."  By  the 
Act  of  Feb.  16,  1869,  the  sixth  section  of  the 
amended  charter  of  1854  was  repealed,  and 
the  tariff  of  way  freights  established,  not  to 
exceed,  for  fifty  miles  or  over,  twenty-five 
per  cent,  per  mile  over  the  rates  of  through 
freights.    It  was  held  that  the  repealing  stat- 


819 


Yoluuie  VII I, 


Obligation  of  Contrteto. 


CONSTITUTION. 


An.  L, 


10. 


ute  of  1869  was  unconstitutional.    Hamilton 
V,  Keith,  (1869)  5  Bush  (Ky.)  458. 

Constitutional  power  to  alter  rates.  — In 
St.  Louis,  etc.,  R.  Co.  t?.  Gill,  (1891)  54  Ark. 
101,  it  was  held  that  under  the  constitution 
of  Arkansas  any  law  regulating  the  rates  of 
charges  for  the  carriage  of  passengers  could 
be  repealed  or  altered  without  impairing  the 
obligation  of  any  contract,  subject  to  the  lim- 
itation that  no  injustice  should  be  done  to 
the  incorporators.  See  also  St.  Louis,  etc., 
R.  Co.  r.  Ryan,  (1892)  56  Ark.  245. 

To  be  no  discrimination.  —  A  provision  in 
the  charter  of  a  railroad,  that  in  fixing  rates 
there  shall  be  no  discrimination  in  favor  of 
any  other  road.,  does  not  bring  into  the  char- 
ter the  rate  clauses  in  the  charters  subse- 
quently granted  to  other  railroad  companies, 
in  each  of  which  the  maximum  of  rates  was 
fixed.  It  would  be  the  duty  of  railroad  com- 
missioners, when  fixing  the  tariff  for  such 
company,  to  see  that  there  is  no  discrimina- 
tion. Railroad  Commission  Cases,  (1886)  116 
U.  S.  355. 

Kequiring  railroads  to  issue  mileage  books. 
—  A  New  York  statute  provides  that  "every 
railroad  corporation  operating  a  railroad  in 
this  state,  the  line  or  lines  of  which  are 
more  than  one  hundred  miles  in  length,  and 
which  is  authorized  by  law  to  charge  a 
maximum  fare  of  more  than  two  cents  per 
mile,  and  not  more  than  three  cents  per  mile, 
and  which  does  charge  a  maximum  fare, of 
more  than  two  cents  per  mile,  shall  issue 
mileage  books  having  one  thousand  coupons 
attached  thereto,  entitling  the  holder  thereof 
upon  complying  with  the  conditions  hereof, 
to  travel  one  thousand  miles  on  the  line  or 
lines  of  such  railroad,  for  which  the  cor- 
poration may  charge  a  sum  not  to  exceed 
two  cents  per  mile.  Such  mileage  books  shall 
be  kept  for  sale  by  such  corporation  at  every 


ticket  office  of  such  corporation  in  an  ineor- 
porated  village  or  city  and  shall  be  issned 
immediately  upon  application  therefor.  The 
bolder  of  any  such  mileage;  book  shall  be 
entitled,  upon  surrendering,  at  any  ticket 
office  on  the  line  or  lines  of  such  railroad, 
coupons  equal  in  number  to  the  number  of 
miles  which  he  or  any  member  of  his  family 
or  firm,  or  a  salesman  of  such  firm,  wishes  to 
travel  on  the  line  or  lines  of  such  railroad, 
to  a  mileage  exchan^  ticket  therefor.  Such 
mileage  exchange  ticket  shall  entitle  the 
holder  thereof,  without  producing  the  mileage 
book  upon  which  such  exchange  ticket  was 
issued,  to  the  same  rights  and  privileges  in 
respect  to  the  transportation  of  person  and 
property  to  which  the  highest  class  ticket 
issued  by  such  corporation  would  entitle  him. 
Such  mileage  books  shall  be  good  until  all 
coupons  attached  thereto  have  been  used." 
The  charter  of  the  railroad  company  had  pro- 
vided that  "  it  shall  be  lawful  for  the  <^om- 
pany  •  ♦  •  from  time  to  time  to  fix. 
regulate,  and  receive  the  toll  and  charges  by 
them  to  be  received  for  transportation,  etc." 
The  power  of  the  company  under  this  clause 
was  limited  by  the  rule  of  the  common  law 
which  requires  all  charges  to  be  reasonable, 
and  the  power  to  charge  being  coupled  with 
the  condition  that  the  charge  shall  be  rea- 
sonable, the  state  is  left  free  to  act  on  the 
subject  of  reasonableness  within  the  limit  of 
its  general  authority  as  circumstances  may  re- 
quire, and  the  statute  above  quoted  does  not 
impair  the  obligation  of  any  contract.  Dillon 
r.  Erie  R.  Co.,  ( Supm.  Ct.  App.  T.  1897 )  19 
Misc.  (N.  Y.)   118. 

All  profits  must  not  be  taken.  — Th^  ob- 
ligation of  contracts  is  not  impaired  by  a 
statute  regulating  railroad  fares,  unless  all 
profits  are  taken  from  the  company.  Beards- 
ley  V.  New  York,  etc.,  R.  Co.,  (Supm.  Ct 
Spec.  T.  1896)   17  Misc.  (N.  Y.)  256. 


(3)  When  Not  Subject  to  Legislative  or  MurUcipal  ControL  —  An  ordi- 
nance constituting  a  binding  contract  in  respect  to  the  rates  of  fare  to  be 
thereafter  exacted  upon  the  consolidated  and  extended  lines  of  street-railway 
companies  cannot  be  impaired  by  subsequent  ordinances  reducing  those  rates. 


Cleveland  v.  Cleveland  City  R.  Co.,  (1904) 
194  U.  S.  536.  See  also  Cleveland  v.  Clev^^ 
land  City  R.  Co.,  (1904)  194  U.  S.  538. 

Invalid  when  an'  alteration  of  charter.  — 
An  Act  of  Delaware  which  assumed  an  abso- 
lute power  to  regulate  charges  for  the  car- 
riage of  passengers  and  freight  of  a  railroad 
to  which  was  granted  the  right  to  regulate 
its  own  charges,  is  not  a  legitimate  exercise 
of  the  state's  police  power,  but  is  in  substance 
and  effect  an  alteration  of  the  charter,  and 
materially  impairs  the  obligation  of  the  con- 
tract in  the  sense  of  the  constitutional  pro- 
hibition. Philadelphia,  etc.,  R.  Co.  v.  Bowers, 
(1873)  4  Houst.  (Del.)  506.  See  also  Atty.- 
Gen.  V,  Chicago,  etc.,  R.  Co.,  (1874)  35  Wis. 
425. 

When  a  rate  of  fare  that  may  be  charged 
by   a   street   railway   company   is  fixed   by 
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positive  agreement  under  expressed  legis- 
lative authority,  the  subject  is  not  open  to 
alteration  thereafter  by  the  common  council 
alone,  under  the  right  to  prescribe  from  time 
to  time  the  rules  and  regulations  for  the 
running  and  operation  of  the  road.  Detroit 
t\  Detroit  Citizens*  St.  R.  Co.,  (1902)  184 
U.  S.  389,  holding  that  the  language  of  an 
ordinance,  adopted  under  a  statute  specially 
providing  for  an  agreement  as  to  rates  of 
fare,  which  provides  that  the  rate  of  fare  for 
one  passenger  on  a  street  railway  shall  not 
be  more  than  five  cents,  does  not  give  any 
right  to  the  city  to  reduce  it  below  the  rate 
of  five  cents  established  by  the  company,  and 
a  provision  in  the  statute  that  the  rate  of 
fare  agreed  upon  shall  not  be  increased  with- 
out the  consent  of  the  city  authorities  does 
not  mean  that  the  rate  may  be  reduced  with- 
out the  consent  of  the  railway  company. 
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Ordinances  fixing  rates  accepted  by  com- 
panies. —  When  a  municipal  corporation 
adopts  ordinances  from  time  to  time  making 
grants  to  street  railroads  and  fixing  the  rate 
of  fare  to  be  charged,  which  are  accepted  by 
the  companies,  and  it  appears  that  in  each 
instance  new  and  valuable  considerations 
passed  to  the  city  for  the  making  of  the 
grants,  provisions  of  the  later  ordinances  re- 
peal inconsistent  provisions  in  the  earlier 
ones.  An  early  ordinance  providing  that  a 
company  '*  shall  not  charge  more  than  five 
cents  fare  each  way  for  one  passenger  over 
the  whole  or  any  part  of  its  line,  but  said 
company  may  charge  a  reasonable  compen- 
sation for  carrying  packages;  the  council, 
however,  reserves  to  itself  the  right  to  here- 
after increase  or  diminish  the  rate  of  fare, 
as  it  may  deem  justifiable  and  expedient," 


upon  the  consolidation  with  another  and 
other  companies,  is  repealed  as  to  the  re- 
served right  to  increase  or  diminish  the  rate 
of  fare,  when  the  subsequent  ordinances  au- 
thorizing the  consolidations  authorized  the 
companies  to  charge  a  certain  fare,  there 
being  in  none  of  such  later  grants  any  reser- 
vation of  any  right  on  the  part  of  the  city 
council  to  increase  or  diminish  the  rate  of 
fare  to  be  charged.  An  ordinance  undertak- 
ing to  compel  the  companies  to  carry  passen- 
gers at  a  cash  fare  lower  than  that  stipu- 
lated in  the  last  ordinances  under  which  the 
respective  railways  are  operating,  during  the 
lives  of  the  respective  grants,  would  clearly 
impair  their  present  contract  rights.  Cleve- 
land City  R.  Co.  V.  Cleveland,  (1899)  94  Fed. 
Rep.  395. 


6.  Municipal  Aid  to  Construction  of  Eailroad.  —  An  agreement 
between  a  county  and  a  railroad  company  by  which  the  county  voted  in  favor 
of  a  proposition  to  donate  a  certain  sum  to  the  company,  provided  the  railroad 
should  be  located  on  a  certain  line  as  specifically  prescribed,  and  provided  the 
bonds  issued  in  payment  of  such  donation  should  not  be  payable  until  the 
railroad  had  been  completed  the  whole  length  of  the  line,  is  such  a  contract 
between  the  county  and  the  railroad  company  as  cannot  be  impaired  by  the 
adoption  of  a  constitutional  provision  declaring  that  no  municipal  corporation 
should  ever  make  donation  to  any  railroad  or  private  corporation,  adopted  after 
the  contract  had  been  partly  performed  by  the  railroad  company. 


Clay  County  v.  Savings  Soc.,  (1881)  104 
U.  S.  590.  See  also  Sharpless  v,  Philadel- 
phia, (1853)  21  Pa.  St.  164;  Moers  v,  Read- 
ing, (1853)  21  Pa.  St.  188. 

An  agreement  entered  into  by  town  com- 
missioners with  a  railroad  company,  by  which 
they  agreed  that  when  the  company  should 
have  located  and  constructed,  through  a  vil- 
lage within  the  town,  its  proposed  railroad, 
the  commissioners  would  immediately  sub- 
scribe, in  the  name  of  the  town,  to  the  capi- 
tal stock  of  the  company  to  a  specified 
amount,  and  would  pay  for  it  by  delivering 
to  the  company  the  bonds  of  the  town,  does 
not  give  to  the  railroad  company  such  a  con- 
tract right  as  is  impaired  by  a  constitutional 
provision  subsequently  adopted  which  pro- 
hibited any  county,  city,  town,  or  village  from 
subscribing  for  railroad  stock  when  nothing 
had  been  done  by  the  railroad  company  except 
to  survey  the  route  and  file  a  map  thereof 
prior  to  the  adoption  of  the  constitutional 
provision.  Buffalo,  etc.,  R.  Co.  v.  Falconer, 
(1880)   103  U.  S.  824. 

In  List  V.  Wheeling,  (1874)  7  W.  Va.  501, 
it  was  held  that  an  Act  of  the  legislature 
which  authorized  a  city  council  to  subscribe 
to  the  stock  of  a  certain  railroad  company, 
conferred  a  power  upon  a  public  corporation 
or  government  which  could  be  modified  or  re- 
pealed by  the  Constitution,  since  the  Act  did 
not  constitute  a  contract  within  the  meaning 
of  the  Federal  Constitution. 

The  repeal  of  the  authority  given  by  the 


charter  of  a  railroad  company  to  a  county  to 
subscribe  to  the  capital  stock  of  the  com- 
pany, without  the  assent  of  the  majority  of 
the  resident  voters  voting  at  an  election 
thereon,  was  held  not  to  be  unconstitutional 
as  to  future  subscriptions.  Wilson  r.  Polk 
County,   (1892)    112  Mo.  126. 

Bonds  placed  in  escrow.  —  Where,  in  pur- 
suance of  an  agreement  between  the  commis- 
sioners of  a  town  and  a  railroad  company, 
bonds  were  executed  by  the  town  in  aid  of 
the  company,  and  were  placed  in  escrow,  to 
be  delivered  to  the  company  in  exchange  of 
its  bonds,  upon  the  construction  of  the  road 
through  the  town,  it  was  held  that  there  was 
a  valid  and  binding  contract,  the  obligation 
of  which  could  not  be  impaired  by  amendment 
to  the  constitution  of  New  York,  which  pro- 
vided that  "  no  county,  city,  town,  or  village 
shall  hereafter  give  any  money  or  property, 
or  loan  its  money  or  credit,  to  or  in  aid  of 
any  individual,  association,  or  corporation,  or 
become  directly  or  indirectly  the  owner  of 
stock  in,  or  bonds  of,  any  association  or  cor- 
poration; nor  shall  any  such  county,  city, 
town,  or  village  be  allowed  to  incur  any  in- 
debtedness except  for  county,  city,  town,  or 
village  purposes."  Cherry  Creek  v.  Becker, 
(1890)   12."^  N.  Y.  IGl. 

Additional  limitations  on  loan. —  The  Ala- 
bama Act  of  Feb.  17,  1854,  "  to  aid  the  Ten- 
nessee and  Coosa  railroad"  (Session  Acts 
1853-54,  p.  280),  having  been  accepted  and 
acted  on  by  the  railroad  company,  by  the  com- 
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pletion  of  portions  of  its  road,  and  the  letting 
out  of  contracts  for  the  completion  of  the 
residue  within  the  time  requir^  by  said  Act, 
it  was  not  competent  for  the  legislature,  by 
a  subsequent  Act,  to  impose  additional  limi- 
tations on  the  loan  authorized  by  the  former 
Act;  nor  can  the  later  Act  operate  as  a 
revocation  of  the  authority  conferred  on  the 
governor  by  the  former;  consequently,  the 
railroad  company  was  entitled  to  receive  from 
the  public  treasury  the  sums  loaned  by  the 
former  Act,  on  its  performance  of  the  condi- 
tions therein  specified,  without  a  compliance 
with  the  additional  requisitions  of  the  later 
Act.  Tennessee,  etc.,  R.  Co.  t?.  Moore,  (1860) 
36  Ala.  371. 

No  contract  until  subscription  made. — 
The  charter  of  a  railroad  company  provided 
that  it  should  be  lawful  for  the  commission- 
ers of  the  county  through  which  the  road 
passed  to  subscribe  for  stock  on  behalf  of  the 
county  at  any  time  within  five  years  after 
the  opening  of  the  books  of  subscription,  if  a 
majority  of  the  qualified  voters  of  said  county 
at  an  annual  election  should  vote  for  the  same, 
and  an  amended  Act  made  the  holding  of  the 
election  in  the  county  peremptory  on  a  certain 


da^.  An  election  was  held  in  pursuance  of 
this  law,  and  a  majority  of  the  votes  of  the 
county  cast  in  favor  of  the  subscription.  A 
new  constitution  of  the  state,  adopted  after 
the  election  but  before  the  subscription  waa 
made  by  the  county  commissioners,  provided 
that  "  no  county  shall  subscribe  for  stodc 
in  any  incorporated  company,  unless  the 
same  be  paid  for  at  the  time  of  such  sub- 
scription ;  nor  shall  any  county  loan  its  credit 
to  any  incorporated  company,  nor  borrow 
money  for  the  purpose  of  taking  stock  in  any 
such  company."  It  was  held  that  the  Act  of 
incorporation  and  the  amendment  thereto  did 
not  vest  in  the  company  any  such  right  to 
county  subscriptions  as  would  exclude  the 
operation  of  the  new  constitution,  and  that 
by  the  election  the  company  acquired  no  such 
right  to  the  subscription  of  the  county  com- 
missioners as  would  be  protected  by  this 
clause.  Aspinwall  t\  Daviess  County,  ( 1859) 
22  How.  (U.  S.)  375.  See  also  Pearsall  r. 
Great  Northern  R.  Co.,  (1896)  161  U.  S. 
606,  reversing  (1895)  73  Fed.  Rep.  933;  Nor- 
ton r.  Brownsville,  (1889)  129  U.  S.  490; 
Wadsworth  v.  Supervisors,  (1880)  102  U.  & 
536;  Concord  v.  Portsmouth  Sav.  Bank, 
(1875)  92  U.  S.  625. 


/.  Establishing  Eaileoad  Commissions.  —  The  charter  of  a  railroad  ib 
not  such  a  contract  binding  the  state  to  allow  the  company  at  all  times  and  in 
all  ways  to  manage  its  own  affairs  through  its  board  of  directors,  as  is  impaired 
by  the  legislation  establishing  a  railroad  commission  and  empowering  the 
conmiissioners  to  promulgat^e  regulations  governing  the  railroad  and  to  fix  the 
rate  of  charges  for  transportation. 

Railroad  Commission  Cases,  (1886)  116  U.       Cent.  R.  Co.  v.  Stone,   (1884)   20  Fed.  Bje^ 
S.   331,  reversing  Farmers'  L.   &  T.   Co.   v,       468. 
Stone,  (1884)  20  Fed.  Rep.  270,  and  Illinois 

g.  Location  of  Station.  —  The  consent  of  railroad  commissioners  that 
a  railroad  company  might  discontinue  and  abandon  a  depot  at  a  certain  place, 
upon  providing  suitable  accommodations  at  another  point,  is  not  such  a  contract 
as  is  impaired  by  a  statute  requiring  the  company  to  maintain  a  depot  at  the 
abandoned  place. 

New  Haven,  etc,  R.  Co.  v.  Hamersley,  (1881)  104  U.  S.  I. 

h.  Grants  of  and  Eight  to  Occupy  Public  Land.  —  A  grant  to  a  rail- 
road company  of  eight  sections  of  land  for  every  mile  of  railroad  it  should 
construct  cannot  be  impaired  by  a  constitutional  provision  forbidding  grants 
of  land  to  railroad  companies,  and  a  jailroad  is  entitled  to  grants  for  the  con- 
struction of  an  extension  to  a  line  purchased  prior  to  tlie  adoption  of  the  new 
Constitution  when  it  was  at  that  time  authorized  to  construct  a  line  in  that 
direction. 


Houston,  etc.,  R.  Co.  v.  Texas,  (1898)  170 
U.  S.  252,  reversing  (1897)  90  Tex.  607. 
See  also  Koenig  v.  Omaha,  etc.,  R.  Co.,  ( 1874) 
3  Neb.  373. 

A  contract  between  a  state  and  a  railroad 
company  that  the  state  would  give  to  the 
company  sixteen  sections  of  land  per  mile  on 


building  a  line  in  a  particular  direction  is 
not  impaired  by  a  constitutional  proYision 
subsequently  adopted  forbidding  the  granting 
of  lands  to  railroad  companies  as  to  lines 
built  other  than  the  line  specified  in  the  orig- 
inal contract.  Galveston,  etc,  R.  Co.  t;.  Texas, 
(1897)  170U.  S.  239. 
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In  the  state  of  Illinois  the  charter  of  a 
railroad  company  providing  that  it  "  may 
enter  upon  and  take  possession  of  and  use  all 
and  singular  any  lands,  streams,  and  mate- 
rials of  every  kind  for  the  location  of  depots 
and  stopping  stages/*  and  "all  such  lands, 
waters,  materials,  and  privileges  belonging  to 
the  state  are  hereby  granted  to  such  railroad 
company  for  said  purposes,"  was  held  not  to 
give  to  the  railroad  company  a  vested,  con- 
tinuing, and  irrevocable  right  for  all  time  to 
use  such  of  the  shoal  waters  and  submerged 
land  of  Lake  Michigan  as  it  might  thereafter 
find  to  be  necessary  for  the  proper  and  com- 
plete operation  of  its  road,  especially  in  view 
of  the  further  provision  in  the  charter  tliat 
"  nothing  in  this  Act  contained  shall  author- 
ize said  corporation  to  make  a  location  of 
their  tract  within  any  city  without  the  con- 
sent of  the  common  council  of  said  city ;  "  and 
an  ordinance  passed  by  the  city  of  Chicago 
that  "  no  person  or  persons  shall  drive  or 
place,  or  cause  to  be  driven  or  placed,  any  pile 
or  piles,  stone,  timbers,  earth,  or  other  ob- 
struction in  the  harbor  of  the  city  without 
the  permission  of  the  commission t;r  of  public 
works,"  did  not  impair  any  charter  contract. 
Illinois  Gent  R.  Ck).  v.  Chicago,  (1900)  17tf 
U.  S.  653. 

A  state  made  to  a  railroad  company  a  large 
grant  of  land,  defeasible  if  certain  things 
were  not  done  within  a  certain  time  by  the 
company,  but  the  secession  of  the  state  and 
the  prosecution  of  the  war  rendered  it  im- 
possible for  the  company  to  fulfil  the  condi- 
tion. A  constitutional  provision  subsequently 
adopted  by  the  state,  which,  on  the  assump- 
tion that  the  company  had  lost  them,  dis- 
posed of  the  lands  away  from  it,  violated  the 


obligation  of  the  contract.  The  prosecution 
of  the  war  rendered  it  impossible  for  the  com- 
pany to  fulfil  the  conditions  and  in  law  abro- 
gated them,  but  equity  would  require  that 
the  condition  should  still  be  complied  with 
in  such  reasonable  time  as  would  put  the 
parties  in  the  same  situation,  as  near  as 
might  be,  as  if  no  breach  of  condition  had 
occurred.  Davis  r.  Gray,  (1872)  16  Wall. 
(U.  S.)  216. 

Section  13  of  the  charter  of  the  St  Johns 
Railway  Company,  donating  alternate  sec- 
tions of  swamp  and  overflowed  lands  to  the 
company  for  six  miles  on  each  side  of  its 
road,  harmonized  with  the  principles  and  pur- 
pose of  the  Act  of  Congress  granting  these 
lands  and  with  the  express  provisions  of  the 
Internal  Improvement  Act  of  the  state  of 
Florida,  and  did  not  impair  the  obligation  of 
any  contract  between  the  creditors  of  the 
trust  fund  and  the  state  or  trustees  of  the 
internal  improvement  fund.  The  power  of 
one  legislature  is  not  limited  by  the  Act  of  an 
antecedent  one,  unless  the  Act  of  the  first  is 
of  such  character  as  to  call  into  operation  a 
constitutional  limitation  upon  the  power  of 
the  second.  The  Internal  Improvement  Act 
of  Florida  was  not  organic  law.  Internal 
Imp.  Fund  v.  St  Johns  R.  Co.,  (1878)  16  Fla. 
631;  Gonzales  17.  Sullivan,  (1878)  16  Fla. 
791. 

A  statute  which  purports  to  declare  a  for- 
feiture of  lands  granted  to  a  railroad  in  aid 
of  its  construction,  when  the  condition  had 
been  entirely  fulfilled,  the  railroad  completed, 
and  the  lands  earned,  is  invalid.  Minnesota 
1;.  Duluth,  etc.,  R.  Co.,  (1899)  97  Fed.  Rep. 
359. 


».  Ebection  OF  Bridge.  —  Where  a  statute  authorized  a  railroad  company 

to  erect  a  bridge  over  a  creek,  and  subsequently  an  Act  was  passed  which  gave 

a  right  of  action  for  authorized  obstructions,  which  was  not  accepted  by  the 

railroad  company,  it  was  held  that  the  Act  violated  the  company's  charter  and 

the  obligations  of  the  contract  with  it 

Bailey  v.  Philadelphia,  etc.,  R.  Co.,  (1846)       see  9upra,  Municipal  Control  —  Erection  of 
4  Harr.  (Del.)  389.  Bridges,  p.  817. 

As  to  municipal  authority  to  erect  bridges, 

17.  Of  Waterworks  Companies — a.  Grant  of  Fbanchise.  —  The  grant  of  a 
right  to  supply  gas  or  water  to  a  municipality  and  its  inhabitants,  through 
pipes  and  mains  laid  in  the  streets,  upon  condition  of  the  performance  of  its 
service  by  the  grantee,  is  the  grant  of  a  franchise  vested  in  the  state,  in  con- 
sideration of  the  performance  of  a  public  service,  and  after  performance  by 
the  grantee  is  a  contract  protected  by  the  Constitution  of  the  United  States 
against  state  legislation  to  impair  it,  and  it  is  equally  clear  that  such  franchises 
may  be  bestowed  upon  corporations  by  the  municipal  authorities,  provided  the 
right  to  do  so  is  given  by  their  charters. 

Walla  Walla  v.  Walla  Walla  Water  Co.,  due  regard  to  the  good  order  of  the  city  and 

(1898)   172  U.  8.  9,  wherein  the  court  said  the  health  of  its  inhabitants,  the  aid  of  the 

that  where  a  contract  for  a  supply  of  water  police  power  cannot  be  invoked  to  abrogate 

Ifl  harmless  in  itself,  and  is  carried  out  with  or  impair  it.    Affirming  Walla  Walla  Water 
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Ck>.  17.  Walla  Walla,  (1894)  60  Fed.  Bep. 
957.  See  also  Onoka  Water  Works,  etc.,  Co. 
17.  Anoka,  (1901)  109  Fed.  Rep.  581. 

There  is  no  implied  contract  in  an  ordinary 
grant  of  a  franchise,  giving  permission  to 
organize  a  water  company  to  supply  a  village 
with  water,  that  the  grantor  will  never  do 
any  act  by  which  the  value  of  the  franchise 
granted  may  in  the  future  be  reduced.  "  Such 
a  contract  would  be  altogether  too  far-rea<^- 
ing  and  important  in  its  possible  consequences 
in  the  way  of  limitation  of  the  powers  of  a 
municipality,  even  in  matters  not  imme- 
diately connected  with  water,  to  be  left  to 
implication."  Skaneateles  Water  CJo.  17. 
Skaneateles,  (1902)   184  U.  S.  363. 

Purchase  of  waterworks  by  municipal  cor- 
poration. —  In  the  erection  of  municipal 
waterworks  by  a  village,  the  village  is  not 
compelled  to  take  the  plant  of  a  private  ex- 
isting company,  when  the  statute  authorizing 
the  village  to  build  and  operate  its  works 
does  not  require  it  to  take  the  plant  of  the 

grivate  company.     Skaneateles  Water  Co.  i?. 
kaneateles,  (1902)  184  U.  S.  363. 

A  statute  authorized  municipal  competition 
in  the  matter  of  water  supply.  A  subsequent 
statute  prohibited  municipal  competition  pro- 
vided the  water  company  chose  to  sell  its 
property  to  the  city  on  the  terms  specified. 
It  was  held  that  the  later  Act  did  not  impair 
any  water  contract  which  had  been  entered 
into  between  the  water  company  and  the  city. 
It  simply  gave  the  water  company  the  option 
if  it  chose  to  sell  its  property  to  the  city  on 
the  terms  specified.  The  water  company,  if 
it  so  desired,  could  have  retained  its  property 
and  its  contract  with  the  city.  The  fact  that 
the  commissioners  did  not  value  the  water 
contract  in  estimating  the  value  of  the  water 
company's  property,  does  not  tend  to  prove 
that  the  statute  was  in  violation  of  the  con- 


tract clause  of  the  Constitution,  because  what 
was  done  or  omitted  by  the  commissioners 
appointed  under  the  statute  could  not  affect 
the  terms  of  the  legislative  Act  itself  or  make 
the  Act  unconstitutional.  Newburyport 
Water  Ck>.  17.  Newburyport,  (1902)  113  Fed. 
Rep.  677. 

A  Louiaia/na  statute  incorporated  the  Com- 
mercial Bank  of  New  Orleans,  and  by  the 
same  Act  the  legislature  conferred  on  the 
bank  the  exclusive  privilege  of  supplying  the 
city  of  New  Orleans  with  water  from  the 
Mississippi  river  by  means  of  pipes,  engines, 
and  other  machinery.  The  charter  provided 
that  at  the  expiration  of  thirty- five  years 
the  city  of  New  Orleans  might  purchase  from 
the  bank  its  waterworks  at  an  appraised 
value,  and  the  bank  was  at  the  time  speci- 
fied and  on  the  terms  specified,  in  case  the 
city  elected  to  purchase,  required  to  sell;  and 
declared  that  the  amount  of  the  purchase 
price  should  be  payable  in  the  bonds  of  the 
city  of  New  Orleans,  bearing  interest  at 'the 
rate  of  five  per  cent,  per  annum,  payable 
semi-annually,  redeemable  in  not  less  than 
ten  nor  more  than  thirty  years.  The  power 
of  the  city  to  issue  bonds  in  payment  of  the 
purchase  money  of  the  waterworks  was 
clearly  given  by  the  charter,  and  that  power 
was  a  provision  of  the  charter  of  the  bank, 
beneficial  to  the  bank,  and  formed  a  part  of 
the  contract  of  the  state  with  the  bank. 
"  After  thirty-five  years  from  the  passage  of 
the  charter  have  expired,  and  the  city  has, 
through  its  proper  ofticers,  elected  to  purchase 
the  waterworks,  an  Act  of  the  legislature 
forbidding  the  issue  of  the  bonds,  or  impos- 
ing onerous  conditions  upon  their  issue,  not 
in  force  at  the  date  of  the  charter  of  the 
bank,  would  bea  direct  and  palpable  invasion 
of  the  chartered  privileges  of  the  bank."  Sala 
r.  New  Orleans,  (1875)  2  Woods  (U.  S.)  188, 
21  Fed.  Cas.  No.  12,246. 


6.  Grant  of  Exclusive  Privilege.  — •  The  right  to  dig  up  and  use  the 
streets  of  a  city  for  the  purpose  of  placing  pipes  and  mains  to  supply  the  city 
and  its  inhabitants  with  water  is  a  franchise  belonging  to  the  state,  which  she 
could  grant  to  such  persons  or  corporations,  and  upon  such  terms,  as  she  deemed 
best  for  the  public  interests.  And  as  the  object  to  be  attained  was  a  public  one, 
for  which  the  state  could  make  provision  by  legislative  enactment,  the  grant 
of  the  franchise  could  be  accompanied  with  such  exclusive  privileges  to  the 
grantee,  in  respect  of  the  subject  of  the  grant,  as  in  the  judgment  of  the 
legislative  department  would  best  promote  the  public  health  and  private  prop- 
erty. Such  a  grant  is  a  contract,  the  obligation  of  which  cannot  be  impaired 
by  subsequent  legislation,  or  by  a  change  in  her  organic  law. 

Where  a  city  granted  the  exclusive  right  to 
lay  pipes  in  the  streets  for  the  purpose  of 
supplying  water  so  long  as  a  full  supply  of 
pure  water  should  be  furnished,  it  was  held 
that  the  legislature  did  not  have  the  power 
to  grant  to  another  corporation  the  same 
rights,  so  long  as  the  first  company  supplied 
the  city  with  an  abundance  of  pure  water. 
Citizens'  Water  Co.  t?.  Bridgeport  Hydraulic 
Water  Co.,  (1887)  56  Conn.  1. 
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New  Orleans  Water-works  Co.  v.  Rivers, 
(1885)  115  U.  S.  680.  See  also  St.  Tam- 
many Water  Works  v.  New  Orleans  Water- 
works, (1887)  120  U.  S.  64,  affirming  New 
Orleans  Water-works  Co.  v.  St.  Tammany 
Water-works  Co.,  (1882)  14  Fed.  Rep.  194; 
American  Waterworks,  etc.,  Co.  v.  Home 
Water  Co.,  (1902)  115  Fed.  Rep.  179;  Little 
Falls  Electric,  etc.,  Co.  t?.  Little  Falls, 
(1900)   102  Fed.  Rep.  667. 


Art.  I.,  i#o.  10. 


CONSTITUTION. 


Obligation  of  Oomtrftetl. 


To  draw  water  from  particular  stream. — 
A  grant,  under  legislative  authority,  of  an 
exclusive  privilege  for  a  term  of  years  for 
supplying  a  municipal  corporation  and  its 
people  with  water  drawn  by  means  of  a  sys- 
tem of  waterworks  from  a  particular  stream 
or  river,  does  not  prevent  the  state  from 
granting  to  other  persons  the  privilege  of 
supplying,  during  the  same  period,  the  same 
corporation  and  people  with  water  drawn  in 
like  manner  from  a  di£ferent  stream  or  river. 
Stein  17.  Bienville  Water  Supply  Co.,  (1891) 
141  U.  S.  68,  affirming  (1888)  34  Fed.  Rep. 
145. 

Grant  to  individual  to  lay  pipe  to  his  prop- 
erty.—  An  exclusive  privilege  granted  to  a 
waterworks  company  of  supplying  the  city 
and  inhabitants  with  water  from  a  particular 
river  by  means  of  pipes  and  conduits  on  or 
over  any  lands  or  streets  of  the  city,  is  a 
contract  which  is  impaired  by  a  municipal 
ordinance  of  that  city  granting  to  an  indi- 
vidual the  right  of  way  and  privilege  to  lay 
a  water  pipe  from  that  river  through  the 
streets  of  the  city  to  his  property.  New 
Orleans  Water- works  Co.  v.  Rivers,  (1885) 
116  U.  S.  674. 

When  privilege  not  exclusive.  —  The  grant 
of  a  franchise  to  a  waterworks  company  by 
a  municipal  corporation  does  not  of  itself 
raise  an  implied  contract  that  the  grantors 
will  not  do  any  act  to  interfere  with  the 
rights  granted  to  the  waterworks  company, 
and,  in  the  absence  of  the  grant  of  an  exclu- 
sive privilege,  none  will  ^  implied  against 
the  public,  but  it  must  arise,  if  at  all,  from 
some  specific  contract  binding  upon  the  mu- 
nicipality. When  an  ordinance  granting  such 
a  franchise  contains  no  express  stipulation 
that  a  city  shall  not  build  a  plant  of  its 
own  to  supply  water  for  public  and  private 
purposes,  and  the  grant  is  expressly  declared 
not  to  be  exclusive  of  the  right  to  contract 
with  another  company,  the  erection  of  a 
waterworks  system  for  the  city  does  not  im- 
pair the  obligation  of  any  contract  with  the 
waterworks  companv.  Helena  Water  Works 
Co.  17.  Helena,  (1904)  195  U,  S.  388. 

An  ordinance  granting  a  right  to  a  water 
company  for  twenty-five  years  to  lay  and 
maintain  water  pipes  for  the  purpose  of  fur- 
nishing the  inhabitants  of  a  city  with  water, 
does  not  create  a  monopoly  or  prevent  the 
granting  of  a  similar  franchise  to  another 
company.  Particularly  is  this  so  when  taken 
in  connection  with  a  further  stipulation  that 
the  city  shall  not  erect  waterworks  of  its 
own.  This  provision  is  not  devoid  of  an  im- 
plication that  it  was  intended  to  exclude  only 
competition  from  itself,  and  not  from  otheV 
parties  whom  it  might  choose  to  invest  with 
a  similar  franchise.  Walla  Walla  v.  Walla 
Walla  Water  Co.,  (1898)  172  U.  S.  15,  affirm' 
ing  Walla  W^alla  Water  Co.  v.  Walla  Walla, 
(1894)   60  Fed.  Rep.  957. 

Where  no  exclusive  privilege  is  conferred 
by  an  Act  of  incorporation,  the  incorporation 
of  another  company  with  privileges  neces- 
sarily producing  injurious  effects  to  the  first 
does  not  impair  the  contract.  Rockland  Water 


Co.  t7.  Camden,  etc.,  Water  Co.,  (1888)  80  Me. 
544. 

Incorporation  under  general  statute.  —  In 
Matter  of  Brooklyn,  (1894)  143  N.  Y.  596, 
it  was  held  that  a  general  law  under  which 
water  companies  might  be  formed,  containing 
nothing,  in  terms  or  by  implication,  granting 
to  a  corporation  formed  under  it  an  exclusive 
right  to  supply  a  town  or  village  with  water, 
or  precluding  other  persons  from  forming 
another  company  to  supply  water  from  other 
sources  to  the  inhabitants  of  the  same  town 
or  village,  does  not  grant  an  exclusive  privi- 
lege which  entitles  it  to  such  immunity  as 
would  preclude  another  or  other  corporations 
for  a  similar  object. 

When  not  ezclnsive  of  power  of  city  to 
maintiiin  waterworks.  —  Wlien  the  charter  of 
a  water  company  wa^  not  exclusive y  and  was 
subject  to  repeal,  alteration,  or  amendment 
at  the  will  of  the  legislature,  no  impairment 
of  the  obligations  of  a  contract  did  or  could 
arise  from  an  Act  of  the  legislature  empower- 
ing the  city  to  erect  its  own  waterworks. 
Newburyport  Water  Co.  v,  Newburyport, 
(1904)  193  U.  S.  577,  reversing  (1898)  85 
Fed.  Rep.  723. 

A  water  company,  duly  authorized  by  its 
charter  to  supply  a  borough  with  water,  and 
required  by  the  charter  to  erect  a  sufficient 
number  of  fireplugs,  and  supply  water  to  the 
borough  for  the  extinguishment  of  fire  with- 
out charge,  accepted  the  provisions  of  a  stat- 
ute which  provides  for  the  incorporation  of 
water  companies,  and  enacts  that  "the  right 
to  have  and  enjoy  the  franchises  and  privi- 
leges of  such  incorporation  within  the  dis- 
trict or  locality  covered  by  its  charter  shall 
be  an  exclusive  one,"  etc.  It  was  held  that 
the  right  to  construct  the  waterworks  was 
exclusive  only  against  other  water  companies. 
The  further  provision  that  "no  other  com- 
pany shall  be  incorporated  for  that  purpose 
until  the  said  corporation  shall  have  from 
its  earnings  realized  and  divided  among  its 
stockholders,  during  five  years,  a  dividend 
equal  to  eight  per  centum  per  annum  upon 
its  capital  stock,''  shows  that  it  was  not  in- 
tended to  prohibit  a  city  or  borough  from 
providing  its  citizens  with  water  by  means  of 
works  constructed  by  itself  from  money  in 
its  own  treasurv.  Lehigh  Water  Co.'s  Ap- 
peal, (1883)    102  Pa.  St.  527. 

Where  a  water  compa/ny  does  not  possess 
an  exclusive  franchise  from  a  city^  the  obliga- 
tion of  its  contract  icnot  impaired  where  the 
city  subsequently  erected  and  operates  a  water 
plant  in  the  same  territory  under  legislative 
authority.  North  Springs  Water  Co.  i?.  Ta- 
coma,  (1899)  21  Wash.  517. 

A  contract  hettceen  a  municipal  corpora- 
tion and  a  waienoorks  company  which  granted 
the  exclusive  privilege  of  laying  water  pipes 
for  public  use  beneath  the  surface  of  the 
highways  of  the  city,  and  by  which  it  was 
agreed  that  the  contract  should  continue  in 
force  for  and  during  the  period  of  twenty 
years  with  the  privilege  for  the  municipal 
corporation  to  purchase  the  waterworks  on 
the  expiration  of  ten  years  by  appraisement, 
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did  not  irrevocably  bind  the  city  by  an  im- 
plied contract  never  to  construct  and  main- 
tain a  waterworks  system  of  its  own,  and  the 
city  was  not  bound  by  the  contract  to  refrain 
from  exercising  its  power  to  contract  and 
maintain  waterworks  after  the  expiration 
of  the  twenty-year  period  provided  in  the 
contract.  Sioux  Falls  r.  Farmers'  L.  &  T. 
Co.,  (C.  C.  A.  1905)   136  Fed.  Rep.  721. 

Exclttsiye  of  power  of  city  to  maintain 
waterworks.  —  An  obligation  entered  into  by 
a  municipal  ordinance  authorizing  a  contract 
with  a  water  company,  declaring  that  until 
such  contract  should  be  avoided  by  a  court 
of  competent  jurisdiction,  the  city  should 
not  erect,  maintain,  or  become  interested  in 
any  waterworks  except  the  works  established 
by  the  company,  is  impaired  by  a  subse- 
quent ordinance  providing  for  the  immediate 
construction  of  a  system  of  waterworks  by 
the  city  for  the  purpose  of  supplying  the  city 
and  its  inhabitants  with  water.  Walla  Walla 
17.  Walla  Walla  Water  Co.,  (1898)  172  U. 
S.  13,  affirming  Walla  Walla  Water  Co.  v, 
Walla  Walla,  (1894)  60  Fed.  Rep.  957. 

A  municipal  ordinance  giving  to  a  corpora- 
tion the  exclusive  right  and  privilege  for  the 
period  of  thirty  years  of  erecting  and  ope- 
rating a  system  of  waterworks  would  be  im- 
paired by  a  special  statute,  and  the  action 
of  the  city  thereunder,  authorizing  the  city 
to  construct  and  maintain  a  waterworks  sys- 
tem, unless  the  city  can  point  to  some  in- 
herent want  of  legal  validity  in  the  contract 
between  the  city  and  the  waterworks  com- 
pany, or  to  some  such  disregard  by  the  water- 
works company  of  its  obligations  under  the 
contract  as  to  warrant  the  city  in  declaring 
itself  absolved  from  the  contract.  Vicksburg 
Waterworks  Co.  r.  Vicksburg,  (1902)  185  U. 
8.  65.  See  also  Columbia  Ave.  Sav.  Fund, 
etc.,  Co.  V,  Dawson,  (1903)  130  Fed.  Rep.  152. 

When  a  municipal  corporation  has  granted 
to  a  waterworks  company  a  right  to  supply 
water  to  the  city  and  its  inhabitants  through 
pipes  and  mains  laid  in  the  street  upon  the 
condition  of  the  performance  of  its  service 
by  the  grantee,  the  city  cannot,  prior  to  the 
expiration  of  the  term  for  which  it  contracted 
for  the  supply  of  water  for  fire  protection, 
directly  revoke  the  grant  of  the  franchise 
for  the  use  of  its  streets  by  the  water  com- 
pany or  indirectly  impair  or  destroy  the  value 
of  the  franchise  by  itself  entering  into  com- 
petition with  its  grantee.  Mercantile  Trust, 
etc.,  Co.  17.  Columbus  Waterworks  Co.,  (1903) 
130  Fed.  Rep.  184. 


A  grant  of  a  franchise  to  a  water  company 
by  a  municipal  corporation  to  erect  water- 
works and  lay  pipe  for  the  purpose  of  sup- 
plying the  inhabitants  and  town  with  water 
when  the  town  had  authority  under  a  state 
statute  to  grant  such  a  franchise,  or  through 
itself  supply  the  town,  was  held  to  be  such 
a  contract  as  was  within  the  protection  of 
this  clause,  the  grant  being  on  the  conditions 
that  the  works  be  commenced  within  two 
months  and  completed  within  eighteen;  that 
the  grantees  "  shall  at  all  times  furnish,  free 
of  charge  or  cost  to  this  town,  a  reasonable 
supply  of  water  for  its  town-hall  building, 
and  for  ♦  •  ♦  drinking  fountains,  not  ex- 
ceeding ten ;"  that  a  certain  head  of  water 
should  be  guaranteed  for  fire  hydrants;  that 
the  rate  charged  for  water  should  not  exceed 
a  certain  specified  amount ;  and  that  "  at  any 
time  within  twenty -five  years  from  this  day 
the  town  of  Westerly  shall  have  the  right  to 
purchase  said  works  and  pipes,  reservoirs, 
pumps,  and  other  property,  rights,  and  appur- 
tenances connected,  used,  or  belonging  there- 
with or  thereto,  by  giving  the  said  Westerly 
Waterworks  Company,  their  heirs,  executors, 
administrators,  or  assigns,  notice  in  writing, 
one  year  in  advance,  of  its  desire  to  pur- 
chase." A  statute  giving  power  to  construct 
waterworks  and  also  to  contract  for  the  water 
supply,  and,  as  incidental  to  such  contract, 
to  confer  certain  rights  and  exemptions  on 
the  contractors,  did  not  leave  it  competent 
for  the  town  to  make  a  contract  with  this 
corporation,  and  afterwards,  without  any  de- 
fault alleged  on  the  part  of  the  corporation, 
and  in  derogation  of  the  terms  of  the  con- 
tract, to  construct  other  works.  Westerly 
Waterworks  v.  Westerly,  (1896)  75  Fed.  Rep. 
181. 

A  municipal  ordinance  granting  the  right 
to  the  assignor  of  a  water  company  to  lay  all 
pipes  necessary  for  the  transportation  of 
water  for  "  public  and  domestic "  purposes, 
and  contracting  for  the  rent  of  hydrants 
necessary  for  fire  protection  for  the  term  of 
the  ordinance,  construed  with  its  acceptance 
and  the  subsequent  construction  and  opera- 
tion of  the  water  plant,  concludes  the  bor- 
ough, and  a  statute  authorizing  the  borough 
to  erect  a  municipal  water  plant  to  supply  its 
citizens  with  water  for  domestic  purposes  or 
to  supply  water  for  fire  purposes,  is  void  as 
impairing  the  obligation  of  the  municipal 
contract.  Potter  County  Water  Co.  v.  Austin, 
(1903)  206  Pa.  St.  297. 


c.  Regulation  of  Water  Rates.  —  It  is  within  the  power  of  the  govern- 
ment to  regulate  the  prices  at  which  water  shall  he  sold  by  one  who  enjoys  a 
virtual  monopoly  of  the  sale. 

it  will  supply  water  to  its  consumers,  all 
needful  rules  and  regulations  not  inconsistent 
with  the  law  or  provisions  of  this  ordinance," 
is  not  such  a  contract  with  the  company  as 
vould  prevent  the  operation  of  an  ordinance 
subsoqupntly    enacted    fixing   and   regulating 


Spring  Valley  Water  Works  t?.  Schottler, 
(1884)    110  U.  S.  354. 

An  ordinance  giving  to  a  waterworks  com- 
pany the  "  power  and  authority  to  nvike  and 
enforce,  as  part  of  the  condition  upon  which 
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the  prices  to  consumers  of  the  services  af- 
forded, under  a  general  statute  giving  to  such 
cities  the  power  to  regulate  the  management 
and  fix  the  rates.  Owensboro  v.  Owensboro 
Waterworks  Co.,   (1903)    191  U.  S.  358. 

A  state  constitution  and  the  legislation 
based  thereon  do  not,  by  giving  to  a  board 
of  supervisors  the  power  to  fix  rates  to  be 
charged  by  a  municipal  water  company,  im- 
pair any  contract  right  of  the  company 
because  it  had  theretofore  the  right  to  charge 
customers  such  prices  for  water  as  might 
from  time  to  time  be  fixed  by  a  commission 
made  up  of  two  persons  selected  by  the  com- 
pany, two  by  the  public  authorities  of  the 
locality,  and,  if  need  be,  a  fifth  selected  by 
the  other  four  or  by  the  sheriff  of  the  county. 
Spring  Valley  Water  Works  v.  Schottler, 
(1884)  110  U.  S.  351,  affirming  (1881)  61 
Cal.  3.  See  also  Spring  Valley  Water- Works 
V.  Bartlett,  (1883)   16  Fed.  Rep.  615. 

In  Danville  v.  Danville  Water  Co.,  (1899) 
178  111.  299,  it  was  held  that  a  corporation 
organized  under  the  Oeneral  Incorporation 
Act  of  Illinois  agrees  to  submit  itself  to  such 
regulations  and  provisions  as  the  legislature 
may  deem  advisable  to  make,  under  section  0 
of  said  Act,  by  which  the  right  of  the  legis- 
lature to  regulate  the  rates  at  which  water 
shall  be  supplied  to  the  public  by  a  water 
company  so  organized  is  reserved;  that  the 
Act  of  June  6,  1891,  empowering  cities  to  fix 
reasonable  water  rates,  is  constitutional  and 
valid,  notwithstanding  the  fact  that  the  city 
had  theretofore  entered  into  a  contract  with 
a  private  corporation  by  which  the  rentals 
for  water  had  been  fixed  during  the  period 
of  the  franchise;  that  the  city  had  no  power,' 
by  virtue  of  the  Act  of  April  9,  1872,  and 
section  1  of- article  10  of  the  City  and  Vil- 
lage Act,  to  bind  itself  to  the  payment  of  a 
fixed  sum  for  an  entire  period  of  thirty  years 
in  advance,  but  that  the  city  might,  under 
the  Act  of  June  6,  1891,  make  a  reasonable 
reduction  for  future  supply. 

Municipal  corporations  may  be  invested 
with  the  power  to  bind  themselves  by  an 
irrevocable  contract  not  to  regulate  water 
rates.  Freeport  Water  Co.  v.  Freeport, 
(1901)   180  U.  S.  587. 

A  valid  contract  of  a  water  company,  in  so 
far  as  it  reserves  the  unrestrained  right  to 
establish  such  rates  for  the  supply  of  water 
to  private  persons  as  the  company  may  deem 
expedient,  provided  that  such  rates  be  gen- 
eral, is  protected  against  impairment  by  any 
act  of  the  state,  constitutional  or  statutory. 
Santa  Ana  Water  Co.  v.  San  Buenaventura, 
(1893)   56  Fed.  Rep.  345. 


Contracts  between  a  water  company  and 
its  conanmers  are  made  by  it  subject  to 
whatever  power  the  city  possessed  to  modify 
rates,  and  a  municipal  ordinance  modifying 
rates  cannot  be  objected  to  as  impairing  the 
obligation  of  such  contracts.  Knoxville 
Water  Co.  v,  Knoxville,  (1903)  189  U.  S.  434, 
afflnning  (1901)   107  Tenn.  647. 

A  provision  in  a  contract  between  a  water 
company  and  a  municipal  corporation  by 
which  the  company  undertook  to  "  supply  pri- 
vate consumers  with  water  at  -a  rate  not  to 
exceed  five  cents  per  one  hundred  gallons" 
does  not  contain  an  implied  undertaking  on 
the  part  of  the  city  not  to  interfere  with  the 
company  in  establishing  rates  within  the  con- 
tract limits,  when  the  company  was  incorpo- 
rated under  a  general  statute  giving  the 
corporate  authorities  "  power  by  ordinance 
to  regulate  the  price  of  water  supplied  by 
such  company."  Knoxville  Water  Co.  v, 
Knoxville,  (1903)  189  U.  S.  434,  affirming 
(1901)    107  Tenn.  647. 

Contract  limit  to  power  of  municipality  to 
reduce  rates.  —  A  state  statute  giving  water 
companies  the  power  to  establish  rates  which 
should  be  subject  to  regulation  by  the  board 
of  supervisors,  "but  which  shall  not  be  re- 
duced by  the  supervisors  so  low  as  to  yield 
to  the  stockholders  less  than  one  and  one-half 
per  cent,  per  month  upon  the  capital  actually 
invested,"  did  not  and  was  not  intended  to 
form  a  contract,  but  simply  amounted  to  the 
statement  of  the  then  pleasure  of  the  legisla- 
ture, to  so  remain  until  subsequently  altered 
by  it.  "  The  language  of  this  portion  of  the 
Act  applies  to  the  boards  and  limits  their 
right  of  reduction,  leaving  unhamjpered  the 
right  of  the  state  to  interfere  directly  or 
by  authorizing  the  boards  to  reduce  the  rates 
below  the  point  stated  in  the  Act."  Stanis- 
laus Coimty  17.  San  Joaquin,  etc.,  River  Canal, 
etc.,  Co.,  (1904)   192  U.  S.  208. 

A  municipal  contract  with  a  water  com- 
pany "that  the  mayor  and  common  council 
of  said  city  shall  have,  and  do  reserve,  the 
right  to  regulate  the  water  rates  charged  by 
said  parties  of  the  second  part,  or  their 
assigns,  provided  that  they  shall  not  so  re- 
duce such  water  rates  or  so  fix  the  price 
thereof  as  to  be  less  than  those  now  charged 
by  the  parties  of  the  second  part  for  water," 
is  a  valid  contract,  and  was  impaired  by  a 
subsequent  ordinance  reducing  the  water 
rates  below  those  so  charged.  Los  Angeles  v. 
Los  Angeles  City  Water  Co.,  (1900)  177  U. 
S.  558,  affirming  Los  Angeles  City  Water  Co. 
V.  Los  Angeles,  (1898)  88  Fed.  Rep.  720. 


18.  Of  Lighting  Companies.  —  By  the  charter  of  a  gas  company  and  a  munici- 
pal ordinance  assenting  to  the  use  by  a  company  of  the  streets  for  the  purpose 
of  laying  mains,  etc.,  the  company  became,  and  was  authorized,  during  its 
corporate  life,  and  as  a  part  of  its  contract  with  the  state,  to  manufacture  and 
sell  gas  products  and  to  charge  and  collect  reasonable  rates  for  the  gas  it 

manufactured  and  sold. 
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Capital  City  Gas-light  Co.  r.  Des  Moines, 
(1896)   72  Fed.  Rep.  832. 

A  grant  by  a  municipal  corporation,  under 
authority  of  the  statute  of  a  state,  to  a  pri- 
vate, corporation  to  supply  a  city  or  town 
with  electricity  for  the  public  use,  or  any 
similar  franchise,  constitutes  a  contract,  when 
accepted  and  carried  out  by  the  corporation, 
which  is  under  the  protection  of  both  the 
state  and  national  constitutions.  Clarksburg 
Electric  Light  Co.  v.  Clarksburg,  (1900)  47 
W.  Va.  739. 

Where**  there  are  vested  rights  acquired 
under  an  ordinance  authorizing  a  contract  to 
be  made  between  a  gaslight  company  and  the 
city,  an  ordinance  repealing  the  contract  or- 
dinance is  unconstitutional.  Lima  Gas  Co.  v, 
Lima,   (1889)    2  Ohio  Cir.  Dec.  396. 

Specified  mode  of  laying  electric  wires.  —  A 
grant  of  authority  by  a  municipal  corpora- 
tion to  an  electrical  company  to  lay  its  lines 
under  ground  in  and  through  the  city,  in  ac- 
cordance with  certain  specified  plans  of  con- 
struction, is  not  such  a  contract  as  is  im- 
paired by  a  statute  creating  a  board  of  sub- 
way commissioners  whose  duty  it  is  to  carry 
out  the  provisions  of  the  ordinances  of  the 
city  and  the  prior  Acts  of  the  legislature  re- 
lating to  electrical  lines.  People  v.  Squire, 
(1892)  145  U.  S.  190,  affirming  (1888)  107 
N.  Y.  593. 

Rent  for  ground  occupied  by  poles.  — 
Where  a  city  granted  to  a  company  the  privi- 
lege of  erecting  and  maintaining  poles  in  the 
streets  for  a  certain  length  of  time,  which 
privilege  was  accepted  by  the  company  and 
large  sums  of  money  were  expended,  and  the 
company,  for  a  stipulated  consideration, 
agreed  to  light  the  streets  for  a  certain 
definite  period  of  time,  it  was  held  that  the 
grant  constituted  a  contract  the  obligation  of 
which  could  not  be  impaired  by  compelling 
the  company  to  pay  a  rent  for  the  use  of  the 
ground  occupied  by  the  company's  poles  dur- 
ing the  period  of  the  franchise.  Hot  Springs 
Electric  Light  Co.  v.  Hot  Springs,  (1902)  70 
Ark.  300. 

Exclusive  franchise.  —  A  grant  of  an  ex- 
clusive franchise  to  manufacture  and  dis- 
tribute gas  by  means  of  pipes  laid  in  the 
streets  of  a  citv,  is  a  matter  within  the  dis- 
cretion  of  the  legislature  and  creates  a  con- 
tract which  cannot  be  impaired  by  a  grant  of 
a  privilege  to  another  company  during  the 
term  of  the  exclusive  franchise.  Such  an 
exclusive  franchise  is  not  in  any  legal  sense 
to  the  prejudice  of  the  public  health  or  the 
public  safety.  It  is  none  the  less  a  contract 
because  the  manufacture  and  distribution  of 
gas,  when  not  subjected  to  proper  supervision, 
may  possibly  work  injury  to  the  public;  for 
the  grant  of  exclusive  privileges  does  not 
restrict  the  power  of  the  state,  or  of  the  mu- 
nicipal government  acting  under  authority 
for  that  purpose,  to  establish  and  enforce 
regulations  which  are  not  inconsistent  with 
the  essential  rights  granted  by  the  charter, 
which  may  be  necessary  for  the  protection  of 
the  public  against  injury  whether  arising 
from  the  want  of  due  care  in  the  conduct  of 
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its  business,  or  from  an  improper  use  of  the 
streets  in  laying  gas  pipes,  or  from  the  fail- 
ure of  the  grantee  to  furnish  gas  of  the  re- 
quired quality  and  amount  New  Orleans 
Gas  Co.  V,  Louisiana  Light  Co.,  (1885)  115 
U.  S.  671,  reversing  (1882)  11  Fed.  Rep.  277. 
See  also  Louisville  Gas  Co.  r.  Citizens'  Gss 
Co.,  (1885)    116  U.  S.  683. 

Power  of  city  to  erect  lighting  plant.  — A 
Missouri  statute  gives  power  to  oiti^  to  con- 
struct electrical  plants  to  "supply  private 
lights  for  the  use  of  the  inhabitants  of  the 
city,"  or  to  grant  the  right  to  do  so  "  to  any 
person  or  persons  or  corporation  "  upon  such 
terms  as  might  be  prescribed  by  ordinance. 
The  grant  of  a  right  by  a  city  under  this  stat- 
ute is  not  in  effect  a  contract  not  to  build 
works  of  its  own  when  the  grant  does  not  give 
an  exclusive  privilege,  and  the  city  is  not 
precluded  from  erecting  its  own  lighting 
plant.  Joplin  v.  Southwest  Missouri  Light 
Co.,  (1903)   191  U.  S.  156. 

When  the  grant  of  water  a/nd  light  fran- 
chises are  not  exclusive  a  city  cannot  be  en- 
joined from  constructing  and  operating  a 
water  plant  and  electric  light  plant  to  supply 
itself  over  and  above  the  water  and  light 
which  it  has  contracted  to  receive  from  and 
pay  for  to  the  water  and  light  company,  as 
such  construction  of  a  new  plant  would  not 
release  or  affect  its  contracts  with  the  com- 
pany. Little  Falls  Electric,  etc.,  Co.  v.  Little 
Palls,  (1900)    102  Fed.  Rep.  663. 

//  a  grant  from  a  municipal  corporatitm  is 
merely  a  unilateral  contract,  imposing  no 
mutual  obligations  and  undertakings  between 
the  parties,  to  be  kept  and  observed  by  them 
during  the  life  of  the  franchise,  it  is  the  mere 
grant  of  the  privilege  to  erect  and  maintain, 
as  best  the  grantee  might,  within  the  city, 
its  works,  with  no  express  or  implied  under- 
taking on  the  part  of  the  city  not  to  become 
its  competitor.  Southwest  Missouri  Light 
Co.  17.  Joplin,  (1900)   101  Fed.  Rep.  26. 

Before  exclusive  privilege  exercised. — A 
municipal  ordinance  giving  to  a  corporation 
the  exclusive  privilege  of  the  use  of  the 
streets  for  the  purpose  of  erecting  poles  and 
other  things  to  convey  the  electricity  neces- 
sary for  lighting  purposes,  is  not  impaired  by 
the  city  availing  itself  of  the  privil^es 
granted  by  a  statute  enabling  cities  and  towns 
to  erect  electric  plants,  before  the  corpora- 
tion had  exercised  its  power  under  the  ordi- 
nance. Capital  City  Light,  etc.,  Co.  v.  Talla- 
hassee, (1902)  186  U.  S.  401,  a^rming { 1900) 
42  Fla.  462. 

Contract  excluding  city  from  erecting 
plant.  —  A  municipal  corporation  under  au- 
thority of  statute  granted  to  certain  desig- 
nated persons  "  in  consideration  of  benefits  to 
be  derived  therefrom,"  the  right,  power,  privi- 
lege, and  authority  within  the  city,  and  in 
additions  thereto,  to  build,  erect,  operate,  and 
maintain  all  necessary  and  convenient  electric 
light  and  electric  motor  plants,  appliances, 
machinery,  and  appurtenances  for  the  genera- 
tion of  electricity,  with  proper  means  for 
maintaining  conduits  for  the  purpose  of  fur- 
nishing light,  heat,  motor  power,  and  other 
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tlie  grunting  of  the  fninchiie;  giving  author- 
ity to  use  the  streets,  avenues,  alleys,  and 
public  grounds  in  the  city  for  laying  pipes 
and  erecting  poles  and  other  supports,  and 
to  suspend  wires  thereon,  for  the  above  pur- 
pose. After  imposing  certain  conditions 
under  which  the  privilege  should  be  exer- 
cised, the  ordinance  fixed  the  limitation  for 
charges  to  be  allowed  for  furnishing  such 
lights.  It  wag  held  that  the  grant  consti- 
tuted a  contract,  the  obligation  of  which 
would  be  impaired  by  the  erection  and  opera- 
tioD  by  the  city  of  a  competing  plant.  The 
grant   was   given   "  in   consideration    of   the 


and  erection  of  the  plant  by  the  grantee,  and 
compelled  it  to  go  to  work  within  a  given 
number  of  days  and  to  complete  its  work 
within  a  given  time;  to  so  erect  ils  pules  and 
string  its  wire.t  aa  to  furnish  thf  Htrorts  of 
the  city  with  electric  lights  if  the  city  should 
demand  and  contract  therefor;  it  required 
the  company  tu  keep  and  maintain  a  light, 
free  of  expense,  at  a  given  place  for  lighting 
a  railroad  crossing;  and  it  invited  the  com- 
pany to  put  its  money  into  this  plant  and  to 
become  the  holder  of  property  in  the  city. 
Southwest  Missouri  Light  Co.  v.  Joplin, 
(1900)   101  Fed.  Rep.  25. 


IS.  Of  Tslegraph  and  Telephone  Companiea.  —  An  ordinance  of  a  municipal 
oorporatioQ  granting  a  telephone  company  the  right  to  use  its  streets  for  the 
erection  of  poles  and  overhead  lines,  under  conditiona  as  to  permits  and  direc- 
tions aa  to  where  the  same  shall  be  placed,  when  accepted  and  acted  upon  by 
the  company,  is  a  contract  which  the  municipality  cannot  unreasonably  or 
arbitrarily  repeal  or  amend  so  as  to  impair  rights  acquired  under  it. 


A  city  passed  an  ordinance  granting  the 
right  for  a  term  of  years  to  use  the  water 
and  water  system  of  the  city  to  produce  power 
to  generate  electricity,  end  the  right  to  la]' 
conduits,  to  erect  poles,  to  string  wires,  and 
to  maintain  and  operate  them  in  its  streets 
during  this  term,  on  condition  that  the 
grantees  would  return  the  water  to  the  sys- 
tem undiminished  in  flow,  and  without  pollu- 
tion ;  that  they  would  do  nothing  to  impair 
the  efficiency  of  the  water  system;  that  they 
would  complete  the  driving  of  a  tunnel 
through  a  spur  of  a  mountain  for  the  city 
for  the  purpose  of  enlarging  its  water  system 
and   its   supply   of  water;    that   they   would 


carry  its  telegraph  and  telephone  wires  in 
their  conduits  and  on  their  poles  and  would 
furnish  the  city  with  a  certain  amount  of 
electric  power  and  certain  electric  lights  free 
of  cost,  and  with  others  at  a.  fixed  price  dur- 
ing the  term  of  the  grant ;  and  that  at  the 
end  of  the  term  they  would  vest  in  the  city 
the  ownership  of  a  certain  pipe  line  and  any 
electrical  plant  they  had  then  constructed  to 
supply  the  electric  lights.  It  was  held  that 
after  the  acceptance  of  the  ordinance  by  the 
grantees  and  prosecution  of  the  work  for  sev- 
eral months,  such  a  contract  existed  that  its 
obligation  was  impaired  by  an  ordinance 
which  in  terms  repealed  the  ordinance  grant- 
ing the  right.  Pikes  Peak  Power  Co.  c,  Colo- 
rado Springs,  (C.  C.  A.  IBOOI  106  Fed. 
Rep.  1. 


30.  Of  Iniitra&ce  Companiei,  —  An  insurance  corporation  is  subject  to  such 
reasonable  regulations,  in  respect  to  the  general  conduct  of  its  affairs,  aa  the 
l^islature  may,  from  time  to  time,  prescribe,  which  do  not  materially  interfere 
with  or  obstruct  the  substantial  enjoyment  of  the  privileges  the  state  has 
granted,  and  serve  only  to  secure  the  ends  for  which  the  corporation  was 
created. 

Needles,  (1885)  113  business.  A  radical  departure  affecting  sub- 
stantial rights  may  release  those  who  had 
come  into  the  corporation  on  the  basis  of  its 
original  charter." 


A  change  in  tlie  plan  of  innraiice  carried 
on  by  a  mutual  insurance  company  from  the 
assessment  to  the  legal  reserve,  flat  premium 
plan  of  "old  line"  insurance,  made  in  ac- 
cordance with  the  provisions  of  a  state  stat- 
ute, does  not  impair  the  obligation  of  the 
contract  of  a   certificate  holder.     Wright   v. 
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The  act  of  reincorporntins  an 
association,  by  which  a  dilTerent  name  is  as- 
sumed and  a  new  plnn  of  insiirancp  adopted 
under  a  general  state  law  by  which  any  do- 
mestic insurance  corporation  is  authorised  to 


Obligation  of  Co&tTMti. 


CONSTITUTION. 


Art  L, 


10. 


operation.    Polk  17.  Mutual  Reserve  Fund  L. 
Assoc.,  (1906)  137  Fed.  Rep.  277. 

Changes  made  under  authority  of  statutes 
from  the  assessment  plan  of  insurance  to  the 
payment  of  level  premiums,  do  not  impair 
the  obligation  of  contracts  which  were  exe- 
cuted before  the  changes  were  made,  when 
there  has  been  no  repudiation  of  those  con- 
tracts, nor  is  the  company  authorized  to 
alter  in  any  way  the  terms  of  the  contract 
then  in  force.  A  member  of  the  assessment 
insurance  company  is  not  entitled  to  have 
the  company  go  forward  soliciting  members 
under  the  old  plan  of  investment  insurance, 
and  its  failure  to  do  so  is  not  an  impairment 
of  its  contract.  Iversen  t?.  Minnesota  Mut.  L. 
Ins.  Co.,  (1902)  137  Fed.  Rep.  271. 

Regulating  inBOlvent  companies.  —  An  in- 
surance company,  and  its  policy  holders,  has 
no  such  contract  with  the  state  as  is  im- 
paired by  state  statutes  —  without  any  ex- 
press reservation  to  that  end  having  been 
made  in  the  charter  of  the  company  —  sub- 
jecting it  to  certain  regulations  and  com- 
pelling it  to  cease  business  when  the  circum- 
stances set  forth  in  the  statute  are  fully  es- 
tablished. Chicago  L.  Ins.  Co.  r.  Needlec, 
(1886)  113  U.  S.  583.  See  also  Ward  v. 
Farwell,  (1881)  97  111.  593;  Republic  L.  Ins. 
Co.  V,  Swigert,  (1890)  135  111.  150;  Chicago 
L.  Ins.  Co.  V.  Auditor,  (1881)  101  111.  82. 

Requiring  notice  to  policy  holder  to  renew. 
—  A  state  statute  which,  for  the  benefit  of 
the  insured,  provided  that  the  stipulations  of 
a  term  contract  in  respect  to  the  termination 
of  the  policy  upon  the  failure  to  renew  it, 
should  not  be  enforced  unless  notice  of  a 
certain  character  had  previously  been  given 
to  the  insurer,  does  not  become  part  of  the 
policy  contract,  and  an  alteration,  amend- 
ment, or  repeal  of  such  a  statute  does  not  im- 
Sair  the  obligation  of  any  existing  contract, 
losenplanter  v.  Provident  Sav.  L.  Assur. 
Soc,  (C.  C.  A.  1899)  96  Fed.  Rep.  727,  of- 
firming  (1899)  91  Fed.  Rep.  728,  in  which 
opinion  the  court  said  that  the  statute  "  was 
only  a  statutory  regulation  for  the  govern- 
ment of  insurance  companies,  compelling 
them  to  give  notice,  as  required  by  the  Act, 
of  the  nonpayment  of  premiums,  before  they 
would  be  allowed  to  declare  a  policy  for- 
feited according  to  its  stipulations.  It  was 
a  regulation  that  the  legislature  had  a  right 
to  make.  It  was  a  beneficent  regulation  for 
the  relief  against  a  forfeiture  created  under 
the  contract,  which  it  was  entirely  competent 
for  the  legislature  to  withdraw,  alter,  or 
amend,  as  to  it  might  seem  best." 

Effect  of  suicide.  — The  provision  in  a 
policy  of  insurance  that  it  should  become 
null  and  void  if  the  assured  took  his  own 
life,  either  sane  or  insane,  is  protected  by  this 
clause  from  the  operation  of  a  statute  which 
provides  that,  in  suits  on  life  insurance  poli- 
cies issued  by  companies  doing  business  in 
that  state  it  should  be  no  defense  that  the 
insured  committed  suicide,  and  that  "any 
stipulation  in  the  policy  to  the  contrary  shall 
be  void."  Knights  Templars',  etc.,  L.  In- 
demnity Co,  V.  Jarman,  (C.  C.  A.  1900)  104 


Fed.  Rep.  638,  affirmed  without  paasing  on 
the  constitutional  question,  (1902)  187  U.  8. 
197. 

Conditions  to  be  printed  in  certain  tjrpe. — 
A  Virginia  statute,  which  provides  that  the 
conditions  of  an  insurance  policy  shall  be 
printed  in  type  as  large  as  or  larger  than  that 
commonly  known  as  "  long  primer,"  or  be 
written  with  pen  and  ink  in  or  on  the  policy, 
does  not  impair  the  obligation  of  a  contract. 
Dupuy  v.  Delaware  Ins.  Co.,  (1894)  63  Fed. 
Rep.  689. 

Fire  policy  considered  liquidated  demand. 
—  A  statute  of  Texas  which  provided  that  "  a 
fire  insurance  policy,  in  case  of  a  total  loss 
by  fire  of  property  insured,  shall  be  held  and 
considered  to  be  a  liquidated  demand  against 
the  company  for  the  full  amount  of  such 
policv;  provided  that  the  provisions  of  this 
article  shall  not  apply  to  personal  property,'* 
was  held  not  to  be  unconstitutional  as  im- 
pairing the  obligation  of  contracts.  In  ref- 
erence to  a  foreign  corporation,  voluntarily 
placing  itself  under  the  jurisdiction  of  the 
laws  of  Texas,  it  was  not  compelled  to  enter 
the  state  of  Texas  to  solicit  and  obtain  busi- 
ness, but  when  it  has  done  so  it  cannot  com- 
plain that  it  is  compelled  to  comply  with  the 
laws.  No  contract  between  it  and  the  state 
has  been  impaired,  for  it  was  notified  of  what 
would  be  required  of  it,  and  has  assented  to 
it,  and  the  proposition  that  its  rights  are 
being  impaired  because  it  cannot  violate  the 
laws  of  Texas  is  a  proposition  that  meets  of 
no  approval  by  either  federal  or  state  courts. 
Phcenix  Ins.  Co.  v.  Levy,  (1896)  12  Tex.  Civ. 
App.  45. 

Controlling  remedies  against  company.— 
'*  An  Act  in  relation  to  life  and  casualty  in- 
surance companies,  associations,  and  socie- 
ties organized  under  the  laws  of  this  state,** 
which  provides  that  "  no  order,  judgment, 
or  decree,  providing  for  an  accounting  or  en- 
joining, restraining,  or  interfering  with  the 
prosecution  of  the  business  of  any  life  or 
casualty  insurance  company,  association,  or 
society  of  this  state,  or  appointing  a  tem- 
porary or  permanent  receiver  thereof,  shall 
be  made  or  granted  otherwise  than  upon  the 
application  of  the  attorney-general,  on  his 
own  motion  or  after  his  approval  of  a  request 
in  writing  of  the  superintendent  of  the  in- 
surance department,  except  in  an  action  by  a 
judgment  creditor,  or  in  proceedings  sup- 
plementary to  execution,"  was  held  not  to 
be  unconstitutional  as  impairing  the  obli- 
gation of  a  contract.  The  Act  furnishes  a 
remedy,  and  does  not  impair  the  obligation  of 
the  contract  of  the  policy  holder  or  member. 
Swan  V.  Mutual  Reserve  Fund  L.  Assoc.. 
(1898)  155  N.  Y.  19,  affirming  (1897)  20 
N.  Y.  App.  Div.  255. 

Limiting  contract  liability.  —  The  provision 
in  the  charter  of  the  Southern  Mutual  In- 
surance Company,  which  was  granted  by  the 
legislature  of  Georgia  in  1847,  so  restricting 
the  company  that  it  cannot  insure  property 
for  more  than  three-fourths  of  its  value,  was 
neither  literally  nor  in  substance  an  in- 
violable contract  between  the  state  and  the 
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never,  by  reason  of  gubsequent  legislation,  be 
made  liable  for  the  full  value  of  property  in- 
■ured  under  one  of  its  policies.  Word  v. 
Southern  Mut.  Ins.  Co.,   (lUOO)   112  Ga.  585. 

Place  of  briiiKiDE  suit.  —  The  provision  in 
the  charter  of  an  insuranee  company  which 
limits  a  suit  on  the  policy  to  the  county 
where  the  company  is  IticHtiMt,  pertains 
merely  to  the  remedy,  and  may  be  changed  by 
a  general  law  upon  the  subject.  Sanders  v. 
Hillsborough  Ins.  Co.,  ( 1802)   44  N.  H.  238. 

KeKulatint  distribution  of  proceeds.  — A 
Itisaouri  statute  in  reference  to  insolvent  in- 
surance companies  in  the  hands  of  the  super- 
intendent of  insurance,  provided  that  "  if  any 
company   of   this   state   shall,   under  the   re- 

Suirements  of  any  law  of  another  state  or 
iireign  government,  have  on  deposit,  in  such 
other  state  or  foreign  government,  securities, 
upon  which  the  citizens  or  residents  of  such 
state  or  government  have,  by  virtue  of  its 
laws,  a  lien,  claim,  or  right,  prior  or  superior 
to  that  of  the  citizens  or  residents  of  other 
states,  then  no  citizen  or  resident  of  the  stats 
or  country  in  which  such  deposit  is  held  shall 
be  entitled  to  share  the  distribution  of  the 
proceeds  of  the  deposits  or  other  assets  in 
this  state,  until  the  amount  deposited  in  such 
other    state    or    country    shall    be    deducted 


laws  of  such  state  or  country,  hold  such 
prior  or  superior  lien,  and  until  the  other 
policy  claimants  and  creditors  of  said  com- 
pany shall  have  received  from  the  proceeds 
of  deposits  or  other  assets  an  equal  per 
centum  upon  their  claims."  The  statute  was 
held  to  be  constitutional.  Matter  of  Life 
Assoc,  of  America,  (1886)  91  Uo.  177. 

A  South  Dakota  statute  which  provided 
that  "  the  avails  of  any  policy  or  policies  of 
insurance  heretofore  or  hereafter  issued  upon 
the  life  of  any  person,  and  payable  upon  the 
death  of  such  person  to  the  order,  assigns, 
estate,  etecutors  or  administrators  of  the  in- 
sured, and  not  assigned  to  any  other  person, 
shall,  if  the  insured  in  such  policy  at  the 
time  of  death  reside  or  resided  in  this  state 
and  leave  or  left  surviving  a  widow  or  hus- 
band or  any  minor  child,  to  an  amount  not 
exceeding  in  the  aggregate  the  sum  of  five 
thousand  dollars,  inure  to  the  separate  use  of 
such  widow  or  husband  or  minor  child  or 
children  or  both,  as  the  case  may  be,  inde- 
pendently  of  the  creditors  of  such  deceased, 
and  to  such  amount  shall  not  in  any  action 
or  proceeding  legal  or  equitable  be  subject  to 
the  payment  of  any  debt  of  such  decedent," 
was  held  to  be  unconstitutional.     Skinner  v. 

Holt,  (leefl)  g  s.  Dak.  427. 


21.  Of  Baakin^  Compaoiei.  —  Eveiy  valuable  privilege  given  b;  the  charter  of 
a  bank,  and  which  conduced  to  an  acceptance  of  it  and  an  organization  under  it, 
is  a  contract  which  cannot  be  changed  by  the  legislature,  where  the  power  to 
do  so  is  not  reserved  in  the  charter.  The  rate  of  discount,  the  duration  of  the 
charter,  the  specific  tax  agreed  to  be  paid,  and  other  provisions  essentially 
connected  with  the  franchise,  and  necessary  to  the  busineas  of  the  bank, 
cannot,  without  its  consent,  become  a  subject  for  legislative  action. 

taxes  to  which  the  company,  or  the  stock- 
holders therein,  would  otherwise  be  subject, 
was  held  to  give  to  a  bank  organized  under 
the  statute,  and  the  stockholders  therein,  a 
contract  right  of  exemption  from  liability  for 
taxation  at  a  higher  rate  than  prescribed  by 
the  above  statute;  and  a  tax  law  passed  later 
than  the  organization  of  the  bank,  under 
which  a  higher  tax  was  assessed  on  the  bank 
than  was  stipulated  in  its  charter,  impaired 
the  obligation  of  the  contract.  The  provision 
was  not  a  legislative  command  nor  a  rule  of 
taxation  until  chan)^,  but  a  contract  stipu- 
lating against  any  chan;^.  from  the  nature 
of  the  language  used  and  the  circumstances 
under  which  It  was  adopted.  Piqua  Branch 
of  State  Bank  v.  Knoop,  (1853)  IS  How.  (U. 
S.)  377,  reversing  (1953)  1  Ohio  St.  803. 
oEerruIinff  State  i:  Commercial  Bank,  (1836) 
7  Ohio  (pt.  i.)  126.  See  also  Ohio  L.  Ins., 
etc.,  Co.  f.  Debolt,  (1853)  16  How.  (U.  S.| 
416;  Dodge  f.  Woolsey,  (1B55)  18  How.  (U. 
S.)  331;  Mechanics',  etc..  Bank  v.  Debolt, 
(18551  18  How.  (U.  S.)  380,  revcrHng 
(1853)  1  Ohio  St.  692.  But  see  Exchange 
Bank  r.  Hines,  (1853)  3  Ohio  St.  1;  Debolt 
V.  Ohio  L.  Ins.,  etc.,  Co.,  (1863)  1  Ohio  St. 


Piqua  Branch  of  State  Bank  v.  Knoop, 
( 1853)  lU  How,  ( I'.  S.)  380,  reversing 
(1853)  1  Ohio  St.  fi03,  overruling  SUte  c. 
Commercial  Bank,  (1835)  7  Ohio  (pt.  i.) 
125. 

Tax  on  capital  stock. —  A  charter  of  a 
bank  giving  the  ordinary  powers  which  are 
supposed  to  be  necessary  for  the  usual  ob- 
jects of  such  association,  is  a  contract,  but 
contains  no  obligation  which  is  impaired  by 
a  law  which  enacts  that  there  shall  be  paid 
for  the  use  of  the  state,  by  each  and  every 
bank  within  the  state  except  the  Bank  of  the 
United  States,  the  sum  of  fifty  cents  on  each 
and  every  thousand  dollars  of  the  capital 
stock  actually  paid  in.  Providence  Bank  v. 
Billings,  (1830)  4  Pet.  (V.  S.)  558. 

Taxation  increased.  —  A  general  banking 
law,  providing  that  each  banking  company 
under  the  Act,  or  accepting  thereof,  and  com- 
plying with  its  provisions,  should,  semi- 
annually, on  the  day  designated  for  declaring 
dividends,  set  off  to  the  state  oix  per  cent,  on 
the  profits,  deducting  therefrom  the  expenses 
and  ascertained  losses  of  the  company  for  the 
six  months  next  preceding,  which  sura  or 
Mnount  so  set  off  should  be  in  lieu  of  all 


963. 


Volume  VIII, 


Obligation  of  ContraoU. 


CONSTITUTION. 


Art.  I.,  MO.  10. 


Prohibiting  transfer  of  evidence  of  debt. — 
A  bank  charter  provided  that  the  bank  "  shall 
be  capable  and  able,  in  law,  to  have,  possess, 
receive,  retain,  and  enjoy,  to  themselves  and 
their  successors,  lands,  rents,  tenements, 
hereditaments,  goods,  chattels,  and  effects,  of 
what  kind  soever,  nature,  and  quality,  not 
exceeding  in  the  whole  six  millions  of  dollars, 
including  the  capital  stock  of  said  bank,  and 
the  same  to  grant,  demise,  alien,  or  dispose 
of,  for  the  good  of  said  bank,"  and  gave 
power  also  "  to  receive  money  on  deposit,  and 
pay  away  the  same  free  of  expense,  discount 
bills  of  exchange  and  notes,  with  two  or  more 
good  and  sufficient  names  thereon,  or  secured 
by  a  deposit  of  bank  or  other  public  stock, 
and  to  make  loans  to  citizens  of  the  states  in 
the  nature  of  discount  on  real  property,  se- 
cured by  mortgage."  It  was  held  that  a 
statute  declaring  that  "  it  shall  not  be  law- 
ful for  any  bank  in  this  state  to  transfer  by 
indorsement  or  otherwise  any  note,  bill  re- 
ceivable, or  other  evidence  of  debt;  and  if  it 
shall  appear  in  evidence,  upon  the  trial  of 
any  action  upon  any  such  note,  bill  receiv- 
able, or  other  evidence  of  debt,  that  the  same 
was  transferred,  the  same  shall  abate  upon 
the  plea  of  the  defendant,"  impaired  the  obli- 
gation of  the  contract  by  the  state  with  the 
bank  and  of  a  contract  by  the  maker  of  a 
note  with  the  bank  made  prior  to  the  passage 
of  the  Act.  Planters'  Bank  v.  Sharp,  (1848) 
6  How.  (U.  S.)  319;  Jemison  v.  Planters', 
etc..  Bank,  (1853)  23  Ala.  168.  But  see 
Williams  v.  Planters  Bank,  (1845)  12  Rob. 
(La.)  125;  Hyde  t?.  Planters  Bank,  (1844) 
8  Rob.  (La.)  416. 

Authorizing  suits  on  notes.  —  A  state  stat- 
ute authorizing  suits  on  notes  made  payable 
to  the  cashier  of  a  bank  to  be  brought  in  the 
name  of  the  bank,  does  not  impair  the  obliga- 
tion of  contracts  as  regards  contracts  made 
prior  to  its  passage.  The  law  is  strictly 
remedial.  It  in  no  respect  affects  the  obliga- 
tion of  the  contract.  Neither  the  manner  nor 
the  time  of  payment  is  changed.  The  bank 
being  the  holder  of  the  note,  and  having  a 
financial  interest  in  it,  is  authorized  by  the 
statute  to  sue  in  its  own  name.  This  is 
nothing  more  than  carrying  out  the  contract 
according  to  its  original  intendment.  Craw- 
ford r.  Branch  Bank,  (1849)  7  How.  (U.  S.) 
282. 

Personal  liability  of  directors.  —  By  a  state 
statute  the  directors  of  a  bank  were  made 
personally  liable  for  the  debts  of  the  institu- 
tion should  it  become  insolvent  after  ex- 
hausting its  effects.  An  amendatory  law  mak- 
ing them  personally  responsible  in  the  first 
instance  was  held  not  to  impair  the  obliga- 
tion of  any  contract.  If  the  amendatory 
law  made  the  defendants  liable  for  a  debt, 
on  grounds  which  existed  before  its  passage, 
and  on  which,  as  the  law  stood,  they  were 
not  liable,  there  would  be  great  force  in  the 
objection.  It  would  then  appear  that  the  law 
attempted  to  create  a  liability  which  did  not 
before  exist.  Falconer  r.  Campbell,  (1840) 
2  McLean  (U.  S.)   195,  8  Fed.  Cas.  No.  4,620. 

Regulating  place  of  payment  of  bills.  ^ 
The  provision  in  the  Maaawhuaetti  statutes 
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of  1816,  ch.  91,  that  no  bank  shall  issue  any 
bill  payable  at  any  other  place  than  the  bank 
for  any  sum  not  exceeding  one  hundred  dol- 
lars, was  held  not  to  be  unconstitutional  as 
applied  to  banks  incorporated  before  the  pas- 
sage of  the  statute.  Dedham  Bank  v.  Chidcer- 
ing,  (1826)  4  Pick.   (Mass.)  314. 

Regulating  payment  of  debts  due  banks.  — 
A  Virginia  Act  of  the  general  assembly  sit- 
ting at  Richmond,  passed  March  3,  1864, 
which  provided  "  that  it  shall  be  la^i^l  for 
any  person,  body,  politic  or  corporate,  who 
may  be  indebted  to  any  of  the  branch  banks 
of  this  state,  and  unable,  because  of  the 
presence  of  the  public  enemy,  to  discharge 
said  indebtedness  at  the  office  of  said  branch 
bank,  to  deposit  in  the  mother  bank  thereof, 
if  within  the  lines  of  the  Confederate  armies, 
the  amount  represented  to  be  due  said  branch 
bank,  and  the  said  mother  bank  is  hereby 
authorized  to  receive,  at  its  discretion,  said 
amount,  and  give  a  receipt  to  the  party  pay- 
ing the  same;  and  such  payment  shall  be 
held  as  a  discharge,  to  the  extent  thereof, 
of  said  indebtedness:  Provided,  etc.  :  *  *  * 
And  provided,  further,  that  the  provisions  of 
this  Act  shall  be  applicable  in  case  of  any 
mother  bank  within  the  enemy's  lines;  in 
which  case  such  payment  may  be  made  to 
any  branch  thereof  within  our  lines,  in 
like  manner  and  with  like  effect  and  limita- 
tions as  are  above  provided,"  was  held  to 
be  unconstitutional  in  reference  to  debts  con- 
tracted before  its  passage.  Old  Dominion 
Bank  r.  McVeigh,  (1871)  20  Gratt.  (Va.) 
457. 

Payment  of  debts  due  bank  in  bank  bills. 

—  Where  it  was  contended  that  an  Act  of  the 
legislature  of  Vermont,  enabling  debtors  of 
the  Vermont  State  Bank  to  pay  their  debts 
in  bills  of  the  bank,  was  repugnant  to  the 
Constitution  of  the  United  States,  the  court 
was  of  the  opinion  that  the  states  were  not 
prohibited  from  enacting  laws  for  the  set-off 
of  mutual  debts,  and  that  the  Act  of  Ver- 
mont was  of  that  description,  which  could 
be  considered  not  only  as  a  law  authorizing 
a  party  to  make  a  set-off  in  bills  of  the  bank, 
but  as  an  agreement  on  the  part  of  the  bank 
to  receive  the  bills  in  payment  of  debts  due 
to  the  bank.  Vermont  State  Bank  r.  Porter, 
(1812)  5  Day  (Conn.)  316. 

An  Act  of  North  Carolina  which  authorized 
the  defendants  in  judgments  obtained  by 
banks  chartered  by  the  state  upon  a  note 
given  to  or  a  contract  made  with  the  bank 
or  its  officers,  to  liquidate  the  same  with 
the  bills  of  the  bank,  was  held  to  be  consti- 
tutional. Exchange  Bank  v.  Tiddy,  (1872) 
67  N.  Car.  169. 

Notes  payable  in  discbarge  of  executors. — 
A  statute  which  provided  that  "  when  suit  is 
brought  by  a  bank,  or  by  assignees  for  its 
benefit,  the  sheriff  shall  receive  the  notes 
of  the  bank  in  discharge  of  the  judgment^" 
the  true  intent  and  meaning  of  which  was  de- 
clared by  the  subsequent  statute  to  be  "to 
entitle  every  debtor  of  a  bank  or  banker 
to  pay  such  debt  in  the  notes  of  the  bank 
or  banker,  against  such  bank  or  banker  or 
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I  either,  whether  such  bank  or 
iMiiker  retains  an  interest  in  the  aame  or  has 
parted  with  all  interest  therein,"  waa  held  to 
be  unconstitutional  as  to  contracts  entered 
into  prior  to  the  passage  of  this  Act.  The 
Constitution  gives  to  every  holder  of  the  evi- 
dence  of  a  debt  a  right  to  demand  gold  or 
silver,  but  the  above  Act  declares  that  such 
debt  ma;  be  paid  in  bank  notes.  If  this  law 
hkd  existed  when  the  contract  was  entered 
into  there  would  have  been  no  objection  u>  it. 
Dundas  v.  Bowler,  (1S44)  3  McLean  (U.  S.) 
S»7,  B  Fed.  Css.  No.  4,141. 

T>z-r«ceiT«ble  notes.  — A  provision  in  the 
charter  of  a  bank  "that  the  bills  or  notes 
of  said  corporation  originally  made  payable, 
or  which  sdbI]  have  become  payable  on  de- 
mand in  gold  or  silver  coin,  shall  be  re- 
ceivable at  the  treasury  of  this  state,  and  by 
all  tax  collectors  and  other  public  officers, 
in  all  payments  for  taxes,  and  other  moneys 
due  to  the  state,"  was.  until  withdrawn  by 
the  state,  a  contract  between  the  state  and 
every  note-holder  of  the  bank,  obliging  the 
state  to  receive  the  notes  for  taxes.  The 
guarantee  contained  in  the  statute  is  in  no 
sense  a  personal  one,  but  attaches  to  the 
note.  Furman  v.  Nicbol,  (1863)  3  Wall.  (U. 
8.)  45,  reverging  {1868)  3  Coldw.  (Tenn.) 
432. 

In  State  t>.  Sneed,  (1876)  0  Baxt.  (Tenn.) 
472,  it  was  held  that  no  obligation  existed 
on  the  part  of  the  state  government  of  Ten- 
nessee to  receive  notes  of  the  bunk  issued 
after  the  inauguration  of  the  rebel  state  gov- 
ernment, in  payment  of  taxes.  Although,  as 
between  the  bank  and  the  holders,  the  notes 
were  valid  and  protected  from  inpairment; 
yet  the  provisions  of  the  charter  of  the 
Bank  of  Tennessee  to  the  effect  that  "  the 
bills  or  notes  of  the  said  corporation,  orig- 
inally made  payable,  or  which  shall  have 
become  payable  on  demand,  in  gold  or  silver 
coin,  shall  be  receivable  at  the  treasury  of 
the  state,  and  by  all  tax  collectors  or  other 
public  officers,  in  all  payments  for  taxes  or 
other  moneys  due  the  state,"  could  only  have 
been  operative  upon  the  bills  or  notes  emitted 
during  the  existence  of  the  illegal  stntc  gov- 
ernment through  the  re-enactment  or  tacit 
recognition  thereof,  by  such  state  government, 
which  bad  not  newer  to  commit  the  state 
to  the  terms  of  tne  contract  imposed  thereby 
for  a  period  longer  than  its  own  existence. 
Consequently,  the  restored  state  government 
had  the  power  to  repudiate  these  notes,  so  far 
as  its  liability  to  take  them  fur  tnxes  was 
concerned,  since  the  guarantee  of  the  illegal 
state  government  was  not  under  the  protec- 
tion of  the  United  States  Constitution. 

BeramptiDii    of    specie    payments.  —  The 

charter  of  the  Bank  of  the  United  States  was 
held  to  be  a  contract  between  the  ststc  and 
its  stockholders,  and  the  resolutions  of  the 
state  legislature  providing  for  the  resumption 
of  specie  payments  by  the  banks  could  not 
apply  to  the  bank  without  the  consent  of  the 
stockholders.  Com.  p.  U.  S.  Bank,  (1841)  2 
Ashm.  (Pa.)  349. 
A  charter  is  a  contract,  and  the  Act  of 
8  F.  &  A.— 58  t 


1821  declaring  the  charter  of  the  Tombeekbee 
Bank  liable  to  forfeiture  for  a  failure  to  pay 
specie  on  demand  for  its  notes,  is  not  binifing 
on  and  cannot  affect  the  bank;  as  it  amoimts 
to  an  alteration  of  the  terms  of  the  contract, 
without  the  consent  of  the  bank.  State  v. 
Tombeekbee  Bank,  (1620)  2  Stew.   (Ala.)  30. 

Exemption  from  foifdtnre  of  charters.— 

A  statute  which  promised  to  banks  an  exemp- 
tion from  all  forfeitures  of  charter,  on  the  part 
of  the  state,  upon  making  a  loan  to  the  state, 
when  accepted  by  a  bank  and  the  loan  paid 
into  the  state  treHsury,  constituted  a  con- 
tract between  the  state'  and  the  bank  which 
could  not  be  impaired  until  provision  should 
be  made  to  repay  the  loan.  Long  v.  Farmers' 
Bank,  (1842)  1  Pa.  L.  J.  Rep.  284.  2  Pa.  L. 
J.  230. 

DiHolvii^  banldng  associations.  —  A  stat- 
ute declaring  it  to  be  unlawful  "  for  any 
association  of  persons  who  then  were,  or 
thereafter  might  be,  connected  for  the  pur^ 
pose  of  banking,  and  who  were  not  incor- 
porated by  law,  to  make,  utter,  or  issue  any 
bills  or  notes  in  the  nature  of  bank  notes; 
to  loan  any  sum  of  money  upon  actual  or 
accommodation  notes;  to  receive  any  sum  of 
money  in  the  nature  of  deposits;  or  to  do 
or  perform  any  other  act  which  an  incor- 
porated bankinj!  company  may  lawfully  do," 
was  held  to  be  valid  as  to  an  association 
formed  under  a  Htstute  ppovidinR  that  if  any 
association  of  citizens  should  thereafter  be 
formed  for  the  purpose  of  banking,  every 
member  thereof  should  be  individually  and 
(wrsonatly  liable  for  the  debts  of  the  asaocia- 
lion.  Myers  r.  Irivin,  (1910)  2  S.  &  R.  (Pa.) 
368. 

Begnlating  proceedings  for  violation  of 
chaiters.  —  The  provisions  of  the  Migaisaippi 
Act  of  1843,  entitled  an  Act  "  prescribing 
the  mode  of  proceeding  ngnlnst  incorporated 
banks,  for  a  violation  of  their  fmnchisesi" 
which  provided  that  when  a  judgment  of  for- 
feiture is  entered  against  a  bank  in  pro- 
ceedings under  that  Act,  its  debtors  shall  not 
merely  be  releawd  from  their  debts  and  lia- 
bilities, but  that  the  court  rendering  such 
judgment  shall  appoint  one  or  more  trus- 
tees, "to  take  charge  of  the  books  and  assets 
of  the  bank,  to  sue  for  and  collect  all  debts 
due  it.  to  sell  all  its  property,  and  apply  the 
same  as  might  be  thereafter  directed  by  law 
to  the  payment  of  its  debts,"  do  not  impair 
the  obligation  of  the  contracts  of  the  debtora 
of  the  bank,  and  are  in  all  respects  constitu- 
tional. Nevitt  V.  Port  OJbson  Bank,  (1846) 
e  Smed.  &  M.  (Miss.)  513. 

The  provision  in  the  Act  prescribing  the 
mode  of  proceeding  against  incorporated 
hanks  for  a  vioUfion  of  their  charier,  which 
authorizes,  upon  the  filing  of  an  information 
against  any  hank,  nn  injunction  to  is^iue  re- 
straining nil  persons  from  the  collection  of 
any  demands  claimed  hy  such  bank  or  their 
agents  or  assignees  or  other  persons,  does  not 
impair  the  obligation  of  any  contract  between 
such  bank  and  the  state,  and  is  not  a  viola- 
tion of  the  Constitution  of  the  Inited  Stat«s. 
18  Volume  VIII. 
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Ck>mmercial  Bank  i\  State,    (1845)    4  Smed. 
&  M.   (Miss.)   439. 

Appointment  of  receiver.  —  The  Acts  of 
Oeoryia  of  1832  and  1833,  authorizing  the 
governor  to  appoint  a  receiver  to  take  charge 
of  the  assets  of  the  Bank  of  Macon,  and 
clothing  him  with  power  to  maintain  all  suits 
at  law  and  in  equity,  were  constitutional. 
Carey  v.  Giles,  (1861)  9  Ga.  253. 

The  Georgia  Act  of  1840,  which  provided 
for  the  appointment  of  a  receiver  to  take 
charge  of  the  assets  of  the  banks  where  the 
charters  thereof  may  be  declared  forfeited  by 
judicial  proceedings,  and  the  several  Acts 
amendatory  thereof,  were  held  not  to  impair 
the  rights  of  the  debtor  to  the  bank.  The 
statute  being  remedial,  it  was  constitutional. 
Hall  V.  Carey,  (1848)  5  Ga.  239. 

Restoring  common-law  remedy.  —  A  stat- 
ute which,  after  a  bank  has  been  dissolved 
and  its  notes  invalidated  for  failing  to  pay 
the  commonwealth  six  per  cent,  on  the  last 
dividend,  restores  the  biEUik,  legalizes  a  note 
which  was  before  illegal  and  void,  and  makes 
it  as  effectual,  to  all  intents  and  purposes, 
as  if  the  omission  of  the  bank  to  pay  the 
commonwealth  the  six  per  cent,  on  their  divi- 


dend has  never  existed,  is  not  void.  Bleak- 
ney  17.  Farmers',  etc..  Bank,  (1827)  17  S.  & 
R.  (Pa.)  64.  See  also  Hess  v.  Werts,  (1818) 
4  S.  &  R.  (Pa.)  356. 


Method  of  distributing  savings  bank  aaaets 
among  depositors.  —  The  charter  of  a  bank 
provided  that  "  said  corporation  shall  be  lo- 
cated in  the  city  of  Nashua;  shall  be  capable 
of  receiving,  from  any  person  or  persons  dis- 
posed to  enjoy  the  advantages  of  said  savings 
bank,  any  deposit  or  deposits  of  money,  and 
to  use,  manage,  and  improve  the  same  for 
the  benefit  and  best  advantage  of  the  person 
or  persons  by  and  for  whom  the  same  shall 
be  deposited  respectively;  and  the  net  income 
and  profits  of  all' deposits  of  money  received 
by  said  corporation  shall  be  paid  out  and 
distributed  m  just  proportions  among  the 
several  persons  by  and  for  whom  the  said 
deposits  have  been  made."  By  the  law  in 
existence  at  the  time  of  making  deposits,  the 
depositor  was  to  bear  his  just  proportion  of 
the  losses,  and  a  subsequent  statute  merely 
providing  a  new  wa^  of  getting  at  the  just 
share  of  such  depositor  in  the  losses  of  the 
bank  does  not  impair  the  obligation  of  his 
contract.  Simpson  i^.  City  Sav.  Bank,  (1876) 
66  N.  H.  470. 


22.  Of  Turnpike  Companiei. —  When  a  turnpike  company  is  incorporated 
and  authorized  to  erect  and  maintain  a  toll  house  and  gate,  and  to  take  toll 
thereat,  with  no  reservation  of  right  in  the  legislature  to  interfere,  a  statute 
requiring  the  company  to  remove  the  same  altogether  from  its  road  is  void. 

bunals  by  the  legislature  intrusted  with  the 
discretion,  must  judge  wisely  and  fairly  on 
the  subject ;  and  here  we  must  leave  this  dis- 
cretion. Salem,  etc..  Turnpike  Co.  v.  Lyme, 
(1847)    18  Conn.  451. 


Atty.-Gen.  v.  Germantown,  etc.,  Turnpike 
Road,  (1867)   65  Pa.  St.  466. 

When  the  grant  is  not  by  its  terms  ex- 
clusive, the  legislature  is  not  precluded  from 
granting  a  similar  freedom  of  erecting  a  rival 
way  or  structure,  the  result  of  which  may 
be  to  greatly  impair,  or  even  totally  de- 
stroy, the  value  of  the  former  grant,  and  such 
damage  is  not  a  taking  of  the  former  fran- 
chise which  entitled  its  owner  to  compensa- 
tion. Hydes  Ferry  Turnpike  Co.  V,  Davidson 
County,  (1891)  91  Tenn.  291. 

Where  there  has  been  a  legislative  grant 
to  a  private  corporation  to  erect  a  bridge, 
turnpike,  or  other  public  convenience,  which 
is  not  in  its  terms  exclusive,  there  is  no  con- 
stitutional obligation  on  the  legislature, — 
however  strong  a  moral  one  there  may  be,  — 
not  to  grant  to  a  second  corporation  the  right 
to  erect  another  bridge,  or  turnpike,  for  a 
similar  purpose,  to  be  constructed  so  near  the 
former  as  greatly  to  impair,  or  even  to  de- 
stroy, the  value  of  the  former ;  and  this,  with- 
out making  compensation  to  the  first  corpora- 
tion for  the  consequential  injury.  White 
River  Turnpike  Co.  v.  Vermont  Cent.  R.  Co., 
(1849)   21  Vt.  590. 

It  is  not  an  open  question  whether  a  new 
road,  canal,  or  bridge  materially  diverting 
travel  or  business  from  an  old  "one  under  a 
prior  charter,  is  therefore  unconstitutional  or 
to  be  suppressed.  New  facilities  for  public 
accommodation  must  be  created  as  they  are 
peeded.     The  legislature,  QX  ewbprdinate  tri- 


Where  the  charter  of  a  tnmpike  company 
provided  that  it  should  not  be  lawful  to  open 
or  establish  any  other  road  so  near  as  to  in- 
jure or  prejudice  the  interest  of  the  company, 
it  was  held  that  the  provision  in  the  charter 
which  was  granted  prior  to  the  Tennessee 
constitution  of  1870,  constituted  a  contract 
protected  by  the  constitutional  provision. 
Nashville,  etc..  Turnpike  Co.  v.  Davidson 
County,    (1900)    106  Tenn.  258. 

Authorizing  competing  railroad.  —  A  turn- 
pike company  was  chartered  for  the  construc- 
tion of  a  road,  and  after  it  had  constructed 
the  road,  and  was  in  full  exercise  of  its  fran- 
chise, the  legislature  incorporated  another 
company  with  authority  to  make  a  railroad 
having  the  same  termini  and  occupying  the 
same  line  of  travel.  Suit  was  instituted 
against  the  railroad  company  for  injuiy  re- 
sulting from  the  operation  of  the  latter  com- 
pany, but  the  court  decided  against  the  plain- 
tiff, which  decision  was  affirmed.  Washing- 
ton, etc.,  Turnpike  Road  17.  Baltimore,  et&, 
R.  Co.,  (1839)   10  Gill  &  J.  (Md.)  392. 

Regulation  of  rates  of  toU.  —  Where  the 

charter  of  a  turnpike  company  provided  that 
*'  it  shall  be  lawful  for  the  president  and 
managers  *  *  *  to  collect  and  reeeive  of 
and  from  all  an4  CYCry  person  or  person! 


after  mentioned,  and  to  atop  any  person  rid- 
ing, leadiUK'  or  driving  any  horse,  etc, 
•  "  •  until  they  shall  have  paid  toll  agree- 
ably to  the  following  rates,  to  wit:  For  every 
twenty  head  of  sheep,  hoga,  or  other  amall 
stock,  six  and  a  fourth  cents,"  etc.,  it  was 
held  that  a  contract  was  not  created  which 
prevented  the  state  from  regulating  the  rates 
of  toll  ID  the  future.  VVinchester,  etc..  Turn- 
pike Road  Co.  V.  Croxton,  ( 18B6)  98  Ky.  739. 

A  turnpike  company,  incorporated  in  1708, 
was  authorized  to  make  a  road  from  New 
Haven  to  Derby,  and  to  take  these  among  other 
tolls,  viz.,  on  every  pleasure  four-wheeled 
carriage,  twenty-five  cents;  on  every  mail 
stage,  six  cents,  two  mills ;  on  every  other 
stage,  twenty-flve  cents.  In  182S  P.-made  a 
contract  with  the  postmaster- general  to  trans- 

Krt  the  mail  of  the  United  States  from  New 
iven  to  Derby  and  back,  three  times  a 
■week;  and  in  pursuance  of  such  contract  he 
regularly  carried  the  mail  in  a  stagecoach 
on  said  road,  it  being  the  most  convenient 
route  from  New  Haven  to  Derby.  In  May, 
1829,  the  turnpike  company  made  application 
to  the  general  assembly,  without  notice  to  P.. 
for  liberty  to  collect  the  same  toll  on  mail 
carriages  as  on  other  carriages  of  the  same 
description,  stating  the  tolls  granted  by  ita 
charter,  and  averring  that  "  a  mistake  was 
evidently  made  in  recording  the  bill  in  form 
or  in  some  other  manner,  in  regard  to  the 
sum  allowed  for  a  mail  stage."  The  general 
assembly  passed  an  Act,  by  the  terms  of 
which  the  company  was  "allowed  to  collect 
the  same  toll  on  carriages,  which  carry  a 
mall  on  said  road,  as  it  was  allowed  by  its 
charter  to  collect  on  other  carriages  of  the 
same  description."  In  Slay,  1832,  P.  peti- 
tioned the  general  assembly  for  a  repeal  of 
this  Act;  and  cited  in  the  turnpike  company. 
The  general  assembly  found  that  the  applica- 
tion of  the  turnpike  company  was  unknown 
to  P.;  that  the  fact  of  hja  running  n  mail 
stage  on  said  road,  under  a  contract  with  the 
postmaster-general,  was  not  communicated  to 
the  general  assembly  by  the  turnpike  com- 
pany, though  it  was  well  known  to  that 
company  and  to  its  agent;  and  that  the  rate 
of  toll  upon  mail  carriages  was  originally 
eatabliahed  to  encourage  the  transportation 
of  the  mail  in  carriages;  and  thereupon 
passed  an  Act  repealing  and  annulling  the 
Act  of  1S29.  In  assumpsit  by  the  turnpike 
company  against  P.,  for  tolls  accruing  after 
the  Act  of  1820,  at  the  rate  allowod  by  that 
Act,  it  was  held  that  the  Act  of  1829  was  a 
grant,  as  contradistinguished  from  a  mere 
license,  and  consequently  was  a  contract 
within  the  Constitution  of  the  United  States, 
art.  1,  sec.  10;  that  a  consideration  was  not 
necessary  to  render  the  grant  inviolable;  that 
if  otherwise,  this  being  a  modification  of  the 
original  grant,  it  was  not  without  considera- 
tion ;  that,  consequentlv,  it  was  unaffected  by 
the  Act  of  1832,  and  the  plaintiffs  were  en- 
titled to  recover  the  tolls  demanded.  Derby 
Turnpike  Co.  v.  Parks,  (183S)  10  Conn.  .122. 
Requiring    ptrtona    attending    funeraU    to 


to  stop  persons  riding,  leading,  or  driving 
any  horses,  sulky,  chaise,  phaeton,  cart, 
wagon,  or  other  carriage  of  burthen  or  pleas- 
ure until  they  should  have  paid  the  tolls  and 
rates  by  the  Act  autliorired  to  be  charged. 
It  was  held  that  a  statute  which  enacted  that 
all  persons  going  to  and  returning  from 
funerals,  whether  by  carriage  or  otherwise, 
should  pass  free  of  all  tolls,  was  invalid. 
Philadelphia,  etc..  Turnpike  Co.  v.  Gartland, 
(I8C6)  OPhila.  (Pa.)  129,  23  Leg.  Int.  (Pa.) 
132. 

Turopike  inspectors.  —  An  Act  of  the  stata 
of  Vermont  which  authorized  the  appoint- 
ment of  turnpike  inspectors  was  held  not  to 
be  unconstitutional  because  it  affected  exist- 
ing grants.  State  t>.  Bosworth,  {1841;  13 
Vt.  402. 

Failing  to  keep  road  in  good  repair. —  By 
the  Act  incorporating  a  turnpike  company  the 
only  penalty  or  forfeiture  incurred  for  fail- 
ing to  keep  the  road  in  good  and  sufficient  re- 
pair was  that  the  tollgates  should  be  thrown 
and  kept  open  until  the  road  was  put  in  good 
repair.  It  was  held  that  this  provision  was 
a  part  of  the  company's  contract  with  the 
state,  and  that  different  and  more  onerous 
terms  imposed  by  a  subsequent  Act  could  not 
be  constitutionally  imposed  by  the  legisla- 
ture. Habersham,  etc.,  Turnpike  Co.  r.  Tay- 
lor,  (1884)   73  Ga.  852. 

Where  an  Alabama  Act  authorized  the  toll- 
gates  of  any  plank  road  company  to  be 
thrown  open,  on  the  report  of  commissioners 
appointed  by  the  Probate  Court  that  such 
road  was  out  of  repair,  it  was  held  that  the 
Act  was,  as  to  the  Central  Plank-Road  Com- 
pany, unconstitutional  and  void,  because  it 
impaired  the  obligation  of  the  contract  be- 
tween the  company  and  the  state,  and  took 
away  the  vested  franchise  of  the  company 
without  compensation,  without  trial  by  jury, 
and  without  due  process  of  law.  Powell  V. 
Sammons,    (IS.'iS)    31   Ala.  552. 

Sestricting  right  to  aell  property.  ^  A  turn- 
pike road  company  was  granted  power  under 
its  charter  to  acquire  the  fee  simple  title  to 
lands  for  toll -house  purpoi^s,  and  to  sell 
them  to  whomsoever  would  buy.  Subse- 
quently the  legislature  passed  an  Act  which 
restricted  the  sale  of  the  land  to  a  certain 
designated  person.  It  was  held  that  the  lat- 
ter Act  wa.1  unconstitutional  in  so  far  as  ap- 
plied to  this  company.  Foster  v.  Frankfort, 
etc..  Turnpike  Road  Co.,  (Ky.  1901)  «6  S. 
W.  Rep.  840. 

AtaeMments  on  land  for  construction.— 
Where  the  general  statutes  of  Indiana  au- 
thorized assessment  to  be  made  on  lands  for 
the  construction  of  plank,  macadamized,  and 
gravel  roads,  it  was  held  that  no  contract 
was  created  between  the  state  and  the  com- 
panies; and  an  Act  subsequently  passed  which 
repealed  the  statute  authorizing  the  making 
of  the  assessments,  etc.,  and  divesting  the 
land  from  the  lien,  was  held  to  be  constitu- 
tional. Marion  Tp.  Gravel  Road  Co.  v. 
Steeth,   (1S70I   53  Ind.  40.     In  this  case  the 
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elements  of  a  contract  between  the  state  and 
a  company  in  the  legislation  in  question  and 
the  acts  of  the  company  thereunder.  This 
was  a  general  statute.  The  state  did  not 
agree  not  to  repeal  it,  but,  on  the  contrary, 
expressly  reserved  the  right  to  alter,  amend, 
or  repeal  the  law  under  which  such  com- 
panies are  organized,  whenever  it  should  be 
deemed  conducive  to  the  public  good.  1  G. 
&  H.  480,  sec.  24.  The  Act  authorizing  these 
assessments  is,  in  substance,  only  an  amend- 
ment of  the  Act  of  1852,  under  which  the 
company  was  organized.  It  conferred  upon 
the  company  additional  rights  and  powers  not 
given  by  the  original  Act." 

Requiring  gates  to  be  moved.  —  Where  an 
Act  sought  to  require  a  turnpike  company, 
whose  gates  had  been   located  according  to 


the  charter,  to  set  back  its  first  gate  at  least 
two  miles  from  the  corporate  limits  of  a 
town  which  had  grown  up  at  the  terminus  of 
the  road,  and  the  second  gate  at  least  five 
miles  from  the  first,  under  the  penalty,  on 
failure,  of  forfeiting  all  right  to  demand 
tolls,  it  was  held  unconstitutional  and  void« 
White's  Creek  Turnpike  Co.  t?.  Davidson 
County,  (1877)   3  Tenn.  Ch,  396. 

Manner  of  enforcing  rights  of  the  state. — 
In  Habersham,  etc..  Turnpike  Co.  r.  Taylor, 
(1884)  73  Ga.  552,  it  was  held  that  it  was 
competent  for  the  legislature  to  change  the 
law,  as  it  existed  at  the  time  of  the  charter- 
ing of  a  turnpike  company,  as  to  the  manner 
of  enforcing  the  rights  of  the  state,  and 
the  party  in  whose  name  the  proceedings 
should  be  had. 


23.  Of  Bridge  Companies  —  a.  Grant  of  Franchise.  —  The  mere  grant  of 

the  ordinary  faculties  of  a  corporation  for  the  purpose  of  building  a  bridge  and 

establishing  certain  rights  of  toll  which  the  company  are  authorized  to  take, 

does  not  give  such  exclusive  rights  as  are  impaired  by  the  grant  of  authority 

to  another  company  to  erect  another  bridge  in  close  proximity  to  the  first  one, 

whose  income  would  be  totally  destroyed  by  making  such  new  bridge. 

granting  a  franchise  to  one  person  or  cor- 
poration, which  affects  the  rights  of  the  pub- 
lic, to  grant  a  similar  franchise  to  another 
person  or  corporation,  the  use  of  which  shall 
impair  or  even  destroy  the  value  of  the  first 
franchise,  although  the  right  so  to  do  may 
not  be  reserved  in  the  first  grant;  unless  the 
right  so  to  do  is  expressly  prohibited  by  the 
first  grant.  Ft.  Plain  Bridge  Co.  v.  Smith, 
(1864)  30  N.  Y.  44. 


Charles  River  Bridge  v.  Warren  Bridge, 
(1837)  11  Pet.  (U.  S.)  548,  affirming  (1829) 
7  Pick.  (Mass.)  344.  See  also  Illinois,  etc.. 
Canal  Co.  v.  Chicago,  etc.,  R.  Co.,  (1853)  14 
111.  314;  Mohawk  Bridge  Co.  v.  Utica,  etc., 
R.  Co.,  (1837)  6  Paige  (N.  Y.)  554.  See 
also  Thompson  v.  New  York,  etc.,  R.  Co., 
(1846)   3  Sandf.  Ch.    (N.  Y.)    625. 

It  is  competent  for  the  legislature,  after 


b.  Grant  of  Exclusive  Privilege.  —  The  charter  of  a  bridge  company 
providing  "  that  it  shall  not  be  lawful  for  any  person  or  persons  to  erect  any 
bridge,  or  establish  any  ferry  across  the  said  west  and  east  branches  of  the 
Delaware  river,  within  two  miles  either  above  or  below  the  bridges,  to  be 
erected  and  maintained  in  pursuance  of  this  Act,"  was  a  covenant  with  the 
company  that  they  should  be  free  from  competition  within  the  prescribed  limits, 
and  such  obligation  on  the  part  of  the  state  included  a  free  bridge  as  well  as  a 
toll  bridge. 


Binghamton  Bridge  Co.,  (1865)  3  Wall. 
(U.  S.)  78,  reversing  Chenango  Bridge  Co.  v, 
Binghamton  Bridge  Co.,  (1863)  27  N.  Y.  87. 
See  also  Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc..  R.  Co.,  (1845)  17  Conn.  40;  Piscataqua 
Bridge  r.  New  Hampshire  Bridge,  (1834)  7 
N.  H.  .35. 

Harvard  College  possessed  by  grant  from 
the  state  of  Massachusetts  an  exclusive  ferry 
franchise.  The  corporation  was  chartered 
by  the  name  of  "  The  Proprietors  of  the 
Charles  River  Bridare,"  for  the  purpose  of 
erecting  a  bridge  in  the  place  where  the 
ferry  was  then  kept.  Under  this  charter  the 
company  were  empowered  to  erect  a  bridge 
in  the  place  where  the  ferry  was  then  kept, 
pfTtain  tolls  were  panted,  and  the  charter 
was   limited    to    forty   years    from   the    first 


opening  of  the  bridge  for  passengers:  and 
from  the  time  the  toll  commenced  until  the 
expiration  of  this  terra  the  company  were  to 
pay  two  hundred  pounds  annually  to  Harvard 
College.  It  was  held  that  the' bridge  com- 
pany did  not  succeed  to  the  exclusive  rights 
under  the  ferry  franchise,  and  that  no  con- 
tract with  the  bridge  company  was  impaired 
by  a  grant  of  authority  to  another  company 
to  build  another  bridge  near  bv.  Charles 
River  Bridge  v.  Warren  Bridge,'  (1837)  11 
Pet.  (U.  S.)  427,  affirming  (1829)  7  Pick. 
(Mass.)  344. 

A  Ne^o  Jersey  statute  authorized  commis- 
sioners to  fix  suitable  sites  for  building 
bridges  over  the  rivers  Passaic  and  Hacken- 
sack,  and  to  cause  to  be  erected  a  bridge  over 
each  river,  with  a  right  to  take  toll   from 
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the  Act,  und  which  may  be  summed  up 
shortly  UB  persons  on  foot,  animals,  and  vehi- 
clea  crossing  the  bridge.  Tlie  statute  enai^ted 
■■  that  it  should  be  lawful  for  the  cominia- 
aioners  to  contract  with  persons  who  would 
undertake  the  same  for  such  toll,  or  (or  so 
many  years,  and  upon  iueh  conditiona,  aa  in 
their  discretion  should  appear  expedient;" 
and  further,  "'  that  the  said  contract  should 
be  valid  and  binding  on  the  parties  contract- 
ing as  well  as  on  the  atate  of  New  Jersey, 
and  as  elTectual,  to  all  intents  and  purposes 
whatever,  as  if  the  same,  and  every  part, 
covenant,  and  condition  therein  contained  had 
txten  particularly  and  expressly  set  forth  and 
enacted  in  this  law."  It  was  further  en- 
acted, "  that  It  should  not  be  lawful  for  any 
person  or  persons  whatsoever  to  erect,  or 
(lauee  to  be  erected  [within  certain  limits 
specified],  any  other  bridge  or  bridges  over 
or  across  the  said  river."  A  contract  entered 
into  by  the  com  miss  loners  under  the  statute 
gave  to  the  parties  contracted  with  a  poaitive 
enactment  of  the  legislature  that  no  other 
bridge  should  be  built.  Passaic  River,  etc., 
Bridges  v.  Hobokcn  Land,  etc..  Co.,  (1863) 
1  Wall.  (U.S.)  116,  ajfirminff  (I860t  13N.J. 

Kq.  a  I. 

The  Act  of  AUibanta  of  June  30,  1830,  es- 
tablishing a  bridge  company  for  building  a 
toll  bridge  over  the  Tallapoosa  river,  waa  a 
contract  by  which  the  state  granted  certain 
franchises  to  the  corporators  in  consideration 
that  they  agree  to  bind  themselves  to  erect 
the  bridge  and  keep  it  in  repair,  and  permit 
the  psasflge  of  the  citizens  of  the  state  and 
their  property  over  It  at  certain  specified 
rates  of  toll.  At  the  time  the  Act  was 
passed  the  law  of  the  state  prohibited  any 
toll  bridge  to  be  established  within  three 
miles  oF  one  already  erected.  It  was  held 
tbat  the  legislature  could  not  give  authority 
to  set  up  a  second  toll  bridge  within  the  pro- 
hibited distance  of  three  miles  of  one  al- 
ready established,  and  that  if  a  second  bridge 
was  so  set  up  a  court  of  equity  would  re* 
strain  the  owners  from  using  it  as  a  toll 
bridge  to  the  injury  of  the  owners  of  the  one 
already  eatablished.  Micou  v.  TallasBee 
Bridge  Co.,  (1872J  47  Ala.  662. 

By  refeieiue  to  charter  of  another  com- 
pany. —  The    charter   of   a    bridge    company 


rights,  privileges,  immunities  and  advan- 
tages." which  were  contained  in  the  charter 
of  another  bridge  company,  was  held  to  carry 
with  it  the  contract  right  of  the  other  com- 
pany to  be  free  from  competition  within 
limits  prescribed  by  its  charter.  Binghamton 
Bridge  Co.,  (1885)  3  Wall.  (U.  S,)  77.  re- 
versing Chenango  Bridge  Co.  p.  Binghamton 
Bridge  Co.,   (1883)   27  N.  Y.  87. 

Erection  of  railway  Tiadncta.  —  The  obliga- 
tion contained  in  a  contract  made  in  1790 
by  a  state  that  no  other  bridge  than  those 
authorized  should  be  built  for  ninety-nine 
years,  was  not  impaired  by  a  statute  author- 
izing the  railway  viaducts  to  be  built,  and 
the  erection  under  such  authority  of  a  slruc- 


aion  of  the  iron  rails  which  composed  the 
material  parts  of  the  road,  together  with 
such  substructure  as  was  necessary  to  keep 
them  iu  place  and  enable  them  to  support 
the  cars  which  crossed  on  it.  There  was  no 
plank  bottom,  no  roadway  or  path,  nothing 
on  which  man,  or  beast,  or  vehicle  could  pass 
save  as  it  waa  tarried  over  on  the  cars  o( 
tlie  railroad  company.  Passaic  River,  etc.. 
Bridges  v.  Hoboken  Land,  etc.,  Co.,  (1863)  1 
Wall.  (U.  S.)  148,  a/firming  (1800)  13  N.  J. 
£q.  81. 

A  franchise,  granted  in  1766,  to  one  and 
bis  heirs  and  assigns,  to  erect  and  keep  up  a 
toll-bridge  and  forbidding  the  erection  of  any 
other  bridge  or  ferry  within  six  mites,  and 
imposing  a  penalty  of  twenty  shitlincs  for 
every  passenger  "  set  over  "  in  violation  of 
such  Act,  is  not  violated  by  a  railroad  com- 
pany, incorporated  by  a  modem  Act,  which 
carried  passengers  along  its  road,  and  as  a 
part  of  the  road  over  its  bridge,  though  the 
latter  was  within  less  than  six  miles  of  the 
other.  McRee  v.  Wilmington,  etc.,  R.  Co., 
(1855)  2  Jones  L.  (N.  Car.)   187. 

Where  a  legislature  grants  an  exclusive 
privilege  to  erect  and  maintain  a  toll  bridge 
within  certain  limits,  the  erection  of  a  rail- 
road bridge  within  the  designated  limits  im- 
pairs the  previous  grant  where  the  subse- 
quent erection  is  designed  for  the  transporta- 
tion of  trains  carrying  passengers  and  bag- 
gage, although  at  the  time  of  the  previous 
grant  railroads  were  unknown.  Enfleld  Toll 
Bridge  Co.  c.  Hartford,  etc.,  R.  Co.,  (1846) 
17  Conn.  40. 

Eatablidiing  competing  ferry.  — The  Hart- 
ford Bridge  Company  was  incorporated  in 
1808,  with  power  to  erect  and  maintain  a 
toll  bridge  across  the  Connecticut  river,  be- 
tween Hartford  and  East  Hartford.  There 
were  at  this  time  two  legally  established  ter- 
ries between  these  towns,  and  belonging  to 
the  towns,  located  below  the  proposed  site  of 
the  bridge,  and  within  a  quarter  of  a  mile 
of  it.  In  181S,  the  bridge  which  bad  been 
erected  soon  after  the  incorporation  of  the 
company,  having  been  greatly  damaged  by  a 
flood,  and  requiring  to  be  rebuilt,  and  the 
company  being  unwilling  to  incur  the  expense 
of  rebuilding  it  without  the  grant  of  further 
privileges,  the  legislature  passed  a  resolution 
that  upon  the  bridge  t>eing  rebuilt  to  the  ac- 
ceptance of  a  committee  appointed  for  the 
purpose,  the  ferries  by  law  established  be- 
tween the  towns  of  Hartford  and  East  Hart- 
ford should  be  discontinued,  and  said  towns 
should  never  tiiereafter  be  permitted  to  trans- 
port passengers  across  said  river ;  with  a 
provision  that  it  the  company  should  neglect 
to  maintain  the  bridge,  the  towns  might  open 
the  ferriei.  In  IS.*)?,  the  legislature  incor- 
porated the  I'nion  Ferry  Company,  with 
power  to  establish  a  ferry  across  the  Con 
nectieut  river,  between  the  towns  of  Hart- 
ford and  East  Hartford,  at  a  point  not  less 
thnn  a  mile  below  the  bridge,  but  made  no 
provision  in  the  charter  for  compensation  t« 
the  bridge  company  for  the  injury  to  its 
franchise.  The  ferry  company  immediately 
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should  have  a  draw  in  some  convenient  place 
in  the  channel,  at  least  twenty-six  feet  wide, 
to  admit  the  passage  of  vessels;  that,  during 
the  term  specified,  the  companir  should  keep 
the  bridge  in  good  repair,  subject  to  the  in- 
spection of  the  general  asaembly;  and  that 
the  grant  should  not  operate  to  injure  the 
property  or  privileges  of  individuals.  By  an 
Act  passed  m  L320,  the  legislature  directed 
"      '  [  the  bridge 

k  reasonable 


paDj,  for  noncompliance,  to  threefold  dam- 
age9.  It  was  held,  that  under  the  Act  of 
incorporation,  it  was  the  duty  of  the  company 
to  make  and  keep  in  ropair  a  draw  fitted  for 
the  passage  of  vessels,  and,  on  due  notice, 
to  open  it,  for  this  purpose,  without  delay; 
and  that,  by  virtue  of  the  power  reserved, 
it  was  competent  for  the  legislature  to  enforce 
performance  of  such  duty,  by  the  provisions 
of  the  Act  of  1820.  New  Haven,  etc.,  Toll 
Bridge  Co.  v.  Bunnel,  (1821)  4  Conn.  S4. 

d.  Regulation  of  Tolls.  —  Where  a  charter  of  a  toll-bridge  company 
authorized  and  allowed  the  compaDj  to  charge  certain  specified  tolls,  a  subse- 
quent statute  cannot  affect  the  authority  to  charge  the  rates  of  toll  specified, 
except  by  consent. 


Middlesex  Turnpike  Co.  v.  Freeman,  (1840) 
14  Conn.  85. 

Where  it  was  provided,  in  an  Act  incor- 
porating a  bridge  company,  that  the  presi- 
dent and  directors  should  have  the  rigtit  to 
determine  the  rat«s  of  toll  and  should  reduce 
the  rates  so  that  the  net  profits  should  not 
exceed  fifteen  per  cent,  per  annum  after  re- 


duction for  repairs  and  other  expenses,  it 
was  held  that  a  statute  subsequently  passed 
which  reduced  the  tolls  did  not  violate  a  ccn- 
tract  between  the  state  and  the  company. 
Com.  V.  Covington,  etc.,  Bridge  Co.,  (Ky. 
1883)  21  8.  W.  Rep.  1042,  a/jirmed  Coving- 
ton, etc..  Bridge  Co.  v.  Com.,  (Ky.  1893)  22 
S.  W.  Rep.  861. 


34.  Of  Perry  Companiei —  a.  Geant  of  Feanchisb.  —  The  grant  of  a  right 

to  maintain  a  ferry  is  a  contract,  and  an  Act  repealing  it  impairs  its  obligation. 

McRoberts  p.  Washbume,  10  Minn.  23.   See       be  impaired.     Territory  v.  Reybum,    (1860) 
Mills  V.  St.  Clair  County,  (184S)  T  111.  1»8;       1  Kan.  S5I. 
Benson  v.  Ifew  York.  (1350)    10  Barb.    (N. 
Y.)  223. 


b.  Gkaht  of  Excldhivb  Peivilboe.  —  Unless  there  is  an  express  grant 
of  exclusive  privileges  in  the  charter  of  a  company  to  establish  a  ferry  at  a 
particular  place  and  on  a  particular  line  of  travel,  the  legislature  may  after- 
wards incorporate  another  company  and  authorize  it  to  operate  at  the  same 
place  and  on  the  same  line  of  travel,  although  the  establishment  of  the  latter 
company  may  materially  impair  the  value  of  the  franchise  granted  to  the 
former. 


Collins  V.  Sherman,  (1866)  31  Miss.  67S. 

The  grant  of  a  public  road,  bridge,  or 
ferry  confers  the  right  to  construct  the  im- 
provements only,  and  to  receive  certain  rates 
of  toll;  but  does  not  carry  with  it  exclusive 
privileges,  where  none  such  are  expressly 
given;  and  by  grants  of  this  description,  the 
legislature,  or  the  inferior  court  acting  by 
its  authority,  is  not  deprived  of  the  power 
of  making  other  grants  side  by  side  with  the 
former,  and  in  the  same  line  of  travel,  pro- 
vided there  be  no  express  violation  of  the 
first  grant.  Shorier  r.  Smith,  (1861)  9  Ga. 
626.  See  also  Young  n.  Harrison,  (1849)  6 
Ga.  130. 

A  state  Uw  prohibiting  the  conrti  of  the 
different  counties  from  licensing  a  ferrr 
within  half  a  mile  in  a  direct  tine  from  an 


established  ferry,  has  in  it  nothing  of  the 
nature  of  a  special  contract.  It  is  a  matter 
of  ordinary  legislation,  subject  to  be  repealed 
at  any  time  when  in  the  judgment  of  the 
legislature  the  public  interest  should  require 
the  repeal.  Wheeling,  etc..  Bridge  Co.  t>. 
Wheeling  Bridge  Co..  (1891)   138  U.  S.  202. 

Grant  by  supplemental  Act.  —  When  a 
statute  has  granted  to  a  person  a  perpetual 
privilege  to  keep  a  ferry,  a  supplemental  Act 
making  the  right  exclusive  does  not  prevent 
the  legislature  from  granting  a  ferry  right 
to  another  person,  when  the  exclusive  right 
was  given  without  consideration.  Johnson 
V.  rnw.   11978]   87  Pa,  SI.   189. 

Necessarily  exclusive  unless  limilsd.  —  The 
grant  of  a  ferry  franchise  by  the  legislature 
of  the  state,  unless  limited  by  some  general 
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Art.  t.,  MO.  Ilk. 


law  or  some  restricted  provision  in-  the  grant 
itself,  is  necessarily  exclusive  to  the  extent 
of  the  privileges  thus  conferred.  Permitting 
rival  ferries  to  be  set  up  within  the  limits 
of  a  prior  ferry  franchise,  so  that  they  might 
occupy  the  whole  extent  of  the  landing  place 
of  the  owners  of  the  prior  franchise  and 
thereby  compel  them  to  violate  their  obliga- 
tions and  forfeit  their  franchise  without  any 
fault  or  negligence  on  their  part,  would  im- 
pair the  obligation  of  its  contract.  Such  a 
contract,  however,  is  always  subject  to  i^n 
implied  reservation  in  favor  of  the  sovereign 
power  that  whenever  the  public  good  requires, 


or  the  exigencies  of  the  state  demand  it,  all 
the  rights  and  privileges  conferred  may  be 
assumed  upon  adequate  compensation  to  be 
made  therefor.  Mills  v,  St.  Clair  County, 
(1846)  7  111.227. 

Erection  of  competing  toll  bridge.  —  The 

keeper  of  a  ferry,  opposite  a  town,  under 
license  from  the  County  Court,  keeps  it  sub- 
ject to  the  public  convenience;  and  the  erec- 
tion of  a  toll  bridge  near  such  ferry,  by  a 
company,  under  charter  from  the  legislature, 
is  not  a  violation  of  the  vested  rights  of  such 
ferry  owner.  Dyer  r.  Tuskaloosa  Bridge  Co., 
(1835)  2  Port.  (Ala.)  296. 


c.  Eequlation  of  Rates.  - —  The  state  may  regulate  ferry  rates  and 
determine  what  are  reasonable  charges. 

Chosen  Freeholder  v.  State,  (1853)  24  N.  J.  L.  718. 

25.  Of  Kavigation  Companiea — A  statute  incorporated  a  navigation  company, 
leasing  to  the  company  for  a  term  of  years  a  line  of  navigation,  by  which 
charter,  in  consideration  of  the  company  improving  the  navigation  of  the  river, 
it  was  authorized  to  charge  tolls  prescribed  by  the  state  legislature,  reserving 
the  right  of  all  citizens  to  navigate  the  stream  upon  the  payment  of  tolls.  It 
was  held  that  a  later  statute  repealing  in  part  the  charter  of  the  company  and 
"  so  much  of  said  Act  as  gave  to  the  company  the  tolls  and  revenues  arising 
or  to  arise  from  said  line  of  navigatio'n,"  was  invalid  as  impairing  the  obligation 
of  the  charter  contract. 


Sinking  Fund  v.  Green,  etc.,  River  Nav. 
Co.,  (1880)  79  Ky.  75,  in  which  case  the 
court  said :  "  The  right  of  the  state  to  resume 
the  control  of  these  improvements,  when  pub- 
lic necessity  demands  it,  on  the  payment  of  a 
just  compensation  to  the  appellee,  is  unques- 
tioned; in  other  words,  the  ri<?ht  of  the  state 
to  take  private  property,  or  rights  in  prop- 
erty, acquired  under  a  lefrislative  enactment 
of  whatever  kind  for  public  use,  upon  com- 


pensation being  made,  cannot  be  doubted, 
nor  can  one  legislature  bind  a  succeeding 
one,  by  contract  or  otherwise,  so  as  to  pre- 
vent the  exercise  of  this  sovereign  power. 
In  this  position  we  concur  with  counsel,  but 
cannot  assent  to  a  doctrine  that  will  allow 
the  state  to  alter  or  abolish  such  contracts 
whenever,  in  the  opinion  of  the  legislature, 
the  necessities  of  the  public  or  the  interests 
of  the  state  require  it.' 


» 


26.  Of  Building  and  Loan  Associations. —  While  a  private  corporation  may  at 
any  time  exorcise  in  a  lawful  manner  its  inherent  right  to  amend,  alter,  or 
repeal  its  by-laws,  no  amendment,  alteration,  or  repeal  thereof  can  have  the 
legal  effect  of  defeating  any  vested  right  of  its  stockholders.  This  is  true 
because,  under  the  fundamental  law  of  the  land,  power  to  adopt  by-laws  impair- 
ing the  obligation  of  a  contract  cannot  be  constitutionally  conferred  upon 
the  corporation.  Accordingly,  though  a  mutual  association  may  in  its  by-laws 
reserve  to  itself  power  to  prescribe  from  time  to  time  how  its  business  shall  be 
conducted,  yet  after  it  has  entered  into  a  special  contract  it  cannot  be  impaired 
by  the  repeal  of  by-laws  with  reference  to  the  provisions  of  which  it  was  made, 
or  by  securing  an  amendment  to  its  charter  designed  to  bring  about  such  a 
result.  It  follows  that  where  an  advance  was  made  to  a  borrowing  member 
of  a  building  and  loan  association  in  accordance  with  the  terms  of  existing 
by-laws,  under  which  he  was  accorded  the  privilege  of  discharging  his  indebted- 
ness to  the  association  on  the  basis  of  the  payment  by  him  of  eighty-four  monthly 
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to  avail  himseli  oi  this  privilege  could  not  be  deieated  by  any  subsequent 
change  in  the  internal  law  of  the  association,  whether  affected  by  an  alteration 
in  its  by-Iawa  or  through  an  amendment  to  its  charter. 

,    Assoc.   V.    Wooton,  An  Indiana  Act  which  provided  that  "  the 

bonds,  notes,  or  mortgafires  belonging  to  any 

t   .■oi»<'i....o  ..i.in^  *,«,™  ™=,..        assaciation    shall    not    be    negotiable    except 
iiic  tuiiimtt  relatione  anaini'  Irom  mem-       .,     _ j         i  .u     r>-       ■?■-.,  4.     .  ■£ 

h„,h,p  i„ .  building  „d  icS  „,.i..,.„  -s  theS  i„^'o:t£r.\s  u  / : 

arising    therefrom.      Intiso    v.    Metropolitan       ""     "j     ■         "=.   (   o     y  hf 

8av.,  etc.,  Assoc.,   (10O2)   63  N.  J.  L.  5SB. 

27,  Of  Cemetery  AMOoiatiooi. —  A  cemetery  association  waa  created  a  cor- 
poration, with  power  to  acquire,  hold,  and  use  lands,  not  exceeding  five  acres, 
in  a  town  for  cemetery  purposes.  The  company  was  authorized,  by  its  charter, 
to  lay  off  and  plat  its  grounds,  to  erect  all  necessary  buildings,  and  do  all  other 
acts  that  might  be  necessary  to  prepare  the  lands  for  the  purposes  intended.  Its 
organization  was  completed,  and  a  part  of  the  lands  purchased  were  inclosed 
and  platted,  and  Igrge  sums  of  money  were  expended  in  beautifying  and  pre- 
paring tlie  grounds.  An  Act  of  the  legislature  intending  to  prohibit,  absolutely, 
the  use  of  grounds  by  the  company  for  burial  purposes,  was  held  to  be 
imconstitutional. 

Lake  View  V.  Rose  Hill  Cemetery  Co.,  (1B73)  TO  III.  192. 

28.  Of  Ednoational  and  Cbaritable  Institntioni. —  An  eleemosynary  institution 
waa  incorporated  for  the  purpose  of  perpetuating  the  application  of  the 
bounty  of  the  donors  to  the  specified  objects  of  that  bounty,  and  its  trustees 

'  or  governors  were  originally  named  by  the  founder  and  invested  with  the 
power  of  perpetuating  themselves.  The  charter  was  granted  by  the  crown, 
and  the  corporation  was  created,  capable  of  receiving  and  distributing  forever, 
according  to  the  will  of  the  donors,  the  donations  which  should  be  made  to  it. 
The  consideration  for  which  they  stipulated  was  the  perpetual  application  of  the 
fund  to  its  object,  in  the  mode  prescribed  by  themselves.  Tliis  was  plainly 
a  contract  to  which  the  donors,  the  trustees,  and  the  crown,  to  whose  rights  and 
obligations  the  state  succeeded,  were  the  original  parties.  It  was  a  contract 
made  on  a  valuable  consideration,  for  the  security  and  disposition  of  property 
on  the  faith  of  which  real  and  personal  estate  had  been  conveyed  to  the 
corporation,  and  was  therefore  a  contract  the  obligation  of  which  could  not  be 
impaired  without  violating  the  Constitution  of  the  United  States. 

Dartmouth  Collejre  v.  Woodward,  (181B)  created  by  the  Btate  for  a  public  purpose,  it 
t  Wheat.  (U.  S.)  B41.  rei'ersinu  (1817>  1  was  held  that  the  seminary  waa  a  public  for- 
N.  H.  111.  See  Cary  Library  I'.  Bliss,  (1860)  poration  which  poaseBsed  no  contract  which 
161  Maan.  .3(14,  was   impaired   by   a   subsequent    Act   of   the 

tnoriwd  the  eatHhliBhinent  of  a  apinlnBry.  and  ,  ,„  -.,     -»  ' 

provided   that   the   flnea.  penalties,  and   for-  ""  "°-  "'■ 

feitiires  collected   within   the   county   ahould  TTniveriity    of    Louiiville.  —  The    original 

be  devoted  for  its  estaWiahment,  there  being  charter  of  the  University  of  T>ouiavi1le  created 

no    private    incorporations    nor    atock holders  a   private   corporation,   which   waa   protpcte<l 

nor  shares   of   stock,  but   the   aeroinary  waa  by  the  constitutional  provialon:  and  no  much 
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OjbUgation  of  Contraoti. 


CONSTITUTION, 


Art.  1,  MO.  10. 


of  the  amended  charter  of  the  city  of  Louis- 
ville, of  1851,  as  related  to  the  pre-existing 
corporation  and  charter  of  the  university, 
and  vested  or  professed  to  vest  in  a  new  cor- 
poration, or  in  new  trustees,  the  property 
and  privileges  of  the  original  corporation, 
was  void.  Louisville  v,  Louisville  University, 
(1856)    15  B.  Mon.    (Ky.)    642. 

St  John's  College,  Maryland.  —  The  state, 
on  application  of  certain  public-spirited  citi- 
zens, granted  the  charter  of  St.  John's  Col- 
lege, and  the  preamble  to  the  Act  for  found- 
ing the  college  set  out  fully  the  motives  of 
both  parties.  It  stated  that  "  it  appears  to 
this  general  assembly  that  many  public- spir- 
ited individuals,  from  an  earnest  desire  to 
promote  the  founding  a  college  or  seminary 
of  learning  on  the  western  shore  of  this 
state,  have  subscribed  and  procured  subscrip- 
tions, to  a  considerable  amount,  and  there  is 
reason  to  believe  that  very  large  additions 
will  be  obtained  to  the  same,  throughout  the 
different  counties  of  the  said  shore,  if  they 
were  made  capable,  in  law,  to  receive  and 
apply  the  same  towards  founding  and  carry- 
ing on  a  college  or  general  seminary  of  learn- 
ing, with  such  salutary  plan,  and  with  such 
legislative  assistance  and  direction,  as  the 
general  assembly  might  think  fit,  and  this  gen- 
eral assembly,  highly  approving  those  gener- 
ous exertions  of  individuals,  are  desirous  to 
embrace  the  present  favorable  occasion  of 
peace  and  prosperity  for  making  lasting  pro- 
vision for  the  encouragement  and  advance- 
ment of  all  useful  knowledge  and  literature 
through  every  part  of  the  state."  The 
third  section  of  the  Act  constituted  certain 
persons  agents  "  for  soliciting  and  receiving  " 
subscriptions  to  the  college;  and  the  nine- 
teenth section,  "  to  provide  a  permanent  fund 
for  the  further  encouragement  and  establish- 
ment of  the  said  college,"  enacted  **that  the 
sum  of  one  thousand  seven  hundred  and  fifty 
pounds,  current  money,  be  annually  and  for- 
ever hereafter  given  and  granted,  as  a  dona- 
tion by  the  public,  to  the  use  of  the  said  col- 
lege," etc.  fey  the  first  section  of  the  Act  of 
1805,  ch.  85,  this  donation  was  discontinued 
and  ordered  to  remain  in  the  treasury,  sub- 
ject to  the  appropriation  of  the  legislature  to 
literary  purposes,  and  for  disseminating 
learning  in  the  several  counties  of  the  state. 
The  court  held:  "First.  That  the  annual 
appropriation  made  by  the  nineteenth  section 
of  the  Act  of  1784,  "^ch.  37,  of  the  sum  of 
seventeen  hundred  and  fifty  pounds,  current 
money,  to  be  applied  to  the  payment  of  sal- 
aries, etc.,  constitutes,  under  all  the  cir- 
cumstances of  the  case,  a  contract  on  the  part 
of  the  state,  which  could  not  be  legally  re- 
pealed by  the  Act  of  1805,  ch.  85.  Second. 
That  the  Act  of  1805,  ch.  85,  was  a  violation 
of  the  tenth  section  of  the  first  article  of  the 
Constitution  of  the  United  States,  which  de- 
clares that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts.  Third. 
That  the  Act  of  1784,  ch.  37,  with  the  cir- 
cumstances of  the  case,  constitutes  such  a 
contract  as  would,  if  entered  into  between  in- 
dividual citizens,  be  legally,  binding  upon 
them."  St.  John's  College  t?.  State,  (1860) 
16  Md.  330. 


Girard  College. —  A  statute  entitled  "An 
Act  providing  for  the  opening  of  Girard  ave- 
nue and  Twenty-second  street  through  the 
grounds  of  Girard  College,"  was  held  not  to 
be  invalid  as  impairing  the  obligation  of  any 
contract  contained  in  the  legislation  execut- 
ing the  trusts  created  by  the  will  of  Stephen 
Girard.  Opening  of  Streets  Through  Cirard 
College  Grounds,  (1874)  10  Phila.  (Pa.)  145, 
31  Leg.  Int.  (Pa.)  164. 

In  1794  the  Medical  Society  of  Sontli 
Carolina  was  incorporated.  In  1817  this 
society  was  authorized  to  license  applicants 
to  practice  physic  and  surgery,  and  in  1823 
to  organize  a  medical  college,  establish  pro- 
fessorships, confer  medical  degrees,  etc.  Tlie 
college  wad  duly  organized,  and  the  society 
was  in  possession  of  considerable  funds,  de- 
rived principally  from  appropriations  made 
by  the  state,  and  the  city  council  of  (Charles- 
toil,  for  the  use  of  the  college.  In  1831  the 
legislature,  without  the  consent  of  the  medi- 
cal society,  passed  an  Act  "  to  incorporate 
the  Medical  College  of  South  Carolina," 
which  conferred  on  it  the  power  to  confer 
medical  degrees,  and  inter  alia,  provided 
"  that  all  the  rights,  powers,  and  duties  here- 
tofore conferred  upon  or  required  of  the  medi- 
cal society,  in  relation  to  the  medical  college, 
shall  be  transferred  to  and  vested  in  the  cor- 
poration "  created  by  this  Act.  It  was  held 
that  the  Act  of  1831  was  unconstitutional 
and  void.  State  v.  Hevward,  (1832)  3  Rich. 
L.  (S.  Car.)  389. 


A  charter  which  is  revocable  at  the  will  of 
the  grantor  is  only  a  qvussi  contract,  and 
approaches  much  more  closely  to  the  character 
of  a  license.  To  such  a  charter  the  rule  of 
the  Dartmouth  College  case  does  not  apply. 
Wagner  Free  Institute  v.  Philadelphia, 
(1890)   132  Pa.  St.  614. 

Where  a  corporation  is  made  the  mere 
creature  of  legislative  will,  established  for 
the  general  good,  endowed  by  the  state  alone, 
the  legislature  may,  at  pleasure,  modify  the 
Act  of  incorporation  or  law  by  which  it  was 
created.  The  trustees  of  such  a  corporation 
are  mere  mandatories  of  the  state.  But 
where  certain  individuals  are  incorporated 
and  constituted  a  body  politic  as  trustees  of 
an  academy,  with  power  to  acquire  property 
and  receive  donations  from  individuals  and 
the  state,  on  condition  to  establish  an  acad- 
emy and  educate  pupils,  and  also  receive  a 
yearly  grant  from  the  state  on  condition  to 
teach  a  certain  number  of  indigent  children, 
and  comply  with  such  condition,  the  corpora- 
tors acquire  vested  rights  in  the  nature  of 
a  contract  which  cannot  be  taken  from  them 
by  the  state  without  a  manifest  violation  of 
the  Constitution  of  the  United  States.  Mont- 
pelier  Academy  r.  George,  (1839)   14  La.  395. 

• 

Transfer  of  governing  power.  —  It  appear- 
ing that  by  the  charter  of  Dartmouth  College 
the  whole  power  of  governing  the  college,  of 
appointing  and  removing  tutors,  of  fixing 
their  salaries,  of  directing  the  course  of  study 
to  be  pursued  by  the  students,  and  of  filling 
vacancies  created  in  their  own  body,  was 
vested  in  the  trustees,  and  that  on  the  part 
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the  corporation  tbua  cojietituiEd  ahould  con- 
tinue forever,  and  that  the  number  of  trusteeB 
should  forever  conBiHt  of  twelve  and  no  more, 
it  wBH  held  that  a  statute  increasing  the  num- 
ber of  trustees  and  giving  the  appointment  of 
the  additional  membera  to  the  eKccutive  of 
the  state,  and  creating  a  hoard  of  overseers 
to  consist  of  twenty -five  persons,  of  whom 
twenty-one  were  also  appointed  by  the  execu- 
tive, who  had  power  to  inspect  and  control 
the  most  important  acts  of  the  trustees,  con- 
stituted such  a  change  as  impaired  the  obliga- 
tion of  the  charter  contmct.  "  The  whole 
power  of  gnvemini;  the  college  is  transferred 
from  trustees  appointed  according  to  the  will 
of  the  founder,  expressed  in  the  charter,  to 
the  executive  of  New  Hampshire.  The  man- 
Bgemeut  and  application  of  the  funds  of  this 
eleemosynary  institution,  which  are  placed  by 
the  donors  in  the  hands  of  trustees  named  in 
the  charter  and  empowered  to  perpetuate 
themselves,  are  placed  by  thia  Act  under  the 
control  of  the  government  of  the  state.  The 
will  of  the  state  is  substituted  for  the  will 
of  the  donors,  in  every  essential  operation  of 
the  college.  This  is  not  an  immaterial 
change.  The  founders  of  the  college  con- 
tracted, not  merely  for  the  perpetual  applica- 
tion of  the  funds  which  they  gave  to  the  ob- 
jects for  which  those  funds  were  given ;  they 
contracted  also  to  secure  that  application  by 
the  constitution  of  the  corporation.  They 
contracted  for  a  system  which  ahould,  as  tar 
as  human  foresight  can  provide,  retain  for- 
ever the  government  of  the  literary  institu- 
tion they  had  formed,  in  the  hands  of  persons 
approved  by  themselves."  Dartmouth  Goll^e 
V.  Woodward,  (1819)  4  Wheat.  (U.  S.)  651, 
reversing  (1S17)   1  N.  H.  111. 

Manner  of  electing  trustees.  —  The  Mary- 
land Act  of  IS58,  which  changed  the  manner 
of  electing  trustees  of  the  Bladensburg  Acad- 
emy from  that  prescribed  by  its  charter,  was 
held  to  be  unconstitutional,  irrespective  of 
whether  there  were  contributions  made  to  the 
academv  by  individuals  on  the  faith  of  the 
charter' or  not.  Sheriff  v.  Lowndes,  (1860J 
16  Md.  357.  See  also  Norris  V.  Abingdon 
Academy,   (1834)  7  Gill  &  J.  (Md.)   7. 


Where  i 


.   passed   i 


corporating 

__ of  schools, 

authorizing  the  sale  of  lands  by  them  belong- 
ing to  the  town,  the  proceeds  of  which  were 
to  be  employed  for  the  support  of  the  schools. 
and  tlie  trustees  were  empowered  to  fill  va- 
cancies in  their  board,  it  was  held  that  a 
later  Act  which  authorized  the  town  to 
choope  a  new  set  of  trustees  and  directed  the 
first  trustees  to  deliver  over  the  trust  prop- 
erty was  unconstitutional,  as  it  violated  the 
contract  made  prior  thereto.  New  Gloucester 
School  Fund  v.  Bradbury,  (1834)  II  Me.  118. 


Tr<Misferring  aeadtmy  to  common  tchool 
dittrict.  —  In  the  year  1708  the  legislature  of 
Kentucky,  with  a  view  of  affording  greater 
facilities  for  education  and  to  eatnbli><h 
seminaries  of  learning  in  each  county  through 
the  entire  commonwealth,  donated  to  each 
county  six  thousand  acres  of  its  vacant  and 


river,  for  tliat  purpose.  A  donation  was  made 
to  a  certain  county,  and  certain  parties  were 
constituted  a  body  politic,  and  styled  by  the 
name  of  the  trustees  of  Bracken  Academy. 
The  trustees,  under  authority,  sold  the  lands 
and  established  a  school  in  accordance  with 
the  law.  It  was  held  that  an  Act  of  the 
legislature  which  vested  the  right  and  title 
to  the  academy  and  its  grounds  in  the  trus- 
tees of  »  common  school  district  was  uncon- 
stitutional. Graded  School  Dist.  No.  2  v. 
Bracken  Academy,   (1804)   95  Ky.  436. 

Freedoin  from  seotariati  control.  —  By  the 
charter  of  St.  Charles  College,  Missouri,  the 
corporators  were  named,  and  provision  was 
made  for  the  choice  of  their  successors  in  a 
particular  manner.  The  college  was  to  be 
unsectarian  in  its  character,  at  least  in  this, 
that  no  power  or  control  over  ifwas  given 
to  any  ecclesiastical  body;  and  it  was  ei- 
preasly  provided  that  the  board  of  curators 
should  conduct  it  on  the  principles  of  its 
foundation,  which  were  declared  to  be  purely 
literary,  embracing  languages,  the  Bciencoa 
and  liberal  arts,  and  expressly  excluding  the- 
ology. The  board  also  was  forbidden  to  make 
toy  regulation  rendering  a  place  in  the  classes 
offensive  to  reasonable,  liberal-minded  per- 
sons, whatever  their  religious  opinions.  The 
declared  objects  ond  principles  of  the  founda- 
tion were  inconsistent  with  any  special  or 
denominational  religious  influence,  and  the 
choice  of  future  curators  was  to  be  uncon- 
trolled by  any  ecclesiastical  body  or  person- 
age. The  amendment  to  the  charter,  by  re- 
quiring the  concurrence  in  the  choice  of 
curators  of  an  ecclesiastical  body  represent- 
ing one  of  the  religious  denominations  of  the 
state,  endangers,  in  this  regard,  the  principles 
of  the  foundation;  and,  aven  if  it  did  not,  it 
changes  the  character  of  the  admin iatrators  of 
the  trust,  hinders  the  free  choice  of  their 
successors,  according  to  the  wit]  of  the 
founder,  by  the  men  to  whom  he  had  in- 
trusted his  bounty,  and  essentially  impairs 
the  contract  under  which  he  advanced  it. 
State  t>.  Adams,   (1869)  44  Mo.  570. 

tncarporated  academy  endovred  hy  slate.  — 
The  Federal  Constitution  does  not  prohibit 
the  state  from  passing  an  Act  controlling  the 
management  of  an  incorporated  academy,  en- 
dowed entirely  by  the  state,  and  the  state 
may  change  the  mode  of  electing  trustees  end 
superEteda  those  in  office.  Dart  v.  Houston, 
(1857)  22Ga.  508. 

Change  in  coDititotion  of  tmsteea  of  chMi- 
tftble  institution.  —  Trustees  of  an  orphan 
house,  appointed  pursuant  to  the  terms  of  a 
will  devising  property  for  the  uses  and  trusts 
named  therein,  and  incorporated  with  the 
principal  of  the  houw.  under  the  style  of 
"  the  Principal  and  Trustees  of  the  Emaus 
Orphan  House,"  had  vested  rights  by  the  will 
and  the  Act  of  incorporation,  and  also,  be- 
yond their  own  franchises,  were  the  deposita- 
ries and  guardians  of  the  vested  rights  of  the 
beneBciaries.  and  a  statute  authorizing  the 
nomination  and  appointment  of  trustees  by  a 
dilTcrent  system  impaired  the  contract  of  th« 
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Giants  of  lands.  —  An  Act  of  the  legislature 
appropriuliiiij  lands  tor  the  use  of  a  school, 
and  the  acceptance  of  the  lands,  constituted  a 


A  grant  of  land  6y  a  city  is  a  contract 
which  the  Ktnte  has  no  power  to  impair,  and 
a  grant  made  for  the  purpose  of  public  in- 
struction, reliRioUH  or  literary,  cannot  be  im- 
paired, ('nledoni^in  Cniintv  Urammar  Schoo) 
p.  Burt,  (1839)    II  Vt.  632. 

Under  an  Act  of  Congress.  —  When  tha  In- 
diana territorial  iegiitlalure  incorporated  an 
institution  hy  the  name  of  "The  Board  of 
Trustees  of  the  Vincpnnea  Univemity,"  a 
grant  of  land  under  an  Act  of  Congress  pro- 
viding "  that  one  entire  township,  which  sbal) 
be  designated  by  the  President  of  the  United 
States,  in  addition  to  the  one  heretofore  re- 
served for  that  purpose,  shall  be  reserved  for 
the  use  of  a  seminary  of  learning,  and  vested 
in  the  legislature  of  the  said  state,  to  be 
appropriated  solely  to  the  use  of  such  semi- 
nary by  the  said  legislature,"  attached  to  the 
board  and  did  not  vest  in  the  territoiy  or 
state  after  its  admission,  and  the  board,  by 
accepting  and  exercising  their  corporate  pow- 
ers, acquired  certain  rights  and  made  certain 
contracts  which  could  not  be  impaired  by  the 
legislature.  They  conxtituted  an  eleemosy- 
nary corporation  in  which  the  state  has  no 
property  and  can  eicerciae  no  power  to  defeat 
the  trust.  Vincennes  University  v.  Indiana, 
(1862)   14  How,  (U.  S.)  275. 

Ftuda  were  given  for  the  purpose  of  estab- 
lifltaing  a  library  in  a  certain  town,  and  the 
donor  designated  certain  trustees,  consisting 
of  the  selectmen,  school  committee,  and  the 
settled  ministers  of  the  town,  to  manage  the 
library  and  its  property.  The  town  accepted 
the  proposition,  which  transaction  constituted 
a  contract  that  was  impaired  by  a  statute 
creating  a  corporation  and  authorizing  it  with 
the  assent  of  the  town  to  take  the  library's 
property  held  by  the  trustees.  Cary  Li- 
brary V.  Bliss,   (1880)    151   Mass.  364. 

RemoTal  to  another  place.  — A  transfer  of 

an  educational  instilule  to  fl  religious  de- 
nomination, which  was  effected  hy  a  resolu- 
tion passed  at  a  meeting  of  citizens  of  the 
town,  which  declared  that  the  institute 
should  be  under  the  control  of  the  denomina- 
tion, but  provided  that  the  property  should 
revert  to  the  stockholders  on  failure  of  the 
church  to  sustain  the  institute  or  on  its  dis- 
continuance from  any  cause,  and  by  a  legisla- 
tive charter  providins  that  if  "  the  Methodist 
church  shall  ever  relinquish  or  surrender  or 
cease  to  exercine  a  control  over  said  institute, 
then,  and  in  that  case,  its  control  and  man- 
agement shall  revert  to  and  vest  in  said 
stockholders,  who  may.  at  a  meeting  for  that 
purpose  called,  proceed  to  elect  a  board  of 
trustees;  and  if  said  corporation  shall  cease 
to  exist,  or  be  dissolved,  or  its  charter  sur- 
rendered or  repealed,  all  its  property  of  every 


contract  as  would  be  impaired  by  a  statute 
conferring  on  the  board  of  education  of  tha 
denomination  authori^  to  remove  tho  insti' 
tute  and  its  capital  and  funds  from  Uikt 
town  to  some  other  place  within  the  bounds 
of  Che  annual  conference.  Bryan  v.  Board  of 
Education,  (1S94)  161  U.  S.  647,  affirming 
(IS90)   90  Ky.  322. 

Sale  of  COtmtr  aeminaiy.  —  The  proviaion 
in  the  constitution  of  the  state  of  Indiana, 
adopted  in  1S61,  sec  2,  art.  8,  authoriziiig 
the  sale  of  county  seminaries,  and  the  Act 
enacted  in  pursuance  thereof  in  1852,  were 
held  to  be  unconstitutional  as  to  the  Switzer- 
land County  Seminary.  Edwards  v.  Jagen, 
(18e2)  le  Ind.  407,  following  IJartmoath 
College  «.  Woodward,  (1819)  4  Wheat.  (U. 
S.)  618. 

Sale  of  intoxicatiiiK  Uqnoti.  —  The  chMt«T 
of  the  University  of  Chicago  provided  that  a 

Slace  "  where  intoxicating  liquora  are  sold  or 
unished,  except  for  mecucinal  or  mechanical 
purposes,  within  one  mile  of  the  site  of  said 
university,  ia  hereby  declared  a  nuisance,  and 
subject  to  abatement  as  auch."  By  the  re- 
Tised  charter  of  the  city  of  Chicago,  adopted 
by  the  general  assembly  Feb.  13,  ISS3,  the 
power  to  grant  or  refuse  licenses  for  the  sale 
of  liquors  within  the  city  limits  was  con- 
ferred on  the  mayor  and  city  council.  The 
clause  in  the  charter  of  the  university  was 
repealed  by  the  rei-ised  charter  of  the  city. 
It  was  contended,  however,  that  the  charter 
of  the  university  was  a  grant  to  a  private 
corporation,  and  under  the  decision  in  Dart- 
mouth College  V.  Woodward,  ( 1819)  4  Wheat. 
<U.  S.)  618.  the  grant  became  veat«d  and 
beyond  legislative  control;  but  the  court  held 
otherwise,  and  said;  "There  is  a  broad  dis- 
tinction between  this  case  and  that  of  the 
Dartmouth  College  v.  Woodward,  (1819)  4 
Wheat.  (U.  S.)  619.  In  that  case  there  was 
a  giant  of  power  and  authority  for  the  gov- 
emment  of  the  body,  and  the  legislature  sub- 
sequently uttempted  to  amend  their  charter, 
BO  as  to  abridge  the  powers  of  the  body,  and 
require  them  to  he  exercised  in  a  different 
mode  and  by  a  larger  number  of  trustees,  and 
gave  the  appointment  of  additional  trusteea 
to  the  executive  of  the  state,  and  created  a 
board  of  overseeiB  with  power  to  inspect  and 
control  the  moat  important  acta  of  the  trus- 
tees. There  was  in  that  case  an  effort  on 
the  part  of  the  state  to  control  the  corpora- 
tion, and  to  resume  powers  necessary  to  it* 
existence,  and  place  them  partly  in  other 
hands.  In  this  case  there  was  given  to  the 
university  no  power  to  regulate  and  control 
the  sale  of  liquors  within  one  mile  of  the 
site  of  their  institution,  hut  the  legislature. 
believing  it  to  be  beneficial  to  the  morals  of 
the  students,  and  promotive  of  education, 
prohibited  their  sale  within  those  limits. 
That  was  manifestly  but  a  police  regulation. 
and  being  such,  had  it  been  conferral  upon 
that  body  by  their  charter,  we  entertain  no 
doubt  the  legislature  could  have  resumed  it 
at  pleasure."  Dingman  t>.  People,  (1869)  SI 
111.  277. 
•A  Volnmo  Vm. 


XV.  «i  AM^QDi  Bomauva.  —  ^  siaie  siatuie  proviaing  mat,  in  itie  con- 
tingency of  a  division  of  any  religious  society,  it  shall  be  lawful  for  a  majority 
to  determine  to  which  branch  such  congregation  shall  hereafter  belong,  which 
determination,  duly  reported  to  the  court,  should  conclude  questions  as  to  the 
property  held  in  trust  for  such  congregation,  is  unconstitutional  when  applied 
to  property  previously  granted  in  trust  for  a  particular  congregation. 

Finley  v.  Brent,  <  1890)  87  Va.  103. 

30.  Tenme  and  Compenution  of  Public  Offlcen. —  The  appointment  to  and  the 
tenure  of  an  office  created  for  the  public  use,  and  the  regulation  of  the  salary 
affixed  to  sucb  office,  do  not  come  within  the  import  of  the  term  "  contracts." 
They  are  functions  appropriate  to  that  dass  of  powers  and  obligations  by  which 
govemmenta  are  enabled,  and  are  called  upon,  to  foster  and  promote  the  general 
good ;  functions,  therefore,  which  govemmenta  cannot  be  presumed  to  have 
surrendered,  if  indeed  they  can  under  any  circumstances  be  justified  in 
surrendering  them. 


Butler  e.  PennBylyania,  (1800)  10  How. 
(U.  S.)  417.    See  alao  the  following  caBes: 

Alabama.  —  Benford  v.  Gibson,  (1840)  16 
Ala.  521. 

ArkaiMU.  —  Hampbry  v.  Sadler,  (1882)  40 
Ark.  100. 

Oeorgia.  —  Augusta  c.  Sweeney,  (1871)  44 
G«.  483;  SUtee.  Dews,  (1835)  E.  M.  Charlt. 
(Ga.)  4O0. 

/Ilinota.  —  Donahue  v.  Will  County,  (1881) 
100  111.  94. 

Indiana.  —  Btat«  v.  Hyde,  ( 1891 )  129  Ind. 
296;  Coffin  v.  State,   (ISSS)   7  Ind.  157. 

Louisiana.  —  State  v.  Police  Jury,  (1882) 
34  La.  Ann.  41. 

MaBtackuaetta. — Opinion  of  Justices, 
(1876)  117  Mass.  603^  Russell  v.  Howe, 
(1858)   12  Gray  (Mass.)   147. 

Jfi««i«M>pt.  —  Kendall  v.  Canton,  (1876) 
63  Miss.  526;  Hyde  v.  State.  (1876)  62  Misa. 
665;  Swann  V.  Buck,  (1866)  40  Mies.  268; 
State  V.  Smedes,  (1863)   26  Miss.  47. 

JfiMOUri.  —  Wilcox  v.  Rodman,  (1870)  46 
Mo.  322. 

New  Jersey.  —  Kenny  t>.  Hudspeth,  (1896) 
69  N.  J.  L.  320;  Eoboken  v.  Gear,  (1869) 
27  N.  J.  L.  268;  Love  v.  Jersey  City,  (1878) 
40  N.  J.  L.  456. 

Xew  rwfc.  — People  v.  Coler,  (1902)  71 
N.  Y.  App.  Div.  884;  People  e.  Whitlock, 
(1883)  S2  N.  Y.  191. 

South  Carolina.  —  Alexander  e.  McKensie, 
(1870)  2  S.  Car.  81. 

Tenneatee.  —  Jones  c,  Hobbs,  ( 1874)  4 
Baxt.   (Tenn.)   113. 

Vennanl.  —  Cusbman  p.  Hale,  (1895)  68 
Vt.  444. 

Virginia.  — Holladay  v.  Auditor,  (1883)  77 
Va.  425. 

ffiscotiMii.  —  Hall  r.  State,  (1875)  39  Wis. 
79;  State  v.  Douplaa.   (1870)   26  Wi«.  428. 

Early  doctrine  in  North  Carolina  oremled. 
—  An  officer  appointed  for  a  dcflnite  time  to 
•  legislative  office  hnn  no  vested  interest  or 
contract  rijiht  to  such  office  of  which  the 
legislature  cannot  deprive  him.  Mial  v.  El- 
lington, (1S03)    134  N.  Car.  131,  overruliitg 


I   Dev.   L.    (N. 


Wlieie  a  peiMn  holds  an  otBce  during  good 
behavior,  with  a  fixed  salary  and  certain 
fees  annexed  thereto,  the  tenure  of  the  office 

cannot  be  altered  without  impairing  the  obli- 
gation of  a  contract.  Allen  v.  McKeen,  (1833) 
1  Sumn.   (U.  S.)  276,  1  Fed.  Cas.  No.  229. 

Ibe  appointment  of  a  professor  in  a  uni- 
versity belonging  to  a  state,  for  a  term  of 
years,  "  subject  to  law,"  was  a  contract  which 
the  state  legislature  could,  at  its  discretion, 
and  Id  its  Measure,  bring  to  an  earlier  end, 
and  DO  obligation  was  impaired  by  the  elec- 
tion and  induction  of  a  successor  before  the 
expiration  of  the  term.  Head  v.  Missouri 
University,  (1873)  19  Wall.  (U.  S.)  630, 
afflrminff  (1871)  47  Mo.  220. 

Where  the  office  of  vice-director  and  po- 
mologist  of  the  University  of  Arkansas  was 
created  by  the  trustees,  and  a  person  was 
elected  to  the  office,  at  a  stated  salary  for  a 
fixed  term,  and  the  position  was  accepted, 
but  before  the  expiration  of  the  term  of  the 
office  an  Act  was  passed  by  the  legislature 
which  abolished  the  office  of  pom o legist  and 
prohibited  the  allowance  of  any  compensation 
therefor,  it  was  held  that  the  Act  of  the 
legislature  was  constitutional,  as  the  person 
elected  was  an  officer.  Vincen  heller  r. 
ReaRHti.  linoi)  80  Ark.  460. 

A  contract  entered  into  between  the  gov- 
ernor of  a  state  and  an  individual,  iinrlpi  ihi- 
authority  of  a  state  statute  by  which  tlip 
individual  entered  into  the  service  oF  the 
state  at  a  specified  compensation  for  a  de6- 
nite  term,  does  not  give  to  the  contractor  a 
public  office  which  the  legislature  has  the 
right  to  abolish  at  pleasure,  but  is  a  contract 
within  the  purview  of  the  constitutional 
provision.  Hall  v.  Wisconsin,  (1880)  103 
U.  S.  5. 

The  appointment  to  otBce  by  a  state  gov- 

"   " — not  be  considered  a  contract  in 
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Obligation  of  Contneti. 


CONSTITUTION. 


Art.  I., 


la 


the  sense  of  the  term  as  used  in  the  Con- 
stitution of  the  United  States.  Benford  v, 
Gibson,  (1849)   15  Ala.  521.^ 

Tlie  election  or  appointment,  for  a  definite 
time,  of  a  city  officer  or  agent  entitled  to  pay 
for  his  services  (when  no  law  prescribes  a 
different  time  for  the  duration  of  the  office 
or  agency),  and  an  acceptance  by  him  of  such 
office  or  appointment,  constitute  a  contract 
between  the  city  and  him,  which  cannot  be 
dissolved  or  changed  by  the '  mere  will  and 
act  of  the  city.  Chase  v.  Lowell,  (1856)  7 
Gray  (Mass.)  33. 

Change  in  rate  of  compensation.  —  By  au- 
thority of  a  state  statute  certain  persons 
were  by  the  governor  of  the  state  appointed 
to  the  place  of  canal  commissioners,  and  by 
the  same  statute  the  appointment  was  di- 
rected to  ]l)e  made  annually  on  the  first  day 
of  February,  and  the  compensation  of  the 
commissioners  regulated  at  four  dollars  per 
(item  each.  Under  this  law  the  parties  by 
virtue  of  an  appointment  as  of  the  first  of 
February  accepted  and  took  upon  themselves 
the  office  and  duties  of  canal  commissioners. 
By  a  subsequent  statute  the  appointment 
of  canal  commissioners  was  transferred  from 
the  governor  to  the  people  upon  election  by 
the  latter,  and  the  per  diem  allowance  to  be 
made  to  all  the  commissioners  was  by  this 
law  reduced  from  four  dollars  to  three  dol- 
lars, this  reduction  to  take  effect  from  the 
passage  of  the  Act  of  April  18th,  which  as 
to  the  rest  of  the  provisions  went  into 
operation  on  the  second  Tuesday  of  January 
following  its  passage.  It  was  held  that  the 
appointment  of  these  parties  by  the  governor 
under  the  first  law  was  not  a  positive  obli- 
gation or  contract  on  the  part  of  the  state 
to  employ  them  for  the  entire  period  of  one 
year  at  the  stipulated  rate  of  four  dollars 
per  diem,  and  that  the  change  in  the  tenure 
of  office  and  in  the  rate  of  compensation  was 
not  a  violation  of  this  clause  of  the  United 
States  Constitution.  Butler  v.  Pennsylvania, 
(1850)    10  How.   (U.  S.)   414. 

Before  the  adoption  of  the  present  consti- 
tution of  New  York  it  was  competent  for 
the  legislature  to  reduce  the  salary  of  a 
judge  during  his  term  of  office,  after  the 
amount  of  salary  had  been  fixed  by  law,  and 
a  statute  so  reducing  the  salary  was  held  not 
to  be  unconstitutional.  People  v.  Burrows, 
(1858)  27  Barb.  (N.  Y.)   89. 

Services  rendered  by  public  officers  do  not 
partake  of  the  nature  of  contracts,   and  a 


municipal  ordinance  diminishing  the  salary 
of  the  mayor  during  his  continuance  of  office 
is  valid.  Com.  v.  Bacon,  (1820)  6  S.  A  R. 
(Pa.)  322.  See  also  Smith  v.  Philadelphia 
County,   (1851)   2  Pars.  Eq.  Cas.   (Pa.)   293. 

The  law  fixing  the  compensation  to  be  al- 
lowed for  the  discharge  of  the  duties  of  an 
office  does  not  constitute  a  contract  with  the 
officer  who  may  be  appointed,  within  the 
meaning  of  the  Constitution  of  the  United 
States.  He  takes  the  office  with  the  liberty 
to  relinquish  it  at  any  time  he  thinks  proper, 
and  with  the  understanding  that  his  com- 
pensation is  subject  to  legislative  controL 
Haynes  v.  State,  (1842)  3  Humph.  (Tenn.) 
480.  See  also  Jones  v.  Hobbs,  (1874)  4  Baxt. 
(Tenn.)   113. 

Obligation  to  pay  fixed  rate  after  serricet 
rendered.  —  Though  a  municipal  officer  fias 
no  contract  in  his  office  which  forbids  the 
legislature  or  other  proper  authority  to  change 
the  rate  of  compensation  for  salary  or  ser- 
vices, yet,  after  services  have  been  rendered 
under  a  law,  resolution,  or  ordinance  which 
fixes  the  rate  of  compensation,  there  arises 
an  implied  contract  to  pay  for  those  services 
at  that  rate.  Its  obligation  is  perfect,  and 
rests  on  the  remedies  which  the  law  then  gives 
for  its  enforcement,  and  the  constitutional 
provision,  adopted  subsequent  to  the  render- 
ing of  such  services,  restricting  the  limit  of 
municipal  taxation  as  applied  to  such  a  con- 
tract, impairs  its  obligation.  Fisk  v.  Jeffer- 
son Police  Jury,  (1885)  116  U.  S.  133. 

In  the  absence  of  constitutional  restrictioiu 
the  power  exists  to  lengthen  or  abridge  the 
term  of  the  office  or  to  declare  the  office  va- 
cant and  fill  the  vacancy  by  another  person. 
People  i;.  Van  Gaskin,  (1885)  5  Mont.  352. 
See  also  the  following  cases: 

Ka/naaa.  —  Manhattan,  etc.,  R.  Co.  v. 
Keeler,  (1884)  32  Kan.  163. 

M<i88achu8ett8.  —  Taft  v.  Adams,  (1854)  S 
Gray   (Mass.)    130. 

Nevada,  —  Denver  v.  Hobart,  (1874)  10 
Nev.  28. 

Oregon,  —  Territory  v,  Pyle,  (1854)  1  Ore- 
gon 149. 

The  people  in  convention  may  abolidi  even 

a  constitutional  office.  —  If  the  office  be 
created  by  a  legislative  enactment,  the  legis- 
lature may  abolish  it;  and  if  it  be  created 
by  municipal  authority,  that  same  authority 
may  abolish  it.  Augusta  v.  Sweeney,  (1871) 
44  Ga.  463. 


31.  Mortgagor  and  Mortgagee.  —  The  law  existing  when  a  mortgage  is  made 
enters  into  and  becomes  a  part  of  the  contract. 


Hooker  v.  Burr,  (1904)  194  U.  S.  420.  See 
also  East  Tennessee,  etc.,  R.  Co.  v.  Frazier, 
(1801)  130  U.  S.  288.  But  see  Noel  i;. 
Ewing,  (1857)  9  Ind.  37. 

See  also  Liens  —  Displacing  vested  mort- 
gage liens,  infra,  p.  852. 

In  Hopkins  v,  Jones,  (1864)  22  Ind.  310, 
it  was  held  that  where  there  is  a  summary 
foreclosure  of  school  fund  mortgage  exe- 
cuted to  the  state  prior  to  1852,  the  sale 


should  be  according  to  the  law  in  force  at 
the  time  the  contract  was  made. 

Legislation  affecting  remedy  merely.  — 
There  has  been  no  impairment  of  the  obliga- 
tion of  a  contract  by  the  enactment  of  a 
statute,  subsequent  to  the  execution  of  a 
mortgage,  which  solely  affects  the  remedy  and 
does  not  substantially  alter  those  rights  of 
the  mortgagee  or  his  representatives,  which 
existed  when  the  mQrtgage  was  made.     Red 
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U.  S.  552. 
PrefKiibiag  mannet  of  executing  mOTtgates. 

—  A  -Veic  York  etatute  providing  that  no 
mortgages  given  by  corporations,  excepting 
purchase  money  mortgages,  "  sliall  be  issued 
without  the  written  consent,  duly  acknowl- 
edged, of  the  stockholders  owning  at  least 
two-thirds  of  tlie  stock  of  the  corporation, 
and  such  consent  shall  be  filed  and  recorded 
in  the  office  of  the  clerk  or  register  of  the 
county  where  it'  has  its  principal  place  of 
business,"  if  intended  to  apply  to  mortgagee 
by  a  corporation,  executed  pursuant  to  a 
valid  contract  with  the  mortgagee,  made  prior 
to  Uie  enactment,  would  impair  the  obligation 
of  the  contract,  and  consequently  be  inopera- 
tive, as  to  such  morl^ages,  because  of  the 
constitutional  interdiction.  The  Vigilancia, 
(C.  C.  A.  1808)   73  Fed.  Rep.  456. 

Regulating  appointment  of  trustees.  —  A 
statute  of  Vermont  providing  tor  the  appoint- 
ment of  trustees  annually,  where  a  railroad 
is  in  the  hands  of  trustees  under  a  mortgage, 
was  held  to  impair  the  obligation  of  a  con- 
tract in  reference  to  a  railroad  mortgage  deed 
specifying  the  trust  and  the  manner  of  per- 
petuating the  same.  Fletcher  v.  Rutland, 
etc.,  B.  Co.,  39  Vt.  633. 

Changing  mode  of  aswsoing  taxes.  —  A 
8tat«  law  may  change  the  mode  of  assessing 
land  for  taxation  and  enforcing  the  payment 
of  the  taxes  levied  thereon,  and  it  may  thereby 
change  the  relations  between  the  parties  to 
the  mortgage  contract  and  the  state,  but  not 
the  relations  between  themselves  growing  out 
of  or  constituted  by  the  contract  between 
them.  New  England  Mortg.  Security  Co.  v. 
Vader,  (1886)  28  Fed.  Bep.  274. 

Shifting  taxation  from  mortgaged  property 
to  aecurity.  —  If,  at  the  time  a  nrortgage  on 
land  is  given,  the  state  taxation  only  reaches 
the  mortgaged  property,  the  obligation  of  the 
contract  between  the  mortgagor  and  mort- 
gagee is  not  impaired  by  a  statute  providing 
that  a  mortgage,  "  whereby  land  or  real 
property,  situate  jn  no  more  than  one  county 
of  this  state,  is  made  security  for  the  pay- 
ment of  a  debt,  together  with  such  debt, 
shall,  for  the  purpose  of  assessment  and  taxa- 
tion, be  deemed  and  treated  as  land  or  real 
property,"  and  "  shall  be  assessed  and  taxed 
to  the  owner  of  such  security  and  debt  in  the 
county,  city,  or  district  in  which  the  land 
or  real  property  affected  by  such  security  is 
situated ;  "  and  "  the  taxes  so  assessed  and 
levied  on  surb  security  and  debt  shall  be  a 
lien  thereon,  and  the  debt,  together  with  the 
security,  may  be  sold  for  the  payment  of  any 
taxes  due  thereon,  in  the  same  manner  and 
with  like  eiTect  that  real  property  or  land  is 
sold  for  the  payment  of  taxes."  Dundee 
Mortg.,  etc..  Co.  r.  f^cbool  Dist.  No.  1,  (1884) 
18  Fed.  Rep.  302.  See  also  Dundee  Mortg., 
etc.,  Co.  i\  School  Dist.  No.  I.  |18H4)  21  Fed. 
Kep.  161 ;  Dundee  Mortg.  Trust  Invest.  Co. 
V.  Parrish,   (1885)   24  Fed.  Rep.  IBT, 

Changing  time,  place,  and  notice  of  sale.  — 
While  the  legislature  has  power  to  prescribe 
what  process  shall  be  used  for  enforcement 


of  judicial  sales  shall  be  given,  it  certainly 
baa  no  power  to  confer  on  any  private  person 
power  to  sell  the  property  of  another  at  such 
time  and  place  and  on  such  notice  as  it  may 
prescribe,  without  regard  to  or  in  violation 
of  any  contract  parties  may  have  made.  In- 
ternational  Bldg.,  etc.,  Assoc,  v.  Hardy,  (1894) 
88  Tex.  aiO.  See  also  Thompson  v.  Cobb, 
(19021   95  Tex.   140. 

A  statute  of  .Vtir  Yorfc  which  authorizes 
sales  of  mortgaged  premises  under  the  power 
contained  in  a  mortgage,  upon  a  notice  of 
twelve  weeks,  is  not  unconstitutional  so  far 
as  it  operates  upon  existing  mortgages,  not- 
withstanding that  prior  to  the  statute  a 
notice  of  twenty.four  weeks  was  necessary- 
James  i;.  Stull,  (1850)  9  Barb.  (N.  Yt)  482. 
See  also  Hopkins  i>.  Jones,  (1864)  22  Ind. 
310. 

Seqniring  debts  to  be  reduced  to  judgment. 
—  A  North  Caroliwi  Act  which  provided  that 
"  no  property  shall  be  sold  under  any  deed 
of  trust  or  mortgage  until  the  debts  secured 
in  said  deed  are  reduced  to  judgments  ac- 
cording to  the  provisions  of  this  Act,"  was 
held  to  be  unconstitutional.  Latham  t>. 
Whitehurst,   (1873)   09  N.  Car.  33. 

Additional  remedy  on  foreclosure.  ^  A  stat- 
ute declaring  that  the  Supreme  Court  shall 
have  and  exercise  all  the  powers  and  juris- 
dictions of  a  court  of  chancery  in  all  cases 
of  mortgages  given  by  corporations,  does 
not  violate  this  clause  in  the  case  of  a  mort- 
gage given  before  the  passage  of  the  statute. 
The  statute  is  merely  remedial  for  a  breach 
of  covenant,  and  a  party  in  default  has  no 
ground  of  complaint  that  the  legislature  has 
given  an  additional  remedy  for  bis  own  viola- 
tion of  the  contract.  McElrath  v.  Pittsburg, 
etc.,  R.  Co.,   (1867)   55  Pa.  St.  203. 

Mortgagee  puichasei's  right  to  Seed.  — An 
Illinois  statute,  entitled  "  An  Act  in  regard 
to  judgments  and  decrees,  and  the  manner  of 
enforcing  the  same  by  execution,  and  to  pro- 
vide for  the  redemption  of  real  estate  sold 
under  execution  or  decree,"  provides  in  part: 
"  When  the  premises  mentioned  in  any  such 
certificate  shall  not  be  redeemed  in  pursuance 
of  law,  the  legal  bolder  of  such  certificate 
shall  be  entitled  to  a  deed  therefor  at'any 
time  within  five  years  from  the  expiration  of 
the  time  of  redemption.  The  deed  shall  be 
executed  by  the  sheriff,  master  in  chancery, 
or  other  officer  who  made  such  sale,  or  by  bis 
successor  in  office,  or  by  some  person  specially 
appointed  by  the  court  for  the  purpose.  If 
the  time  of  redemption  shall  have  elapsed 
before  the  taking  effect  of  this  Act.  a  deed 
may  be  given  within  two  years  from  the  time 
this  Act  shall  take  effect.  When  aueh  deed 
is  not  taken  within  the  time  limited  by  this 
.Act  the  certificate  of  purchase  shall  be  null 
and  void:  but  if  such  deed  is  wrongfully 
withheld  by  the  ofl^icer  whose  duty  it  is  to 
execute  the  same,  or  if  the  execution  of  such 
deed  is  restrained  by  injunction  or  order  of 
a  court  or  judge,  the  time  during  which  the 
deed  is  so  withheld  or  the  execution  thereof 
restrained  shall  not  be  taken  as  any  part  of 
the  Hve  jrears  within  which  said  holder  shall 
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take  a  deed."  The  state  Supreme  Court  held 
that  the  Act  applies  to  mortgagees  in  pos- 
session, and  that  it  operates  not  'simply  as  a 
statute  of  limitations  on  the  right  to  obtain 
a  deed,  but  in  effect  as  a  statute  forfeiting, 
by  the  nullification  of  the  certificate,  the 
mortgagee's  estate  and  right  of  possession  by 
reason  of  laches,  and  means  that  if  a  deed  be 
not  taken  out  within  the  time  specified,  the 
mortgagee  has  lost  his  debt  and  the  mort- 
gagor has  been  reinstated  in  his  former  title 
by  operation  of  law,  and  without  having  paid 
anything  in  redemption.  As  so  construed  the 
statute  impairs  the  obligation  of  the  mort- 
gagee's contract  when  at  the  time  of  its  enact- 
ment the  title  had  passed  to  the  mortgagee  in 
possession  according  to  the  law  of  the  state 
in  respect  to  mortgages.  Bradley  v.  Light- 
cap,  (1904)  195  U.  S.  16,  reversing  (1900) 
186  111.  510,  and  (1903)  201  111.  511. 

Permitting  mortgagor  to  redeem  from  tax 
sale.  —  Where  a  mortgagor,  having  executed 
a  mortgage  prior  to  the  enactment  of  the 


redemption  law  of  1893,  permits  the  mort- 
gaged premises  to  go  to  tax  sale  and  deed, 
and  where  the  tax  deed  is  held  invalid,  as  a 
muniment  of  title,  in  an  action  brought  in 
ejectment  under  such  deed,  but  the  taxes 
paid  thereunder  are  adjudged  to  be  a  lien  on 
the  premises  and  the  same  ordered  to  be  sold 
to  satisfy  such  lien,  and  where  the  grantee 
of  such  mortgagor  redeems  from  such  sale 
as  provided  in  section  23  of  the  Kansas  Re- 
demption Law  (Gen.  Stat.  1901,  sec.  4949),  it 
was  held  that  by  such  redemption  such  real 
estate  ia  not  freed  from  the  lien  of  the  mort^ 
gage,  and  further,  that,  if  said  section  23 
should  be  applied  literally  to  such  a  case,  the 
effect  would  be  to  impair  the  obligation  of 
contracts,  and  hence  in  so  far  it  would  be 
unconstitutional  and  void.  Whether  section  23 
would  apply  to  any  case  in  favor  of  a  mort- 
gagor or  his  grantee,  so  as  to  cut  off  the  lien 
of  a  mortage  where  a  mortgagor  had  per- 
mitted a  hen  for  taxes  to  accrue,  is  not  de- 
cided.    Shrigley  v.  Black,  (1903)  66  Kan.  213. 


32.  Judgments. —  A  judgment  for  the  amount  due  upon  a  contract  does  not 

terminate  its  obligation.     The  debt  remains  contractual  in  character,  and  its 

payment  is  as  much  within  the  obligation  of  the  contract  after  the  judgment 

as  it  was  before. 

declaring  that  "no  citizen  of  this  state  who 
aided  or  participated  in  the  late  war  between 
the  government  of  the  United  States  and  a 
part  of  the  people  thereof,  on  either  side, 
shall  be  liable  in  any  proceeding,  civil  or 
criminal;  nor  shall  his  property  be  seized  or 
sold  under  final  process  issued  upon  judg- 
ments or  decrees  heretofore  rendered,  or 
otherwise,  becatise  of  any  act  done,  accord- 
ing to  the  usages  of  civilized  warfare,  in  the 
prosecution  of  said  war,  by  either  of  the 
parties  thereto;  the  legislature  shall  pro- 
vide, by  general  law,  for  giving  full  force  and 
effect  to  this  section  by  due  process  of  law." 
Freeland  r.  Williams,  (1889)  131  U.  S.  411. 
See  also  the  following  cases: 

Georgia.  —  McAfee  t?.  (Dovington,  (1883) 
71  Ga.  272. 

Louisiana.  —  State  v.  New  Orleans,  (1880) 
32  La.  Ann.  709. 

Texas.  —  Sherman  v.  Langham,  (1897)  92 
Tex.  13. 

West  Virginia.  —  Peerce  v.  Kitzmiller, 
(1882)  19  W.  Va.  664. 

The  right  to  reimbursement  for  damages 
caused  by  a  mob  or  riotous  assemblage  of 
people  is  not  founded  upon  any  contract  be- 
tween a  city  and  the  sufferers.  A  lia- 
bility for  damages  is  created  by  a  law  of 
the  legislature  and  can  be  withdrawn  or  lim- 
ited at  pleasure,  and  its  character  is  not 
at  all  cltianged  by  the  fact  that  the  amount 
of  loss,  in  pecuniary  estimation,  has  been 
ascertained  and  established  by  judgments. 
Judgments  for  torts  are  imposed  upon  the 
losing  party  by  a  higher  authority  against 
his  will  and  protest.  The  prohibition  of 
this  clause  was  intended  to  secure  the  ob- 
servance of  good  faith  in  the  stipulation  of 
parties  against  any  state  action,  and  where 
a  transaction  is  not  based  upon  any  assent  of 
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Lamb  v.  Powder  River  Live  Stock  Co.,  (C. 
C.  A.  1904)  132  Fed.  Rep.  440.  See  also 
Weaver  v.  Lapshy,  (1869)  43  Ala.  224. 

Although  it  has  been  decided  that  a 
judgment  is  no  contract  (Bidleson  v.  Why- 
tel,  (1764)  3  Burr.  1548),  yet  the  expression 
in  the  Constitution  is  not  to  impair  the  con- 
tract, but  its  obligation.  And  this  obliga- 
tion, according  to  all  the  judges  of  the 
Supreme  Court  of  the  United  States,  means 
the  legal  obligation  as  contradistinguished 
from  the  moral,  or  it  is  the  liability  to  pay 
and  to  perform,  which  the  law  at  once  im- 
poses as  consequent  upon  the  contract.  Now, 
whatever  shape  the  contract  may  assume,  the 
'  obligation  remains  until  it  is  actually  dis- 
charged, or  until  the  law  will  imply  its 
discharge  from  circumstances.  Any  law, 
therefore,  which  impairs  not  the  original 
contract^  but  this  obligation,  whether  the 
contract  remain  in  its  original  shape  or  has 
been  merged  in  a  judgment,  it  seems  to  me, 
ought  to  be  considered  as  within  the  opera- 
tion of  this  provision  of  the  Constitution. 
Forsyth  v.  Marbury,  (1830)  R.  M.  Charlt. 
(Ga.)  331. 

The  confession  of  a  judgment  is  a  contract 
on  the  side  of  the  defendant,  who  thus  ac- 
knowledges or  assumes  upon  himself  a  debt, 
which  may  be  made  the  ground  of  an  action, 
but  on  the  side  of  the  plaintiff  the  necessity 
of  resorting  to  certain  means  of  enforcing 
that  judgment  is  not  an  obligation  arising 
out  of  contract,  but  one  imposed  upon  him 
bv  the  laws  of  the  count rv.  Livingston  v. 
Moore,   (1833)  7  Pet   (U.  S.)   549. 

Judgments  founded  on  torts.  —  A  judgment 
founded  on  a  tort  committed  as  an  act  of 
public  war  is  not  such  a  contract  as  ia  im- 
paired   by   a    state    constitutional    provision 


pledged  by  H,  and  no  ease  arises  for  the 
operation  of  the  prohibition.  Louisiana  v. 
New  Orteans,  ( 1883)  109  U.  S.  287. 

A  jndffinetit  is  not  a  contract  within  the 
meaniiu  of  the  coniititutional  provision;  it 
lacks  the  element  of  consent  neceBsary  to  a 
contract.  Stanford  v.  Coram,  (1903)  28 
Mont  288.  See  also  Ferry  v.  Campbell, 
(1000)  110  Iowa  290;  Williams  c.  Waldo,' 
(1841)  4  III.  264;  Ea  p.  McKnight,  (1896) 
4  Ohio  Dec.  2B4;  In  re  Kennedy,  (1870)  2  S. 
Car.  216;  Wyoming  Nat.  Bank  v.  Brown, 
(1900)  fl  Wyo.  153. 

Fiction  that  Judgment  ia  contract  of  record. 
—  It  may  be  doubted  whether  a  judgment  not 
founded  upon  an  agreement,  expressed  or 
implied,  is  a  contract  within  the  meaning  of 
the  const itutional  provision.  The  Action  that 
the  judgment  is  a  contract  of  record  cannot 
convert  the  result  of  a  proceeding,  not  founded 
upon  an  agreement,  express  or  implied,  but 
upon  a  transaction  wanting  the  assent  of  a 
party,  into  a  contract  within  the  meaning  of 
this  clause.  Garrison  c.  New  York,  (1874) 
21  Wall.  (U.  S.)  203.  See  also  Evans-Sni- 
der-Buel  Co.  f.  McFadden,  (C.  C.  A.  lOOO] 
106  Fed.  Rep.  ZS7. 

Reference  made  to  original  contract.  —  A 
judgment  is  only  a,  contract  because  it  is 
evidence  of  a  debt  or  obligation  on  the  part 
of  the  defendant  due  to  the  plaintiff.  The 
judgment  itself  presupposes,  and  is  founcied 
on,  some  antecedent  obli|;atioii  or  contract, 
and  is  only  a  higher  evidence  of  that  contract, 
because  it  now  has  the  sanction  of  the  judi- 
cial determination  of  its  validity  and  amount 
by  a  court  of  law.  The  essentia]  nature  and 
character  of  the  contract  remains  unchanged; 
and,  in  deciding  how  far  it  may  be  affected 
by  legislation,  reference  must  be  had  mainly 
to  the  original  contract.  Blount  v.  Wind- 
ley,  (1877)  9S  U.  S.  176. 

No  deacription  of  contract.  —  Where  a 
party  had  recovered  a  judgment  and  it  ap- 
peared from  the  record  that  it  was  founded 
on  certain  warrants  held  by  him,  but  there 
was  no  description  of  what  those  warrants 
were,  and  no  copies  thereof  were  found,  the 
court  was  unable  to  say,  from  the  record, 
that  the  judgment  was  founded  on  a  contract. 
Favrot  v.  East  Baton  Rouge,  (1882)  34  La. 
Ann.  491. 

A  jndEment  for  costs  does  not  create  the 
obligation  of  a  contract  within  the  meaning 
of  the  constitutional  provision.  Sprott  v. 
Reid,  (1852)  3  Greene  (Iowa)  489. 

Reducing  interest  on  Judgments.  —  A  law 
reducing  the  rate  of  interest  on  judgments 
does  not  impair  the  contract  on  which  the 
judf^ent  is  based.  Wyoming  Nat.  Bank  v. 
Brown,  (1900)  8  Wyo.  163. 

Statntea  nallifying  jodgmenta  were  held 
to  be  unconstitutional  in  Pitipatrick  n. 
Hearne,  (1870)  44  Ala.  171;  Weaver  V.  I.«ps- 
ley,  (1869)  43  Ala.  224;  McNealv  r>.  Greg- 
ory, (1869)  13  Fla.  417;  New  Orieans  Canal, 
etc.,  Co.  V.  New  Orleans,  (1878)  30  Ia.  Ann. 
1371. 
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of  March  25,  1873,  amending  section  3  of  the 
Act  of  March  3,  1806,  authorizing  the  re- 
opening of  a  judgment  rendered  since  March 
3,  1866,  was  held  to  be  unconstitutional- 
Marpole  v.  Calher,  (1883)  78  Va.  239;  Rat- 
cUffe  V.  Anderson,  (1878)  31  Graft.  (Va.) 
105. 

A  note  upon  which  judgment  was  obtained 
was  given  prior  to  June  1,  1805.  The  con- 
sideration was  borrowed  Confederate  money. 
In  1803  the  defendant  tendered  the  principal 
and  interentof  the  debt  in  Confederate  money, 
adding  thereto  a  sum  sufficient  to  make  up 
Che  depreciation  of  the  currency.  In  May,. 
1868,  before  the  judgment  was  obtained,  the 
defendant  tendered  to  the  plaintiff,  in  United 
States  currency,  the  full  value  of  the  con- 
tract, according  to  the  usual  rule  of  scaling, 
which  the  plaintiff  refused  to  accept.  The 
court  held  that  there  was  an  equity  in  favor 
of  the  defendant,  and  that  the  Relief  Act  of 
Georgia,  which  provided  for  the  opening  of  the 
judgment  to  let  in  the  equitable  defense,  was 
constitutional.  Bonner  v.  Martin,  (1869)  40 
Ga.601. 

Set-ofi  bank  bills  against  Judgment  for 
bank.  —  A  statute  which  authorized  one 
against  whom  a  com  miss  loner  appointed  to 
wind  up  the  affairEi  of  a  bank  bad  obtained 
judgment,  to  offset  against  such  judgment 
hi  Ha  of  the  bank  obtained  after  the  entry  of 


had  been  delivered  or  tendered  and  refused  in 
satisfaclion  of  such  judgment  to  the  nominal 
amount  thereof,  to  cause  an  entry  of  satis- 
faction of  such  judgments  to  be  entered  in 
the   record   of   the   court   wherein   the   same 


r  the 


Extending  time  for  payment  of  judgments. 
—  A  statute  which,  besides  prescribing  a  rule 
for  future  cases,  enacted  that  in  all  equitable 
ejectments  tried  since  a  certain  date,  wherein 
by  verdict  or  confession  of  judgment  time 
became  essential,  the  defendant  should  have 
two  years  after  the  passage  of  the  Act  to  pay 
his  money,  commence  liib  action,  and  enforce' 
his  contract, .  was  held  to  be  valid.  Waters 
ti-  Bates,  (1863)  44  Pa.  St.  476. 

Setting  aside  judgments.  —  The  legislature 
has  no  power  to  set  naide  a  judgment  or  to 
empower  a  court  to  set  aside  a  judgment  ren- 
dered before  the  passage  of  the  Act,  no  mat- 
ter how  erroneous  the  judgment  may  be. 
Arnold  o.  Kelley,  (1872)  5  W.  Va.  448. 

Prohibiting  levy  on  certain  property.  —  The 
Oeorgia  Act  of  Jan.  22,  1852,  which  provided 
"  that  from  and  after  the  passing  of  this  Act, 
no  judgment  rendered  in  any  of  the  courts  of 
this  state  shall  be  enforced  by  the  sale  of 
any  property,  real  or  personal,  which  the 
defendant  has  sold  and  conveyed  to  a  pur- 
chaser for  a  vnlusble  consideration,  and  with- 
out actual  notice  uf  such  judgment;  provided 
Huch  purchaser,  nr  those  claiming  under  him 
by  such  sale  and  conveyance,  have  been  in 
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Martin  v.  Hewitt,  (1870J  44  Ala..  418. 

The  Detataire  Act  of  M&y  4,  1693,  which 
limited  judgmeat  liena  upon  real  eatmtc,  waa 
held  to  be  uuconatitutional.  Maxwell  v. 
Deva1ing«r,  (igoO)  2  Penn.  (Del.)  504,  a^- 
firmed   (1903)   4  Penn.   (Del.)   185. 

Sight  to  perpetuate  jndEment.  ~  A  state 
HtBtute  wbicb  extended  the  perpetuation  of 
judgments  b«yond  a  stated  time  was  held  to 
be  unconstitutional  as  applied  to  exiiting 
contracts  in  or  out  of  judgment.  Bettraan  t. 
Cowley,  (1898)  19  Wash.  207.  See  alag 
Palmer  v.  Laberee,   (1900)  23  Wash.  409. 

33.  latereat.  —  Interest  on  a  priccipal  sum  may  be  stipulated  for  in  the  con- 
tract itself,  either  to  run  from  the  date  of  the  contract  until  it  matures,  or  until 
payment  is  made;  and  its  payment  in  such  a  case  is  as  much  a  part  of  the 
obligation  of  the  contract  as  the  principal,  and  equally  within  the  protectitm 

of  the  Constitution, 


four  years,  and  of  such  personal  property  for 
two  years,  before  the  levy  shall  have  been 
made  thereon,"  waa  held  not  to  have  retro- 
spective application  to  judgments  rendered 
before  its  passage.  Lockhart  t>.  Tinley, 
(18S4]  15  Ga.  496. 

Jndgmenti  as  liens  on  property.  —  The  Act 

of  the  rebel  general  assembly  of  Alabama, 
entitled  "  An  Act  to  regulate  judicial  pro- 
ceedings," approved  the  lOth  day  of  Decem- 
ber, 1361,  by  which  judgments  were  declared 
to  be  liens  on  all  property  of  defendants, 
whether  rendered  before  or  after  the  date  of 


Morley  v.  Uke  Shore,  etc.,  R.  Co.,  (1892) 
140  U.  S.  169.  See  also  Harmanson  v.  Wil- 
son, (1877)  1  Hughes  (U.  S.|  207,  11  Fed. 
Gas.  No.  6,074.  SUte  v.  Barrett,  (1901)  25 
Hont.  112. 

Implied  contract  for  interest.  —  When,  at 
the  time  municipal  bonds  were  issued,  thn 
highest  judicial  tribunal  of  the  state  had 
adjudged  that  when  a  sum  was  to  be  paid  at 
a  specilled  time  as  interest,  that  sum  bore 
interest  from  that  time  until  paid,  sub- 
sequent legislation  declaring  that  interest  on 
bonds  would  not  be  considered  to  bear  in- 
terest unless  an  a^eement  to  that  effect  was 
clearly  expressed  in  writing  could  not  affect 
such  previously  issued  bonds,  but  could  only 
be  regarded  is  an  alteration  of  existing  law 
in  its  application  to  future  transactions.  It  is 
not  within  the  constitutional  power  of  the 
Iwislature  to  take  from  a  person  his  right, 
whether  arising  on  express  or  implied  con- 
tract, to  interest  upon  interest,  if,  when  the 
coupons  were  executed  and  delivered,  he,  or 
the  then  holder  thereof,  had  such  right,  under 
the  law  of  the  state.  Koshkonong  v.  Burton, 
(IB81)  1(M  U.  8.  679.  But  see  Harman- 
son P.  Wilson,  (1877)  1  Hughes  (U.  S.)  207, 
11  Fed.  Cas.  No.  6,074. 

If  the  contract  itself  does  not  provide  for 
interest,  then,  of  course,  interest  does  not 
accrue  during  the  running  of  the  contract, 
and  whether,  after  maturity  and  a  failure  to 
pay,  interest  shall  accrue,  depends  wholly 
upon  the  law  of  the  state,  as  declared  by  its 
statutes.  If  the  state  declares  that,  in  case 
of  the  breach  of  a  contract,  interest  shall 
'  accrue,  such  interest  is  in  the  nature  of 
damages,  and,  as  between  the  parties  to  the 
contract,  such  interest  will  continue  to  run 
until  payment,  or  until  the  owner  of  the 
cause  of  action  elects  to  merge  it  into  judg- 
ment. Morley  ti.  Lake  Shore,  etc.,  R.  Co.. 
(1892)  146  U.  S.  168,  follmred  Read  c.  Mis- 
sissippi County,  (1901)  00  Ark.  365. 


not  itself  prescribing  interest  till  payment, 
shall  have  been  merged  into  a  judgment, 
whether  interest  shall  accrue  upon  the  judg- 
ment is  a  matter  not  of  contract  between  the 
parties,  but  of  legislative  discretion,  which  is 
free,  so  far  as  the  Constitution  of  the  United 
States  is  concerned,  to  provide  for  interest  as 
a  penalty  or  liquidated  damages  for  the  non- 

ament  of  the  judgment,  or  not  to  do  sa 
en  such  prorision  is  made  by  statute,  the 
owner  of  the  judgment  is,  of  course,  entitled 
to  the  interest  so  prescribed  until  payment  is 
received,  or  until  the  state  shall,  in  the 
exercise  of  its  discretion,  declare  that  sneh 
interest  shall  be  changed  or  cease  to  accrue. 
Morley  v.  Lake  Shore,  etc.,  R.  Co.,  (1892) 
146  U.  S.  168,  folUjwed  Read  t>.  Mlasisaippi 
County,  (1901)  60  Ark.  365. 

The  Maryland  Act  of  1846,  c.  362,  which 
declared  "  that  in  any  suit  or  action  here- 
after to  be  brought  in  any  court  of  law  or 
equity  in  this  state,  upon  any  bond,  etc,  or 
upon  any  contract,  etc.,  whether  the  same 
relate  to  the  loan  of  any  money,  etc.,  in 
which  any  person  shall  seek  to  avail  himself 
of  the  provisions  of  the  Act  of  assembly  of 
1704.  it  shall  be  incumbent  on  such  person 
specially  to  plead  the  same,  and  in  such  plea 
to  set  out  the  sums,  both  principal  and  in- 
terest, actually  and  fairly  due  on  such  bonds. 


regarded  as  impairing  the  obligation  of  ai^ 
contract:  so  far  as  it  operated  upon  the  con- 
tract of  loan  it  upheld  and  sustained  it  in 
part.  Grinder  t).  Nelson,  (1850)  9  Oill  (Md.) 
299. 

The  constitutional  provision  was  held  not 
to  be  violated  by  a  statute  which  provided 
that  when  a  judgment  or  decree  is  rendered 
for  the  payment  of  money,  it  shall  be  for  tbe 
aggregate  of  the  principal  and  interest  due 
at  the  date  of  the  judgment  tyr  decree,  with 
interest  thereon  from  that  date.  Fleming  v. 
Holt,  (1877)  12  W.  Va.  143. 
>  Volum*  VUI. 


Art.  L,  seo.  10. 


CONSTITUTION. 


Obligation  of  Contrseti. 


Change  in  rate  of  interest.  —  The  Oon- 
nectfcut  Act  of  July  2,  1872,  provided  that, 
"  where  there  is  no  agreement  for  a  different 
rate  of  interest,"  the  same  shall  be  six  per 
cent.,  and  that  *'  it  shall  be  lawful  to  contract 
for  the  payment  and  receipt  of  any  rate  of 
interest."  While  this  Act  was  in  full  force 
the  plaintiff  loaned  the  defendant  $500,  and 
took  his  promissory  note  for  that  sum,  dated 
Sept.  2,  1872,  payable  one  year  after  date, 
"  with  taxes,  and  interest  at  the  rate  of 
fifteen  per  cent,  after  maturity."  In  regard 
to  the  Act  of  1873,  which  provided  that  "  no 
greater  rate  of  interest  than  seven  per  cent, 
per  annum  shall  be  recovered  or  allowed  for 
the  time  after  the  money  loaned  becomes  due," 
the  court  said:  "The  contract  in  the  case  at 
bar  was,  when  made,  a  valid  contract  for 
interest  after  maturity  of  the  note.  If,  then, 
the  Act  must  be  construed  as  applying  to 
such  contracts,  then,  so  far,  we  must  hold  it 
null  and  void,  as  being  within  the  provisions 
of  sec.  10,  of  art.  I.,  of  the  Constitution  of  the 
United  States,  which  prohibits  a  state  from 
passing  any  '  law  impairing  the  obligation 
of  contract^.'  But  we  are  reluctant  to  de- 
clare any  Act  of  the  legislature  utterly  futile 
and  nugatory;  and  upon  careful  examination 
of  this  Act  we  do  not  think  it  is  necessary 
to  hold  that  it  was  intended  to  affect  existing 
contracts  for  interest  after  maturity,  but 
that  the  object  was  to  prevent  the  operation 
of  the  rule  established  by  this  court  that  the 
rate  of  interest  agreed  upon  before  maturity 
should  govern  the  rate  to  be  allowed  as  dam- 
ages after  maturity  where  the  contract  was 
silent  as  to  the  rate  after  maturity."  Hub- 
bard r.  Callahan,  (1875)  42  Conn.  524. 

Reduction  of  rate  of  interest  after  mort- 
gage sale.  —  Where,  subsequent  to  the  exe- 
cution of  a  mortgage,  a  statute  was  passed 
which  reduced  the  rate  of  interest  which 
might  be  received  by  the  purchaser  on  his 
bid  in  case  of  redemption,  the  obligation  of 
the  contract  between  the  mortgagor  and 
mortgagee  is  not  impaired.  Robertson  v. 
Van  Cleave,  (1891)  129  Ind.  217,  following 
Connecticut  Mut.  L.  Ins.  Co.  v.  Cushman, 
(1882)   108  U.  S.  61. 


A  Virginia  statute  allowing  an  abatement 
of  war  interest  was  held  not  to  impair  the 
obligation  of  a  contract  based  upon  notes  in 
which  interest  was  not  given  in  terms.  The 
permanent  and  fixed  legislative  policy  of  the 
state  had  been  and  was  to  reserve  to  her 
juries  the  discretion  of  allowing  or  disallow- 
ing all  interest,  and  creditors  had  knowledge 
of  the  legislative  policy,  and  had  notice  of 
the  probability  that  war  interest  would  be 
disallowed.  Harmanson  v.  Wilson,  (1877)  1 
Hughes  (U.  S.)  207,  11  Fed.  Cas.  No.  6,074. 
But  see  Pretlow  t?.  Bailey,  (1877)  29  Gratt. 
(Va.)  212;  Roberts  r.  Cocke,  (1877)  28  Gratt. 
(Va.)  207;  Cecil  v.  Deyerle,  (1877)  28  Gratt. 
(Va.)  775. 

With  respect  to  the  laws  against  usury, 
if  the  law  be  that  no  person  shall  take  more 
than  six  per  centum  per  annum  for  the  use 
of  money,  and  that,  if  more  be  reserved,  the 
contract  shall  be  void,  a  contract  made 
thereafter,  reserving  seven  per  cent.,  would 
have  no  obligation  in  its  commencement;  but 
if  a  law  should  declare  that  a  contract  already 
entered  into,  and  reserving  the  legal  interest, 
should  be  usurious  and  void,  either  in 
whole  or  in  part,  it  would  impair  the  obli- 
gation of  the  contract,  and  would  be  clearly 
unconstitutional.  Sturges  i;.  Crowninshield, 
(1819)  4  Wheat.  (U.  S.)  207.  See  Welch  t?. 
Wadsworth,  (1861)  30  Conn.  149;  Andrews 
t\  Russell,  (1845)  7  Blackf.  (Ind.)  474; 
Wilson  V.  Hardesty,  (1847)  1  Md.  Ch.  66; 
Danville  v.  Pace,   (1874)  25  Gratt.   (Va.)   1. 

The  repeal  of  usury  loios,  without  a  sav- 
ing clause,  operates  retrospectively,  so  as  to 
cut  off  the  defense  for  the  future,  even  in 
actions  upon  contracts  previously  made,  and 
does  not  impair  the  obligation  of  contracts. 
Such  laws  usually  declare  the  contract  or 
loan,  so  far  as  the  whole  interest  is  con- 
cerned, to  be  "  void  and  of  no  effect,"  but  the 
words  are  used  in  the  sense  of  voidable 
merely  and  not  that  the  act  or  transaction 
is  absolutely  a  nuHity.  Ewell  v.  Daggs, 
(1883)  108  U.  S.  148.  See  also  Petterson 
V.  Berry,  (C.  C.  A.  1903)  125  Fed.  Rep.  902. 


84.  Liens.  —  A  lien  given  by  legislation  may  be  taken  away  by  legislation 
without  impairing  the  obligation  of  contracts. 

Martin  v.  Hewitt,  (1870)  44  Ala.  435.  But 
see  V.  Woodbury  v.  Grimes,  (1868)  1  Colo. 
100,  and  Best  v.  Baumgardner,  (1888)  122 
Pa.  St.  23,  noted  infra,  under  Remedy  by 
mechanics  and  materialmen's  liens,  p.  852. 


Judgment  liens.  —  A  statute  which  gives  a 
judgment  lien  forms  a  part  of  the  contract, 
and  any  law  which  takes  away  any  such 
remedy  impairs  the  obligations  of  the  con- 
tract. Merchants'  Bank  v.  Ballou,  (1899)  98 
Va.  112. 

To  change  the  mode  of  acquiring  a  lien 
under  a  judgment  upon  the  property  of  the 
debtor  neither  impairs  the  obligation  of  the 
contract  nor  violates  any  vested  right.  The 
legislature  may  at  any  time  modify  the 
remedy  without  impairing  the  obligation  of 


the  contract.  And  the  right  to  issue  a  fi.  fa. 
on  a  judgment  is  not  a  vested  right.  White- 
head V.  Latham,  ( 1880)  83  N.  Car.  232. 

An  Act  which  provided  that  final  judg- 
ments thereafter  rendered  should  not  consti- 
tute a  lien  upon  real  or  personal  property, 
but  that  a  lien  might  be  obtained  by  levy, 
was  held  not  to  impair  the  obligation  of  ex- 
isting contracts,  but  to  be  an  Act  merely 
modifying  the  remedy.  Moore  v.  Holland, 
(1881)  16  S.  Car.  15. 

Requiring  filing  of  abstract  of  judgment.  — 
The  Act  of  the  Mississippi  legislature  of 
Feb.  6,  1841,  entitled,  "An  Act  to  regulate 
the  liens  of  judgments  and  decrees,"  which 
provides  that  judgments  and  decrees  there- 
tofore rendered,  should  be  liens  from  the  date 
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of  rendition,  upon  property  out  of  the  county 
where  the  judgment  was  obtained,  on  con- 
dition that  an  abstract  of  such  judgment 
should,  by  the  first  of  July  next  thereafter, 
be  filed  in  the  office  of  the  Circuit  Court  of 
the  county  in  which  the  property  was  situ- 
ated, is,  notwithstanding  that  before  the 
passage  of  this  law  such  judgment,  was  a 
lien  on  all  the  property  of  the  defendant 
therein  in  the  state,  a  constitutional  and 
valid  Act.  Tarpley  v.  Hamer,  (1848)  9 
Smed.  &  M.   (Miss.)   310. 

To  postpone  a  legal  existing  lien  upon  real 
property  to  a  subsequeht  lien  by  a  statute 
enacted  subsequently  to  the  attaching  of 
such  prior  lien  is  to  impair  the  obligation  of 
a  contract.  Chapter  43  of  the  liorth  Dakota 
Laws  of  1880,  and  chapter  152  of  the  Laws  of 
1890,  in  so  far  as  they  attempt  to  make 
the  lien  for  seed  grain  furnished  thereunder, 
superior  to  the  lien  of  a  mortgage  executed 
before  these  statutes  were  enacted,  are  repug- 
nant to  the  provisions  of  the  Federal  Consti- 
tution. Yeatman  v.  King,  (1892)  2  N.  Dak. 
421. 

Taking  away  priority  of  liens.  —  A  statute 
taking  away  priority  of  judgment  creditors 
over  specialty  and  simple  contract  creditors, 
in  the  distribution  of  the  assets  of  persons 
dying  insolvent,  is  valid  as  to  one  who  was  a 
judgment  creditor  before  its  passage.  Deich- 
man's  Appeal,  ( 1837 )  2  Whart.   (Pa.)   396. 

A  statute  requiring  the  assets  of  a  deceased 
person  to  be  distributed  between  specialty 
and  simple  contract  debts  alike  is  valid  as 
applied  to  debts  contracted  prior  to  its  en- 
actment. Ilgenfritz  v.  llgenfritz,  (1836)  5 
Watts  (Pa.)   158. 

Lien  on  railroad  property  for  damages. — 
A  statute  giving  to  all  persons  who  shall 
sustain  loss  or  damage  to  person  or  property 
from  any  railroad  for  which  a  liability  may 
exist  at  law,  a  lien  therefor  upon  a  roadbed 
and  other  property,  gives  to  one  who  has 
sustained  a  loss  of  property  a  vested  right 
which  the  legislature  is  without  power  to 
divest.  State  Trust  Co.  v.  Kansas  City, 
etc.,  R.  Co.,   (1902)   115  Fed.  Rep.  371. 

Displacing  vested  mortgage  liens.  —  A  Vir- 
ginia statute,  adopted  in  1887,,  providing 
that :  "  All  conductors,  brakemen,  engine- 
drivers,  firemen,  captains,  stewards,  pilots, 
clerks,  depot  or  office  agents,  storekeepers, 
mechanics,  or  laborers,  and  all  persons  fur- 
nishing railroad  iron,  engines,  cars,  fuel,  and 
all  other  supplies  necessary  to  the  operation 
of  any  railway,  canal,  or  other  transporta- 
tion company,  or  of  any  mining  or  manu- 
facturing company,  chartered  under  or  by  the 
laws  of  this  state,  or  doing  business  within 
its  limits,  shall  have  a  prior  lien  on  the  fran- 
chise, gross  earnings,  and  on  all  the  real  and 
personal  property  of  said  company  which  is 
used  in  operating  the  same,  to  the  extent  of 
the  moneys  due  them  by  said  company  for 
such  wages  or  supplies;  and  no  mortgage, 
deed  of  trust,  sale,  hypothecation,  or  convey- 
ance, executed  since  the  twenty-first  day  of 
March,  eighteen  hundred  and  seventy-seven, 
shall    defeat   or    take    precedence   over    said 


lien,"  cannot  displace  a  vested  lien  of  a  mort^ 
gage  issued  in  1881,  as  to  do  so  would  be  to 
impair  the  obligation  of  that  contract.  Crow- 
ther  r.  Fidelity  Ins.,  etc.,  Co.,  \C.  C.  A.  1898) 
85  Fed.  Rep.  43. 

A  Miaaouri  statute  entitled  "An  Act  to 
protect  contractors,  subcontractors,  and  la- 
borers in  their  claims  against  railroad  com- 
panies or  corporations,  contractors  or  sub- 
contractors," providing  that  the  lien  given  by 
the  Act  should  be  prior  to  all  mortgages  or 
incumbrances  placed  upon  the  railroad  prop- 
erty subsequent  to  the  passage  of  the  Act. 
was  within  the  legitimate  scope  of  legislative 
power.  Walker  r.  Mississippi  Valley,  etc., 
R.  Co.,  (1875)  2  Cent.  L.  J.  481,  29  Fed. 
Cas.  No.  17,079.  See  also  Virginia  Develop- 
ment Co.  V.  Crozer  Iron  Co.,  <1893)  90  Va. 
126. 

Where  the  right  to  take  possession  of  a 
railroad  and  to  appropriate  the  earnings,  or 
by  suit  to  obtain  a  lien  upon  and  the  right 
to  the  earnings,  constituted  in  part  the  obli- 

?;ation  of  a  mortgage,  it  was  held  that  in  so 
ar  as  the  legislature  endeavored  to  give  a 
preference  in  the  earnings  to  a  claim  which 
before  its  enactment  had  no  lien  on  such 
earnings,  rather  than  to  the  lien  of  a  mort- 
gage made  before  the  law  was  enacted,  giving 
a  lien  in  express  terms,  the  constitutional 
provision  was  violated.  Giles  r.  Stanton, 
(1894)  86  Tex.  620. 

Remedy  by  mechanical  and  materialmen's 
liens.  —  The  remedy  by  claim  of  lien  is  a 
creature  of  statute,  favoring  and  intended  to 
favor  certain  classes  of  persons,  and  not  all 
alike,  having  formerly  no  existence,  and  lat- 
terly a  somewhat  wider  scope,  and  the  power 
which  gave  it  may  at  any  time  take  it  away 
entirely,  and  still  not  in  any  sense  become 
answerable  to  the  imputation  of  impairing 
the  obligation  of  contracts.  Best  v.  Baum- 
gardner,  (1888)  122  Pa.  St.  23.  See  also 
Gordon  t?.  South  Fork  Canal  Co..  (1859) 
McAll.  (U.  S.)  613,  10  Fed.  Cas.  No.  5.621, 
reversed  on  other  grounds,  South  Fork  Canal 
Co.  V.  Gordon,  (1867)  6  Wall.  (U.  S.)  661. 

The  Indiana  statute  of  March  6,  1883. 
known  as  the  Mechanics'  Lien  Law,  is  not 
unconstitutional  as  impairing  the  obligation 
of  contracts,  since  the  landowner  makes  the 
contract  with  full  knowledge  of  all  the  obli- 
gations imposed  upon  him,  and  therefore 
binds  his  property  by  his  own  voluntary  act. 
Barrett  t\  Millikan,  (1901)   156  Ind.  510. 

A  statute  securing  a  lien  is  not  in  deroga- 
tion of  the  provisions  of  the  Constitution  of 
the  United  States,  by  reason  of  its  provisions 
being  construed  to  apply  to  a  building  already 
under  contract  at  the  time  of  the  taking 
effect  of  said  Act,  so  as  to  give  a  lien  thereon 
for  all  labor,  skill,  and  material  furnished 
therefor  after  the  taking  effect  of  said  Act. 
Colpetzer  v.  Trinity  Church,  (1888)  24  Neb. 
113. 

By  section  5470  of  the  Comp.  Laws  of  South 
Dakota,  a  subcontractor  is  entitled  to  a  lien, 
as  defined  in  the  preceding  section,  for  labor 
done  or  material  furnished,  if,  within  sixty 
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vhich  any  building  may  be  erected,  than  that 

f  the  person  or  persons  in  possession  at  the 

me  of  commencing  the  said  building,  and  at 

.ose  instance  the  same  is  erected,  nor  shall 

^  other  or  greater  estate  than  that  above 

iribed  be  sold  by  virtue  of  any  execution 

orized  or  directed  in  the  said  Act,''  was 

not  to  be  invalid  as  to  lien  filed  before 

massage   of   the   Act.      Evans   v,   Mont- 

y,  (1842)  4  W.  &  S.  (Pa.)  218. 

32  of  statute  authorizing  mechanics' 

hout  saving  pending  cases.  —  While  a 

1  pending,  and,  before  a  hearing  was 

an  act  was  passed  which  repealed  a 

ving  to  persons  supplying  materials 

Ming  the  right  to  a  lien  therefor 

R  building,  without  saving  pending 

court  held  that  the  obligation  of 

t  was  not  impaired.     Wilson  v, 

D)  91  Md.  1. 

1  no  right  upon  the  party 
upon  an  occupation,  and 
x>ses  such  a  tax  does  not 


Hadtner   t?.    Williamsport, 
C.  (Pa.)   138. 

—  Em  p.  Hunter,  (1867)  2 

ness  as  stock,  bill,  and 

Drexel  v,   Ck>m.,    (1863) 

ing   (1862)    1   Pearson 


oiarket.  —  St.  Charles 
^  Mo.  634. 

turnout.  —  Branson 

47    Pa.    St.    331, 

"  Every    licensee 

nrhether  a  munici- 

of  the  high  powers 

immediate  agents 

*self,    necessarily 

of  eminent  do- 

^  benefit  of  the 

s  in  the  past. 


*) 


within  the 

-,   (1876)   6 
Valentine, 

t  restrict 

T.ture  to 

Hunt 

'.Iso  the 

79)    3 
5. 
ackf. 

64) 

7) 


ijegtaiative  atvorces  are  not  invaiia  as  im- 

Kiring  the  obligation  of  contracta.  Starr  0. 
aae,  (1331)  B  Conn.  541;  Adams  v.  Palmer, 
(1863)  61  Me.  480;  Ponder  v.  Graham. 
(1851)  4  Fla.  23;  Cabell  v.  Cabell,  (1S58)  1 
Met.  (Ky.)  31B. 

Kemoral  of  tniatee  under  d««d  of  separa- 
tion.—  Where  a  trustee  has  been  appointed 
under  an  agreement  of  separation  between 
husband  and  wife,  containing  a  cov^iant  bind- 
ing the  trustee  to  indemnif]'  the  husband 
against  d^ts  contracted  by  the  wife,  jurisdic. 
tiOD  to  remove  the  trustee  and  to  appoint 
.  another  could  not  he  conBtitutionally  con- 
ferred by  statute  after  an  agreement  ia  en. 
tered  into.  Hughea  v.  Cuming,  (1900)  165 
N.  Y.  Bl,  reversing  (1896)  30  N.  Y.  App. 
Div.  302. 

Bight  of  dover.  — As  a  widow's  right  to 
dower  is  a  right  acquired  by  the  marriage 
contract,  and  one  of  the  beneHts  promised  to 
her  by  the  law  of  the  contract,  in  considera- 
tion of  her  entering  into  that  relation,  it 
comes  fairly  within  the  Iptter  and  spirit  of 
the  prohibitory  clause  of  the  Constitution,  as 
a  contract  which  cannot  be  impaired  by  subse- 
quent legislation.  Lawrence  v.  Miller,  (1849) 
2  N.  Y.  245. 

Statutes  restoring  to  women  the  common- 
law  right  of  dower  are  unconstitutional,  so 
far  as  they  apply  to  marriages  contracted 
previous  to  the  passage  of  those  statutes. 
Wesson  v.  Johnson,  (1872)  60  N.  Car.  189. 

A  Wiaconsin  statute  which  provided  that 
"  a  woman,  being  an  alien,  shall  not  on  that 
account  be  barred  of  her  dower;  but  any 
woman  residing  out  of  this  state  shall  he 
entitled  to  dower  only  of  lands  of  her  hus- 
band, being  in  this  state,  of  which  he  died 
seized,"  was  held  to  be  constitutional.  Ben- 
nett V.  Harms,   (1S8I)   51  Wis.  251. 

As  to  the  efftci  upon  creditorg  of  statuteg 
concerning  doiccr,  see  Voltz  v.  Rawlen,  ( 1882) 
85  Ind.  198,  follotced  85  Ind.  001;  Parkham 
V.  Vandeventer.  (18B2)  82  Ind.  544;  Taylor 
p.  Stockwell.  (1S70)  fie  Ind.  505;  Patton  v. 
Aaheville,  (1891)   lOB  X.  Car.  685. 

Married  women's  property  Acts.  —  The  pro- 
vision in  the  constitution  of  (Dregon  of  1859, 
providing  that  certain  property  of  every  mar- 
ried woman  "  shall  not  do  subject  to  the 
debts  or  contracts  of  the  husband."  was  held 
applicable  to  the  marriages  in  existence  when 
the  constitution  went  into  force,  so  far  as 
the  after- acquired  property  of  the  wife  was 
concerned.  Starr  i'.  Hamilton,  (1867)  Deady 
(U.  S.)  268,  22  Fed.  Cas.  No.  13,314. 

A  statute  entitling  a  married  woman  to 
bold  property  to  Iter  separate  use  does  not 
divest  the  right  of  a  creditor  of  the  husband, 
who  had  commenced  suit,  to  have  salisfaction 
out  of  the  husband's  estate  in  bis  wife's  land. 
Lefever  i>.  Wifmer.  (1849)  10  Pa.  St.  505. 
See  Headley  v.  Ettling,  (1849)  1  Phila.  (Pa.) 
39,  T  Leg.  Int.  (Pa.)   30. 

Where  in  Bouth  Carolina  a  woman  was 
married  in  1832,  after  which  she  acquired 
lands  by  purchase,  and  subsequently  her  hus- 


nana  contractea  aeota   wnicn   became  due  in 

1859,  upon  which  judgment  was  obtained  in 

1860,  it  wan  held  that  the  provisions  of  the 
constitution  of  1868,  which  enacted  that  "  the 
real  and  personal  property  of  a  woman,  held 
at  the  time  of  her  marriage,  or  that  which  she 
may  thereafter  acquire,  either  by  gift,  grant, 
inheritance,  devise  or  otherwise,  shall  not  be 
subject  to  levy  and  sale  for  her  husband's 
debts,  but  shall  be  held  by  her  as  her  sepiirntc 
property,  and  may  be  bequeathed,  devised,  or 
alienated  by  her  the  same  as  if  she  were  un- 
married;  provided  that  no  gift  or  grant  from 
the  husband  to  the  wife  shall  be  detrimental 
to  the  just  claims  of  his  creditors."  did  not 
act  retrospectively  upon  the  rights  of  the 
husband  in  the  land.  And  if  such  retro- 
spective operation  manifests  itself  it  could 
not  be  so  construed,  since  it  would  violat*  the 
Constitution  of  the  United  States.  Bou- 
knight  I!.  Epting,  (1878)  11  S.  Car.  71,  in 
which  case  the  court  said:  "There  can  be 
no  doubt  but  that  prior  to  the  constitution  of 
1869,  a  husband  did,  by  virtue  of  his  mar- 
riage, acquire  an  estate  in  the  lands  of  nhich 
his  wife  was  then,  or  might  thereafter  become, 
seized,  during  the  coverture,  which  was  a 
vested  interest  and  liable  to  he  sold  under 
c;tecution  against  him.  If  this  be  so,  it 
would  be  difficult  to  escape  the  conclusion 
that  any  statute  or  constitutional  provision 
of  a  state,  divesting  such  vested  interest  and 
transferring  such  estate  to  another,  would  be 
in  conflict  with  the  Constitution  of  the  United 
States.  Tbis  estate  in  the  husband  is  prop- 
erty, and  as  much  liable  to  the  claims  of  hia 
creditors  as  any  other  property  he  may  have, 
and  any  legislation  of  a  state,  either  by  con- 
stitution or  Btatute.  which  undertakes  to 
withdraw  such  property  from  the  reach  of 
his  creditors,  would  be  unconstitutional." 

As  to  legacies  and  distributive  ihana.— 
As  between  husband  and  wife,  there  is  n'.- 
constitutional  provision  protecting  the  mar- 
riage itself,  or  the  property  incident  to  it, 
from  legislative  control,  by  general  law,  upon 
such  terms  as  public  policy  may  dictate-  The 
sovereign  power  may,  by  general  enactmenL 
regulate  and  mould  their  relative  rights  and 
(lut'ps  at  pleasure.  And  the  statute  in  forte 
at  the  dissolution  of  the  marriage  by  death 
is  the  measure  of  the  survivor's  rights.  The 
same  is  true  of  divorce  —  the  existing  statute 
governs.    Noel  v.  Ewing,  (1867)  9  Ind.  37. 

As  respects  property,  the  contract  of  mar- 
riage  must  stand  upon  the  same  fooling  as 
other  contracts.  By  virtue  of  the  marriage 
relation,  the  husband  becomes  entitled  to  the 
ehoses  in  action  of  the  wife,  inrluding  lega- 
cies and  distributive  shares.  Although  this 
right  may  not  be  expressed  in  the  terms  of 
the  agreement,  it  is  an  incident  to  the  rela- 
tionship. It  is  the  law  of  the  contract,  which 
enters  into  and  forms  a  part  of  it.  Therefore 
a  statute  which  destroys  this  right  impair* 
the  obligation  of  the  contract,  and  comes 
within  the  constitutional  inhibition.  Holme* 
V.  Holmes,  (1848)  4  Barb.  (N.  Y.|  29S.  See 
NefT's  Appeal,  (1863)  21  Pa.  St.  243,  aa  to 
allowances  to  widows  and  minor  children  of 
insolvent  debtors. 


South  Carolina  which  were  pasBed  after  the      constitutional  provision.    Callahan  v.  Callo- 
emancipation   in    1BS5,   and   which   legalized       ban,  (1891)   30  8.  Car.  4S4. 

37.  Lottery  Franohius. —  A  lottery  franchise  may  be  repealed  even  if  rights 
have  been  acquired  under  the  privilege. 


Com.  V.  Douglaaa,  (1893)  100  K7.  110, 
foUoming  Stone  V.  MiMieaippi,  (1879)  101  U. 
S.  820,  wherein  the  court  said:  "The  con- 
tracts which  the  Constitution  protects  are 
those  that  relate  to  property  rights,  not  gov- 
ernmental. It  is  not  always  easy  to  tell  on 
which  side  of  the  line  which  separates  govern- 
mental from  property  rights  a  particular  case 
is  to  be  put;  but  in  respect  to  lotteries  there 
can  be  no  difficulty.  They  are  not,  in  the 
l^ial  acceptation  of  the  term,  mala  in  ae, 
but,  as  we  have  just  seen,  may  properly  be 
made  mala  prohibita.  •  •  •  Any  one, 
therefore,  who  accepts  a  lottery  charter  does 
so  with  the  implied  understanding  that  the 
people,  in  their  sovereign  capacity,  and 
through  their  properly  constituted  agencies, 
may  resume  it  at  any  time  when  the  public 
good  ehall  require,  whether  it  be  paid  for  or 
not.  All  that  one  can  get  by  such  a  charter 
la  a  Buipensiott  of  certain  governmental  rigfate 
in  his  favor,  subject  to  withdrawal  at  will. 


Louiciona.  —  Davis  v.  Caldwell,  (1842)  E 
Rob.  (La.)  271. 

Mitnatippi.  —  MooTf:  o.  BUte,  (1873)  48 
Miss.  147 ;  Mississippi  Art,  etc.,  80c  v.  Mus- 
grove,  (1870)  44  Miss.  820. 

MiMOuri.  —  Freleigh  v.  State,  (1844)  8 
Mo.  eOfl;  State  v.  SUrUng.  (1844)  8  Mo.  697. 

North  Carolina.  —  State  P.  Morris,  (1877) 
77  N.  Car.  512. 

Virginia,  —  Dismal  Swamp  Canal  Co.  v. 
Cam..  (1385)  81  Va.  220;  Justice  v.  Com., 
(1835)  31  Va.  209. 

But  see  Louisiana  State  Lottery  Co.  p. 
Fitzpatrick,  (1379)  3  Woods  (U.  S.)  222,  IB 
Fed.  Gas.  No.  8,641 ;  State  t>.  Pbalen,  3  Harr. 
(Del.)  445;  Gregory  r.  Shelby  Coll^,  (1860) 
2  Met.  (Ky.)  689;  SUte  v.  Hawthorn, 
(1846)  9  Mo.  390. 

It  ii  danbtfnl  whetbei  a  itate  statute  «p- 
poiatiiig  commiMionen  whose  duty  it  was 
to  raise  by  way  of  lottery  or  lotteries  a  sum 
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I  shall  cause  the  munejr  paid 
therefor  on  the  sale,  and  all  subsequent  taxes 
and  charges  paid  thereon  by  the  purchaser  or 
his  assigns,  to  be  refunded,  with  interest  on 
the  whale  amount  at  the  rate  of  ten  per  cent. 
per  annum,"  etc.  Such  statutes  form  a  con- 
tract with  the  purchaser  at  a  tax  sale,  the 
obligntinn  of  which  is  impaired  bj  a  statute 
providing  that  the  purchaser  has  no  right  to 
the  return  of  his  monej  in  an^  case,  unless 
the  board  of.  supervisors  shall  see  proper  bo 
to  order;  but  a  statute  providing  that  if, 
after  the  conveyance  of  land  sold  for  taxes, 
it  shall  be  diacovcred  or  adjudged  that  the 
sale  was  invalid,  the  county  commissioners 
shall  cause  the  money  paid  therefor  on  the 
sale,  and  all  subsequent  taxes,  etc.,  to  be  re- 
funded, etc.,  "  upon  the  delivery  of  a  quit- 
claim deed  from  the  party  claiming  under  the 
tax  deed,  executed  to  such  person  or  persons 
as  the  commissioners  may  direct,"  is  a  rea- 
sonable and  proper  exercise  of  the  power  of 
the  general  assembly  to  modify  without  im- 
pairing the  remedv.  Corbln  f.  Washington 
County,    (1880)    3   Fed.  Rep.  366. 

AucBsmenta  for  public  improvementt. — 
£ven  as  to  third  parties  an  assessment  for 
public  improvements  is  not  a  contract  in  the 
sense  in  which  the  word  is  used  in  the  Con- 
stitution of  the  United  States;  and  whether 
rights  arising  thereon  have  become  vested 
depends  upon  circumstances.  Garrison  v. 
New  York,  (1874)  21  Wall.  (U.  S.)  196; 
Baltimore,  etc.,  R.  Co.  v.  Nesbit,  (1850)  10 
How.  (U.  S.)  395;  Essex  Public  Road  Board 
v.  Skinkle,  (1801)  140  U.  S,  340,  affirming 
(1887)  49  N.  J.  L.  641. 

EBtablisbed  line  of  wtaaryeB.  —  A  municipal 
corporation  had  full  power  from  the  states  to 
establish  wharves,  and  to  cause  them  to  he 
erected  by  the  owners  of  the  adjacent  prop- 
erty, the  state  owning  the  land  under  the 
water,  and  to  grant  the  right  to  receive  and 
collect  wharfage,  but  was  restrained  from 
conveying  this  land  by  statutes.  An  Act  of 
the  legislature  eatnbliahed  a  bulkhead  line  of 
solid  filling,  beyond  which  it  was  enacted  that 
it  should  not  be  lawful  to  Gil  with  solid  ma- 
terial. A  transaction  by  which  an  owner  ol 
adjacent  property  acquired  the  right  to  con- 
struct a  whirf  and  receive  the  profits  there- 
from constituted  a  contract,  the  obligation 
of  which  would  be  impaired  by  action  of 
the  city,  under  legislative  sanction,  erecting 
wharves  and  permanent  structures  outside  the 
grantee's  wharf,  between  it  and  the  channels 
of  the  river,  which  would  cut  it  wholly  off 
from  the- navigable  wat«r  of  the  river,  and  de- 
stroy the  right  to  collect  wharfage  and  cran- 
age at  his  wharf.  Crocker  f.  New  York, 
(1883)    15  Fed.  Rep.  406. 

Li&bility  of  corpoiate  trusteea.  ~  Under  the 
provision  of  a  Montana  statute  providing 
that  if  any  company  shall  fail  to  make  or 
file  an  annual  report  of  the  amount  of  capi- 
tal, and  the  portion  actually  paid  in,  and  the 
amount  of  existing  debts,  all  the  trustees  of 
the  company  shall  be  jointly  and  severally 
liable   for   the   debts   of   the   company   then 


repuri, 


rigni 


of  the  creditor  to  enforce  this  obligation  and 
liability  of  the  trusteea  becomes  fixed  and 
vested  as  soon  as  it  accrues,  and  is  not  sub- 
ject to  be  defeated  by  any  repeal  or  change 
of  the  statute.  Fitzgerald  p.  Weident>eck, 
(1896)   76  Fed.  Rep.  695. 

A  covenant  in  a  lease  that  the  lessor  should 
keep  the  lessee  "  in  lawful  possession  of  the 
said  leased  premises  during  this  lease,"  with 
right  of  the  tenant  to  enforce  the  covenant 
in  a  proceeding  by  forcible  entry  and  de- 
tainer, was  held  not  to  be  such  a  contract 
right  as  was  impaired  by  the  adoption  of  a 
state  constitutional  provision  that  "  no  per- 
lon  shall  be  prosecuted  in  any  civil  action 
for  or  on  account  of  any  act  by  him  dune, 
performed,  or  executed,  after  the  first  of 
January,  one  thousand  eight  hundred  and 
sixty-one,  by  virtue  of  military  authority 
vested  in  him  by  the  government  of  the 
United  States,  or  that  of  this  state,  to  do 
such  acts,  or  in  pursuance  to  orders  received 
by  him  from  any  person  vested  with  such 
authority;  and  if  any  action  or  proceeding 
shall  have  heretofore  been,  or  shall  hereafter 
be,  instituted  against  an;  person  for  the  do- 
in^  of  any  such  act,  the  defendant  may  plead 
this  section  in  tmr  thereof."  Drehman  i). 
Stifle,  (1869)  8  Wall.  (U.  S.)  596.  See  also 
Clark  V.  Dick,  (1870)  1  Dill.  (U.  S.)  8,  6  Fed. 
Cas.  No.  2,818. 

Joint  obliKora  —  e&ect  of  death.  — A  stat- 
ut«  which  provided  that  "  the  estate  of  a 
person  or  party  jointly  liable  upon  contract 
with  others  shall  not  be  discharged  by  his 
death,  and  the  court  may  make  an  order  to 
bring  in  the  proper  representative  of  the 
decedent,  when  it  is  necessary  so  to  do  for 
the  proper  disposition  of  the  matter,"  was 
held  not  to  affect  contracts  entered  into  be- 
fore its  passage,  since  the  Federal  Constitu- 
tion forbids  the  passage  of  any  law  impair- 
ing the  obligation  of  contracts,  and  hence  its 
provision  cannot  affect  undertakings  executed 
before  its  enactment.  liandall  v.  Sackett, 
(1878)  77  N.  Y.  480,  affirming  (Supm.  Ct. 
Spec.  T.  1878)  58  How.  Pr.  (N.  Y.)  225. 

Heco^nitance.  —  The  obligation  of  a  con- 
tract is  not  violated  in  releasing  a  prosecu- 
tion surety  or  bail,  and  substituting  another 
instead  of  the  first,  there  being  no  con- 
tract on  the  part  of  him  for  whose  Indemnity 
the  surety  was  taken.  Craighead  v.  State 
Bank,  (1838)  Meigs  (Tenn.)  190;  Cook  v. 
Qray,  (18S2)   2  Houst.   (Del.)  455. 

Liability  on  bonds.  ~-  A  bond  or  other  obli- 
gation payable  to  bearer  is  a  contract  to  pay 
the  person  who  shall  he  the  owner  thereof, 
and  who  shall  present  it  for  payment  nt  the 
proper  time.  A  statute  which  exempts  an 
obligor  from  liability  to  a  person  so  desig. 
nated  in  the  bond  changes  its  legal  effect 
injuriously  to  the  latter,  and  so  impairs  its 
obligation.  People  v.  Otis,  (18811  24  Hun 
(N.  Y.)  519,  afflrmed  (1882)  90  N.  Y.  48. 
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CONSTlTUTIOl^. 


Art.  1,  wu,  lA. 


Lapsley  i;.  Brashears,    (1823)    4  Litt.    (Ky.) 
47. 

Extending  time  of  replevin  on  judgment,  — 
Where  after  the  contract  is  made  a  law  is 
passed  extending  the  term  of  the  replevin 
on  a  judgment  rendered  on  a  contract  the 
constitutional  provision  is  violated.  Blair 
I?.  Williams,  (1823)  4  Litt.  (Ky.)  36. 

Gaol  bond.  —  A  bond  for  the  debtor's  liber- 
ties restrains  the  debtor  within  the  liberties 
established  by  law  for  the  time  being.  And 
it  was  held  that  the  Massachusetts  statute 
of  the  10th  of  February,  1823,  narrowing  the 
liberties  in  Suffolk  after  the  15th  day  fol- 
lowing, was  not  unconstitutional  as  applied 
to  a  lx)nd  given  before  the  passing  of  the  Act, 
but  that  the  principal  in  such  bond,  having 
after  the  16th  day  of  May  made  use  of  the 
liberties  in  their  former  extent,  was  guilty 
of  an  escape.  Reed  v,  Fullum,  (1824)  2  Pick. 
(Mass.)   168. 

Whatever  may  be  said  with  respect  to  a 
gaol  bond,  before  the  condition  be  broken  — 
whether  it  be  considered  as  a  contract,  to 
which  the  creditor  is  a  party,  or  as  a  sub- 
stitute for  the  walls  of  a  prison,  as  a  means 
of  securing  the  confinement  of  the  debtor  — 
yet  when  the  condition  of  such  bond  is 
broken  and  the  bond  is  assigned  by  the 
sheriff  to  the  creditor,  the  assignee,  and  the 
signers  of  the  bond,  it  cannot  be  affected 
by  special  Act  of  the  legislature  freeing  the 
debtor  from  imprisonment  and  providing 
that  "all  such  bond  or  bonds  as  have  been 
taken  by  the  sheriff  or  keeper  of  the  gaol 
*  *  *  for  the  liberties  of  the  prison  •  ♦  ♦ 
be,  and  the  same  are  herebv,  discharged." 
Starr  v,  Robinson,  (1814)  1  D.  Chip.  (Vt.) 
267. 

Liqaor  dealer's  bond.  —  Suits  upon  liquor 
dealers'  bonds  for  liabilities  accrued  are  not 
affected  by  a  local  option  law,  since  the  lia- 
bility is  one  of  contract  which  cannot  be  im- 
paired. State  V.  Williams,  (1896)  10  Tex. 
Civ.  App.  346. 

Liability  of  tenant  for  rents  and  profits. — 
The  statutes  of  Kentucky  excusing  an  evicted 
tenant  from  the  payment  of  rents  and  profits 
accrued  prior  to  actual  notice  of  the  adverse 
title,  ana,  as  amended,  from  such  as  accrued 
during  his  occupancy  before  judgment  ren- 
dered against  him  in  the  first  instance,  were 
held  to  impair  the  obligation  of  the  compact 
entered  into  by  the  states  of  Kentucky  and 
Virginia  under  the  Virginia  statute  which 
declared  "  that  all  private  rights  and  inter- 
ests of  lands  within  the  said  district"  (of 
Kentucky)  "derived  from  the  laws  of  Vir- 
ginia prior  to  such  separation,  shall  remain 
valid  and  secure  under  the  laws  of  the  pro- 
posed state,  and  shall  be  determined  by  the 
laws  now  existing  in  this  state,"  which  com- 
pact was  ratified  by  the  convention  which 
framed  the  constitution  of  Kentucky,  and  in- 
corporated into  that  constitution  as  one  of 
its  fundamental  articles.  By  the  law  of  Vir- 
ginia the  claimant  of  lands  who  succeeded  in 
his  suit  was  entitled  to  an  account  of  mesne 
profits  received  by  the  occupant  from  some 
period  prior  to  the  judgment  of  eviction  or 


decree.     Green  v,  Biddle,  (1823)  8  Wheat.  (U. 
S.)  1. 

Respites.  —  A  statute  relative  to  respites  is 
not  invalid,  as  a  debtor  who  applies  for  a 
respite  does  not  seek  a  discharge  from  his 
obligations^  nor  attempt  to  impair  them. 
Rasch  V.  His  Creditors,  (1843)  3  Rob.  {La.) 
407. 

Ticket  scalping.  —  An  Illinois  statute  en- 
titled "  An  Act  to  prevent  frauds  upon  trav- 
elers, and  owner  or  owners  of  any  railroad, 
steamboat,  or  other  conveyance  for  the  trans- 
portation of  passengers,"  is  not  void  as  im- 
pairing the  obligation  of  contracts.  Burdick 
V.  People,  (1894)  149  111.  602,  in  which  case 
the  court  said :  *'  It  has  been  held,  that  such 
a  ticket  is  not  a  contract  but  merely  the  evi- 
dence of  a  contract,  or  a  mere  receipt  taken 
or  voucher  adopted  for  convenience,  to  show 
that  the  passenger  has  paid  his  fare  from  one 
place  to  another.  But,  if  it  be  admitted  that 
the  ticket  is  a  contract,  the  statute  would 
only  be  inoperative  and  of  no  effect  as  to  con- 
tracts existing  at  the  time  of  its  passage;  it 
would  be  valid  and  constitutional  as  to  future 
contracts." 

Right  to  mannfacture  liquor.  —  An  Act  in- 
corporating a  company  "  for  the  purpose  of 
manufacturing  malt  liquors  in  all  their  varie- 
ties," cannot  be  construed  as  conferring  any 
greater  or  more  sacred  right  than  any  citizen 
had  to  manufacture  malt  liquor,  nor  as  ex- 
empting the  corporation  from  any  control 
therein  to  which  a  citizen  w^ould  be  subject,  if 
the  interests  of  the  community  should  re- 
quire it.  A  statute  prohibiting  the  sale  of 
liquor  does  not  impair  any  contract  the  com- 
pany has  in  its  charter.  If  the  public  safety 
or  the  public  morals  require  the  discontinu- 
ance of  any  manufacture  or  trafiSc,  the  hand 
of  the  legislature  cannot  be  stayed  from  pro- 
viding for  its  discontinuance,  by  any  inci- 
dental inconvenience  which  individuals  or 
corporations  may  suffer.  All  rights  are  held 
subject  to  the  police  power  of  the  state.  Bos- 
ton Beer  Co.  v.  Massachusetts,  (1877)  97  U. 
S.  32,  affirming  (1874)   116  Mass.  153. 

Right  to  manufacture  fertiliser.  —  The 
charter  of  a  corporation  declared  that  it 
should  "  have  continued  succession  and  ex- 
istence for  the  term  of  fifty  years,"  and  au- 
thorized and  empowered  it  to*  establish  and 
maintain  chemical  and  other  works  at  a 
place  designated  by  the  statute,  for  the  pur- 
pose of  manufacturing,  and  converting  dead 
animals  and  other  animal  matter  into,  an 
agricultural  fertilizer,  and  into  other  chemical 
products,  by  means  of  chemical,  mechanical, 
and  other  processo!).  A  municipal  ordinance 
subsequently  passed  under  the  authority  of 
a  state  statute  declaring  that  no  person 
should  transport  any  offal  or  other  offensive 
or  unwholesome  matter  through  the  village, 
and  imposinir  p»*naUios  for  its  violation,  did 
not  impair  any  contract  right  containeid  in 
the  charter.  The  charter  was  a  special 
license  until  revoked,  but  was  not  a  contract 
prnarnnteoinjr,  in  the  locality  originally  se- 
loeted,  exemption  for  fifty  years  from  the 
exercise   of   the   police   power   of   the   state, 
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in  the  future  by  reason  of  the  growth  of  pop- 
ulation around  it.  The  owners  had  no  auch 
exemption  before  they  were  incorporated,  and 
the  charter  did  not  give  it  to  them.  North- 
western Fertilizing  Co.  v.  Hyde  Park,  ( 1878) 
97  V.  S.  863. 

Contiacta  for  sale  of  sUvea.  — A  sale  of 
■lavei  in  1861  in  Loui»iatia  was  a  Ruffldent 
consideration  for  a  promissorj  note  for  the 
price,  and  the  obligation  could  not  be  im- 
paired by  laws  of  the  state  passed  subse- 
quently to  its  date.    Boyce  v.  Tabb,  (1873) 

18  Wall.    (U.   S.)    646.      See   the   following 

United  State*.  — While  V.  Hart,  0871)  13 
Will.  (U.  S.)  B48;  Osborn  V.  Nicholson, 
(1871)  13  Wall.  (U.  S.)  654;  French  v. 
Tumlin,  (1671)  10  Am.  L.  Reg.  (N.  8.)  641, 
9  Ped.  Cas.  No.  6,104. 

Alabama.  — Koach  r.  Gunter,  (1870)  44 
Ala.  209 1  McElvain  e.  Mudd,  (1870)  44  Ala. 
48:  Fitipatrick  r.  Hearnc,  (1870)  44  Ala. 
171  i  Hubbard  v.  Baker,  (1872)  48  Ala.  401. 

.4 rla««os.  — Sevier  t>.  Haskell,  (1870)  26 
Ark.  133;  Jaekoway  v.  Denton,  (1869)  26 
Ark.  626. 

Worido.  —  McNealy  P.  Gregory,  (1869)  13 
Fla.  417. 

Omt^.  —  Shorter  e.  Cobb,  (1869)  39  Ga. 
302. 

Louisiana.  —  Wainwright  e.  Bridges,  ( 1867) 

19  La.  Ann.  234;  TaU  v.  Fletcher,  (1867)  IB 
La.  Ann.  371. 

Contracts  with  lefeience  to  Confederate 
notes.  —  Where  contracts  were  made  in  the 
insurgent  states  during  the  war  between  the 
residents  of  those  states,  with  reference  to 
Confederate  notes  as  a  standard  of  value,  and 
were  not  designed  to  aid  the  insurgent  gov- 
ernment, they  may  be  enforced  in  the  federal 
courts,  and  the  value  of  the  contracts  is  to  be 


In  an  action  brought  In  a  state  i 
force  a  vendor's  lien  tor  the  unpaid  portion 
of  the  purchase  money  of  real  estate,  which 
was  to  be  paid  (or  in  Confederate  treasury 
notes,  the  measure  of  value  adopted  by  the 
fltat^  courts  was  not  in  conformity  with  the 
above  rule.     It  allowed   a   recovery   for   the 


It  was  held  by  the  United  States  Supreme 
Court  that  the  statute  of  the  state  which 
permitted  this  estimation,  whenever  the  court 
might  think  that  the  fair  value  of  the  prop- 
erty would  be  "the  niost  just  measure  of 
recovery,"  and  pursuant  to  which  the  court 
acted,  sanctioned  the  impairment  of  a  con- 
tract, wiiich  is  not  within  the  competency  of 
the  state  legislature.  Effinger  v.  Kenney, 
(1885)    115   U.   S.   669.      See  the   following 

Aldboma.— Hubbard  V.  Baker,  (1872)  48 
Ala.  4Sli  Fitzpatrick  v.  Hearne,  (1870)  44 
Ala.  171;  McElvain  v.  Mudd,  (1870)  44  Ala. 
48;  Eoacb  e.  Gunter,  (1870)  44  Ala.  200; 
Hale  V.  Huston,  (1870)  44  Ala.  134;  Powell 
V.  Knighton,  (1869)  43  Ala.  626;  Powell  v. 
Boon,  (1869)  43  Ala.  460;  Houston  v. 
Deloach,  (1869)   43  AU.  364. 

Florida.  —  Forcheimer  o.  Holly,  (1872)  14 
Fla.  239. 

Louisiana.  —  Henderson  v.  Merchants'  Mut. 
Ins.  Co.,  (1873)  26  La.  Ann.  343. 

yorth  Poroltna.  —  Holt  e.  Patterson, 
(1876)  74  N.  Car.  660;  King  c.  Wilmington, 
etc.,  R.  Co.,  (1872)  66  N.  Car.  277. 

aouth  Carolina.  —  Rutland  v.  Copes,  ( 1867 ) 
15  Rich.  L.  <a  Car.)  84. 

Virginia.  —  Pharis  r.  Dice,  ( 1871 )  21 
Gratt.  (Va.)  303. 

A  state  statute  which  enacted  "that  in  all 
civil  actions  which  may  arise  in  courts  of 
justice  for  debts  contracted  during  the  late 
war,  in  which  the  nature  of  the  obligation  is 
not  set  forth,  nor  the  value  of  the  property 
for  which  such  debts  were  created  is  stated, 
it  shall  be  admissible  for  either  party  to 
show  on  the  trial,  by  affidavit  or  otherwise, 
what  was  the  consideration  of  the  contract; 
and  the  jury,   in   making   up   their   verdict, 

'  "  '  '  "  ame  into  consideration,  and 
value  of  said  contract  in  prei' 
in  the  particular  locality  in 

'hich  it  is  to  be  performed,  and  render  their 
verdict  accordingly,"  by  allowing,  as  coD' 
strued  by  the  state  court,  the  jury  to  place 
their  own  judgment  upon  the  value  of  a  con- 
tract in  suit,  impaired  its  obligation.  Wil- 
mington, etc.,  R.  Co.  V.  King,  (1876)  01  U. 


take  the 

determine  the  ^ 


IT.  What  CoFsmuTEa  tee  Oblioatioit 

impairB  the  obligation  of  contracts,  and  not 
dieted.     The  obligation  of  a  contract 
perform  their  agreement. 

Saunders.     (1827)      12     Wheat. 


S.)      267. 


follnvvii 


United  Utatea.  —  Walker  i".  Whitehead. 
(1872)  16  Wall.  (U.  S.)  314;  NHtional  Bank 
r.  Sebastian  County,  (1879)  5  Dill.  (U.  S.) 
414,  17  Fed.  Cas.  No.  10.040. 

.Ilabama.  — Edwards  V.Williamson,  (1831) 
TO  Ala.   146. 

Connecticut.  —  Smith  r.  Mead,  (1830)  3 
Conn.  263. 


1.  In  OeneraL —  It  is  a  law  which 

he  contract  itself,  which  is  inter- 

the  law  which  binds  the  parties  to 


Indiana.  —  Fugh     v.     Bussel,      ( 1831 )      2 
Blackf.   (Ind.)   367. 

Kcntuckf/.  —  Viair  v.   Williams,    (1823)    4 
LitL  (Ky.)  36. 

Mississippi.  — heetlej  v.  Phipps,  (1874)  40 
Miss.  790. 

Montana. — State    c.    Barret,     (1901)    26 
Mont.  112. 

North  Carolina.  —  Hill  v.  Kessler,   (1869) 
03  N.  Car.  4.^7;  Jacobs  v.  Smallwood,  (1869)' 
63  N.  Car.  112. 
I  Volume  vm. 
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mphaticallj'  the  law  of  the  contract  mode 
n-ithin  the  state  and  must  govern  it  through- 
out wherever  ita  performuice  is  sought  to  b« 
enforced.  Ogden  v.  Saundera,  ( 182T )  12 
Wheat.  (U.  S.)  260. 

3.  Heona  of  Xnformment. —  By  the 
means  which,  at  the  time  of  ite  creation, 

NelBOD  V.  Police  Jury,  (1S83)  111  U.  S. 
720.    Sec  also  the  following  cases: 

United  Slatet.  —  LouiaUna  c.  New  Orleans, 
(18B0)  102  U.  S.  206;  Walker  c.  Whitehead, 
(1872)    10  Wall.   (U.  S.)   314. 

North  Carolina.  —  Washington  Toll  Bridge 
Co.  V.  Beaufort  County,  (1879)  81  N.  Car, 
401. 

Vermont.  — Richardson  c.  Cook,  {1886)  37 
Vt.  699. 

The  obligation  of  a  contract  includes  every- 
thing within  its  obligatory  scape.  Among 
these  elements  nothing  is  more  important 
than  the  means  of  enforcement.  This  is  tlic 
breath  of  its  vital  existence.  Without  it,  the 
contract,  aa  such,  in  the  view  of  the  law, 
ceases  to  be,  and  falls  into  the  class  of  those 
"  imperfect  obligations,"  os  they  are  termed, 
which  depend  for  their  fulfilment  upon  the 
will  and  conscience  of  those  upon  whom  they 
rest.  The  ideas  of  right  and  remedy  are  in- 
separable. Edwards  i-.  Kearzey,  (1877)  96 
U.  S.  aOO,  reversing   (1878)   75  N.  Car,  409. 

Any  itatnte  which  deniea,  naieaioiubljr  n- 
stricts,  or  oppiesiively  burdens  the  ezerciM 
of  a  right  of  action  springing  from  r  prior 

4.  Biftinotion  Between  Obligation  and  Bemedy. — There  is  a  distinction  between 
the  obligation  of  a  contract,  and  the  remedy  given  to  enforce  that  obligation. 
The  obligation  is  the  law  which  binds  the  parties  to  perform  their  agreement, 
according  to  tlie  essence,  natnre,  construction,  and  extent.  The  remedy  is  the 
means  employed  to  enforce  the  obligation.  The  law  which  confers  the  right, 
inheres  in  and  follows  the  contract,  wherever  it  may  go.  The  remedy  is 
dependent  on  the  local  legislation  of  the  place  where  the  parties  seek  to  enforce 
the  right 


obligation  of  the  contract  is  meant  the 
t,  the  law  afEords  for  its  enforcement, 
contract,  impairs  its  obligation.  The  obliga- 
tion of  a  contract  consistH  in  the  binding 
force  of  ita  atipulations  upon  those  who  make 
them,  and  depends  upon  the  continued  exist- 
ence of  a  means  of  enforcing  its  stipulations; 
otherwise  a  contract  would  be  utthout  ob- 
ligation, and  would  have  only  such  effect  as 
the  parties  should  choose  to  give  it.  Every 
lawful  contract  gives  rise  to  a  right  in  one 
party  to  require  performance  of  the  stipula- 
tions of  the  other,  and  to  a  corresponding 
duty  of  the  other  to  perform  them.  A  sub- 
sequent law  of  a  state  which  denies  or  dimin- 
ishes the  right  of  the  one  or  excuses  or  dis- 
charges the  other  from  the  performance  of 
his  duty  impairs  the  obligation  of  the  con- 
tract, although  professing  to  act  only  upon 
the  remedy.  Lamb  r.  Powder  River  1.1  ive 
Stock  Co.,  (C.  C.  A.  1B04)   132  Fed.  Rep.  431). 

Distinction  between  obligation  and  means 
of  enforcement  —  There  is  an  essential  and 
substantive  distinction  between  the  obligation 
of  a  contract  and  the  mpana  which  govi^rn- 
ment  may  furnish  to  enforce  it.  The  latter 
constitutes  the  remedy.  Famsworth  v. 
Vance,  (1865)   2  Coldw.  (Tenn.)    103. 


Bx  p.  Pollard,  ( 1860)  40  Ala.  77.  See  also 
the  following  cases: 

Delaware.  —  Beeson  v.  Beeaon,  (1834)  I 
Harr.  (Del.)  466;  Cook  c.  Gray,  (1862)  8 
Iloust.   (Del.)   455. 

.tf oMte.  —  Kingley  V.  Cousins,  (1860)  47 
Me.  »1. 

Missouri.  —  Edmonson  c.  Ferguson,  (1848) 
11  Mo.  344. 

New  Jersey.  —  Bader  i'.  Southeasterly  Rood 
Dist..  (1873)  36  N.J.  L.  273. 

Virginia.  —  Garland  P.  Brown,  (1873)  23 
Gralt.  (Va.)   173. 

A  practicable  distinction  between  the 
remedy  and  the  law  of  the  contract  is  that 
the  former  belongs  to  the  forum,  like  a  stat- 
ute of  limitation,  and  the  tatter  is  insep- 
arable from  the  contract,  like  the  right  of  in- 
terest, rhindna  r.  Bowler.  (1844)  3  McLean 
(U.  S.)  3S7,  8  Fed.  Cas.  No.  4,141. 


SnbstantiAl  remedy  left.  — A  distinction  is 
also  taken  and  notable  between  the  obligation 
of  the  contract  and  the  proper  remedy  to  en- 
force it.  And  it  would  aeem  that  wnlle  the 
obligation  is  sacredly  held  inviolable,  the  rem- 
edies existing  at  the  making  and  maturing 
of  the  contract  may  be  abolished  if  others  re- 
main or  are  substituted  for  its  enforcement. 
En  p.  Pollard,  (1800)  40  Ain.  77;  Newkirk 
r.  Chapron,  (1856)  17  III.  348;  Cutts  v. 
Hardee,    (1368)    38   Ga.   353. 

Obligation  embraces  remedy.  — The  obliga- 
tion of  a  contract  embracer  the  remedy,  which 
includes  all  legal  means  allowed  by  law  at 
the  creation  of  the  contract  to  enforce  its 
performance  or  redress  the  injury  resulting 
from  its  nonperformance.  Collins  r.  Collins, 
(1880)  79  Ky.  88.  See  also  Lapsley  V. 
Bnabears,    (1823)   4  LItt.    (Ky.)   47. 
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matter  of  impairing  the  obligation  o£  contracts,  constitutions,  as  well  as  statutes, 
are  construed  to  operate  prospectively  only  unless  on  the  face  of  the  instrument 
or  enactment  the  contrary  intention  is  manifest  beyond  reasonable  question. 
Shreveport  c.  Cole,  ( IB89)  129  U.  S.  43.  All  Uwa  exceiit  tbose  in  reUtion  b>  teme- 

»T  1  _    1  .    ~...»...^  i->«.ii«_       at^t.,t,^       *•*■  ""  prcBumed  to  be  made  for  cases  which 
UiltoM  clMT  contrity  mtention.  -  Statute*  subsequent  to  them.     Dean  c.  C«mah«ii. 

■hould  be  coQttnied  prospectively  unless  there  ig^g,   7  Vrt.  N.  S.   (La.)  258.         ^^ 

U  shown  a  clear  intention  to  the  contrary.        '  '  ^       ' 

Hopkins  c.  Jones,  (1864)  22  Ind.  310. 

2.  ^I^t  BetTotpeotin  Lawi  Kay  Be  Paiwd. —  Eetrospective  laws  which  do 
not  impair  the  obligation  o£  contracts  or  partake  of  the  diaracter  of  ex  post 
facto  laws,  are  not  condemned  or  forbidden  by  any  part  of  the  Constitution. 


Maiyland. 
Md.   Ch.  66. 

MiaaiMippi. 
Misi      ■" 


Wilson  r.  Hardesty,  (1847)  1 
Beall,    (1869)    42 
Baldwin  t).  Newark,  ( 1875) 
Gage,  (1862)  36  Barb. 


New  Jersey.  - 
38  N.  J.  L.  168. 

New  York.  —  Bay  p. 
(N.  y.)  447. 

Pennaylvania.  —  Monongahela   Nav.   Co.   t. 
Coons,   (1843)  6  W.  ft  S.  (Pft.)   106. 

South  Carolina.  —  Heni;  o.  Heniy,  (1888) 
31  S.  Car.  1. 

Wett  ViToinia.  —  Em  p.  Hunter,  (1S67)  2 
W.  Va.  122. 


Satterleer.  Matthewson,  (1829)  2  Pet.  (U. 
S.)   410. 

A  itate  law  maj'  be  letroapective  in  iti 
chatacter  and  may  divest  vested  tights  and 
yet  not  violate  the  Constitution  of  the  United 
Stat«s  unless  it  also  impairs  the  obligation  of 
a  contract,  Charles  River  Bridge  v.  War- 
ren Bridge,  (1837)  II  Pet.  (U.  8.)  539, 
atprmitig  (1829)  7  Pick.  (Mass.)  344.  Sec 
also  the  following  cases: 

OeOTffia.  — McAfee  o.  Covington,  (1883)  71 
Ga,  272;  Hardeman  v.  Downer,  (1869)  39 
Ga,  436. 

If oine.  —  Ori«nU]  Bank  v.  Freese,  (1841) 
IB  He.  109. 

3.  partial  Iflvalidity  of  Btstnte.  —  A  law  unconstitutional  because  it  impairs 
the  obligation  of  contracts  is  null  only  so  far  as  the  rights  of  those  persons  are 
concerned  the  obligations  of  whose  contracts  are  thereby  impaired.  As  to  all 
other  rights  and  all  other  persons,  it  is  entitled  to  full  force  and  effect. 

Moore  c.  New  Orleans,  (1880)  32  La.  Ann.  726.  See  also  Barry  t>.  Isenao,  (1866)  U 
Rich.  L.  (S.  Car.)  12S. 

4.  Soutmb  of  Lam  Affecting  Contraots  —  a.  Constitutions  and  Stattttes.  — 
This  constitutional  provision  is  addressed  to  slates,  and  it  is  applicable  to 
states  whether  exercising  through  their  legislatures  ordinary  law-making 
powers,  or  by  conventions  or  other  delegated  authority,  or  in  their  aggr^ate 
capacity,  adopting  or  amending  their  organic  laws. 


state  V.  New  Orleans.  (1877)  29  La.  Ann. 
863;  Alabama,  etc.,  R.  Co.  v.  Burkett,  (1871) 
46  Ala.  569;  Kirtland  r.  Molton,  (1868)  41 
Ala.  &4B;  Bishop's  Fund  t>.  Rider,  (1839)  13 
Conn,  87 ;  Mississippi  Art,  etc.,  Soc.  v.  Mus- 
grove,  (1870)  44  Miss.  820;  Dakota  Synod  e. 
State,  (1891)  2  8.  Dak.  366;  Webster  ». 
Rose,  (1871)   6  Heisk.  (Tenn.)  93. 

The  conatitatioa  of  a  state  is  the  law  of 
the  state  within  the  meaning  of  this  provi- 
sion, as  well  as  a  statute.  Bier  V.  McOehee, 
(1893)  149  U.  S.  140.     See  also  the  following 

United  State*.  —  Stewart  v.  JefTerson  Police 
Jury,  (1885)  116  U.  S.  136;  New  Orleans 
Gas  Co.  t>.  Louisiana  Light  C\}.,  (1886)  116 
U.  S.  672,  reveraing  (1882)  11  Fed.  Rep.  277; 
New  Orleans  WaterWoilM  Co.  e.  Rivers, 
(1886)  115  U.  8.680;  Gunnn.  Barry,  (1872) 


15  Wall.  (U.  S.)  623;  White  r.  Hart,  (1871) 
13  Wall.  (U.  S.)  652;  Ohio,  etc.,  R,  (3o.  p. 
McClure,   (1870)   10  Wall.   (U.  S.)   515. 

Alabama.- — Stale  t>.  Alabama  Bible  Soc. 
(1902)  134  Ala.  632;  McElvain  r.  Mndd, 
(1870)   44  Ala.  48. 

Plorido.  — McN'ealy  p.  Gregory,  (1869)   13 


Fla. 


117. 


New>  Jersey.  —  Lehigh  Valley  R.  Co.  r.  Mc- 
Farlan,  (1879)  31  N.  J.  Eq.  706. 

New  York.  —  Cherry  Creek  r,  Becker, 
(1890)   123  N.  Y.  161. 

Penn»!/lvania.  —  Lejee  e.  Continental  Pass. 
R.  Co.,  (1375)  10  Phila.  (Pa.)  362,  32  Ltg. 
Int  (Pa.)  386. 

Virffima.  —  Farmers'  Bank  e.  Onnnell. 
(1875)   26  Orntt.   (Va.)   131. 

Enacted  after  nukliq  contract  —  This 
clause  has  reference  only  to  a  statute  of  a 
J  Volume  vin. 


tract  wiiose  obligation  is  alleged  to  bave  i>een 
impaired.  Oahkosh  Waterworks  Co.  v.  Oah- 
koah.  (19031  187  U.  S.  440,  nffJrminff  (1901) 
109  Wis.  208.  See  alao  the  following  caaea: 
United  States.  —  l.eliigli  Water  Co.  v. 
EastoD,  (1887)   121  U.  S.  391. 

Georgia.  —  Poweru  v.  Inferior  Ct.,  (1857) 
23  Ga.  73. 

Indiana.  —  Churchman  P.  Martin,  (1876) 
54  Ind.  380. 

Xorih  Carolina.  —  Edwards  v.  Kearzej, 
(1877)  96  U.  S.  603,  reversing  (1876)  75  N. 
Car.   409. 

SanctiDD  by  Congress.  —  Bj  authorizing  or 
ratifying  the  adoption  of  a  state  constitu- 
tion, on  the  rearimission  of  the  state  into  the 
Union,  Congress  cannot  give  the  slightest 
effect  to  any  provision  in  conflict  with  the 
Constitution  of  the  United  States.  Gunn  v. 
Barry.  (1872)  15  Wall.  (U.  S.)  023.  See 
also  Marsh  v.  Burroughs,  (1871)  I  Woods 
(U.  S.)  463,  16  Fed.  C«s.  No.  ft.112;  U.  S. 
V.  Jefferson  County.  (1878)  5  Dill.  (U.  S.) 
310.  26  Fed.  Cas.  No.  15,472;  In  re  Kennedy, 
(1870)  2  S.  Car.  216.  But  see  Shorter  P. 
Cobb,  (1609)  39  Ga.  289. 


contracts  la  a  very  ditrerent  tutng  trom  a,  law 
impairing  the  obligation  of  contracts.  A  con- 
tract made  in  violation  of  law  has  no  obliga- 
tory force  whatever.  Churchman  v.  Martin, 
(1876)  54  Ind.  380. 

Law  enacted  before  adoption  of  Constitn- 
tion.  —  The  Constitution  did  not  commence 
its  operation  until  the  first  Wednesday  in 
March,  1789,  and  this  clause  was  held  not  U> 
extend  to  a  state  law  enacted  before  that 
day,  and  operating  upon  rights  of  property 
vested  before  that  time.  <>«inKB  f.  Speed, 
(1820)  S  Wheat.  (U.  S.)  420.  See  also  Ray 
V.  Cannon,  (1823)   2  Mart.  N.  S.   (La.)   14. 

Law  passed  by  Confederate  soTemment. — 

The  constitutional  provision  prohibiting  a 
state  from  passing  a  law  impairing  the  obli- 
gation of  contracts,  equally  prohibits  a  state 
from  enforcing  as  a  law  an  enactment  of  that 
character,  from  whatever  source  originating, 
as  in  the  case  of  the  enforcement  by  a  state 
of  a  law  passed  by  the  Confederate  govem- 
ment.  Willianui  f.  Bniffy.  (1877)  06  U.  S. 
184.  See  also  Old  Dominion  Banic  0.  Mc- 
Veigh, (1871)  20  Gratt  (Va.)  457. 


b.  MuNiciPAi.  Ordinances.  —  A  by-law  or  ordinance  of  s  municipal  cor- 
poration may  be  sucli  an  exercise  of  legislative  power  delegated  by  the  legisla- 
ture to  the  corporation  as  a  political  subdivision  of  the  state,  having  all  the 
force  of  law  within  the  limits  of  the  tnunicipality,  that  it  may  properly  be 
considered  as  a  law,  within  the  meaning  of  this  article  of  the  Constitution  of 
the  United  States. 

A  municipal  ordinance,  not  passed  under 
supposed  legislative  authority,  cannot  be  re- 
garded as  a  law  of  the  statfi  within  the  n 


New  Orleans  Waterworks  Co.  c  Louisiana 
Sugar  Refining  Co.,  (1888)  125  U.  S.  31;  St. 
Paul  Gas  Light  Co.  r.  St.  Paul,  (1901)  181 
U.  8.  148;  Walla  Walla  v.  Walla  Walla 
Water  Co.,  (1898)  172  U.  S.  1;  New  Orleans 
Water-Works  Co.  v.  Rivers,  (1885)  115  U. 
8.  674;  Meriwether  «.  Garrett,  (1880)  102 
\J.  B.  472;  U.  S.  v.  New  Orleans,  (1878)  08 
U.  8.  381:  Murray  i'.  Charleston,  (1877)  08 
U,  S,  432;  Anoka  Water  Works,  eU.,  Co.  r, 
Anoka,  (1901)  109  Fed.  Rep.  684;  Pikes 
Peak  Power  Co.  v.  Colorado  SpringH,  (C.  C. 
A.  1900)  105  Fed.  Rep.  6;  Little  Falls  Elec- 
tric, etc.,  Co.  V.  Little  Falls,  (1900)  102  Fed. 
Rep.  667;  Southwest  Missouri  Light  Co.  t. 
Joplin,  (190O)  101  Vfd.  Rep.  26;  Mercantile 
Trust,  etc.,  Cn.  v.  Collins  Park,  etc.,  R.  Co., 
(1900)  99  Fed.  Rep.  821  ;  Iron  Mountain  R. 
Co.  p.  Memphis.  (C.  C.  A.  1899)  96  Fed.  Rep. 
126;  Capital  City  Gaslight  Co.  tJ.  Dea  Moines, 
(1806)   72  Fed.  Rep.  836. 

A  resolution  by  s 
|)orting  to  find  and 
txist  for  declaring  a  forfeiture  of  a  grant  of 
an  easement  and  a  franchise  in  the  streets 
which  the  legislative  council  n«  the  agent  of 
the  state  had  made,  and  exercising  the  option 
reserved  to  it  in  the  grant  of  insisting  upon 
such  grounds  as  a  forfeiture  unless  the 
^antee  within  a  certain  time  should  change 
its  course  of  conduct.  Has  held  to  be  a  law 
within  the  meaning  of  this  clause  Iron 
Mountain  R.  Co.  p.  Memphis,  (CCA  1899) 
M  Fed.  Rep.  113. 


'con-   ^ 

tracts.  Hamilton  Gas  Light,  etc.,  Co.  v.  Hani' 
illon,  (1892)  146  U.  S.  266,  affirming  (1389) 
37  Fed.  Rep.  832.  See  also  New  Orleans 
Waterworks  Co.  n.  Ixiuisiana  Sugar  Refining 
Co..   (1888)   125  U.  S.   IB, 

The  mere  r^ndiation  of  a  contract  by  a 
city,  and  the  refusal  to  pay,  present  a  naked 
case  of  breach  of  contract,  and  the  fact 
that  the  city  is  a  municipal  corporation  does 
not  give  to  its  refusal  the  character  of  a  law 
impairing  the  obligation  of  contracts.  Daw- 
son V.  Columbia  Ave.  Sav.  Fund,  etc.,  Co., 
(1905)  197  U.  8.  181,  citing  St.  Paul  Gas 
Light  Co.  c.  St.  Paul,  ( 1901 )  181  U.  S.  142, 
and  saying;  "  Undoubtedly  the  decisions  on 
the  two  sides  of  the  lines  are  very  near  to 
each  other.  But  the  case  at  bar  is  governed 
by  the  one  which  we  have  cited  and  not  by 
Walla  Walla  v.  Walla  Walla  Water  Co., 
(1898)  172  U.  S.  1,  which  Is  cited  and  dittin- 
guislud  in  St.  Paul  Gas  Light  Co.  v.  St.  Paul. 
In  Vieksburg  Waterworks  Co.  u.  Vicksburg, 
(1902)  185  U,  S.  65,  the  city  had  made  a 
contract  with  the  waterworks  company,  and 
afterwards  a  law  was  passed  authorizing  the 
city  to  build  new  works.  The  city,  acting 
under  this  law,  denied  liability,  and  took 
steps  to  build  the  works,  whereupon  the 
waterworks  company  filed  its  bill,  ailing 


held  to  preseDt  a  case  under  the  CanstitutioD. 
In  the  case  before  ub  there  was  no  legislation 
Bubsequent  to  the  contract,  and  it  is  not 
even  shown  that  there  is  color  of  previous 
lejtislation  for  the  city'a  acta.  Those  acta  are 
alleged  to  be  unlawful,  and  the  allegation 
would  be  maintained  bj'  showing  that  thejr 
were  not  warranted  by  the  laws  of  the  state." 

While  a  municipal  corporation,  in  entering 
into  a  contract  for  or  concerning  a  public 
utility,  may  act  in  a  guast-privat«  capacity, 


pudiation  by  the  iegulative  body  of  the  mu- 
nicipality, and  forcible  divestiture  of  the 
contractual  rights  hy  direction  of  said  body 
and  through  the  superior  phyxical  puwpr 
which  the  municipality  wields,  are  something 
more  than  the  mere  acts  of  a  private  person. 
Such  acts  of  the  municipal  corporation,  even 
if  they  fall  short  of  legislation,  within  the 
meaning  of  this  clause,  are  yet  imputable  to 
the  state  under  section  one  of  the  Fourteenth 
Amendment.  Riverside,  etc.,  E-  Co.  v.  River- 
side,  (1902)    llg  Fed.  Rep.  741. 

c.  Judicial  Decisions  and  Administhativb  Acts.  —  In  order  to  come 
■within  the  provision  of  the  Constitution  of  the  United  States,  which  declares 
that  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts,  not  onlj 
must  the  obligation  of  a  contract  have  been  impaired,  but  it  must  have  been 
impaired  by  a  law  of  the  state.  The  prohibition  is  aimed  at  the  legislative 
power  of  the  state,  and  not  at  the  decisions  of  its  courts,  or  the  acts  of 
administrative  or  executive  boards  or  officers,  or  the  doings  of  corporations  or 
individuals. 


New  Orleans  Waterworks  Co.  v.  Louisiana 
Sugar  Refining  Co..  (1888)  125  U.  S.  30; 
Weber  t;.  Rogan,  (1903)  188  U.  S.  10;  Han- 
ford  I).  Davies,  (1896)  163  U.  S.  278,  alfirm- 
in<l  (1892)  51  Fed.  Rep.  258;  Central  Land 
Co,  V.  Laidlcy,  (1895)  15B  U.  S.  109;  Brown 
V.  Smart,  (1892)  145  U.  S.  458,  afflrming 
(1888)  69  Md.  320;  St.  Paul,  etc.,  R.  Co.  p. 
Todd  County,  (1892)  142  U.  5.  285;  Allen  v. 
Allen,  [C.  C.  A.  18B9)  97  Fed.  Rep.  630; 
Ttay  V.  Weatern  Pennsylvania  NaturaJ  Gas 
Co..  (1891)  138  Pa.  St  890;  Storrfe  V.CoTtee, 
(1896)  90  Tex.  283.  But  see  Chesapeake, 
rt-c,  (.'.mill  Co,  V.  Baltimore,  etc.,  R.  Co., 
(18.12)  4  Oill  &  J.  (Md.)  1;  Watkina  v. 
Uortliington,   (1823)    2  Bland   (Md.)    509. 

The  state  court  may  erroneonali'  determine 
questions  arising  under  a  contract  which  con- 
stitutes the  basis  of  the  suit  before  it;  it 
may  hold  a  contract  void  which  in  our  opin- 
ion is  valid;  it  may  adjudge  a  contract  to 
Im  valid  which  in  our  opinion  is  void;  or  its 
interpretation  of  the  contract  may  in  our 
opinion  be  radically  wrong;  but  in  neither 
of  such  cases  would  the  judgment  be  re- 
viewable by  this  court  under  the  clause  of 
the  Constitution  protecting  the  obligation  of 
contracts  against  impairment  by  state  le^s- 
Intion,  and  under  the  existing  statutes  de- 
lining  and  regulating  its  jurisdiction,  unless 
thiit  judgment,  in  terms  or  by  its  necessary 
operation,  pivps  effect  to  some  provision  of 
the  state  constitution,  or  some  le^slative  valid 
enactment  of  the  state,  which  is  claimed  by  bond 
fhe  unsuccessful  party  to  impair  the  obliga- 
ton  of  the  particular  contract  in  question. 
Missouri,  etc.,  R.  Co.  v.  Rock,  (1866)  4  Wail. 
[U.  S.)  117,  181;  Ohio,  etc.,  R.  Co.  v.  Mc- 
Chire,(1870)  10  Wall. (U.  S.)  511,516;  Knoit 
e.  Exchange  Bank,  (1870)  12  Wall.  (U.  S.) 
379,    333;    Delmas   v.    Merchants'    Mut.    Ins. 


Co.,  (IB71)  14  WalL  (U.  S.)  661,  665;  North- 
western University  v.  People,  (1878)  99  U, 
S.  309,  319;  Chicago  L.  Ins.  Co.  c.  Needles, 
(18B5)   113  U.  S.  574,  682;  Lehigh  Water  Co. 

V.  Easton,  (1887)  121  U.  S.  392. 

A  decision  of  a  conrt  declaring  ■  contract 
void  ab  initio  —  en  instrument  to  be  no  con- 
tract at  all  —  is  a  very  different  thing  from 
a  decision  impairing  the  obligation  of  a  valid 
contract,  whereby  a  valid  instrument  ia  ren- 
dered inoperative  and  its  binding  effect  de- 
stroyed. It  is  the  duty  of  courts  not  only 
to  construe  contracts  and  to  apply  them  to 
their  proper  subjects,  but  also  to  pass  upon 
their  binding  effect  and  obligation,  and  if 
from  want  of  power  in  the  obligora  to  con- 
tract, or  from  want  of  form  in  the  contracts 
themselves,  or  because  they  are  contrary  to 
public  policy,  or  contravene  the  laws  of  the 
state,  either  as  contained  in  the  Constitution, 
statutes,  or  adjudications  of  the  courts,  tbey 
will  be  declared  void  and  will  not  be  enforced. 
This  power  is  continually  exercised,  and 
questions  as  to  the  validity  of  '  contracts 
probably  arise  more  frequently  in  the  courts 
of  Iowa  than  any  other  class  of  questions. 
The  power  of  the  courts  in  such  cases  to 
determine  the  invalidity  of  contracts  cannot 
be  denied.     HcClure  v.  Owen,  (1808)  26  Iowa 


By  a 


judgment  declaring  a  state  bond  in- 

a  suit  broueht  by  a  holder  of  the 

determine  \rtiether  he   was  entitled 

the   benefit  of   a   scheme   of   compromise 

which  the  state  had  offered,  no  obligation  of 

the   original  contract  was   impaired.      Ever.v 

leeal   rigiit   which   the   legal   paper   acquired 

when  the  bond  was  put  out  still  remains. 

New   York   Guaranty,   etc.,  Co.   P.   Board  of 

Liquidation,   (1881)    105  U.  S.  622. 


Tli»  Fowvr  to  Chang*  or  Kodlfy  DeoUloiis  Cannot  B«  Ezsrolaad  tO  take  away  rights  which 
have  been   acquired  by  contract  and  have  come  under  the  protection  of  the 

Constitution. 

864  V^nme  Vin. 


Muhlker  v.  New  York,  etc.,  R.  Co.,  (190B) 
197  U.  S.  670;  Barmon  o.  Auditor,  (1887| 
123  m.  122;  Ex  p.  McKnieht,  (1896)  4  Ohio 
Dec.  284;  WlUoughby  v.  Holdemess,  (1302) 
62  N.  H.  227. 


statute  of  the  state  which 
haa  been  upheld  or  effect  given  it  b^  the 
state     court.        National     Mut. 


On  a  dutige  In  decUion  by  the  Sttpreme      Ahsoc.  e.  Brahan,  (1804)  193  U.  S.  647. 

A  Ohang*  gf  Jndlaial  Cenitnutlan  in  BetpMt  to  a  Btatnte  should  be  given  the  same 
effect  in  its  operation  on  contracts  and  existing  contract  rights  that  would  be 
given  to  a  legislative  amendment;  that  is  to  say,  make  it  prospective,  but  not 
retroactive.  After  a  statute  has  been  settled  by  judicial  construction,  the 
construction  becomes,  bo  far  as  contract  rights  acquired  under  it  are  concerned, 
as  much  a  part  of  the  statute  as  the  text  itself,  and  a  change  of  decision  is  to 
all  intents  and  purposes  the  same  in  its  effect  on  contracts  as  an  amendment  of 
the  law  by  means  of  a  legislative  enactment. 


Douglass  V.  Pike  Countj,  (1879)  101  U.  8. 
687. 

The  obligation  of  a  contract  made  in  com- 
pliance vith  Uw  cannot  be  impaired  hy  ju- 
dicial decision.  The  construction  of  s  state 
stntute,  so  far  as  contract  rights  acquired 
un  ler  it  are  coocenied,  becomes  as  much  a 
part  of  the  statute  as  the  text  itself;  and  a 
I'hauge  of  decision  is  to  all  intents  and  pur- 
poses the  same  in  its  effect  on  contracts  as 
an  amendment  to  the  law  hy  means  of  a 
legislative  enactment,  and  the  rights  of  the 

Earties  are  to  be  determined  according  to  the 
iw  as  it  was  judicially  construed  to  be  when 
the  contract  was  made.  Union  Bank  t>. 
Oxford,  (1S88)  90  Fed.  Rep.  10. 

The  principle  that  if  a  contract  when  made 
was  valid  bj  the  laws  of  the  state  as  then 
expounded  by  all  departments  of  the  gov- 
ernment, and  as  administerecl  in  its  courts  of 
justice,  its  validity  and  obligation  cannot  be 
impaired  by  any  subsequent  action  of  legis- 
lation or  decision  of  the  courts  altering  the 
construction  of  the  law,  applies  where  there 
is  a  change  of  judicial  decision  as  to  the  con- 
stitutional power  of  the  legislature  to  enact 
the  law.  Gelpcke  v.  Dubuque,  (1803)  1  Wall. 
(U.  S.)   206. 

"  It  is  true  that  the  Supreme  Court  of  the 
United  States  have,  in  numerous  cases,  held 
that  where  a  contract  is  valid  at  the  time 
it  is  made,  under  the  laws  of  the  state  as 
then  expounded,  its  validity  or  obligation 
cannot  be  impaired  by  any  subsequent  ju- 
dicial decision  giving  a  different  exposition 
of  the  law;  and  this  court  has,  in  two  cases 


(Walker  v.  State,  (1879)  12  8.  Car.  282.  and 
Whaley  t>.  Oaillard,  (1884)  21  S.  Car.  STS), 
deferred  to  the  authority  of  that  court  in 
that  class  of  cases  which  involve  the  ques- 
tion whether  a  particular  law  or  decision  is 
in  violation  of  that  clause  of  the  Constitu- 
tion which  forbids  a  state  from  passing  any 
law  impairing  the  obligation  of  a  contract. 
But  even  in  the  Supreme  Court  of  the  United 
States  this  doctrine  is  confined  to  cases  of 
contract,  and  even  in  such  cases  it  is,  at 
least,  doubtful  whether  it  would  he  applied 
where,  at  the  time  the  contract  was  made, 
the  law  had  been  declared  only  by  a  single 
isolated  case,  never  recognized  or  followed, 
and  overnilod  at  the  first  opportunitv  pre- 
sented." McLure  v.  Melton,  (1885)  24  S. 
Car.  559. 

In  Alteriti  c.  Borgwardt,  (1809)  120  Cal. 
201,  it  was  held  that  the  rule  of  the  fcilerni 
courts  to  the  effect  that  contract  i  i};1itn 
acquired  under  a  judicial  construction  of  a 
statute  by  a  state  court  will  he  governed 
thereby,   and   cannot  be  affected  by  J    '   ' 


decision   i 

(1883)  03  Cal.  550,  to  the  effect  that  a  chattel 
mortgage  vested  title  in  the  mortgage  until 
reinstated  by  the  performance  of  the  condi- 
tions, as  this  was  not  a  judicial  construction 
of  section  2888  of  the  Cal.  Civ.  Code. 

First  decision  meainres  the  rights  under 
the  obligation.  —  When  there  is  a  diversity 
of  state  decisions  the  first  in  time  may  con. 
stitute  the  obligation  of  the  contract  and  the 
measure  of  rights  under  it,  Muhlker  v.  New 
York,  etc.,  R.  Co.,  (1905)   197  U.  S.  570. 


TI  What  CoitVtnvns  iMtUSXtltt  —  l.  In  General.—  A  law  which  alters 
the  terms  of  a  contract  by  imposing  new  conditions,  or  dispensing  with  those 
expressed,  is  a  law  which  impairs  its  obligation. 

Fund    ti.    Rider, 


SUte  Tax  on  ForeitniHeld  Bonds.  (1372) 
16  Wall.  [U.  S.)  320,  rww^infl  Delaware, 
etc.,  R,  Co.  P.  Com.,  (1870)  66  Pa.  St.  64, 
and  Pittsburg,  etc.,  R.  Co.  e.  Com,,  (1870) 
66    Pa.     St.     7.       See     also     the     following 

8  F.  S.  A.  -  66 


Connecticut.  —  Bishop's 
(1839)  13  Conn.  87. 

Florida.  —  Ponder   t>.   Graham,    (1851)    4 
Fla.  23. 

Oeorgia.  —  Orimhall  e.  Ross,   (1808)  T.  U. 
P.  Charlt.  (Ga,)  175. 
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Indiana.  —  Hopkins  v,  Jones,  (1864)  22 
Ind.  310. 

Iowa.  —  Holland  v.  Dickerson,  (1875)  41 
Iowa  367,  citing  Webster's  Dictionary. 

Massachusetts.  —  King  v.  Dedham  Bank, 
(1819)   15  Mass.  447. 

Mississippi.  —  Priestly  v.  Watkins,  ( 1886) 
62  Miss.  798. 

^orth  Carolina. — Jones  v.  Crittenden,  1 
liaw  Repos.  (N.  Car.)  386;  Swinburne  v. 
Mills,  (1897)   17  Wash.  611. 

In  the  nature  of  things  it  cannot  be  said 
that  subsequent  rights  which  are  so  limited 
as  to  prevent  them  in  any  degree  from  inter- 
fering with  prior  ones,  can  as  a  matter  of 
legal  concliision  be  held  to  impair  such  pre- 
vious contract  rights.  Board  of  Liquidation 
V.  Louisiana,  (1901)  179  U.  S.  622,  affirming 
(1899)  61  La.  Ann.  1849. 

Impair  does  not  mean  destroy;  therefore 
every  state  law  which  weakens  the  obligation 
of  a  contract  or  renders  it  less  operative 
is  unconstitutional.  Lapsley  v.  Brashears, 
(1823)  4  Litt.  (Ky.)  47.  See  also  Robinson 
V.  Magee,  (1858)  9  Gal.  84. 

Degree  of  impairment  immateriaL  —  The 
amount  of  the  impairment  of  the  obligation 
is  immaterial.  If  there  be  any,  it  is  suffi- 
cient to  bring  into  activity  the  constitutional 
provision  and  the  judicial  power  of  this  court 
to  redress  the  wrong.  Farrington  v.  Tennes- 
see, (1877)  95  U.  S.  683.  See  also  the  fol- 
lowing cases: 

United  States.  —  Walker  v.  Whitehead, 
(1872)  16  Wall.  (U.  S.)  314;  Planters'  Bank 
V.  Sharp,  (1848)  6  How.  (U.  S.)  327. 

Alabama.  —  Edwards  v.  Williamson,  ( 1881 ) 
70  Ala.  145;  Kirtland  v.  Molton,   (1868)  41' 
Ala.  548. 

Georgia.  —  Winter  v,  Jones,  ( 1861 )  10  Ga. 
195. 

Illinois.  —  Bruce  v.  Schuyler,  ( 1847 )  9  111. 
276. 

Oregon.  —  Ladd  v.  Portland,  (1898)  32 
Oregon  271. 

Tennessee.  —  Farnsworth  v.  Vance,  (1866) 
2  Coldw.  (Tenn.)   108. 

"The  objection  to  a  law,  on  the  ground  of 
its  impairing  the  obligation  of  a  contract,  can 
never  depend  upon  the  extent  of  the  change 
which  the  law  effects  in  it.  Any  deviation 
from  its  terms,  by  postponing  or  accelerat- 
ing the  period  of  performance  which  it  pre- 
scribes, imposing  conditions  not  expressed  in 
the  contract,  or  dispensing  with  the  perform- 
ance of  those  which  are,  however  minute  or 
apparently  immaterial  in  their  effect  upon 
the  contract  of  the  parties,  impairs  its  obli- 
gation." Green  v.  Biddle,  (1823)  8  Wheat. 
(U.  S.)  84. 


A  law  which  is  rtrictly  rsmedial,  in  no 
respect  affecting  the  obligation  of  a  contract, 
is  not  invalid.  Crawford  v.  Branch  Bank, 
(1849)  7  How.  (U.  S.)  282. 

For  legislation  demanded  by  the  poblic 
good,  however  it  may  retroact  on  contracts 
previously  made,  and  enhance  the  cost  and 
difficulty  of  performance,  or  diminish  the 
value  of  such  performance  to  the  other  party, 
there  is  no  restraint  in  the  Federal  Constitu- 
tion so  long  as  the  obligation  of  performance 
remains  in  full  force.  Curtis  v.  Whitney, 
(1871)    13  Wall.   (U.  S.)   70. 

Incidentally  affecting  contracts.  —  The  Con- 
stitution ought,  in  many  cases,  to  be  read 
and  considered  in  connection  with  the  ancient 
principles  of  the  common  law.  All  legis- 
lation which  may  incidentally  have  the  effect 
to  impair  contracts  is  not  objectionable. 
Mississippi  Art,  etc.,  Soc.  v.  Musgrove,  (1870) 
44  Miss.  820. 

Mixed  question  of  law  and  fact*  —  Whether 
a  law  impairs  the  obligation  of  a  contract 
turns  on  mixed  questions  of  law  and  fact. 
That  the  application  of  the  constitutional 
restriction  depends  partly  on  a  question  of 
fact  is  no  reason  for  holding  that  the  case 
is  not  one  in  which  it  may  be  relied  on.  The 
existence  of  the  contract,  the  impairment  of 
which  is  averred,  may  often  be  an  issue  of 
fact.  The  circumstances  which  render  the 
operation  of  the  law  an  impairment  of  the 
obligation  of  the  contract  may  often  be 
brought  to  the  knowledge  of  the  court  by 
parol  proof.  Iron  Mountain  R.  Co.  v.  Mem- 
phis, (C.  C.  A.  1899)  96  Fed.  Rep.  130. 

Statute  pending  for  executive  approraL  — 
A  statute  cannot  be  made  to  operate  so  as 
to  impair  the  obligation  of  a  contract  al- 
tered into  after  it  had  passed  both  houses  of 
the  legislature  but  while  it  was  pending  be- 
fore the  executive.  Wartman  v.  Philadelphia, 
(1869)  33  Pa.  St.  208. 

Clear  case  must  be  made  out.  —  To  aititk 
a  party  to  the  protection  of  the  constitu- 
tional provision  it  is  necessary  to  make  out  a 
clear  case,  fairly  within  the  protection  of  the 
Constitution.  Floyd  v.  Bhinding,  (1879)  54 
Cal.  41.  See  also  People  v.  Hays,  (1854)  4 
Cal.  127;  Esser  v.  Spaulding,  (1883)  17  Nev. 
289. 

C!ourts  never  annul  statutes  merely  be- 
cause the  legislative  judgment  or  discretion 
is  improvidently  exercised.  Platte,  etc.. 
Canal,  etc.,  Co.  v.  Dowell,  (1892)  17  Colo.  376. 

Courts  will  not  presume  dishonest  or  im- 
proper motived  on  the  part  of  legislative 
bodies.  Platte,  etc.,  Canals  etc.,  Co.  r. 
Dowell,   (1892)   17  Colo.  376. 


2.  ImpoBing  Conditions  on  Foreign  Corporations. —  A  state  statute  requiring 
corporations  incorporated  elsewhere  to  file  a  copy  of  their  charter  with  the 
secretary  of  state,  and  to  pay  a  small  fee  as-  a  condition  of  doing  business  there, 
does  not  impair  the  obligation  of  a  contract  entered  into  by  a  corporation  on 
the  date  the  statute  was  passed,  although  the  statute  does  not  go  into  operation 
yntil  a  subsequent  date, 
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Diamond  Glue  Co.  17.  U.  S.  Glue  Co.,  (1903) 
187  U.  S.  616.  See  also  Sandel  v,  Atlanta  L. 
Ins.  Co.,  (1898)  53  S.  Car.  241. 

''We  recognize  the  power  of  the  state  to 
impose  conditions  upon  foreign  corporations 
doing  business  in  the  state.  We  have  af- 
firmed the  existence  of  that  power  many 
times,  but  manifestly  it  cannot  be  exercised 
to  discharge  the  citizens  of  the  state  from 
their  contract  obligations."  Bedford  i;. 
Eastern  Bldg.,  etc.,  Assoc,  (1901)  181  U.  S. 
241. 

Forfeiting  permit.  —  Where  an  Act  of 
Texas,  in  existence  when  a  foreign  corpora- 
tion entered  the  state,  provided  that  for  a 
violation  of  its  terms  the  permit  to  do  busi- 
ness would  be  forfeited,  it  was  held  that  the 
forfeiture  did  not  impair  the  obligation  of 
any  contract.  Waters-Pierce  Oil  Co.  v.  State, 
(1898)  19  Tex.  Civ.  App.  1,  affirmed  (1900) 
177  U.  'S.  28. 

When  a  foreign  railroad  corporation  had 
been  permitted  to  extend  its  railroad  into  a 
state  upon  certain  conditions,  the  state  can- 
not require,  by  a  subsequent  statute,  the  rail- 
road company  to  do  something  in  addition 
to  that  required  by  the  terms  of  this  grant, 
in  order  to  continue  the  use  and  enjoyment 


of  the  privileges  panted,  as  by  a  statute 
compelling  domestication.  Com.  v.  Mobile, 
etc.,  R.  Co.,  (Ky.  1901)  64  S.  W.  Rep.  464. 
But  see  Goodrel  v,  Kreichbaum,  (1886)  70 
Iowa  362. 

A  subscription  to  the  stock  of  a  building 
and  loan  association,  its  issuance  and  the 
application  for  a  loan  in  pursuance  of  it, 
constitute  a  contract  which  is  inviolable  by 
the  state  legislature,  and  cannot  be  affected 
by  a  state  statute  requiring  such  an  associa- 
tion, a  foreign  corporation,  to  file  its  charter 
in  a  particular  office  and  deposit  securities 
as  a  condition  of  its  right  to  continue  to  do 
business  in  that  state.  Bedford  i;.  Eastern 
Bldg.,  etc.,  Assoc,  (1901)  181  U.  S.  240. 
See  also  American  Bldg.,  etc.,  Assoc,  v.  Rain- 
bolt,  (1896)  48  Neb.  434. 

A  Kentucky  statute  requiring  every  for- 
eign building  and  loan  association  doing  busi- 
ness in  the  state  to  pay  into  the  treasury 
annually  two  dollars  on  every  one  hundred 
dollars  of  its  annual  gross  receipts  does  not 
impair  the  obligation  of  contracts  of  sub- 
scribers made  before  the  law  was  passed,  as 
there  is  no  attempt  to  tax  the  property  of 
the  corporation.  Southern  Bldg.,  etc.,  As- 
soc V.  Norman,  (1895)  98  Ky.  297. 


3.  Cnratiye  Statutes. —  Contracts  are  not  impaired  but  confirmed  by  curative 
statutes.  There  is  nothing  in  the  Constitution  which  prohibits  the  legislature 
of  a  state  or  territory  from  exercising  judicial  functions,  nor  from  passing  an 
Act  which  divests  rights  vested  by  law,  provided  its  effect  be  not  to  impair 
the  obligation  of  a  contract. 

Randall  v,  Kreiger,  (1874)  23  Wall.  (U.  S.) 
146,  holding  that  a  statute  of  Minnesota 
providing  that  ''a  husband  and  wife  may 
convey  by  their  lawful  agent  or  attorney  any 
estate  or  interest  in  any  lands  situate  in  this 
territory;  and  aU  deeds  of  conveyance  of 
any  such  lands,  whether  heretofore  or  here- 
after made,  under  a  joint  power  of  attorney 
from  the  husband  and  wife,  shall  be  as  bind- 
ing and  have  the  same  effect  as  if  made  and 
executed  by  the  original  parties,''  does  not 
impair  the  obligation  of  any  contract  as  ap- 
plied to  a  deed  executed  under  a  power  of 
attorney  given  by  a  husband  and  wife  prior 
to  the  enactment  of  the  statute,  at  a  time 
when  there  was  no  mode  prescribed  by  stat- 
ute in  that  state  by  which  a  feme  covert 
could  execute  a  power  under  seal  to  pass  her 
Interest  in  real  estate.  Affirming  (1873)  2 
Dill.  (U.  S.)  444,  20  Fed.  Cas.  No.  11,554. 
See  also  Syracuse  (Dity  Bank  v.  Davis,  (1853) 
16  Barb.  (N.  Y.)  188. 


Curing  defective  acknowledgment  of  deed. 
—  A  statute  which  declares  that  a  deed  shall 
not  be  adjudged  invalid  by  reason  of  any 
defective  acknowledgment  is  valid.  Watson 
V.  Mercer,  (1834)  8  Pet.  (U.  S.)  109;  Purcellt?. 
Goshom,  (1858)  2  Disney  (Ohio)  00;  Tate 
V.  StooltzfooB,  (1827)  16  S.  &  R.  (Pa.)  35. 

Validating  irregular  incorporation.  — 
Whether  the  organization  of  a  corporation 
was  invalid  because  of  failure  U>  comply  with 
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the  terms  of  a  valid  law,  or  because  the 
organization  was  under  an  invalid  law  pur- 
porting to  authorize  such  a  corporation, 
there  is  no  impairment  of  the  obligation  of 
any  contract  by  subsequent  legislation  per- 
mitting the  irregular  or  invalid  corporation 
to  become  a  corporation  de  jure.  Deitch  v, 
Staub,  (C.  C.  A.  1902)  115  Fed.  Rep.  314. 
See  also  Shields  v.  Clifton  Hill  Land  (Do., 
(1894)  94  Tenn.  123. 

Confirming  execution  levies.  —  The  Con- 
necticut Act  of  1825,  confirming  the  levy  of 
executions  in  certain  cases,  was  held  to  be 
constitutional.  Mather  v.  Chapman,  (1826) 
6  Conn.  54. 

An  Act  which  validated  certain  usuriottt 
contracts  previously  made,  and  which  were 
void  in  part,  was  held  not  to  be  unconstitu- 
tional.' Mechanics',  etc.,  Mut.  Sav.  Bank  v, 
Allen,  (1859)  28  Conn.  97. 

Curing  proceedings  for  improvements. — 
It  is  within  the  power  of  the  legislature  to 
cure  retrospectively  proceedings  for  the  im- 
provement of  a  street  because  the  petition 
therefor  did  not  have  the  requisite  number 
of  signers,  since  the  legislature  might  have 
disposed  with  such  petition  in  the  first  in- 
stance, and  authorized  and  empowered  the 
municipality  to  initiate  the  proceeding  for 
the  improvement  without  any  petition  what- 
ever. Nottage  V,  Portland,  (1899)  35  Oregon 
639, 
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Validating  irregular  marriages.  —  The  Covtr 
necticut  Act  of  1820,  declaring  all  marriages 
previously  celebrated  in  the  state,  by  a  min- 
ister  ordained  and  empowered   to  celebrate 


marriages,  according  to  the  forms  and  usages 
of  any  religious  society  or  denomination,  to 
be  valid,  was  held  not  to  be  imconstitutionaL 
Goshen  v.  Stonington,  (1822)  4  Conn.  209. 


4.  Statntes  of  Limitations.  —  The  passage  of  a  new  statute  of  limitations, 
giving  a  shorter  time  for  the  bringing  of  actions  than  existed  before,  even  as 
applied  to  actions  which  had  accrued,  does  not  necessarily  affect  the  remedy 
to  such  an  extent  as  to  impair  the  obligation  of  the  contract  within  the  meaning 
of  the  Constitution,  provided  a  reasonable  time  is  given  for  the  bringing  of 
such  actions. 

the  time  to  the  special  nature  of  the  rights 
of  action  to  be  affected,  the  situation  of  the 
parties,  and  other  surrounding  circumstances. 
A  single  period  cannot  be  fixed  for  all  cases, 
because  what  would  be  reasonable  in  one 
class  of  cases  would  be  entirely  unreasonable 
in  another.  Each  limitation  must,  tlierefore, 
be  separately  judged  in  the  light  of  the  cir- 
cumstances surrounding  the  class  of  cases  to 
which  it  applies,  and,  if  the  time  is  reasonable 
in  respect  of  the  class,  it  will  not  be  adjudged 
unreasonable  merely  because  it  is  deemed  to 
operate  harshly  in  some  particular  or  ex- 
ceptional instance;  as  where  the  person 
against  whose  right  the  limitation  runs  is 
under  some  disability,  out  of  the  state,  or 
unavoidably  prevented  from  suing  within  the 
time  prescribed."  Lamb  v.  Powder  River 
Live  Stock  Co.,  (C.  C.  A.  1904)  132  Fed. 
Rep.  442. 


In  re  Brown,  (1889)  135  U.  S.  705.  See 
also  the  following  cases: 

United  States.  —  Bockee  r.  Crosby,  (1828) 
2  Paine  (U.  S.)  432,  3  Fed.  Cas.  No.  1,693; 
Barker  v.  Jackson,  (1826)  1  Paine  (U.  S.) 
559,  2  Fed.  Cas.  No.  989;  Koshkonong  v.  Bur- 
ton, (1881)  104  U.  S.  675;  Barrett  v.  Holmes, 
(1880)    102  U.  S.  655. 

California.  —  Scarborough  v.  Dugan,  ( 1858) 
10  Cal.  305. 

Georgia, — McKenny  v.  Compton,  (1855) 
18  Ga.  170;  Griffin  v.  McKenzie,  (1849)  7  Ga. 
163. 

Kentucky.  —  Pearce  r.  Patton,  (1846)  7  B. 
Mon.  (Ky.)  163;  Lewis  v.  Harbin,  (1845) 
5  B.  Mon.  (Ky.)  564;  Amy  v.  Smith,  (1822) 
LLitt.   (Ky.)  327. 

Maryland.  —  State  v.  Jones,  (1863)  21  Md. 
432. 

Massachusetts.  —  Call  v.  Hagger,  (1812)  8 
Mass.  423. 

Mississippi.  —  Briscoe  v.  Anketell,  (1854) 
28  Miss.  361. 

New  York.  —  Columbia  Bank  v.  Atty.-(5en., 
(1829)   3  Wend.   (N.  Y.)  588. 

South  Carolina.  —  Wardlaw  v.  Buzzard, 
(1867)   15  Rich.  L.   (S.  Car.)    158. 

See  Sturges  v.  Crownishield,  (1819)  4 
Wheat.  (U.  S.)  207. 

Absolnte  bar  is  invalid.  —  To  give  a  statute 
of  limitations,  declaring  generally  that  no 
action,  or  no  action  of  a  certain  class,  shall 
be  brought  except  within  a  certain  limited 
time  after  it  shall  have  accrued,  a  literal  in- 
terpretation and  a  retrospective  operation,  so 
that  if  an  action  accrued  more  than  the  lim- 
ited time  before  the  statute  was  passed  it 
would  have  the  effect  of  absolutely  barring 
such  action  at  once,  would  render  it  unconsti- 
tirtional.  Sohn  v.  Waterson,  (1873)  17 
Wall.  (U.  S.)  599.  See  also  Johnson  r.  Bond, 
(1847)  Hempst.  (U.  S.)  533,  13  Fed.  Cas. 
No.  7,374;  Forsyth  v.  Marbury,  (1830)  R.  M. 
Charlt.  (Ga.)  331;  Morton  v.  Sharkey, 
(1860)   McCahoTi   (Kan.)    113. 

A  limitation  is  unreasonable  which  does 
not,  before  the  bar  takes  effect,  afford  full 
opportunity  for  resort  to  the  courts  for  the 
enforcement  of  the  rights  upon  which  the 
limitation  is  intended  to  operate,  and  this 
opportunity  must  be  afforded  in  respect  of 
existing  rights  of  action  after  they  come 
within  the  present  or  prospective  operation 
of  the  statute,  and  in  respect  of  prospective 
rights  after  they  accnie.  "  It  is  usual  in 
prescribing  periods   of   limitation   to   adjust 


Reasonableness  primarily  question  for  legis- 
Uture.  —  Whether  the  time  allowed  in  a 
statute  of  limitation  passed  after  a  contract 
has  been  entered  into  is^  under  all  the  cir- 
cumstances, reasonable,  is  a  question  to  be 
determined  primarily  by  the  legislature,  and 
the  courts  cannot  overrule  the  decision  of 
that  department  of  the  government  unless  a 
palpable  error  has  been  committed.  *'  In 
judging  of  that,  we  must  place  ourselves  in 
the  position  of  the  legislators,  and  must 
measure  the  time  of  limitation  in  the  midst 
of  the  circumstances  which  surrounded  them, 
as  nearly  as  possible;  for  what  is  reasonable 
in  a  particular  case  depends  upon  its  par- 
ticular facts."  Terry  t?.  Anderson,  (1877)  95 
U.  S.  633. 

Particular  periods  held  reasonable  —  Thir- 
teen  months.  —  Merchants  Nat.  Bank  r. 
Braithwaite,   (1898)   7  N.  Dak.  358. 

Thoelve  months.  —  Cameron  v.  Louisville, 
etc.,  R.  Co.,  (1891)  69  Miss.  78;  Rexford  r. 
Knight,   (1854)   11  N.  Y.  308. 

Nine  <ind  one-half  months. —  Terry  r.  An- 
derson, (1877)  95  U.  S.  628;  Mills  r.  Scott. 
(1878)  99  U.  S.  27;  Samples  v.  City  Bank, 
(1873)  1  Woods  (U.  S.)  523,  21  Fed.  Cas. 
No.   12,278. 

Eight  and  one-half  months.  —  Vance  r. 
Vance,  (1883)  108  U.  S.  514;  Smith  v.  Pack- 
ard, (1860)   12  Wis.  371. 

Seven  months.  —  Power  v.  Kitching,  ( 1901 ) 
10  N.  Dak.  264. 

Six  months.  —  WTieeler  v.  Jackson.  (1890) 
137  U.  S.  245;  Turner  r.  New  York,  (1897) 
168  U.  S.  90;  Cox  v.  Berry,    (1853)    13  Ga, 
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Smith  V.  Morrison,  (1339)  22  Pick.  (Mass.) 
430;  RuBsell  V.  Akeley  Lumber  Co.,  (1801) 
4fi  Mian.  376. 

Five  months.  —  Bigelow  v.  Bemia,  (1861) 
2  Allen  (Ma»B.)   406. 

Four  and  one-half  montha.  —  Stine  v.  Ben- 
nett. 13  Minn.  163;  Horbftch  v.  Miller,  (18T6) 
4  Neb.  31. 

Three  nion(A«.  —  Gildllan  v.  Union  Canal 
Co.,  (1883)  lOa  U.  S.  404,  as  to  the  time  for 
bondholder  to  signify  dissent  from  a  com- 
promise of  claims. 

Particnlai  periods  tield  nnieauiuible  — 
Twelve  montft*.  —  McGahey  o.  Vir^nia, 
(1809)  135  U.  S.  662,  as  to  the  time  to 
present  tax- receivable  bonds  and  coupons  in 
payment  of  taxes.  See  also  Perelea  v.  Water- 
town,  (18T4)  6  Bias.  (U.  S.)  79.  19  Fed.  Gas. 
No.  10.980;  American  Assoc,  v.  Innis,  (1001) 
109  Ky.  5B5. 

Three  motiifts.  ^  Merchants  Nat.  Bank  V. 
Braithwaite,  (1898)  7  N.  Dak.  358,  372;  Lamb 
V.  Powder  River  Live  Stock  Co.,  (C.  C.  A. 
1904)   132  Fed.  Rep.  434. 

One  monlh.  —  Berry  v.  Ransdall,  (1863)  4 
Met.  (Ky.)  292. 

Time  of  abaence  from  the  atate.  —  At  the 
time  of  the  commencement  ot  an  action  it 
was  provided:  "If,  after  a  cause  of  action 
baa  accrued  against  a  person,  he  departs  from 
and  reaidea  without  the  state,  or  remains  con- 
tinuoualy  abaent  therefrom  for  the  space  of 
one  year  or  more,  the  time  of  his  absence  ia 
not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action."  Prior  to  the  trial 
the  statute  was  amended  ao  as  to  read:  "  If, 
after  a  cause  of  action  has  accrued  against  a 
person,  he  departs  from  and  resides  without 
the  state,  and  remains  continuously  absent 
therefrom  for  the  space  of  one  year  or  more, 


is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action."  It  was  held  Itial 
the  amendatory  act,  as  applied. to  the  pending 
cause  of  action,  would  violate  the  constitu- 
tional proviHlon.  Lockport  First  Nat.  Bank 
V.  Biaaell,  (Supni.  Ct.  1889)  7  N.  Y.  Supp.  53. 

A  Btatnte  of  limitation  relating  to  {lound 
rents  providing  that  where  no  payment, 
claim,  or  demand  shall  have  been  made  for 
twenty-one  years,  or  no  declaration  or  ac- 
knowledgment of  the  existence  thereof  shall 
have  been  mode  within  that  period,  and  pro- 
viding that  the  statute  shall  not  go  into 
effect  until  three  years  from  its  passage,  doea 
not  impair  tlie  obligation  of  contracts  even 
as  to  ground  rents  reserved  liefore  the  passage 
of  the  Act.  Wilson  v.  Iseminger,  ( 1902)  185 
U.  S.  62.  aifirming  Clay  v.  laeminger,  (1899) 
190  Pa.  St.  5S0,  and  (1898)  187  Pa.  St.  108. 
See  also  Biddle  v.  Mooven,  (188S)  120  Pa. 
St.  221. 

Repeal  of  atatnte  of  limitationa.  —  A  stat- 
ute limiting  the  time  in  which  civil  actions 
may  be  brought  may  be  repealed  and  a  party 
may  be  deprived  of  invoking  the  statute  as  a 
defense.  Bradford  i;.  Shine,  (1860)  13  Fla. 
303.  See  also  Billings  t).  Hall,  ( 1857 )  7 
Cal.  1;  Swickard  v.  Bailey,  (1866)  3  Kan. 
507;  Caperton  v.  Martin,  (1870)  4  W.  Va. 
138. 

An  ordinance  reviving  a  claim  already  ex- 
tinct under  a  statute  of  limitations,  inter- 
feres with  rights  already  rested  and  is  un- 
constitutional. Lockhart  v.  Horn,  (1871)  1 
Woods  (U.  S.)  628,  15  Fed,  Gas.  No.  8,445, 
affirmed  on  other  grounds  Horn  v.  Lockhart, 
(1873)  17  Wall.  (U.  S.)  570.  See  also  Tal- 
bott  V.  Wright.  (1877)  2  Ginc.  L.  Bui.  78,  23 
Fed.  Cas.  No.  13,733. 


6.   Exemptioii    Lawt.  —  Exemption  of  property  from  sale  under  execution, 
created  by  a  state  constitution  and  laws  passed  thereunder,  is  invalid  as  regards 
oontraets  made  before  the  adoption  of  the  Constitution. 
(1873)   2  Hughes 


Edwards  v,  Kearzey,  (1877)  96  U.  8.  601, 
reverting  (1876)  75  N.  Car.  409.  See  also 
the  following  cases; 

C7n«(*d  «(aieg.  —  Gunn  r.  Barry,  (1872)  15 
Wall.  (U.  S.)  613;  In  re  Wyllie.  (1872)  2 
Hughes  (U.  S.)  449.  30  Fed.  Cas.  No.  18,112. 

fleorgia.  —  Jones  v.  Brandon,  (1873)  48 
Oa.  503;  Fornvth  f.  Marbury,  (1830)  R.  M. 
Charlt.  (Ga.l   SSI. 

Iowa.  —  Willard  f .  Sturm,  [  1896)  06  Iowa 
555. 

//oiiigi'ann.  — Sabatier  f.  Their  Creditors, 
(1828)  6  Mart.  N.  S.  (La.)  585;  Blouin  v. 
I>-del.  (1<)03)   109  La.  710. 

North  Carolina. —  Earle  v.  Hardle.  (1879) 
80  N.  Car.  177 ;  Gheen  v.  Summey,  ( 1878)  80 
N.  Car.  187. 

Honth  Carolina.  —  Cochran  c.  Darcy, 
(1873)  5  S.  Car.  126. 

Tenneatee. — Hannum  v.  Mclnturf,  (1873) 
6  Bait.  (Tenn.)  225. 

Fir^tnia.  —  Homestead  Caaea,  (1873)  22 
Gratt.   (Va.)  266. 

Contra— [/niled    Stain.  — In     re.    Vopler. 


No. 


3.)  297,  28  Fed.  Cas. 


Georgia.  —  Hardeman  p.  Downer,  ( 1869) 
39  Ga.  425. 

Konsos.  —  Cuaic  v.  Douglass,  (1866)  3 
Kan.  123. 

tficAtgon.  — Rockwell  v.  Hubbell,  (1846) 
2  Dougl.   (Mich.)   197. 

Minnraota.  —  (.iT\mp»  v.  Bryne,  2  Minn.  89. 

hiianieaipjii.  —  Stephenson  v.  Osborne, 
(1866)  41  Miss.  119. 

JVfid  Korfc.  — Morse  v.  Gootd,  (1864)  11 
N.  Y.  281. 

Tioi-th  Carolina.  — G&Ttett  v.  Chesire, 
(1873)  69  N.  Car.  396;  Hill  v.  Kessler, 
(1869)   63  N.  Car.  437. 

Soath  Carolina.  — In  re  Kennedy,  (1870) 
2  S.  Car.  216;  Howze  t).  Howm,  (1870)  2  8. 
Car.  229. 

Such  lawi  are  part*  of  contracta.  —  The 
established  construction  of  this  clause  re- 
quires that  statutes  exempting  property  of 
the  debtor  from  attachment  or  execution 
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CONSTITUTION, 


Art.  I.,  Me.  IOl 


shall  be  construed  to  be  parts  of  all  con- 
tiacts  made  when  they  are  in  existence,  and 
therefore  cannot  be  held  to  impair  their  obli- 
gation. Denny  v,  Bennett,  (1888)  128  U.  S. 
495.  See  also  Bronson  v.  Kinzie,  (1843)  1 
How.  (U.  S.)  321. 

Statutory  privileges  and  exemptions,  as 
distinguished  from  those  conferred  by  the 
Constitution,  are  granted,  subject  to  the 
power  of  the  general  assembly  to  repeal  or 
modify  the  Act  that  gives  them,  and  all 
private  agreements  are  entered  into,  in  con- 
templation of  law,  with  full  knowledge  that 
such  privileges  or  exemptions  may  be  recalled 
when  not  resting  in  contract.  Leak  v.  Gay, 
(1890)  107  N.  Car.  468. 

Increase  of  exemptions.  —  As  to  debts 
previously  contracted  an  increase  of  exemp- 
tions by  a  state  law  is  prohibited  by  the  con- 
stitutional provision.  Wilson  r.  Brown, 
(1877)  58  Ala.  62.  See  also  Lessley  v. 
Phipps,  (1874)  49  Miss.  790.  But  see 
Sneider  v.  Heidelberger,  (1871)  45  Ala.  126. 

Descent  of  homestead.  —  Under  the  Minne- 
sota law  in  force  prior  to  1889,  the  home- 
stead of  the  debtor,  upon  his  decease,  be- 
came assets  for  the  payment  of  his  debts, 
subject  only  to  the  homestead  rights  of  his 
widow  and  minor  children,  if  any.  The  Pro- 
bate Ck>de  of  1889  provided  that  the  home- 
stead of  the  deceased  shall  descend  to  his 
heirs  generally,  in  order  of  descent,  "  free 
from  all  debts  or  claims  upon  the  estate  of 
the  decease."  It  was  held  that  this  provision 
was  invalid  as  respects  contracts  made  before 
its  enactment,  for  the  reason  that  it  impairs 
their  obligation  by  so  materially  affecting 
the    subsisting   remedy    as    substantially   Ut 


lessen  their  value.    Dunn  v.  Stevens,   (1895) 
62  Minn.  380. 

Farm  implements,  mechanics'  tools,  and 
furniture.  —  A  statute  may  exempt  from  sale 
under  execution  the  necessary  implements  of 
agriculture,  the  tools  of  a  mechanic,  and  arti- 
cles of  necessity  in  household  furniture. 
Regulations  of  this  description  have  always 
been  considered  in  every  civilized  community 
as  properly  belonging  to  the  remedy,  to  be 
exercised  by  every  sovereignty  according  to 
itb  own  views  of  policy  and  humanity.  Von 
Hoflfman  v.  Quincy,  (1866)  4  Wall.  (U.  S.) 
553.    See  also  the  following  cases: 

Georgia.  —  Hardeman  v.  Downer,  (1869) 
39  Ga.  430. 

Indiana.  —  Taylor  17.  Stockwell,  (1879)  66 
Ind.  505. 

New  York.  —  Danks  v.  Quackenbush,  ( 1848) 
1  N.  Y.  129,  affirming  (1845)  1  Den.  (N.  Y.)' 
128. 

Utah.  —  Folsom  r.  Asper,  ( 1903)  25  UUh 
299. 

The  exemption  of  a  carriage  from  forced 
sale  for  debt  was  sustained.  Helm  v.  Prid- 
gen,  (1878)   1  Tex.  App.  Civ.  Cas.,  §  643. 

Samings  of  heads  of  families.  —  A  statute 
which  absolutely  exempts  to  married  men  or 
heads  of  families  their  earnings  for  personal 
services  rendered  within  sixty  days  next  pre- 
ceding the  levy  of  execution,  by  garnishment 
or  otherwise,  being  reasonable,  and  directed 
to  the  remedy,  and  not  the  right,  does  not 
impair  the  obligation  of  contracts  entered 
into  prior  to  its  passage.  Kirkman  v.  Bird, 
(1900)  22  Utah  100.  See  also  Folsom  r. 
Asper,  (1903)  25  UUh  299. 


6.  Stay  Laws.  —  Stay  laws  are  void,  as  they  change  a  term  of  the  contract  by 
poBtponing  the  time  of  payment. 

South  Carolina.  —  State  v.  Carew,  (1866) 
13  Rich.  L.  (S.  Car.)  498;  Goggans  v.  Tur- 
nipseed,  (1868)  1  S.  Car.  80. 

But  see  U.  S.  Bank  v.  Longworth,  (1829)  1 
McLean  (U.  S.)  3&,  2  Fed.  Cas.  No.  923; 
Ex  p.  Pollard,  (1866)  40  Ala.  77;  Frev  v, 
Hebenstreit,  (1842)  1  Rob.  (La.)  561. 


Edwards  v.  Kearzey,  (1877)  96  U.  S.  601. 
See  also  the  following  cases: 

United  States.  — DsLniels  v.  Teamey,  (1880) 
102  U.  S.  419;  New  Orleans  v.  Morris,  (1877) 

3  Woods  (U.  S.)  115,  18  Fed.  Cas.  No.  10,183, 
as  to  process  against  a  municipal  corporation ; 
U.  S.  Bank  v.  Frederickson,  (1821)  2  Fed. 
Cas.  No.  945. 

Alabama.  — Hudspeth  v.  Davis,  (1867)  41 
Ala.  389. 

Georgia.  —  Aycock  v.  Martin,  (1867)  37 
Ga.  124. 

Kentucky. —  BlsLiT  v.  Williams,  (1823)  4 
Litt.  (Ky.)  35;  Lapsley  v.  Brashears,  (1823) 

4  Litt.  (Ky.)  47;  Johnson  v.  Higgins,  (1861) 
3  Met.  ( Ky. )  566. 

Missouri.  —  Stevens  v.  Andrews,  (1860) 
31  Mo.  205;  Bumgardner  v.  Circuit  Ct., 
(1835)  4  Mo.  50;  Bailyt?.  Gentry,  (1822)  1 
Mo.  164. 

North  Carolina.  —  Lyon  v.  Akin,  (1878) 
78  N.  Car.  258;  Harrison  v.  Styres,  (1876) 
74  N.  Car.  290;  Barnes  v.  Barnes,  (1861)  8 
Jones  L.  (N.  Car.)  366;  Jones  v.  Crittenden, 
1  Law  Repos.  (N.  Car.)  385;  Berry  v. 
Haines,  2  Law  Repos.  (N.  Car.)  428. 

Pennsylvnia.  —  White  v.  Crawford,  (1877) 
84  Pa.  St.  437;  Chaflfee  v.  Michaels,  (1858) 
31  Pa.  St.  283. 


A  Uw  aUowing  a  stay  of  execution,  not- 
withstanding a  waiver,  is  unconstitutional. 
Lewis  i;.  Lewis,  (1864)  47  Pa.  St.  127.  Se« 
also  Billmeyer  v.  Evans,  (1861)  40  Pa.  St. 
324. 

Stay  law  to  operate  by  consent  of  majority 
of  creditors.  —  A  statute  which  provides  that 
when  the  defendant  in  any  action  that  was 
pending  at  the  date  of  the  law,  or  which 
shall  be  instituted  within  twelve  months 
thereafter,  for  the  recovery  of  the  debt,  **  shall 
have  filed  an  affidavit  setting  forth  that  the 
majority  of  his  creditors,  whose  demands 
exceed  two-thirds  of  his  entire  indebtedness, 
have  agreed  in  writing  to  extend  the  time  of 
payment  of  the  debts  due  them  respectively, 
the  court  shall  direct  the  prothonotary  to 
report  the  terms  of  the  said  extension  upon 
evidence  submitted  to  him  by  the  defendant; 
and  thereupon  the  court  shall  enter  an  order 
in  the  cause,  that  no  execution  shall  issue 
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of  the  prothonotary  that  the  majority  of  the 
creditor!  of  the  defendant,  nhoae  demands 
exceed  two-tbirda  of  hia  entire  indebtedneBB, 
have  agreed  &■  aforesaid,  to  extend  the  time 
of  payitieiit  of  the  debts  due  them  re- 
spectively," impairs  the  obligation  of  the  con- 
tracts sued  upon.  Bunn  v.  Gorgaa,  (1862)  41 
Pa.  St.  *44. 

A  «Ur  law  is  Talid  only  when  it  stays  civil 
process  for  a  reasoQable  time,  and  reaaonable- 
ness  includes  deGniteness.  Clark  c.  Martin, 
(1385)  49  Pa.  St,  301,  See  alao  Chadwick  ». 
Moore,  (18«)  8  W.  &  S.  IPa.)  40;  Thomp- 
son e.  Buckley,  (1877)  12  Phila.  (Pa.)  457, 
34  Leg.  Int.   (Pa.)   148. 

On  ezecntion  sale  for  Issa  than  two-third> 
Taluation.  —  A  stat«  statute  providing  that 
a  sale  shall  not  be  made  of  property  levied 
on  under  an  execution  unless  it  shall  bring 
two-thirds  of  its  valuation  according  to  the 
opinion  of  three  householders  is  unconstitu- 
tional and  void.  McCracken  p.  Hayward. 
(1844)  2  How.  (U.  S.)  808.  See  also  Moore 
1-.  Fowler,  (1847)  Hempat.  (U.  S.)  536,  17 
Fed.  Cas.  No.  9,781.  But  aee  Williams  v. 
Waldo,  {1841)  4  111.  264;  Delahay  r.  Me- 
Connel,  (1842)  5  111.  157;  Chadwick  c 
Moore,  (1844)  8  W.  ft  S.  (Pa.)  49;  Lan- 
caster Sav.  Inst.  c.  Reigart,  (1844)  2  Pa. 
L.  J.  Rep,  516,  3  Pa.  L.  J.  238. 

The  various  fonna  of  sxecntion  existing  at 
the  data  of  the  contract  do  not  enter  into 
and  form  a  part  of  its  obliRation.  Any  one 
or  all  of  them  may  be  modified  or  amended, 
or  may  be  abolished  altogether,  and  others 
substituted,  having  in  view,  in  good  faith,  the 
enforcement  of  the  judgment.  Oarland  v. 
Brown,  (1873)  23  Gratt.   (Va.)   173. 

If  wcuiity  be  given  for  jndgment.  —  The 
provisions  of  the  Tetmestee  Act  of  Jan. 
28,  1861,  which  prohibited  the  issuance  of 
esecutions  on  existing  judgments,  and  the 
return  of  executions  already  issued  and  not 
satisfied,  provided  additional  stay  or  was 
given  for  the  security  of  the  judgment  or 
debt,  for  the  period  of  twelve  months,  were 
held  to  be  constitutional.  Farns worth  v. 
Vance,  (1866)   2  Coldw.   (Tenn.)   108. 

Postponing  letum  of  writs  by  changing 
time  for  holding  courts.  —  So  much  of  the 

South  Carolina  Act  of  September,  1886,  "to 
alter  and  fix  the  times  for  holding  the 
(Courts  of  Common  Pleas  in  this  state,"  as 
postpones  the  return  of  writs  and  other 
process  in  actions  ex  contractu,  and  suspends 
the  proceedings  in  such  actions,  is,  so  far  as 
it  aO'ects  contracts  existing  when  the  Act 
was  passed,  repugnant  to  the  provision  of 
the  Constitution  of  the  United  States.  Wood 
V.  Wood,  (1867)  14  Rich.  L.   (S.  Car.)  148. 

Postponing  time  of  foreclosure  sale.  — 
Where  under  a  law  in  existence  at  the  time 
A  contract  was  made  a  mortpsfree  had  the 
right  to  the  sale  of  land  at  once  upon  the 
isBuancP  of  his  execution,  subject  only  to  the 
redemption  provided  tor  by  law,  a  law  which 
compels  him  to  wait  more  than  a  year  after 


to  be  unconstitutional  and  void.  Swinburne 
r.  Mills,  (1SS7)  17  Wash.  811.  See  also 
Taylor  v.  Stearns,  (1868)  18  Gratt.  (Va.) 
244.  But  see  Von  Baumbach  v.  Bade,  (1899) 
9  Wis.  569. 

Hakii^  judgment  payable  in  instalmenta. 
—  A  stay  law  of  Texan,  which  allowed  the 
defendants  in  executions  to  liquidate  judg- 
ments by  instalments,  was  held  to  be  uncon- 
stitutional. Jacobs  D.  Smallwood,  (1869)  63 
N.  Car.  112;  Jones  v.  McMahau.  (188S)  30 
Tex.  719;  Earle  v.  Johnson,  (1868)  31  Tex. 
164. 

Staying  proceediuga  sgalnst  corporation 
pending  aoit  for  forfeiture  of  charter.  ^  The 
provision  of  the  second  section  of  the  Louis- 
iana Act  of  March  26,  1842,  directing  all 
judicial  proceedings  by  individuals  against 
the  Clinton  and  Fort  Hudson  Railroad  Com- 
pany to  be  stayed,  must  be  understood  as 
suspending  such  proceedings  pending  a  suit 
by  the  state  for  the  forfeiture  of  its  charter, 
in  order  that  no  one  creditor  may  gain  an  un- 
due advantage  over  the  rest.  Such  a  tem- 
porary stay  of  proceedings  does  not  impair 
the  obligation  of  contracts.  It  la  a  conserva- 
tory measure  only.  Otherwise,  were  the 
clause  interpreted  as  directing  a  stay  of  all 
proceedings  from  the  promulgation  of  the 
Act  for  an  indefinite  period,  upon  the  mere 
authority  of  the  legislature.  State  v.  Judge, 
(1642)  2  Rob,  (La.)  307. 

Of  process  against  volunteers.  —  A  stay 
law  which  provided  that  "  no  civil  process 
shall  issue  or  be  enforced  against  any  person 
mustered  into  the  service  of  this  state  or  of 
the  United  States,  during  the  term  for  which 
he  shall  be  engaged  in  such  service,  nor  until 
thirty  days  after  he  shall  have  been  dis- 
charged therefrom,"  wns  held  to  be  valid 
when  the  Act  of  Congress  under  which  the 
volunteers  were  mustered  into  the  service  of 
the  United  States  fixed  the  term  at  not  more 
than  three  years  nor  less  than  six  months, 
as  the  stay  given  was  not  indefinite  as  to  its 
maximum  duration,  but  was  for  a,  period 
certain  and  prefixed,  or,  at  the  least,  a  period 
that  is  capable  of  being  easily  reduced  to  cer- 
tainty, and  was  reasonable  in  view  of  the  ex- 
isting  civil  war.  Breitenbach  v.  Bush,  (1863) 
44  Pa.  St.  317.  See  also  McCormick  r.  Rusch, 
(1863)  15  Iowa  127;  Edmonson  v.  Ferguson, 
(1848)  11  Mo.  344;  Coxe  t'.  Martin,  (1863) 
44  Pa.  St.  322. 


ing  the  war  "  was  held  to  be  invalid,  as  the 
period  was  indefinite.  Claik  c.  Martin, 
(1883)  3  Grant  Cas.  (Pa.)  393.  See  also 
Hasbrouc  v.  Shipman,  (1862)  16  Wis.  316. 

Suspending  legal  proceedings  dating  in- 
vaaion.^An  Act  suspending  legal  proceed- 
ings during  an  actual  invasion  is  not  a  law 
impairing  the  obligatioTi  of  contracts.  John- 
son P.  Duncan,  (1816)  3  Mart.  (La.)  530. 


Las  no  intereet  affected  or  uonstitutional 
right  violated;  and  hia  adversary  alone  has 
grounds   of   complaint.      To    permit    him   to 


be  allowing  him  to  avail  himBeU  of  his  own 
wrong.  MTUnney  v.  C»rroll,  (1827)  5  T.  B. 
Mon.   (Ky.)  66. 


7.  Bedemption  Laws. —  A  state  statute  which  authorizes  the  redemption  of 
property  sold  upon  foreclosure  of  a  mortgage,  where  no  right  of  redemption 
previously  existed,  or  which  extends  the  period  of  redemption  beyond  the  time 
formerly  allowed,  cannot  constitutionally  apply  to  a  sale  under  a  mortgage 
executed  before  its  passage. 

tion,  without  violating  the  Federal  Conati- 
tutiou.  Moore  v.  Martin,  (1869)  38  Cal.  488. 
See  also  Tuolumne  Redemption  Co.  v.  Sedg- 
wick, (1S60)  15  Cal.  616,  overruling  People  c. 
Hays,  (1664)  4  CaL  127;  DkvIb  v.  Bupe, 
(1887)  114  Ind.  536;  Edwards  v.  Johnson. 
(1885)  105  Ind.  SM;  Bryson  i;.  McCrearr, 
(1884)   102  Ind.  1. 

From  sale  of  land  for  ttuns.  — A  public 
road  board  created  for  and  charged  with 
the  duty  of  constructing  and  »iTintBi'''ng  a 
better  class  of  public  carriage  roads,  and 
given  the  right  to  acquire  1bui&,  for  a  apeci- 
fied  t«rm,  sold  for  failure  to  pay  assessmenta 
laid  thereon  for  benefits,  is  a  purely  gov- 
emmental  agency;  and  the  board  acquires  no 
contract  rights  in  such  lands  \rtiich  are  im- 
paired by  legislation  providing  a  mode  by 
which  the  assessment  might  be  compounded, 
compromised,  and  discharged,  and  tnat  thia 
might  be  done  where  the  real  estate  had  not 
been  sold  to  a  bona  fide  purchaser  other  than 
the  public  road  board  or  its  representative. 
Such  a  board  could  not  hold  real  estate  in  a 
proprietary  or  private  sense,  and  after  it  was 
empowered  to  bid  in  at  its  own  sale  it  ac- 
quired no  more  proprietary  interest  in  the 
real  estate  struck  off  to  it  than  it  had  had 
in  the  assesBment.  Its  purchase  was  in  per- 
petuation of  the  lien  and  in  aid  of  colleeUoD, 
and  it  was  aa  competent  for  the  legislature, 
as  between  it  and  its  own  agent,  to  preacribe 
terms  upon  which  the  landowner  might 
redeem,  as  to  abolish  the  board  and  rescind 
the  assessment  altogether.  Essex  Public 
Road  Board  v.  Skinkle,  (1391)  140  U.  S.  334, 
J7)  49  N.  J.  L.  641. 


BarniU  *.  Beverly.   (1898)   163  U.  S.  118. 

reversing  (IS95)  65  Kan.  400.  See  also  the 
following  cases: 

United  States.  —  Howard  V.  Bugbee,  ( 1860) 
24  How.  (U.  S.)  401. 

Indiana.  —  Robertson  V.  Van  Cleave, 
(1891)   129  Ind.  21T. 

Zojcn,  — Jordan  v.  Wimer,  (1876)  45  Iowa 
05;  Malony  v.  Fortune,   (1862)   14  Iowa  417. 

JToinft.  —  Phinney  v.  Phinney,  (1989)  81 
Me.  450. 

*f ichijwn.  —  Mundy  V.  Monroe,  (1848)  1 
Mich.  OS. 

ifontano.  —  State  it.  Gilliam,  (1890)  13 
Mont.  109,  reversing   (1996)   18  Mont.  94. 

f/ejo  Jeraetf.  —  Coddington  v.  Bispham, 
(1983)   30  N.  J.  Eq.  574. 

Tennesaec.  —  Greenfield  c.  Dorria,  (1863) 
1  Sneed   (Teun.)  549. 

Washingl<m.  — Canadian,  etc.,  Mortg.,  etc., 
Cki.  V.  Blake,  (1901)  24  Wash.  102. 

But  see  Bugbee  v.  Howard,  (1858)  32  Ala. 
713,  citing  Iverson  v.  Shorter,  (1840)  0  Ala. 
713;  Moore  v.  Martin,  (1809)  39  Cal.  429. 

In  force  when  mortgage  executed.  —  In 
Bryson  v.  McCreary,  (1884)  102  Ind.  1,  it 
was  held  that  the  Indiana  redemption  law 
of  1861,  which  was  in  force  when  a  mortgage 
was  executed,  entered  aa  a  silent  factor  into 
and  became  a  part  of  the  contract,  and  that 
a  subsequent  law  would  not  be  allowed  to 
materially  alter  or  seriously  affect  those 
rights  under  the  contract. 

An  independent  purchaser,  having  no  con- 
nection whatever  with  the  mortgage  except- 
ing as  he  becomes  such  purchaaer  at  the 
foreclosure  sale,  cannot  raise  the  question  in 
his  own  behalf  in  relation  to  the  validity  of 
the  legislation  as  to  redemption  and  rate  of 
interest  which  existed  at  the  time  he  made 
his  purchase.  Hooker  v.  Burr,  (1904)  194 
U.  S.  426. 

A  Sentuckv  Act,  approved  April  0,  1878, 
which  provided  "  for  the  redemption  of  real 
estate  sold  under  nn  order  of  judgment  of 
a  court,"  was  held  to  be  unconstitutional  so 
far  as  applicable  to  pre-existing  debts.  Col- 
lins c.  Collins,  (1880)  79  Ky.  89. 

From  sales  tinder  execution. —  A  statute 
may  provide  that  all  judicial  sales  of  real 
estate  thereafter  to  be  made,  whether  upon 
judgments  then  existing  or  upon  judgments 
thereafter  to  be  obtained  upon  contracts  then 
existing,  should  be  made  subject  to  redemp- 


A  statute  authorizing  the  redemption  of 
lands  sold  for  taxes,  "  at  any  time  before  the 
deed  executed  upon  such  sale  is  recorded," 
does  not  impair  the  obligation  of  the  con- 
tract, or  divest  the  title  previously  acquired 
and  absolutely  vested  in  the  holder  of  the 
tax  deed,  when  the  right  to  redeem  was  one 
of  the  conditions  of  the  contract,  under  the 
existing  law.  International  L.  Ina.  Co.  v. 
Scales.  (1871)  27  Wis.  640. 

Prom  aales  for  municipal  claims.  —  A  stat- 
ute providing  that  "all  sales  for  r^steivd 
taxes,  municipal  claims,  assessments  for  re- 
moving nuisances,  or  other  charges  by  the 
city  assessed  on  real  estate,  shall  be  subject 
to  redemption  by  the  owner,  at  anv  time 
within  two  years  from  the  date  of  the  ac- 
knowledgment  of    the    sherilTa    deed    there- 


Art.  I.|  8«o.  10. 


CONSTITUTION. 


Obligation  of  Oontraeta. 


for,"  was  held  to  be  valid  as  to  a  purchase 
of  property  at  a  sherifiTs  sale  made  prior  to 
the  statute,  but  the  sheriff's  deed  was  not 
made  nor  acknowledged  until  after  its  pas- 
sage.    Gault's  Appeal,  (1850)  33  Pa.  St.  99. 

Sztension  of  time  for  redemption  —  8aU% 
on  mortgages.  —  A  statute  which  extends  the 
time  for  redeeming  real  property  sold  on  exe- 
cution is  unconstitutional,  as  applied  to  sales 
on  mortgages  executed  prior  to  the  enact- 
ment. Stete  V.  Sears,  (1896)  29  Oregon  580. 
See  also  HoUister  v,  Donuhoe,  (1899)  11  S. 
Dak.  497. 

Sales  for  taxes,  —  The  sale  of  lands  for 
delinquent  taxes  under  the  provisions  of  the 
state  constitutes  a  contract  between  the  pur- 
chaser and  the  state.  The  terms  of  such 
contract  are  founded  in  the  law  in  force  at 
the  time  and  under  which  the  sale  was  made. 
A  law  materially  extending  the  time  for  re- 
demption cannot  legally  apply  to  sales  made 
prior  to  the  passage  of  9uch  law.  State  i;. 
Fylpaa,  (1893)  3  S.  Dak.  586.     See  also  Stete 


V,  Bradshaw,  (1897)  39  Fla.  137;  Robinson  v. 
Howe,   (1861)    13  Wis.  341. 

Rents  and  profits  daring  redemption  period. 
—  The  provision  of  the  Indiana  Act  passed 
in  1881,  as  applied  to  contracts  entered  into 
prior  to  its  passage,  which  deprived  the  pur- 
chaser of  lands  sold  on  execution  of  the  right 
to  the  rents  and  profits  during  the  time  al- 
lowed for  redemption,  which  right  was  form- 
erly secured,  was  held  to  be  unconstitutional. 
Travellers  Ins.  Co.  v.  Brouse,  (1882)  83  Ind. 
62. 

A  Wiishington  statute  which  secured  to  a 
judgment  debtor  the  possession  and  the  rents, 
issues,  and  profits  of  the  real  estate  sold  on 
execution  during  the  period  of  redemption, 
was  held  not  to  impair  the  obligation  of  con- 
tracte  entered  into  prior  to  its  passage,  since 
the  stetute  which  allowed  the  purchaser  of 
real  estete  at  execution  the  rents  and  profits 
during  the  redemption  period  was  no  part 
of  the  contract  and  only  affected  the  remedy. 
Wilson  V.  Wold,  (1899)  21  Wash.  398. 


8.  Eecording  Acts. —  It  is  within  the  undoubted  power  of  state  legislatures 
to  pass  recording  Acts  by  which  the  elder  grantee  of  land  shall  be  postponed 
to  a  younger,  if  the  prior  deed  is  not  recorded  within  the  limited  time.  And 
the  power  is  the  same  whether  the  deed  is  dated  before  or  after  the  passage  of 
the  recording  Act.  Though  the  effect  of  such  a  law  is  to  render  the  prior  deed 
fraudulent  and  void  against  a  subsequent  purchaser,  it  is  not  a  law  impairing 
the  obligation  of  the  contract 

purchase  money  shall  be  recognized  or  en- 
forced in  any  court  of  law  or  equity  after  a 
conveyance  by  the  vendee,  unless  such  lien  is 
reserved  by  conveyance,  mortgage,  or  other 
instrument  duly  acknowledged  and  recorded, 
or  unless  such  conveyance  by  the  vendee  is 
made  after  suit  brought  by  the  vendor,  his 
executor  or  assigns,  to  enforce  such  lien.  But 
nothing  herein  shall  be  construed  to  deprive 
a  vendor  of  any  remedy  now  existing  against 
conveyances  procured  through  the  fraud  or 
collusion  of  the  vendees  therein,  or  persons 
purchasing  of  such  vendees  with  notice  of 
such  fraud,"  was  held  not  to  be  constitution- 
ally applicable  to  a  contract  of  sale  made 
before  the  stetute  was  enacted,  Jordan  r. 
Wimer,  (1876)  45  Iowa  65. 


Jackson  t?.  Lamphire,  (1830)  3  Pet.  (U.  S.) 
289.  See  also  Phalen  v,  Virginia,  (1850)  8 
How.  (U.  S.)  167;  Stefford  v.  Lick,  (1867) 
7  Cal.  479;  Varick  t?.  Briggs,  (1837)  6  Paige 
(N.  Y.)  323. 

Adverse  possession  under  unrecorded  deeds. 
—  A  Tennessee  statute  which  prevented  the 
vesting  of  title  by  adverse  possession,  where 
one  holds  under  an  unrecorded  deed,  was  held 
to  be  constitutional,  though  the  deed  was 
executed  prior  to  the  stetute.  Snider  17. 
Brown,  (Tenn.  Ch.  1898)  48  S.  W.  Rep.  377. 

Judgments  obtained  against  a  city  on  mu- 
nicipal bonds  may  be  required  to  be  regis- 
tered with  the  comptroller  before  they  are 
paid.  Louisiana  t?.  New  Orleans,  (1880)  102 
U.  S.  204. 

Mortgages.  —  A  stetute  requiring  the 
owner  of  a  tecit  or  stetutery  mortgage,  for 
the  protection  of  innocenjt  persons  dealing 
with  the  obUgor,  to  have  the  fact  of  the 
existence  of  such  mortgage  duly  recorded, 
does  not  impair  the  obligation  of  a  contract 
when  it  gives  ample  time  and  opportunity  te 
do  what  is  required.  Vance  v.  Vance,  (1883) 
108  U.  S.  518,  affirming  (1880)  32  La.  Ann. 
186. 

As  to  ctssignments  of  mortgages,  see  also 
Myers  v.  Wheelock,  (1899)  60  Kan.  747. 


Vendor's   lien.  —  An    lotoa   statute    which 
provides  that  "no  vendor's  lien  for  unpaid 


Coiinty  warrante.  —  A  California  Act  which 
required  holders  of  county  warrants  to  pre- 
sent them  for  registration  by  a  day  fixed,  and 
provided  that  on  failure  the  w.irrants  were  to 
be  forever  barred,  was  held  to  be  void,  as 
impairing  the  obligation  of  the  contract. 
Robinson  v.  Magee,   (1858)   9  Cal.  81. 

When  record  has  been  destroyed.  —  An  Act 
of  South  Carolina  directing  all  instruments 
which  by  law  were  required  to  be  re- 
corded, the  record  of  which  had  been  de- 
stroyed, te  be  again  recorded  within  a  fixed 
time,  or  else  to  be  null  and  void  against  sub- 
sequent bona  fide  purchasers  and  creditors, 
was  held  to  be  constitutional.  Miles  v.  King, 
(1873)  5  S.  Car.  146. 
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9.  AppralBement  Laws. —  A  statute  providing  that  a  sale  shall  not  be  made 
of  property  levied  on  under  an  execution,  unless  it  brings  two-thirds  of  its 
valuation,  according  to  the  opinion  of  three  householders,  is  void. 


McCracken  v.  Hayward,  (1844)  2  How. 
(U.  S.)    608.     See  also  the  following  cases:* 

Arkansas.  —  Robards  v.  Brown,  (1883)  40 
Ark.  423,  following  Bronson  r.  Kinzie,  (1843) 

1  How.  (U.  S.)  311,  and  overruling  Turner  v. 
Watkins,  (1876)  31  Ark.  429. 

Indiana,  —  Travellers  Ins.  Co.  v,  Brouse, 
(1882)  83  Ind.  62. 

lovoa.  —  Jordan  v.  Wimer,  (1876)  46  Iowa 
70;  Rosier  v.  Hale,  (1860)   10  Iowa  470. 

Michigan.  —  Willard  17.  Longstreet,  (1845) 

2  Dougl.  (Mich.)  172. 

Washington.  —  Swinburne  t?.  Mills,  (1897) 
17  Wash.  611. 
Contra.  —  U.  S.  v.  Conway,  (1843)Hempst. 


(U.  S.)   313,  25  Fed.  Cas.  No.  14,849;  Jones 
I?.  Davis,   ( 1877 )  6  Neb.  33. 

Appraisement  laws  in  force  at  the  time  the 
contract  is  made  become  a  part  of  the  con- 
tract, and  subsequent  laws  will  not  be  al- 
lowed to  materially  or  seriously  alter  or 
affect  the  rights  of  the  parties,  and  so  it  has 
been  held  that  subsequent  laws  giving  further 
stay  of  execution  do  not  affect  parties  who 
contracted  under  former  laws.  Biyson  v.  Mc- 
Creary,  (1884)  102  Ind.  1;  Blair  v.  Williams, 
(1823)  4  Litt.  (Ky.)  35.  But  see  Phelps- 
Bigelow  Windmill  Co.  v.  North  American 
Trust  Co.,  (1901)  62  Kan.  529. 


10.  Bettenaent  Acts. — A  betterment  statute  which  gives  to  an  occupant  of 
land  in  good  faith  the  right  to  recover  the  value  of  improvements  put  upon  the 
land  in  excess  of  the  amount  due  for  use  and  occupation  before  final  judgment 
can  be  entered  against  him  in  an  action  in  ejectment  does  not  impair  the 
obligation  of  a  contract  as  impairing  the  effect  of  conveyances. 

Griswold  v.  Bragg,  (1880)  48  Fed.  Rep. 
619;  Society  for  Propagation  of  Gospel  v. 
Wheeler,  (1814)  2  Gall.  (U.  S.)  105,  22  Fed. 
Cas.  No.  13,156;  Albee  v.  May,  (1834)  2 
Paine  (U.  S.)  74,  1  Fed.  Cas.  No.  134;  Bil- 
lings V.  Hall,  (1857)   7  Cal.  1;  M'Kinney  t?. 


Carroll,  (1827)  5  T.  B.  Mon.  (Ky.)  96;  Bod- 
ley  V.  Gaither,  (1826)  3  T.  B.  Mon.  (Ky.) 
67;  Brown  v.  Storm,  (1831)  4  Vt.  37; 
Pacquette  v*  Pickness,  (1866)  19  Wis.  219. 
But  see  Nelson  v.  Allen,  (1830)  1  Yerg. 
(Tenn.)   360. 


11.  Insolvency  Laws  —  a.  As  to  Existing  Debts,  —  A  statute  for  the  relief 
of  insolvent  debtors,  which  discharges  a  debtor  from  all  liability  for  debts  con- 
tracted previous  to  his  discharge  on  his  surrendering  his  property  for  the 
benefit  of  his  creditors,  is  a  law  impairing  the  obligation  of  contracts,  within  the 
meaning  of  this  clause,  so  far  as  it  attempts  to  discharge  the  contract,  and  it 
makes  no  difference  in  such  a  case  that  the  suit  was  brought  in  a  state  court  of 
the  state  of  which  both  the  parties  were  citizens,  where  the  contract  was  made 
and  the  discharge  obtained,  and  where  they  continued  to  reside  until  the  suit 
was  brought. 

But  see  Adams  v.  Storey,  (1817)  1  Paine 
(U.  S.)  79,  1  Fed.  Cas.  No.  66. 

Dissolving  attachments  by  assignment.— 
A  Wisconsin  statute  providing  that  "when 
ever  the  property  of  an  insolvent  debtor  is 
attached  or  levied  upon  by  virtue  of  any  pro- 
cess in  favor  of  a  creditor,  or  a  garnishment 
made  against  such  debtor,  such  debtor  may, 
within  ten  days  thereafter,  make  an  assign- 
ment of  all  his  property  and  estate  not  ex- 
empt by  law,  for  the  equal  benefit  of  all  his 
creditors  as  provided  by  law,  whereupon  all 
such  attachments,  levies,  garnishments,  or 
other  process  shall  be  dissolved  and  the  prop- 
erty attached  or  levied  upon  shall  be  turned 
over  to  such  assignee  or  receiver,"  was  held 
void  and  inoperative,  as  taking  away  the  rem- 
edy for  collection  by  execution  on  a  judgment 
note  given  since  the  enactment  of  the  stat- 
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Farmers',  etc.,  Bank  v.  Smith,  (1821)  6 
Wheat.  (U.  S.)  131.  See  also  the  following 
cases: 

United  States.  —  Sturges  v.  Grownin shield, 

(1819)  4  Wheat.  (U.  S.)  199. 
Connecticut.  —  Boardman    v.    De    Forest, 

(1823)    6   Conn.   1;    Hammett  v.   Anderson, 

(1820)  3  Conn.  304;  Smith  17.  Mead,   (1820) 
3  Conn.  253. 

Georgia.  —  Forsyth  v.  Marbury,  ( 1830)  R. 
M.  Gharlt.   (6a.)  329. 

Jf aine.  —  Peabody  17.  Stetson,  (1896)  88 
Me.  273;  Palmer  i?.  Hixon,  (1883)  74  Me. 
448;  Schwartz  17.  Drinkwater,  (1879)  70  Me. 
409. 

New  Jersey.  —  Ballantine  17.  Haight,  ( 1837 ) 
16  N.  J.  L.  196;  Olden  v.  Hallet,  (1819)  5  N. 
J.  L.  536. 

New  York.  —  Roosevelt  v.  Cebra,  (1819)  17 
Johns.  (N.  Y.)  108. 


WilBOQ  V.  Brochon,  (1890)  B5  Fed.  Rep.  Hi. 
See  also  the  following  cases; 

United  States.— UtAth,  etc.,  Mfg.  Co.  v. 
Union  Oil.  etc.,  Co.,  (1887)  83  Fed.  Rep.  776; 
Bloane  v.  Chiniquf,  (18S4)  22  Fed.  Rep. 
213. 

Maine.  — Peabody  v.  Stetson,  (1896)  88 
Me.  281. 

Wisconsin.  —  Peninsular  Lead,  etc.,  Works 
r.  Union  Oil,  etc.,  Co.,  (1898)  100  Wis.  488; 
Second  Ward  Sav.  Bank  v.  Schranck,  (1897) 
97   Wis.  250, 

The  provision  of  the  Masaachvtettg  statute 
of  1838,  eh.  163  [entitled  "An  Act  for  the  re- 
lief of  insolvent  debtors,  and  for  the  more 
equal  distribution  of  their  effects  ") ,  that  the 
assignment  shall  vest  the  debtor's  property  in 
the  assignees,  although  the  same  may  then  be 
attached  on  mesne  process,  and  shall  dissolve 
any  such  attachment,  applies  to  an  attach- 
ment made  after  the  statute  went  into  opera- 
tion, for  the  purpose  of  secuTing  a  debt  in- 
curred before  its  enactment,  the  debtor  and 
creditor  being  citisens  of  this  state,  and  the 
cause  of  action  having  accrued  on  a  contract 
made  and  to  be  performed  in  this  state;  and 
the  statute,  in  such  application  of  it,  is  not 
contrary  to  the  Constitution  of  the  United 
States,  for  it  does  not  impair  the  obligation 
of  the  contract,  but  only  affects  the  remedy. 
BigelowF,  Pritchard,(183S)  21  Pick.(Mass.) 
16!). 

HalciiiE  allowance  tor  aecnritr  held  by 
creditor.  —  A  citizen  of  Connectit^t  assigned 
his  property  for  the  benefit  of  his  creditors, 
commissioners  were  appointed,  and  a  cred- 
itor of  the  state  of  New  York  presented  a 
claim  to  the  commissioners  which  was  secured 
by  a  mortgage  on  real  estate  situated  in  the 
state  of  New  York.     Aa  the  law  stood  when 


entitled  to  have  the  whole  claim  allowed  with- 
out any  deduction  for  the  security  which  was 
held  in  the  state  of  New  York,  the  property 
mortgaged  not  being  part  of  the  assigned  es- 
tate, so  not  coming  within  the  provisions  of 
the  nineteenth  section  of  the  Connecticut  In- 
solvency Act.  While  the  allowance  of  the 
claim  was  pending  before  the  comroisBioners, 
the  legislature  passed  an  Act  extending  the 
provisions  of  section  19  of  the  Insolvent  Act 
of  1863,  "  to  any  and  all  securities  by  mort- 
gage or  otherwise  held  by  any  creditor  for 
any  claim  presented  by  him  against  any  es- 
tate in  settlement  under  the  provisions  of 
Boid  Act."  The  commissioners  then  allowed 
the  claim  of  the  creditor,  but  reported  the 
value  of  the  security  held,  and  thereupon  the 
court  of  probate  ordered  a  dividend  upon 
only  the  balance  of  the  claim.  It  was  con- 
tended that  if  the  Act  of  1S61  applied  to  the 
creditor  it  would  infringe  vested  ri^ts  and 
was  therefore  unconstitutional,  but  the  court 
held  otherwise.  Merchants',  etc..  Bank's  Ap- 
peal, (1802)  31  Conn.  63. 

Effect  of  pioTint  debts  and  reeeirii^  diri- 
dend.  —  Where  on  insolvent  debtor  la  dis- 
charged from  his  debts  by  virtue  of  an  un- 
constitutional state  bankrupt  law,  a  creditor 
will  not  be  considered  to  have  assented  to  or 
ratified  the  discharge,  notwithstanding  he 
may  have  proved  his  debt  under  the  conunis- 
sion  and  received  a  dividend,  or  have  acted 
as  one  of  the  assignees.  Kimberly  0.  Ely, 
(182B)  6  Pick.  (Mass.)  440. 

A  statute  prohibitinc  the  coofeuloa  of 
jndgmenti  or  a  general  aeelgtimeBt  for  the 
beneQt  of  creditors,  on  the  part  of  insolvent 
corporations,  cannot  be  made  to  apply  retro- 
actively to  corporations  chartered  under  the 
law  aa  it  existed  before  its  passage.  Borton 
V.  Brines-Chase  Co.,  (1896)   176  Pa.  St.  211. 


b.  As  TO  ScBBEQCEKT  Debts.  —  A  State  bsDkrupt  or  insolvent  law  whicli 
discharges  the  person  and  the  future  acquisitions  of  the  debtor  from  his  liability 
under  a  contract  entered  into  in  that  state  after  the  passage  of  the  Act  does 
not  impair  the  obligation  of  such  contract. 

Maasaehuaetta.  —  Betts  c.  Bagley,  ( 1832) 
12  Pick.   (Mass.)   572. 

Neto  York.  —  Sebring  v.  Mersereau,  ( 1827 ) 
9  Cow.  (N.  Y.)  344;  Jaques  v.  Marquand, 
(1826)  6  Cow,  (N.  Y.)  497;  Mather  v.  Bush, 
(1819)  10  Johns.  (N.  Y.)  233. 

Ohio.  — Smith  V.   Parson,    (1823)    1   Ohio 


Shi' 


Ogden  II.  Saunders.  (1827)  12  Wheat.  (U. 
.)  254.  See  also  Cook  v.  Moffat,  (1847)  6 
low.  (U.  S.)  309;  Boyle  v.  Zacharie,  (1832) 
Pet.  (U.  S.)  63S;  Baldwin  v.  Hale,  (1883) 
Wall.  (U.  S.)  228;  Mather  v.  Nesbit, 
1832)  13  Fed.  Rep.  872;  Fairchild  t. 
(1824)  4  Wash.  (U.  S.)  443,  8  Fed. 


-A  .'itiicuie  wiiiciL  proviaes  trial  wnenever  the 
property  of  a.  debtor  in  seized  by  an  attai^h- 
ment  or  execution  againttt  him  he  may  make 
an  BBSignnient  of  all  his  property  and  estate, 
not  exempt  by  law,  for  the  equal  benefit  of 
all  his  creditors  who  shall  fite  releases  of 
their  debts  and  claims,  and  that  Ins  property 
shall  be  equitably  distributed  among  such 
creditors,  is  valid  as  to  contracts  not  in  ex- 
istence at  the  time  of  ita  enactment.  It  may 
be  conceded  that,  so  far  as  an  attempt  might 
lie  made  to  apply  this  statute  t«  contracts  in 
existence  before  it  was  enacted,  it  would  be 
liable  to  HD  objection  that  it  impairs  the  obli- 
gation of  such  contracts,  but  the  doctrine  has 
long  been  settled  that  statutea  limiting  the 
right  of  the  creditor  to  enforce  his  claims 
against  the  property  of  the  debtor,  which  are 
in  existence  at  the  time  the  contracts  are 
made,  are  not  void,  but  arc  within  the  lei^s- 
lative  power  of  the  states  where  the  prop- 
erty and  the  debtor  are  to  be  found.  EKnny 
r.  Bennett,  (1888)    128  U.  S,  491. 

Effect  of  suspension  of  stAte  bw  by  opera- 
tion of  nation^  statute.  —  The  clause  giving 

Congress  the  power  to  establish  uniform  laws 
on  the  subject  of  bankruptcies  is  not  pro- 
hibitory upon  the  states,  but  the  exercise  by 
(Vinirrens  of  the  power  suspends  that  of  the 
states,  and  the  state  law  is  not  annulled  but 
its  operation  is  suspended  while  the  national 
Inw  is  in  force.  The  obligation  of  a  contract 
entered  into  while  the  state  law  was  sus- 
pended is  not  impaired  by  the  operation  of 


the  superior  authority  while  in  force  nmst 
prevail;  when  repealed  it  simply  removes  an 
obstacle  to  the  operation  of  the  state  law, 
and  that  at  once,  without  any  legialative 
Act,  of  ita  own  force,  goes  into  operation. 
Palmer  i;.  Hixon,  (1883)   74  Me.  447. 

Honieaident  debtors.  — A  statute  of  Uaine 
subjecting  citizens  of  other  states  owning 
property  in  Maine  to  the  provisions  of  the 
insolvency  law,  the  object  of  which  waa  to 
enforce  an  equitable  distribution  of  the 
debtor's  property  in  Maine  among  his  cred- 
itors, waa  held  to  be  prospective  in  operation 
and  constitutional ;  but  to  give  it  a  retro- 
active effect  would  impair  the  obligation  of 
contracts.  Peabodv  r.  Stetson,  (1896)  S8 
Me.  273. 

Creditor  an  alien.  — A  state  insolvent  law 
is  valid  as  to  contracts  thereafter  made  in 
that  state,  even  tbough  the  creditor,  a  per- 
manent resident  of  the  state,  be  an  alien  or 
unnaturalized  foreigner.  Von  Glahu  v.  Var- 
renne.  (1871)  1  Dill.  (U.  S.)  515,  28  Fed- 
Cos.  No.  16,094.  See  also  Letchford  r.  Con- 
villon.   (1884)   20  Fed.  Rep.  808. 

Laws  in  force  before  adoption  of  ConatitB- 
tion.  —  The  constitutional  provision  was  held 
not  to  apply  to  Spanish  insolvent  tawa  in 
force  before  the  adoption  of  the  Constitution 
of  the  United  Stat^  by  the  people  of  Loui- 
siana. Ray  V.  Cannon,  (1823)  2  Mart  N.  S. 
(La.)   14. 


c.  As  TO  NorJEEsiDENTs.  —  So  loDg  88  there  is  no  national  bankrupt  Act, 
each  afate  has  full  authority  to  pass  insolvent  laws  binding  persons  and  property 
within  its  jurisdiction,  provided  it  does  not  impair  the  obligation  of  existing 
contracts;  but  a  state  cannot  by  such  a  law  discbarge  one  of  its  own  citizens 
from  his  contracts  with  citizens  of  other  states,  though  made  after  the  passage 
of  the  law,  unless  they  voluntarily  become  parties  to  the  proceedings  in 
insolvency. 


Brown  ».  Smart.  (1892)  145  U.  S.  457. 
affirming  (1888)  G!)  Md.  320.  See  alao  the 
following  cases; 

United  SIo/ct.  —  Baldwin  c.  Hale,  (1863) 
1  Wall.  (U.  S.)  22.3;  Ogden  P.  Saunders, 
(1827)  12  Wheat.  (U,  S.)  3S8;  Newton  v. 
Ilsgerman.  (1884)  22  Fed.  Kep.  625;  Sloane 
V.  Chiniquv.  (1884)  22  Fed.  Rep.  213;  Worth- 
inaton  r.  .Icromc.  (18(1.1)  5  HIntchf.  (U.  S.) 
279,  30  Fed.  Cas,  No.  18,054;  Van  Reimsdyk 
r.  Kane.  (1812)  1  Gall.  (U-  S.)  371.  28  Fed. 
Cns.  No.  16.871,  affirmed  on  this  point  Clark 
r.  Van  Riemadyk,  (1815)  B  Cranch  (U.  S.) 
153;  Towne  v.  Smith.  (1845)  1  Woodb.  &  M. 
(U.  S.)  115.  2+  Fed.  Cas.  No.  14.115;  Steven- 
son I!.  Kinp,  (1861)  2  ClifT.  (U.  S.)  1.  23 
Fed.  Cas.  No.  13,417;  Springer  t).  Foster, 
(1843)  2  Story  (U.  S.)  383,  22  Fed.  Cas.  No. 
13.268;  Matter  of  Klein,  (1843)  1  How:  [U. 
S.)  277,  note,  14  Fed-  Cas.  No.  7.865;  Ran- 
dall V.  Badger.  (1859)  McAll.  (U.  S.)  523, 
14  Fed.  Cas.  No.  7,0B1 ;  Hinkley  v.  Marean, 
(1822)  3  Mason  (U.  S-)  88,  12  Fed.  Cas.  No. 


6,523;  Emory  v.  Greenough,  (1797)  3  Dall. 
(U.  S.)  369,  8  Fed.  Cas.  No.  4,471;  Demeritt 
V.  Exchange  Bank,  (1857)  Bron.  Col.  Cas. 
(U.  S.)  508,  7  Fed.  Cas.  No.  3,780;  Byrd  r. 
Badger,  (1858)  McAII.  (U.  S.)  203.  4  Fed. 
Cas.  No.  2,265;  Mather  v.  Nesbit.  (1882)  13 
Fed.  Bep.  872. 

Indiana.  —  Pugh  P.  Bussel,  ( 1831 )  2 
Blackf.   (Ind.)   304. 

Maine.  —  Hammond  Beef,  etc.,  Co.  F.  Best, 
(1808)  91  Me.  437;  Silverman  v.  Lessor. 
(ISOG)  88  Me.  590;  Peabody  v.  Stetson, 
(1896)   88  Me.  273. 

Maryland. — Owens  u.  Bowie,  (1852)  2 
Md.  457. 

Aftnncsofa.  —  Wendell  t>.  Lebon,   (1883)   30 


Min 


.  234. 


Vort.  —  Donnelly  r.  Corbett.  (1852) 
7  N.  Y.  500;  Hicks  v.  Hotchkiss,  (1823)  7 
Johns.  Ch.  (N.  Y.)  297. 

Temis.  — Shelton  v.  Wade,  (1856)  14  Tex. 
62. 

But  see  Wray  e.   Reily,    (1808)    1   Cranch 
I  Volunne  VIII. 


,  iV;  Btancuara 
1. 

By  giving  to  the   constitutioD&l  provision 

8Ufh  reaaonable  construction  as  to  protect 
citizens  of  the  United  States  reaideiit  in  aoy 
statt,  creditors  of  those  resident  in  other 
rttatcB,  againat  the  operation  of  the  insolvent 
laws  of  the  states  of  their  debtors,  in  all 
erases  where  their  constitutional  privilege  has 
not  been  in  some  way  waived  —  and  any 
other  interpretation  would  seem  to  nullify  or 
render  entirely  nugatory  the  constitutional 
provision  —  it  is  believed  all  or  nearly  all  the 
well-oonsidered  decisions  in  the  various  courts 
of  the  United  States  on  this  subject  may  be 
reconciled.  If  a  discharge  under  a  state  in- 
solvent law  be  bolden  effectual  to  extinguish 
nil  contracts  made  within  the  state  between 
its  own  citizens,  unless  those  contracts,  being  . 
negotiable  by  their  express  terms,  are  to  be 
performed  in  other  states,  and,  without  hav- 
ing been  discredited,  have  been  actually  as- 
signed to  citizens  of  other  states  prior  to  the 
proceedings  resulting  in  such  discharge;  and 
if  such  discharge  be  bolden  inoperative  to  de- 
stroy contracts  made  within  the  state  where 
it  is  granted,  between  the  eitiaens  of  thnt 
state  and  those  of  other  states,  unless  the 
holders  thereof  have  in  some  way  waived  their 
constitutional  rights ;  and  likewise  inoper- 
ative to  defeat  contracts  made  and  to  be 
performed  within  the  state,  unless  made  and 
continuing  to  exist  between  citizens  of  that 
state,  down  to  the  period  of  the  proceedings 
in  insolvency  —  the  true  purpose  and  design 
of  the  constitutional  inhibition  would  seem  to 
be  accomplished,  and  the  sovereignty  of  the 
states,  so  far  as  consistent  with  the  Consti- 
tution, vindicated.  Whitney  v.  Whiting, 
(1857)  35  N.  U.  467. 

A  Minnesota  statute  entitled  "  An  Act  to 
prevent  debtors  from  giving  preference  to 
creditors,  and  to  secure  the  equal  distribu- 
tion of  the  property  of  debtors  among  their 
creditors,  and  for  the  release  of  debts  against 
debtors,"  is  valid  even  as  against  citizens  of 


Mmn.  Z3i,  in  which  case  the  court  said: 
"  The  Act  does  not  attempt  to  discharge  the 
debtor  from  the  debts  of  any  creditors  except 
of  those  who  voluntarily  lile  releases  to  the 
debtor,  in  consideration  of  the  benefit  of  the 
provisions  of  the  law.  It  gives  the  same 
right  to  nonresidents  as  to  our  own  citizens 
to  come  in  and  avail  themselves  of  its  bene- 
fits. If  any  creditor,  be  he  citizen  or  non- 
resident, prefers  not  to  come  in  and  accept 
the  provisions  of  the  law,  he  is  at  liberty  to 
stay  out;  and,  if  he  do  so,  he  retains  his 
claim  and  right  of  action  thereon  against  the 
debtor,  unaffected  by  the  insolvency  proceed- 
ings." 

DissolTing  attachments  by  asaignments. — 
A  statute  which  provides  that  whenever  the 
property  of  a  debtor  is  seized  by  an  attach- 
ment or  execution  against  him  he  may  maice 
an  assignment  of  all  his  property  and  estate, 
not  exempt  by  law,  for  the  equal  benefit  of 
al!  his  creditors  who  shall  file  releases  of 
their  debts  and  claims,  and  that  his  property 
shall  be  equitably  distributed  among  such 
creditors,  is  not  void  as  to  a  creditor  residing 
in  another  slate  who  became  a  creditor  after 
the  statute  was  passed,  as  the  law  does  not 
have  the  effect  of  destroying  the  contract  and 
discharging  the  debtor,  though  the  obligation 
of  the  debtor  to  pay  may  be  cancelled  or  dis- 
charged by  the  voluntary  act  of  the  creditor 
who  maltes  such  release  for  a  consideration 
which  to  him  seems  sufficient.  Denny  v.  Ben- 
nett,  (1888)    128  U.  S.  498. 

Liability  to  aireat  —  A  discharge  of  a 
debtor  under  the  insolvent  law  of  one  state 
does  not  protect  him  from  arrest  by  a  citizen 
of  another  state  for  a  debt  payable  in  that 
state  or  to  a  citizen  of  that  state.  Insolvent 
laws  of  a  state  have  no  etTcct  beyond  the  lim- 
its thereof.  Woodhull  v.  Wagner,  (1831) 
Baldw.  (U.  S.)  298,  29  Fed.  Cas.  No.  17,- 
UT5.  See  also  Riston  v.  Content,  (1824)  4 
Wash.  (U.  S.)  478.  20  Fed.  t^s.  No.  11,882; 
Latapee  V.  Pecholier,  (1808)  2  Wash.  (U.S.) 
ISO,  14  Fed.  Cas.  No.  8,101. 


12.  Abolishing  Impriwiuneiit  for  Debt. —  A  law  abolishing  imprisonment  for 
debt  on  contracts  made  or  judgments  rendered  when  imprisonment  of  the  debtor 
was  one  of  the  remedies  to  which  the  creditor  waa  by  law  entitled  to  resort, 
does  not  impair  the  obligation  of  the  contract. 


Penniman'a  Case,  (1880)  103  U.  S.  714, 
a/rtrming  (1978)  11  R.  I.  333.  See  also  the 
following  cases: 

Unit^  Staieg.  —  Von  Hoffman  v.  Quincy. 
(1866)  4  Wall.  (U.  S.)  553;  Beers  d. 
Haughton,  (1935)  9  Pet.  (U.  S.)  358;  Mason 
V.  Haile,  (1827)  12  Wheat.  (U.  S.)  370; 
Sturges  V.  Crowninshicld,  (1819)  4  Wheat. 
(U.  S.)  200;  Gray  v.  Monroe.  (1839)  I  Mc- 
Lean (U.  S.)  528,  10  Fed.  Cas.  No.  5,724; 
Glenn  v.  Humphreys,  (1823)  4  Wash.  (U.  S.) 
424,  10  Fed.  Cas.  No.  6,480. 

A.rkansaa.  —  Newton    V.    Tibbatts,   7    Ark, 
162. 
Delatcare.  —  Mercer's  Case,  i  Harr.   (Del.) 


Indiana.  —  Fisher  e.  Lacky,  (1843)  8 
Blackf,  (Ind.)  373;  Pugh  v.  Bussel,  (1831) 
2  Blackf.    (Ind.)   300. 

LouiMana.  —  Ray  C.  Cannon,  ( 1823)  i; 
Mart.  N.  S.  (La.)    14. 

Michigan.  —  Bronson  B.  Newberrv,  (184;;) 
2  Dougl.    (Mich.)    46. 

New  Vort.  —  Atty.-Gen.  t>.  North  America 
L.  Ins.  Co.,  (1890)  82  N.  Y.  172. 

South  Carolina.  — Wan  v.  Miller,  (1877) 
9  S,  Car.  13. 

renneiSM.  — Woodfin  v.  Hooper,  (1843)  4 
Humph.  (Tenn.)   13. 

A  clause  in  a  federal  bankrupt  law  pro- 
viding that  certain  liens  shall  be  void,  willi- 
J  Volume  Vni. 


OUigatios  of  Contnete. 


CONSTITUTION. 


Art.  L, 


10. 


out  reference  to  any  conditions,  save  insol- 
vency of  the  debtor,  and  their  being  obtained 
within  four  months,  does  not  impair  the  obli- 
gation of  contracts,  as  to  liens  given  prior 
to  the  passage  of  the  bankrupt  law.    The 


Act  does  not  impair  the  obligaticm  of  existing 
contracts,  and  hence  is  not  open  to  constitn- 
tional  objection  on  that  ground,  but  simply 
affects  the  remedy  to  enforce  such  contracts. 
In  re  Rhoads,  (1899)  98  Fed.  Rep.  402. 


13.  Power  to  Change  Bemedy —  a.  In  Genebal.  —  A  change  in  the  remedy 
to  enforce  a  contract  may  be  made  without  impairing  its  obligation. 


Wilson  17.  Standefer,  (1902)  184  U.  S. 
416,  affirming  (Tex.  Civ.  App.  1900)  65  S.  W. 
Rep.  1135.    See  also  the  following  cases: 

United  States.  —  Savings,  etc.,  Assoc,  v. 
Alturas  County,  (1893)  65  Fed.  Rep.  681; 
U.  S.  V,  Conway,  (1843)  Hempst.  (U.  S.) 
313,  25  Fed.  Cas.  No.  14,849;  Gray  v.  Mun- 
roe,  (1839)  1  McLean  (U.  S.)  528,  10  Fed. 
Cas.  No.  5,724. 

Connecticut,  — TdLjlor  v.  Keeler,  (1862)  30 
Conn.  324;  Mechanics^  etc.,  Bank's  Appeal, 
(1862)  31  Conn.  63. 

Delaware,  —  Beeson  v.  Beeson,  (1834)  1 
Harr.  (Del.)  466. 

Georgia,  —  Cutts  v.  Hardee,  (1868)  38  6a. 
356;  Carey  v,  Qiles,  (1851)   9  Ga.  253. 

Illinois.  — Templeton  v.  Home,  (1876)  82 
111.  492;  Williams  v,  Waldo,  (1841)  4  111. 
264,  269;  Wood  v.  Child,  (1858)  20  111.  209. 

Indiana, —  TajIot  v,  Stockwell,  (1879)  66 
Ind.  505. 

Iowa,  —  McCormick  v.  Rusch,  (1863)  15 
Iowa  127. 

Kentucky,  —  Board  of  Internal  Imp.  v. 
Scearce,  (1864)  2  Duv.  (Ky.)   576. 

Ifoinc. —- Kingley  v.  Cousins,  (1860)  47 
Me.  91;  Read  v,  Frankfort  Bank,  (1843)  23 
Me.  318;  Oriental  Bank  v,  Freese,  (1841)  18 
Me.  109. 

Massachusetts,  —  Com.  v.  Farmers',  etc.. 
Bank,  (1839)  21  Pick.  (Mass.)  542. 

Minnesota,  —  Straw,  etc.,  Mfg.  Co.  v,  L.  D. 
Kilbourne  Boot,  etc.,  Co.,  (1900)  80  Minn. 
126. 

Mississippi.  —  Coffman  v,  Kentucky  Bank, 
( 1866)  40  Miss.  29. 

Missouri,  —  Edmonson  v.  Ferguson,  (1848) 
11  Mo.  344. 

New  York,  —  Van  Rensselaer  v.  Hays, 
(1859)  19  N.  Y.  68,  aprming  {IS5S)  27  Barb. 
(N.  Y.)  104;  Guild  v,  Rogers,  (1850)  8 
Barb.  (N.  Y.)  502;  Tribune  Assoc,  v.  New 
York,  (1867)  48  Barb.  (N.  Y.)  240;  Neass  t?. 
Mercer,  (1853)  15  Barb.  (N.  Y.)  318;  Swan 
V.  Mutual  Reserve  Fund  L.  Assoc.,  (1897) 
20  N.  Y,  App.  Div.  255,  reversing  (Supm. 
Ct.  Spec.  T.  1896)  17  Misc.  (N.  Y.)  722, 
afflrming  (1898)  155  N.  Y.  9 ;  Story  v.  Fur- 
man,  (1862)  25  N.  Y.  214;  Persons  v.  Gard- 
ner, (1899)  42  N.  Y.  App.  Div.  490,  af- 
firmed (Supm.  Ct.  Spec.  T.  1899)  26  Misc. 
(N.  Y.)  663;  People!'.  Carpenter,  (1866)  46 
Barb.  (N.  Y.)  619;  People  v.  Tibbets,  (1825) 
4  Cow.  (N.  Y.)  384;  Burch  v,  Newbury, 
(Supm.  Ct.  Gen.  T.  1849)  4  How.  Pr.  (N. 
Y.)  145;  McT^ren  v.  Pennington,  (1828)  1 
Paige  (N.  Y.)  102;  Stocking  t?.  Hunt,  (1846) 
3  Den.  (N.  Y.)  274.  See  also  Van  Rens- 
selaer V,  Read,   (1863)   26  N.  Y.  558. 

North  Carolina.  —  Justice  v.  Eddings, 
(1876)  75  N.  Car.  681. 

Pennsylvania.  —  Evans  v.  Montgomery, 
(1842)  4  W.  *  S,  (Pa.)  218. 


Rhode  Island,  —  Island  Sav.  Bank  v.  Gal- 
vin,  (1898)  20  R.  I.  347. 

Tennessee,  —  State  v.  State  Bank,  (1874) 
3  Baxt.  (Tenn.)  395;  Webster  r.  Rose,  (1871) 
6  Heisk.  (Tenn.)  93;  Greenfield  v.  Dorria, 
(1853)  1  Sneed  (Tenn.)  548. 

I7^a^.  —  Kirkman  v.  Bird,  (1900)  22  UUh 
100. 

Vermont.  — Be\\  v,  Roberts,  (1841)  13  Vt. 
582. 

Wisconsin,  —  Robinson  v,  Howe^  (1861) 
13  Wis.  341. 

Contra.  —  An  existing  remedy  available 
for,  and  appropriate  to,  the  enforcement  of  a 
contract  when  and  where  it  was  made,  is 
within  its  obligatory  scope.  Davis  v,  Rnpe, 
(1887)  114  Ind.  688.  See  also  People  v, 
Havs,  (1854)  4  Cal.  127;  Helm  v.  Pridgen, 
(1878)  1  Tex.  App.  av.  Cas.,  §  643. 

In  modes  of  proceeding  and  forms  to  at- 
force  the  contract  the  legislature  has  control, 
and  may  enlarge,  Umit,  or  alter  them,  pro- 
vided it  does  not  deny  a  remedy  or  so  embar- 
rass it  with  conditions  or  restrictions  as 
seriously  to  impair  the  value  of  the  right. 
Penniman's  Case,  (1880)  103  U.  S.  720,  af- 
firming 11  R.  I.  333. 

It  is  competent  for  the  states  to  change 
the  form  of  the  remedy,  or  to  modify  it  other- 
wise, as  they  may  see  fit,  provided  no  sub- 
stantial right  secured  by  the  contract  is 
thereby  impaired.  No  attempt  has  been 
made  to  fix  definitely  the  line  between  alter- 
ations of  the  remedy,  which  are  to  be  deemed 
legitimate,  and  those  which,  under  the  form 
of  modifying  the  remedy,  impair  subetantlal 
rights.  Every  case  must  be  aetermined  upon 
its  own  circumstances.  Whenever  the  result 
last  mentioned  is  produced  the  Act  is  within 
the  prohibition  of  the  Constitution,  and  to 
that  extent  void.  Von  Hoffman  v.  Quincy, 
(1866)   4  Wall.   (U.  S.)   563. 

In  placing  the  obligation  of  contracts  un- 
der the  protection  of  the  Constitution  its 
framers  looked  to  the  essentials  of  the  con- 
tract more  than  to  the  forms  and  modes  of 
proceeding  by  which  it  was  to  be  carried  into 
execution;  annulling  all  state  legislation 
which  impaired  the  obligation  it  was  left  to 
the  states  to  prescribe  and  shape  the  remedy 
to  enforce  it.  McCracken  v.  Hayward,  (1844) 
2  How.  (U.  S.)  608.  See  also  Moore  p. 
Fowler,  (1847)  Hempst.  (U.  S.)  536,  17  Fed. 
Cas.  No.  9,761. 

The  remedy,  which  is  protectedy  is  some- 
thing more  than  the  privilege  of  having  a 
claim  adjudicated.  Mere  judicial  inquiry 
into  the  rights  of  parties  is  not  enough. 
There  must  be  the  power  to  enforce  the  re- 
sults of  such  fin  inquiry  before  there  can  be 
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When  no  obli^atioD  is  impaiTed.  —  Vernon 
t.  IlenMn,  (1866)  24  Ark.  242;  CoDins  v. 
Collins.  (1880)  79  Ky.  88;  Berry  r.  Rang- 
aall,  (1863)  4  Met.  (Ky.)  202;  Baldwin  C. 
Newark.  (1875)  38  N.  J.  L.  158;  Brown  e. 
Brittain,  (1861)  84  N.  Car.  552;  Uuntzinger 
V.  Brock,  (1858)  3  Grant.  Cas.  (Pa.)  244; 
Cochran  v.  Darcy,   (1873)  5  S.  Car.  125. 

Substantial  remedy  lemaina  or  is  giTen.  — 
The  legislature  may  modify  or  change  exist- 
ing remedies  or  prescribe  new  modes  of  pro- 
cedure, without  impairing  the  obligation  of 
contracts,    provided    a   substantial    or   effica- 

of  which  a  party  can  enforce  his  rights  under 
the  ooiilract.  Oshkosb  Waterworks  Co.  v. 
Oshkosh,  (1B03)  187  U.  S.  430,  affirming 
(ISOl)   109  Wis.  208.     See  also  the  following 

Alabama.  — Edwards  v.WilliamsoD,  (1881) 
TO  Ala.  146. 

Georgia.  — Hardeman  c  Downer,  (1869)  39 
Oa.  429. 

fmfiafla.  — Davis  v.  Rupe,  (1887)  114  Ind. 
588. 

Louisiana.  —  State  f.  New  Orleans,  (1882) 
34  La.  Ann.  1149. 

Maryland.  —  Wilson  t>.  Simon,  (1000)  91 
Md.  1 ;  Williamsport,  etc.,  Turnpike  Co.  V. 
.  Startzman,  (1897)  8«  Md.  30.1. 

MigsisMppi.  —  ColTnan  C.  Kentucky  Bank, 
(1806)  40  Miss.  29;  Lessley  c.  Phipps,  (1874) 
4f>  Miss.  700;  McMillan  v.  Sprague,  (1840) 
4  How.  (bflBB.)  047. 

Xeto  York.  —  People  t>.  Buffalo,  ( 1893 )  140 
N.  Y.  300,  affirming  (Buffalo  Super.  Ct.  Oen. 
T.  1892)  2  Misc.  (N.  Y.)  7;  James  v.  Stull, 
(1850)  9  Barb.  (N.  Y.)  482. 

Pennsylvania.  — hoDf^i  Appeal,  (1878)  87 
Pa.  St.  119. 

Khode  /^sland.  —  MacDonald  f.  New  York, 
etc.,  R.  Co.,  (1902)  23  R.  I.  558. 

Tennessee.  —  Farnaworth  V.  Vance,  (1805) 
2  Coldw.   (Tenn.)   108. 

reoNM.  —  Ward  v.  Hubbard,  (1884)  62  Tes. 
559;  Austin  v.  Andrews,  (1841)  Dall.  (Tex.) 
447. 

Wisconsin.  —  Hasbrouck  c.  Shipman,  (1802) 
16  Wis.  298;  Von  Baumbach  v.  Bade,  (1869) 
9  Wis.  650. 

Particular  remedy  abrogated.  —  "  Modes  of 
procedure  in  the  courts  of  a  state  are  so  far 
within  its  control  that  a  particular  remedy 
existing  at  the  time  of  the  niaking  of  a  con- 
tract may  be  abrogated  altogether  without 
impairing  the  obligation  of  the  contract  if 
another  and  equally  adequate  remedy  for  the 
enforcement  of  that  obligation  remains  or  is 
substituted  for  the  one  taken  away."  New 
Orleans  Citv,  etc.,  R.  Co.  ».  Louisiana,  (1895) 
157  U.  S.  224.  See  also  Tennessee  c.  Sneed, 
(1877)  00  U.  S.  74. 

Taking  anxty  substantial  rrmcdies  for  en- 
forcement of  the  contmet.  without  siihBtitut- 
ing  or  leaving  an  adequate  remedy  in  (hpir 

filace,  impairs^  the  oblifintion  e<|ually  with 
pgislation  touching  the  expresi;  terms  of  the 


A  itate  may  siva  an  additional  and  more 
efScacioua  remedy  for  the  enforcement  of 
contracts  in  the  performance  of  which  the 
public  health  and  the  public  safety  are  in- 
volved, provided  always  that  the  new  remedy 
i&  consistent  with  the  nature  of  the  obliga- 
tion to  be  enforced  and  does  not  impair  any 
substantial  right  given  by  the  contract.  New 
Orleans  City,  etc.,  R.  Co.  v.  tiouisiana,  (1805) 
167  U.  S.  224.    See  also  the  following  cases: 

Indiana.  —  Bryson  p.  McCreary,  ( 1 884 ) 
102  Ind.  I ;  Hopkins  v.  Jones,  ( 1864)  22  Ind. 
310. 

Louiaiana.  —  Citirens'  Bank  e.  Deynoodt, 
(1873)  25  La.  Ann.  628. 

Tennessee.  —  Hope  c.  Johnson,  (1826)  2 
Yerg.   (Tenn.)   123. 

renNis.  — Standifer  v.  Wibon,  (1900)  93 
Tex.  232. 

A  state  statute  enabling  corporations  In 
other  states  and  countries  to  lend  money,  and 
to  enforce  their  securities,  and  to  acquire 
title  to  real  estate  within  the  state  as  secur- 
ity, when  making  its  provisions  applicable  to 
existing  contracts  and  securities,  does  not  im- 
pair the  obligation  of  contracts  when  the 
statutes  and  public  policy  of  that  state,  prior 
to  the  enactment  of  the  statute,  forbade  a 
foreign  corporation  from  taking  a  mortgage 
upon  real  property  in  that  state  to  secure  the 
loan  of  mon^.  Gross  v.  U.  S.  Mortgage  Co., 
(1883)   108  U.  S.  488. 

Supplying  a  remedy  where  none  evicted. — 
The  legislature  may  give  a  remedy  on  a  con- 
tract founded  on  a  valuable  consideration, 
where  no  remedy  exists.  The  legislature 
cannot  make  contracts  for  individuals,  and 
it  cannot  impose  an  obligation  which  does 
not  equitably  arise  out  of  the  transaction. 
But  it  may  give  a  remedy  where  there  ia 
none,  and  where  in  good  conscience  there 
should  be  one.  Milne  V.  Huber,  (1843)  3 
McLean  (U.  S.)  212,  17  Fed.  Cas.  No.  9,617. 
See^also  the  following  cases: 

Louisiona.  —  Police  Jury  e.  M'Donogh, 
(1819)   7  Mart.   (La.)  8. 

Pennsylvania.  —  Pennsylvania  R.  Co.  V. 
Duncan,  (1885)  17  W.  N.  C.  (Pa.)  193; 
Patent  v.  Philadelphia,  etc.,  R.  Co.,  (1884) 
17  Phila.  (Pa.)  292.  41  Leg.  InL  (Pa.)  224, 
amnned   (1885)    17  W.  N.  C.   (Pa.)   198. 

Tennessee.  —  Shields  r,  Clifton  Hill  Land 
Co.,   (1S94)   04  Tenn.   123. 

West  Virginia.  —  Caperton  P.  Martin, 
(1870)    i  W.   Va.   138. 

Nonexjeting  remedy.  -~  A  remedy  which  did 

not  exist  cannot  be  impaired.     State  v.  New 
Orleans,   (1885)   37  La.  Ann,  438. 

The  withdrawal  of  a  remedy  which  did  not 
appertain  to  suits  brought  for  the  enforce' 
ment  of  private  contracts,  but  applied  solely 
ta  a  class  of  actions  sounding  in  tort,  could 
not  operate,  in  any  event,  to  impair  the  obli- 
frntion  of  a  contract.  Campbell  r.  fron- 
Min,  Co.,  (C.  C.  A.  1807)  83  Fed.  Rep. 
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A  change  in  the  remedy  which  is  more 
favorable  to  the  objecting  party  cannot  be 
said  to  impair  the  contract.  If  the  state  is 
satisfied  with  a  milder  punishment  of  the 
turnpike  company  for  neglect  of  its  duty 
than  might  be  inflicted  under  its  charter,  it 
cannot  be  said  that  the  company  has  been  in- 
jured by  lessening  the  penalty.  Williams- 
port,  etc.,  Turnpike  Co.  v,  Startzman,  (1897) 
86  Md.  363. 

An  Act  extinguishing  all  existing  remedy 
so  as  to  leave  no  redress,  and  no  means  of 
enforcing  a  contract,  would,  by  operating  in 
prcBsentiy  impair  its  obligation.  Bruce  V, 
Schuyler,  (1847)  9  111.  277.  See  also  State  v, 
Jones,  (1864)  21  Md.  432;  Commercial  Bank 
V.  Chambers,  (1847)  8  Smed.  &  M.  (Miss.)  9. 

An  Arkansas  statute  which  provided  "  that 
any  person  hereafter  aiding  or  abetting  thp 
rebellion,  or  that  has,  or  shall  hereafter  vio- 
late his  oath  of  allegiance,  and  all  persons 
who  are  now  in  arms,  and  all  rebels  in  prison 
by  the  federal  authorities,  and  all  persons  who 
have  abandoned  their  homes  and  have  fled 
and  taken  protection  under  the  so-called  Con- 
federacy, shall  be  forever  barred  from  the  ^ 
collection  of  their  debts  in  this  state,  of 
every  description  whatsoever,  and  all  courts 
having  jurisdiction  in  this  state  are  hereby 
required  to  dismiss  such  suits  whenever  such 

Sroof  is  made,  at  the  plaintiff's  costs,''  was 
eld  to  violate  this  constitutional  provision. 
Vernon  i\  Henson,  (1866)  24  Ark.  242. 

Changes  interfering  with  or  denying  en- 
forcement.  —  The  laws  prescribing  the  mode 
of  enforcing  a  contract,  which  are  in  ex- 
istence when  it  is  made,  are  so  far  a  part 
of  the  contract  that  no  changes  in  these  laws 
which  Seriously  interfere  with  that  enforce- 
ment are  valid,  because  they  impair  its  obli- 
gation within  the  meaning  of  the  Constitution 
of  the  United  States.  Bamitz  v.  Beverly, 
(1896)  163  U.  S.  122.  See  also  the  following 
cases : 

United  States,  —  McGahey  v.  Virginia, 
(1890)  13S  U.  S.  693;  Edwards  v.  Kearzey, 
(1877)  96  U.  S.  607,  reversing  (1876)  75  N. 
Car.  409;  Walker  v.  Whitehead,  (1872>  16 
Wall.  (U.  S.)  314;  Gunn  t?.  Barry,  (1872)  15 
Wall.  (U.  S.)  623;  Butz  v.  Muscatine,  (1869) 
8  Wall.(U.  S.)  583;  Planters'  Bank  v.  Sharp, 
(1848)  6  How.  (U.  S.)  330;  Lamb  v.  Powder 
River  Live  Stock  Co.,  (C.  C.  A.  1904)  132 
Fed.  Rep.  440. 

California.  —  Scarborough  v.  Dugan,  ( 1858) 
10  Cal.  306. 

Indiana.  —  Davis  v.  Rnpe,  (1887)  114  Ind. 
588. 

Kansas.  —  Phelps- Bigelow  Windmill  Co.  v. 
North  American  Trust  Co.,  (1901)  62  Kan. 
529. 

Nebraska,  —  Burrows  v,  Vanderbergh, (Neb. 
1903)   95  N.  W.  Rep.  57. 

New  York.  —  Lockport  First  Nat.  Bank  v. 
Bissell,  (Cir.  a.  1889)  7  N.  Y.  Supp.  53; 
Holmes  v.  Holmes,  (1848)  4  Barb.  (N.  Y.) 
295. 

North  Carolina,  —  Hill  v.  Kessler,  (1869) 
63  N.  Car.  437. 

Obligation  lessened  or  materially  affected. 
—  The  test  is  not  the  extent  of  the  violation 


of  the  contract,  but  the  fact  that  in  truth 
its  obligation  is  lessened,  in  however  small  a 

E articular,  and  not  merely  altering  or  regn- 
iting  the  remedy  alone.  Planters'  Bank  v. 
Sharp,  (1848)  6  How.  (U.  8.)  330.  See  also 
the  following  cases: 

United  States,  —  Burton  v,  Koehkonong, 
(1880)   4  Fed.  Rep.  377. 

AULbama,  —  Commissioners  Ct.  v.  Rather, 
(1872)   48  Ala.  433. 

California,  —  People  v.  Brooks,  (1860)  16 
CaL  11;  Smith  i;.  Morse,  (1852)  2  Cal.  524. 

Georgia,  —  Hardeman  v.  Downer,  ( 1869)  39 
Ga.  425. 

Indiana.  —  Rupert  v.  Martz,  (1888)  116 
Ind.  72;  Travellers  Ins.  Co.  v.  Brouse,  (1882) 
83  Ind.  62. 

/mnoia.  —  Bradley  17.  Lightcap,  (1903)  201 
111.  511. 

ITenfucfci/.  —  Collins  v,  Collins,  (1880)  79 
Ky.  88. 

Louisiana,  —  State  v.  New  Orleans,  ( 1880) 
32  La.  Ann.  493. 

Maine.  —  Phinney  v.  Phinney,  (1889)  81 
Me.  450. 

Mississippi.  —  Nevitt  v.  Port  Gibson  Bank, 
(1846)  6  Smed.  &  M.  (Miss.)  513. 

Nebraska,  —  State  17.  McPeak,  (1891)  31 
Neb.  139. 

New  Jersey,  —  United  R.,  etc.,  Co.'s  v. 
Weldon,   (1885)  47  N.  J.  L.  59. 

New  Forik.  —  People  v.  Buffalo,  (1893)  140 
N.  Y.  300,  affirming  (Buffalo  Super.  Ct.  Gen. 
T.  1892)   2  Misc.  (N.  Y.)  7. 

North  Carolina.  —  Johnson  f?.  Winslow, 
(1870)  64  N.  Car.  27,  citing  Jacobs  t;.  Small- 
wood,  (1869)   63  N.  Car.  112. 

South  Carolina,  —  State  v.  State  Bank, 
(1868)    1  S.  Car.  63. 

Temas,  —  McLane  17.  Paschal,  (1884)  62 
Tex.  102. 

Vermont,  —  Richardson  t?.  Cook,  (1865)  37 
Vt.  599, 

yirj^nia.  — Roberts  t?.  Cocke,  (1877)  28 
Gratt.  (Va.)   207. 

Washington.  —  Woodward  v,  Winehill, 
(1896)    14  Wash.  394. 

Rendering  remedy  less  effective.  —  The 
remedy  then  provided  by  law,  and  existing 
for  the  enforcement  of  contracts  at  the  time 
they  are  executed,  and  in  the  place  where 
they  are  to  be  performed,  or  some  other  rem- 
edy equally  as  efficacious  or  nearly  so,  is  an 
essential  element  of  the  obligation  which  the 
Constitution  protects  against  impairment; 
and  any  statute  enacted  to  essentially  impair, 
weaken,  or  -render  the  remedy  less  effective  is 
in  conflict  with  the  Constitution,  and  there- 
fore void.  Garrett  v,  Memphis,  5  Fed.  Rep. 
874.  See  also  Townsend  v.  Townsend,  (1821) 
Peck    (Tenn.)    1. 

Remedy  less  convenient.  —  A  state  may 
regulate  at  pleasure  the  modes  of  proceeding 
in  its  courts  in  relation  to  past  contracts  as 
well  as  future.  And  although  a  new  remedy 
may  be  deemed  less  convenient  than  the  old 
one,  and  may  in  some  degree  render  the  re- 
covery of  debts  more  tardy  and  difficult,  yet 
it  will  not  follow  that  the  law  is  unconstitu- 
tional. Whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will 
of  the  state,  provided  the  alteration  does  not 
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if  tbat  effect  u  produced  it  it  immaterial 
whether  it  ia  done  by  acting  on  the  remedy 
or  (Urectly  on  the  contract  itself.  In  either 
ease  it  ib  prohibited  by  the  Constitution. 
Bronson  v.  Kiude,  (IB43)  1  How.  (U.  S.) 
316.  Bee  also  U.  S.  v.  Conway,  (1843) 
Hempat.  (U.  S.)  313,  26  Fed.  Cae.  No.  14,S49; 
Davie  v.  Rupe,  (ISBT)  lU  Ind.  68S. 

Wlien  the  remedy  ii  a  part  of  the  contract 
it  cannot  be  taken  away.  Thompson  o. 
Com.,  (1676)  81  Pa.  St.  323.  See  also 
Breitenbach  v.  Bush,  (1863)  44  Pa.  St.  318. 

While  a  change  in  the  form  of  obtaining 
redress  may  be  made,  provided  a  substantial 
remedy  is  given  or  remains,  the  obligation 
of  a  contract  depends  nevertheless  upon  its 
terms,  and  the  means  which  the  law  in  exist- 
ence at  the  time  it  was  entered  into  afforded 
for  its  enforcement.  A  statute  which 
changes  the  terms  of  an  agreement  by  im- 
posing new  conditions  or  diHpensing  with 
those  expressed  or  implied  is  a  law  which 
impairs  tlie  obligation  of  a  contract,  for  such 
a  law  "  relieves  the  parties  from  the  moral 
obligation  of  performing  the  original  stipu- 
lations of  the  contract  and  prevents  their 
legal  enforcement."  State  t>.  Barret,  (1901) 
2S  Mont.  112. 


party  may  resort  to  a  particular  remedy,  the 
abolishment  of  the  remedy  by  a  general  Act 
does  not  impair  the  obligation  of  contracts 
within  the  constitutional  provision.  Conkey 
V.  Hart,  (ISiHl)  14  N.  Y.  22. 

The  contmcts  intended  to  be  protected 
from  legislative  interference  are  those  in- 
volving property  interests.  .  The  contract 
must  be  one  of  which  value  may  be  affirmed. 
An  agreement  that  an  attorney  may  go  into 
court  and  confess  judgment  upon  a  money 
demand  is  not  actionable.  If  it  is  violated 
there  is  no  damage  if  judgment  can  be  re- 
covered without  sucli  confession.  The  process 
of  courts  is  not  a  subject  of  inviolable  con- 
tract. The  proceeding  to  brmg  a  party  be- 
fore the  court  and  to  adjudicate  a  contro- 
versy with  him  is  a  matter  of  public  con- 
cern. The  purity  of  the  administration  of 
justice  is  involved.  To  preserve  and  guard 
it  the  legislature  may  not  be  fettered  by  con- 
tracts with  citizens.  The  parties  to  stipula- 
tions respecting  the  mode  of  proceeding  must 
be  held  to  contemplate  changes  in  the  mode. 
They  contract  subject  to  the  right  of  the 
legislature  to  Diske  changes.  Worsham  v. 
Stevens,  (1880)  06  Tex.  89.  See  also  InUr- 
national  Bldg.,  etc.,  Assoc.  V.  Hardy,  (1894) 
86  Tex.  610. 


6.  Chanqiito  Rni.E8  of  Evidbncb.  —  Laws  which  change  the  rules  of 
evidence  relate  to  the  remedy  only.  They  are  at  all  times  subject  to  modifica- 
tion and  control  by  the  legislature,  and  changes  thus  made  may  be  made 
applicable  to  existing  causes  of  action.  They  are  incident  to  the  remedy,  and  if 
the  remedy  may  be  abolished  or  modified,  a  fortiori  may  the  rules  of  evidence 


be  changed  or  abrogated. 

Tabor  V.  Ward,  (IB80)  83  N.  Car.  291.  See 
also  the  following  cases : 

Alabama.  —  Herbert  P.  Easton,  (1869)  43 
Ala.  M7. 

itinaiBBxppi.  —  &)wan  ».  McCutchen,(1870) 
43  Miss.  207. 

Vtrpinia.— Com.  f.  Booker.  (1887)  82  Va. 
964;  Com.  c.  Weller,  (1887)  92  Va.  721; 
Newton  c.  Com.,  (1888)  82  Va.  647;  Corn- 
wall V.  Com..  (1886)  82  Va.  644. 

Unieasonable  changes  in  mlea  of  evidence. 
—  All  contracts  are  supposed  to  be  made 
with   reference  to  existing  laws,  and   aubse- 

Suent  legislatioD  which  affects  unreasonable 
tianges  in  the  rules  of  evidence  for  the  en- 
forcement of  the  contract,  or  which  repeals 
laws  upon  which  its  validity  or  enforcement 
depends,  impairs  the  obligation  of  the  con- 
tract within  the  restrictions  of  the  Constitu- 
tion. Davis  v.  Supreme  Lodge,  etc.,  (1900) 
165  N.  Y.  159,  afftrmina  (1898)  36  N.  Y.  App. 
Div.  364. 

Bnrden  of  proof.  —  The  provision  in  the 
Georgia  constitution  of  1868  which  threw 
the  burden  of  proof  on  the  bolder  of  bank 
bills  to  show  that  they  had  never  bcpn  u?pd 
in  aid  of  the  rebellion,  if  only  the  defendant 
would  swear  that  he  had  reason  to  believe 
that  they  were  so  used,  imposed  upon  the 
plaintiff    an    impossibility    and    was    tanta- 


mount to  destroying  the  contract  on  the 
simple  oath  of  the  defendant  as  to  his  belief, 
and  was  held  unconstitutional.  Marsh  v. 
Burrougha,  (1871)  1  Woods  (U.  S.)  463,  16 
Fed.  Cas.  No.  9,112. 

Paragraph  2,  section  17,  article  5.  of  the 
Georgia  constitution  of  1868,  casting  the  bur- 
den of  proof  upon  the  plaintiff  in  certain 
coHca.  in  so  far  as  it  applien  to  ordinary  con- 
tracts between  individuals,  as  In  the  case  of 
a  payee  of  a  promissory  note  suing  the 
maker,  and  in  ho  far  as  it  may  require  the 
plaintiff  in  such  a  cane  to  prove  that  the  con- 
aidcration  of  the  note  nas  a  legal  end  valid 
one,  was  held  not  to  be  uticonatitutional 
Edwards  v.  Dixon,  (1874)  S3  Ga.  334. 

Conclniiveness  of  tax  deed.  —  It  is  com- 
petent for  the  legislature  to  declare  that  a 
tax  deed  shall  be  primn  farir  evidence  not 
only  of  the  regularity  of  the  sale,  but  of  all 
prior  proceedings,  and  of  title  in  the  pur- 
chaser, but  the  le^ristature  cannot  deprive  one 
of  his  property  by  making  his  adversa^o 
claim  to  it,  whatever  that  claim  may  be,  con- 
clusive of  its  own  validity,  and  it  cannot, 
therefore,  make  the  tax  deed  conclusive  evi- 
dence of  the  holdpr's  title  to  the  land.  Man 
r.  Hanthorn.  (1803)  148  U.  S.  182,  afflrmino 
(1887)   30   Fed.   Rep.  579. 


Obligation  of  CoatrMtt. 


CONSTITUTION. 


Art.  X.,  tee.  10. 


A  tax  deed  made  in  pursuance  of  a  sale  of 
property  for  a  delinquent  tax,  under  an  Act 
which  provided  that  such  deed  shall  be  con- 
clusive evidence  of  the  regularity  of  the  as- 
sessment, except  for  fraud,  is  a  contract  with 
the  state  that  the  deed  shall  so  far  remain 
conclusive  evidence  of  title  in  the  grantee 
therein,  and  a  subsequent  Act  of  the  legis- 
lature, making  such  deed  only  prima  facie 
evidence  of  such  regularity,  is  void,  because 
it  impairs  the  obligation  of  the  contract. 
Tracy  v.  Reed,  (1889)  38  Fed.  Rep.  69. 

Where  a  statute  made  a  tax  deed  prima 
facie  evidence  of  title  in  the  grantee,  when 
formerly-  it  was  conclusive  evidence  of  the 
regularity  of  the  proceedings,  it  was  held 
that  the  obligation  of  the  contract  was  not 
impaired  where  a  purchaser  bought  before 
the  passage  of  the  statute,  but  received  the 
deed  after  it.  Harris  v.  Harsch,  (1896)  29 
Oregon  562,  following  Strode  v.  Washer, 
(1888)   17  Oregon  50. 

Conclusiveness  of  certificates  of  discharge 
in  insolvency.  —  A  MasaachtLsetU  statute 
concerning  certificates  of  discharge  in  insol- 
vency, which  provides  that  "the  certificate 
shall  be  conclusive  evidence  in  favor  of  such 
debtor  of  the  fact  and  regularity  of  such 
discharge;  any  creditor  of  a  debtor  whose 
debt  was  proved  or  provable  against  the 
estate  in  insolvency,  who  desires  to  contest 
the  validity  of  the  discharge  on  the  ground 
that  it  was  fraudulently  obtained,  may  at 
any  time  within  two  years  after  the  date 
thereof  apply  to  the  court  which  granted  it 
to  annul  the  same,"  was  held  to  be  applicable 
to  a  certificate  granted  after  the  passage  of 
the  statute  upon  proceedings  begun  prior 
thereto,  and  was  held  to  be  constitutional. 
Kempton  v.  Saunders,  (1881)   130  Mass.  236. 

Certified  copies  of  deeds.  —  A  statute  which 
permits  certified  copies  of  sherifiTs  deeds, 
previously  recorded,  to  be  given  in  evidence, 
in  all  cases  where  the  originals  would  be 
evidence,  is  valid.  Foster  v.  Gray,  (1853)  22 
Pa.  St.  9. 

Removing  disability  of  witness.  —  Legis- 
latures are  continually  passing  laws  regulat- 
ing the  trials  of  cases,  and  especially  intro- 
ducing new  rules  of  evidence.  The  effect  of 
a  statute  of  this  description,  such  for  in- 
stance as  that  allowing  parties  to  testify, 
might  be  to  compel  a  plaintiff  to  abandon  a 
suit  previously  brought.  But  it  could  not 
be  contended  for  a  moment  that  such  a  stat- 
ute could  not  apply  to  a  case  pending  when 
it  was  passed.  Taylor  v.  Keeler,  (1862)  30 
Conn.  324. 

Parol  evidence  of  consideration  and  intent. 
—  The  third  section  of  the  ordinance  adopted 
by  the  Alabama  convention  of  1865,  on  the 
28th  of  September  of  that  year,  known  as 
ordinance  26,  which  provided  that  "in  all 
suits  upon  contracts,  made  between  the  first 
of  September,  1861,  and  the  first  of  May,  1865, 
parol  evidence  shall  be  admissible  to  prove 
what  was  the  consideration  thereof,  and 
whether  or  not  the  parties  thereto  under- 
stood or  agreed  that  the  same  should  be  dis- 
charged by  a  payment  in  Confederate  cur- 


rency or  treasury  notes;  and  if  so,  or  if  it 
appears  eo  from  the  contract,  then  to  show 
what  was  the  real  or  true  value  of  the  con- 
sideration of  the  said  contract,  and  what 
amount  the  plaintiff  is  legally,  justly,  and 
equitably  entitled  to  receive,  according  to  the 
contract,  by  the  judgment  of  said  court," 
established  a  rule  of  evidence  respecting  cer- 
tain past  transactions,  and  did  not  impair 
the  obligation  of  contracts.  Herbert  r. 
Easton,  (1869)  43  Ala.  547.  But  see  Kirt- 
land  V.  Molton,  (1868)  41  Ala.  548;  Tarleton 
17.  Southern  Bank,  (1868)  41  Ala.  722,  wherein 
it  was  held  that  the  provision  beginning 
"and  if  so,"  etc.,  so  far  as  it  makes  the 
value  of  the  consideration  an  element  to  be 
regarded  in  ascertaining  the  extent  of  dam- 
ages, would  violate  the  Constitution. 

The  Georgia  ordinance  of  1865,  entitled 
"An  ordinance  to  make  valid  contracts  en- 
tered into  and  executed  during  the  war 
against  the  United  States,  and  to  authorize 
the  courts  of  this  state  to  adjust  the  equities 
beween  parties  to  contracts  made  but  not 
executed,  and  to  authorize  settlements  of 
such  contracts  by  persons  acting  in  a  fiduci- 
ary character,"  the  second  section  of  which 
ordained  "that  all  contracts  made  between 
the  first  day  of  June,  1861,  and  the  first  day 
of  June,  1865,  whether  in  writing,  expressed 
or  implied,  or  existing  in  parol,  and  not  yet 
executed,  shall  receive  an  equitable  oonstmc- 
tion,  and  either  party,  in  any  suit  for  the 
enforcement  of  any  such  contract,  may,  upon 
the  trial,  give  in  evidence  tl^e  consideration 
and  the  value  thereof  at  any  time,  and  the 
intention  of  the  parties  as  to  the  particular 
currency  in  which  pajrment  was  to  be  made; 
and  the  value  of  such  currency  at  any  time; 
and  the  verdict  and  judgment  shall  be  on 
principles  of  equity,"  was  held  not  to  im- 
pair the  obligation  of  contracts.  It  changed 
a  rule  of  evidence,  and  in  so  doing  was  within 
the  sphere  of  ordinary  legislative  competency. 
Slaughter  v.  Culpepper,  (1866)  35  Ga.  28. 
See  also  Taylor  v.  Flint,  (1866)  35  Ga.  124; 
Cutts  V,  Hardee,  (1868)  38  Ga.  350. 


A  North  Carolina  statute  which  provided 
"that  in  all  executory  contracts  solvable  in 
money,  whether  under  seal  or  not,  •  •  • 
it  shall  be  competent  for  either  party  tc 
show,  by  parol  or  other  relevant  testimony, 
what  the  understanding  was  in  regard  to  the 
kind  of  currency  in  which  the  same  are  sol- 
vable; and  in  such  case  the  true  understand- 
ing shall  regulate  the  value  of  the  contract," 
was  held  to  be  constitutional.  Woodfin  v. 
Sluder,  (1867)  Phil.  L.  (N.  Car.)  200. 

Allowing  evidence  of  want  of  conaideratioa. 
—  A  statute  of  loica  which  provided  that 
the  addition  of  a  private  seal  to  an  instm- 
ment  of  writing  should  not  affect  its  char- 
acter in  any  respect,  and  that  the  want  or 
failure,  in  whole  or  in  part,  of  the  considera- 
tion of  a  written  contract  may  be  shown  as 
a  defense,  was  held  to  relate  to  the  remedy 
and  did  not  impair  the  obligation  of  the  con- 
tract. Williams  v.  Haines,  (1869)  27  Iowa 
251. 

Statute  of  frauds.  — That  construction  of 
the  fourth  section  of  the  statute  of  frauds 
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answer  for  the  debt,  default,  or  miBcarria^ 
of  another,  the  consideration  must  appear  in 
writing,  having  been  adopted  bj  the  Englieh 
courts  subsequent  to  the  i4th  of  May,  1776, 
it  is  doubtful  if  the  same  has  been  ever  set- 
tled or  sanctioned  as  the  law  of  Qeor^in, 
and  the  Act  of  Jan.  10,  1852,  declaring  what 
shall  be  the  proper  construction  of  this  sec- 
tion ia  decisive  thereof,  and  applies  to  an 
agreement  made  before  the  passage  of  the 
Act.  Baker  v.  Hemdon,  (1B55)  17  Ga.  &6B. 
A  Maine  statute  which  provides  that  "no 
action  shall  be  brought  and  maintained  upon 
a  special  contract  or  promise  to  pay  a  debt 
from  which  the  debtor  has  been  discharged 


the  United  States,  or  the  assignment  laws 
of  this  state,  unless  such  contract  or  promise 
be  made  or  contained  in  some  writing  signed 
bj  the  parties  chargeable  there bj,"  was  held 
to  reach  those  cases  the  suits  of  which  were 
instituted  after  tlie  passage  of  the  law  based 
upon  a  verbal  promise  made  before  its  pas- 
sage. Kinglej  v.  Cousins,  (1860)  47  Me.  91. 
CoDtiadicting  written  contiact  by  parol.  — 
The  constitutional  prohibition  does  not  pro- 
hibit the  state  from  changing  rules  of  evi- 
dence in  relation  to  the  exclusion  of  parol 
testimony  introduced  to  contradict  or  vary 
the  terms  of  a  written  contract.  Kobeson  v. 
Brown,  (1869)  63  N.  Car.  G64. 

c.  Keodlation  of  Courts.  —  In  the  matter  of  the  establisIimeDt,  con- 
tinuance, and  discontinuancte  of  ita  own  courts,  the  people  of  every  state  are 
necessarily  absolutely  sovereign. 


Stat«  V.  SleTin,  16  Mo.  App.  541;  Mc- 
Nealy  v.  Gregory,  (1869)  13  Fla.  417;  John- 
son V.  Higgins,  (1861)  3  Met.  (Ky.)  666; 
Newkirk  c.  CTiapron,  (1868)  17  111.  344;  Mc- 
Cubbins  v.  Barringer,  (1868)  Phil.  L.  (N. 
Car.)   564. 

A  change  in  tbe  place  and  mode  of  trial 
is  valid.  Antoni  v.  Greenhow,  (1882)  107 
U.  8.  T78. 

Making  a  ciTfl  canae  a  matter  of  equitable 
cogniiance.  —  A  statute  making  a  civil  cause 
of  action  a  matter  of  equitable  cognizance  is 
valid.  Kentucky  Bank  ii.  Schuylkill  Bank, 
(1846)   1  Pars.  Eq.  Gas.  (Pa.)   223. 

Confirmation  of  proceediugi.  —  It  would  be 
carrying  the  constitutional  provision  beyond 
its  natural  import  as  well  as  its  intended 
operation  to  construe  it  as  prohibiting  the 
legislatures  of  the  states  to  pass  laws  con- 
firming the  doings  of  courts  or  other  public 
bodies  known  to  the  law.  Such  were  the 
purport  and  direct  effect  of  the  Massachu- 
setts statutes  of  1808,  ch.  92,  and  1809,  ch.  33, 
which  were  held  not  to  be  objectionable  on 
the  ground  of  impairing  the  obligation  of 
contracts.  Locke  v.  Dane,  (1812)  9  Mass. 
359. 

A  atatnte  pioTiding  for  a  leriew  of  indg- 
mente  is  not  a  contract,  nor  can  it  be  prop- 
erly said  that  it  enters  into  contracts  made 
by   contracting  parties,  either  as   a   part  of 


the  contracts  or  as  a  part  of  the  remedy. 
If  such  a  statute  confers  a  right  at  all,  the 
right  thus  conferred  is  a  mere  statutory 
right,  and  having  been  conferred  by  the  legis- 
lature it  may  be  changed  or  taken  away  by 
that  body.  Rupert  v.  Martz,  (1888)  116  Ind. 
76.  8ee  also  Long's  Appeal.  (1878)  87  Pa. 
St.  119,  as  to  giving  the  right  of  appeal 
from  an  assessment  of  compensation  on  tak- 
ing property  by  eminent  domain. 

The  granting  of  new  trials  is  part  of  the 
remedy,  and  it  is  the  province  of  the  legis- 
lature to  prescribe  and  control  the  remedy 
by  law.  A  remedy  may  be  modifled  without 
impairing  the  obligation  of  the  contract. 
The  allowance  of  a  new  trial  is  for  the  cor- 
rect administration  of  justice,  and  it  does 
not  impair  the  obligation  of  the  contract  on 
which  the  judgment  is  founded.  Ex  p. 
Norton,  (1870)  44  Ala.  177.  See  also  Balti- 
more, etc.,  R.  Co.  I).  Neabit,  (I860)  10  How. 
(U.  S.)  31)6,  as  to  inquisition  de  novo  in  con- 
demnation proceedings. 

Opening  order  of  confirmation.  —  A  statute 
of  A'cic  York  pertaining  to  widening  and 
straightening  a  street  in  the  city  of  New 
York,  which  authorized  the  court,  for  cause 
shown,  to  open  the  order  of  confirmation  for 
the  purpose  of  re-examining  the  question  of 
valuation,  was  held  to  be  constitutional. 
Matter  of  Broadway,  (1872)  6!  Barb.  (N. 
Y.)  483,  atPrmed  (1872)  48  N.  Y.  150. 

d.  Mambaups.  —  A  statute  which  takes  away  the  judicial  power  to  enforce 
the  satisfaction  of  judgments  against  a  city  hy  the  writ  of  mandamus  compelling 
the  city  to  levy  taxes,  within  its  lawful  authority,  for  that  purpose,  is  invalid. 


Louisiana  «,  New  Orleans,  (1880)  102  U. 
S.  203.  See  also  Rousseau  v.  New  Orleans, 
(1883)  35  I*.  Ann.  657. 

SnfScient  remedy  remain8.--A  statute  de- 
priving the  holder  of  bonds,  receivable  by 
law  for  taxes,  of  his  remedy  by  mandamns 
to  compel  the  collector  to  receive  the  bills  in 
payment  of  taJtes,  does  not  impair  his  con- 
tract   when    the    regulation    of    the    statute 


gives  him  an  abundant  means  of  enforcing 
such  right  as  he  possesses,  and  provides  that 
he  may  pay  hia  claim  to  the  collector,  under 
protest,  giving  notice  thereof  to  the  comp- 
troller of  the  treasury  that  at  any  time 
within  thirty  days  thereafter  he  may  sue  the 
officer  making  the  collection,  that  the  case 
shall    be    tried   by    any   court   having   juris - 

a:^h^^    o-j  it  F A  ;_  favor  of  the  plaintiff 

shall  certify  that  the 
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refunded,  and  the  comp trailer  shall  there- 
upon iaaue  hia  warrant  therefor,  which  shall 
be  paid  in  preference  to  all  other  claims  oa 
the  treasury.  Tennessee  f.  Sneed,  (1377) 
96  U.  S.  74.  Sec  also  State  v.  Gaillard, 
{1878)    11   &  Car.  309. 


remedy  by  mandamus  against  corporations  U> 
compel  a  compliance  with  certain  obligatiODt 
and  contracts  with  municjul  corporations, 
and  providing  ways  and  means  to  enforce 
such  a  remedy,  does  not  impair  the  obliga- 
tion of  sucb  contracts.  New  Orleans  City, 
etc,  R.  Co.  t>.  Louisiana,  (1666)  157  U.  S.  220. 

e.  Attachments  and  Gabnibhmeitts.  —  Attachments  are  a  part  of  the 
remedies  provided  by  law  to  be  called  into  use  when  contracts  are  broken. 
Contracts  are  inviolable;  but  the  means  of  enforcement  and  the  methods  of 
redress,  when  contracts  are  broken,  are  matters  of  legislation. 

Baldwin  v.  Buswell,  (1879)  62  Vt.  57.  See  state  bank  should  be  subject  to  gamishment 
also  Day  v.  Madden,  (1BB7)  9  Colo.  App.  by  any  person  having  a  claim  or  debt  against 
4S4i  Cross  v.  Brown,  19  R.  1.  220.  the    bank    was    held    to    be    consUtutionaL 

Danley  f.  State  Bank,  (IBM)  15  Ark.  16; 
State  V.  Curran.  (1851)   18  Ark.  321. 


An  Act  of  the  Ark<in»as  legislature 
provided    that    no    person    indebted    i 

14.  Impairmvnt  Tel  Hon  in  Sundry  Instanoet. 
Tbe  repeal  of  an  Act  creatiog  a  Eiant  of      checks  payabli 
power  to  erect  a  dam  across  a  creek  violates 
the     constitutional     provision.        Glover     v. 
Powell,  (1854)   10  N.  J.  Eq.  211. 


Chanting  pbca  of  payment.  —  If  a  county 
gives  its  negotiable  bonds  to  pay  certain 
moneys  on  or  oefore  a  specified  day  at  a  bank 
named  in  the  bonds,  the  place  of  payment  ia 
a  part  of  the  contract,  and  a  law  which 
changes  the  terms  of  the  contract,  or  releases 
a  part  of  its  obligations,  impaira  the  contract. 
Any  law  that  arbitrarily  changes  the  place 
of  payment  of  negotiable  paper  after  ita  exe- 
cution cannot  be  upheld,  becauac  it  attempts 
to  change  the  terms  of  the  contract;  and  tbe 
state  legislature  can  no  more  change  the 
place  of  payment  of  negotiable  paper  than 
it  can  alter  any  other  of  the  provisions  of 
the  contract.  Dillingham  v.  Hook,  (1884)  32 
Kan.  185. 

When  a  mnrUjaiie  ha*  hefn  rajtcuted  by  the 
terms  of  which  the  money  thereby  secured 
is  made  payable  in  the  home  state  of  the 
mortgagee,  auch  a  provision  is  entirely  rea- 
Bonable  and  obligatory,  and  a  eubseiiuent 
atalute,  changing  the  place  of  performance 
of  the  contract,  and  making  the  money  paya- 
ble in  the  state  of  residence  of  the  mortgagee 
instead  of  at  the  stipulated  place  of  pay- 
ment, has  no  application  to  the  mortgage. 
Mutual  L.  Ins.  Co.  v.  Richardson,  (i896J  77 
Fed.  Rep.  395. 

Distress  for  renL  —  Laws  aboliabing  dis- 
treae  tor  rent  impair  the  obligation  of  con- 
tracts previoualy  existing.  Van  Rensselaer 
V.  Snyder,  (1855)  13  N.  Y.  299;  Suydam  f. 
Moore,  (1850)  8  Barb.  (N.  Y.)  358;  Guild  V. 
Rogers,  (1850)  8  Barb.  |N.  Y.)  502;  Atty.- 
Gen.  ti.  North  American  L.  Ins.  Co.,  (1880) 
82  N.  Y.  172. 

Dispensing  with  demand  on  negotiable  in- 
struments. —  As  applied  to  notes  made  and 
discounted  before  it9  passage,  the  ordinance 
of  the  Virginia  convention  paased  June  24, 
1861,  which   provided   that   in   certain   cases 


certain  dtiee  and  towns, 
shall  remain  bound  after  their  maturity, 
without  demand,  protest,  or  notice,  as  if  the 
requirements  of  the  law  had  been  complied 
with,  was  held  to  be  unconstitutional. 
Farmers  Bank  V.  Gunnell,  (1875)  26  Gratt. 
(Va.)   131. 

Validating  a  void  contract.  —  A  law  which 
gives  validity  to  a  void  contract  cannot  be 
eaid  to  impair  the  obligation  of  a  oontrkct; 
aa  where  the  Supreme  Court  of  a  state  has 
decided  that  a  contract  was  void  so  that  the 
principle  of  law  wltich  had  been  mentioned 
did  not  apply,  but  the  legislature  afterwards 
declared  that  auch  contracts  were  valid. 
Satterlee  c.  Matthewaon,  (1829)  2  Pet.  (L~. 
S.)  410.  See  also  Welch  v.  Wadsworth, 
(1861)  30  Conn.  149.  But  see  Pearce  r. 
Patton,  (1846)  7  R  Mon.  (Ky.)   162. 

A  contract  which  has  become  void  by  non- 
fulfilment  of  the  conditions  on  which  it  was 
made  cannot  be  legalized  and  made  valid  by 
statute.  Plank-Road  Co.  r.  Davidson,  (1861) 
39  Pa.  St.  436,  holding  that  the  condition, 
that  the  incorporation  of  a  turnpike  company 
should  be  null  nnd  void  if  the  construction 
of  the  road  ahould  not  be  commenced  within 
a  certain  time,  was  a  condition  to  tbe  sub- 
scriptions to  stock,  and  if  the  condition  as 
to  time  of  construction  was  not  complied 
with,  the  subscriptions  became  null  and  void, 
and  could  not  be  validated  by  a  statute  ex- 
tending the  time  for  the  construction  of  tbe 

Payment  of  t«ze*  condition  precedent  to 
recovery  on  contract.  — A  state  statute  pro- 
viding that  in  any  suit  pending  or  there- 
after brought,  upon  any  debt  or  contract,  or 
cause  of  action  made  or  implied,  before  a  cer- 
tain date,  or  upon  any  other  contract  or  debt 
in  renewal  thereof,  it  should  not  be  lawful 
for  the  plaintiff  to  have  a  verdict  or  judg- 
ment in  hie  favor  unless  he  made  it  cle«rly 
tA  appear  before  the  tribunal  that  all  le^l 
taxes  chargeable  by  law  upon  the  same  had 
been  duly  paid  for  each  year  since  the  m^- 


the  recover;  tliat  the  debt  tiad  been  regularly 
given  io  for  taxes  and  the  taxes  paid,  and 
imposing  other  like  conditions  to  the  re- 
covery on  the  debt  or  contract,  was  beM 
void  HH  impairing  the  obligation  of  such  con- 
tract. Walker  V.  Whitehead,  (1872)  18  Wall. 
(U.  S.)  316,  reverting  (1871)  43  Ga.  638. 
See  aUo  Lnthrop  ».  Brown,  {1871)  1  Wooda 
(U,  S.(  474,  14  Fed.  Caa.  No.  8,108;  MiteliHl 
n.  Cothrana,  (1873)  4»  Ga.  125.  But  «ee 
Vanduzer  t;.  Heard,  (1B73)  47  Ga.  624;  Macon, 
etc.,  R.  Co.  f.  Little,  (1872)  45  Ga.  370;  Wei- 
born  V.  Akin,  (1871)  44  Ga.  420. 

Defenses  of  sureties.  —  A  statute  of  Ver- 
mont which  provided  that  "  a  surety  on  a 
note  or  other  obligation  by  indorsement  or 
otherwifle  may,  in  an  action  brought  against 
him  thereon,  set  Up  any  defense  that  the 
principal  might  have  availed  himHelf  of  in  an 
action  brought  a^inst  him  thereon,"  was 
held  to  be  constitutional,  though  given  a 
retrospective  construction,  since  the  statute 
pertained  onlv  to  the  remedy.  Flagg  c. 
Locke,  (1902)   74  Vt.  320. 

Subrogation.  —  Wliere  a  state  receives  a 
conveyance  of  property  from  a  party  for 
whom  it  is  a  surety,  to  indemnify  the  state 
against  a  risk  assumed,  the  state  is  a  trus- 
tee of  the  property  for  the  benefit  of  the 
creditor,  and  has  no  authority  to  impair 
llie  security.  Any  equities  arising  to  the 
creditor  out  of  the  contract  between  tbe 
state  and  the  principal  debtor,  are  as  much 
entitled  to  protection  as  would  be  any  rights 
directly  created  by  a  contract  between  the 
creditor  and  the  state.  Cliarlotte  First  Nat. 
Bank  V.  Jenkins,  (1870)  64  N.  Car.  718. 

Administration  of  tmsts.  —  A  state  stat- 
ute authorizing  the  chancellor  of  the  state 
to  discharge  testamentary  trustees,  and  to 
appoint  new  trustees  in  their  place,  and  au- 
tliorizing  the  substituted  trustees  to  execute 
the  trust,  does  not  violate  the  obligation  of 
any  contract,  it  appearing  that  the  Act  was 
passed  with  the  knowledge  and  at  the  re- 
quest of  the  original  trustees.  Williamson 
p.  Suydam,  (1807)  6  Wall.  (U.  S.)  723. 

Statutes  regnUting  conveyances.^ A  y«r- 
mont  statute  providing  that  if  a  person,  be- 
ing insolvent  or  in  contemplation  of  insol- 
vency, within  four  months  of  insolvency 
makes  such  conveyance  to  a  creditor,  having 
reasonable  cause  to  betisve  him  insolvent,  or 
in  contemplation  of  insolvency,  and  that  such 
conveyance  is  made  in  fraud  of  the  laws  re- 
lating to  insolvencv,  the  same  shall  be  void, 
does  not  impair  tbe  obligation  of  any  con- 
tract. Any  state  may  regulate  conveyances 
as  to  any  property  within  its  jurisdiction. 
Knower  v.  Haines,  (1887)  31  Fed.  Rep.  615. 
Creation  of  joint  tnumcips.  —  The  X/'w 
Bampuhire  statute  of  June  21.  1809.  directing 
how  joint  tenancies  shall  be  created,  was  held 
not  to  be  a  law  impairing  the  obligation  of 
a  contract  when  applied  to  conveyances  made 
before  the  passage  of  the  Act.  Miller  v. 
Dennett.  (1833)  0  N.  H.  109. 

Annulment  of  deeds  and  decrees.  —  An  Act 
of   the   legislature   annulling   deeds   and   de- 


same  manner  as  il  tue  deeds  and  decrees  had 
never  existed,  was  held  to  be  unconstitu- 
tional. Berrett  v.  Oliver,  (1835)  7  Gill  4  J. 
(Md.)   ISl. 

Quieting  title  to  real  estate  does  not  im- 
pair the  obligation  of  any  contract.  Hamil- 
ton n.  Brown,   (1896)    161   U.  S.  263. 

Compromises  with  creditors.  —  A  law  pro- 
viding that  if  creditors,  in  the  exercise  of 
their  own  judgment,  voluntarily  accept  a 
part  of  the  debt  already  in  existence  in  satis- 
faction thereof  the  payment  of  such  part 
shall  be  a  discharge  of  the  whole,  cannot  be 
held  to  impair  the  obligation  of  the  original 
contract.  Koonce  v.  Russell,  (1889)  103  N. 
Car.  179. 

Releasing  officer's  liability  for  stolen  fnnda. 

—  This  constitutional  provision  is  not  vio- 
lated where  the  legislature  of  a  state  re- 
leases a  county  treasurer  from  his  liability 
to  pay  the  county  and  various  school  dis- 
tricts therein,  where  funds  were  stolen  by 
burglars,  without  fault  on  the  part  of  the 
county  treasurer,  and  from  a  safe  furnished, 
him  by  the  county  for  keeping  the  funds. 
Pearson  «.  State,  (18n3)  56  Ark.  148.  But 
see  Johnson  t'.  Randolph  County,  (1894)  140 
Ind.  152,  and  McQelland  v.  State,  (1804)  138 
fnd.  321,  that  a  statute  releasing  the  treas- 
urer of  a  county  and  his  sureties  from  lia- 
bility for  loss  due  to  the  failure  of  the  bank 
in  which  county  funds  were  deposited  was 
invalid. 

'  Creation  of  equities.  —  The  Act  of  Georgia 
which  was  passed  in  1870,  and  which  created 
an  equity  out  of  losses  resulting  from  tbe 
war,  the  effect  of  which  was  to  allow  the 
defendant  a  right  to  set  off  his  losses  in 
which  the  plaintiff  had  no  agency,  and  to 
make  the  plaintiff  pay  for  the  losses,  by  giv- 
ing him  credit  for  the  amount,  was  held  to 
be  unconstitutional.  The  court  said:  "  Wliile 
ready  to  recognize  the  power  of  the  legis- 
lature to  provide  a  remedy,  to  plead  and 
prove  an  existing  equity,  we  do  not  think  it 
is  constitutionally  competent  for  tbe  legis- 
lature to  make  the  equity,  as  well  as  provide 
the  remedy  for  its  enforcement.  In  our 
judgment  the  law  is  limited  by  the  Constitu- 
tion to  the  equities  in  which  the  agency 
of  the  plaintiff  may  be  established,  aa  the 
result  of  acts  done  or  caused  to  be  done  by 
him;  and  when  the  law  goes  further,  and 
proposes  to  declare  an  equity,  it  violates 
the  boundary  and  becomes  repugnant  to  the 
constitutional  inhibition."  Gunn  v.  Hendry, 
(1871)   43  Ga.  556. 

Requiting  securities  to  be  enforced.  —  The 
Minvemla  Act  of  March  8,  1860,  providing 
that  creditors  whose  claims  were  secured 
shall  first  exhaust  the  securities  before  bring- 
ing suit  to  recover  the  debt,  was  held  to  be 
constitutional.  But  the  legislature,  while  it 
may  prescribe  the  order  in  which  tbe  reme- 
dies shall  be  enforced,  cannot  impose  a  for- 
feiture of  the  security  as  a  penalty  for  bring- 
ing suit  before  enforcing  the  security;  and 
the  second  section  of  said  Act  imposing  such 
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Alabama,  (1904)  1B2  U.  S.  230;  Qtizens'  Bank 
V.  Parker,  (1B04)  1»2  U.  S.  86;  CapiUI  City 
Light,  etc.,  Co.  V.  TallahasBee,  (1902)  186  U.  S. 
401;  St.  Paul  Gaa  Light  Co.  v.  St.  Paul,  (1901) 
181  U.  S.  147;  Yazoo,  etc.,  R.  Co.  v.  Adams, 
(1901)  180  U.  S.  15;  Walsh  t>.  Columbus,  etc., 
R.  Co.,  (1900)  176  U.  8.  475;  Citizens'  Sav. 
Bank  v.  Owenaboro,  (1890)  173  U.  8.  644, 
ailtrming  in  part  (1897)  102  Ky.  174;  Mc- 
Cullough  V.  Virginia,  (1898)  172  U.  S.  122; 
Chicago,  etc.,  R.  Co.  v.  Nebraska,  (1898)  170 
U.  S.  68;  Douglas  p.  Kentucky,  (18B7)  188 
U.  S.  502;  Mobile,  etc..  R.  Co.  ti.  Tennessee, 
(1894)  153  U.  S.  493;  Vieksburg,  etc,  R.  Co. 
V.  Dennis,  (1886)   116  U.  S.  667. 

Alabama.  —  McDonnell  v.  Alabama  Gold  L. 
Ina.  Co.,  (1S88)  85  Ala.  401;  WiUon  v.  Brown, 
(1877)  68  Ala.  62. 

IrfeatuM.  —  Robarda  v.  Brown,  (1883)  40 
Ark.  423. 

California.  — Tattle  v.  Block,  (18M)  104 
C*l.  443. 

New  Jerieji.  —  State  Board  of  AeaeBsors  •. 
Morris,  etc.,  R.  Co.,  (1B86)  49  N.  J.  L.  193. 

ConrtnctiiHi  of  atatotea  and  coiutltutlon 
by  StAtt  COtuL  —  While  it  is  the  general  rule 
to  aceep.t  the  construction  placed  by  the 
courta  of  a  state  upon  its  statutes  and  con- 
atitution,  yet  one  exception  to  this  rule  is 
recognized,  and  that  in  reference  to  the  mat- 
ter of  contracts  8,lleged  to  have  been  im- 
Kired.  HcCullough  ti.  Virginia,  (189S)  172 
S.  109.  See  also  Butzc.  Muscatine,  (1869) 
8  Wall.  (U.  S.)  S82;  Piqua  Branch  of  State 
Bank  v.  Knoop,  (1853)  16  How.  (U.  S.)  391, 
revemino  (1863)  1  Ohio  St.  603,  ovtrrttling 
State   I).   Commercial    Bank.    (1836)    7    Ohio 


9  Ohio  St.  606;  Central  Trust  Co.  c.  atizen's 
St.  R.  Co.,  (1897)  82  Fed.  Rep.  6. 

Where  the  state  constitution  necessarily 
becomea  a  part  of  a  contract  made  by  a 
■tate  legislature  which  is  said  to  be  impaired 
by  subsequent  legislation,  the  United  States 
Supreme  (^urt  wilt  determine  for  itself  the 
nature  and  extent  of  the  constitutional 
limitation  of  the  contract,  independently  of 
the  construction  put  upon  the  same  by  the 
Supreme  Court  of  the  state.  Northwestern 
University  v.  People,  (1878)  99  U.  S.  323. 

Quettion  of  repeal  of  alleged  contract.  — 
"  Where  a  contrac;t  is  claimed  to  arise  from 
a  state  law,  and  it  is  held  below  that  a 
subsequent  statute  has  repealed  the  alleged 
contract,  and  effect  is  thereby  given  to  the 
subsequent  law,  the  mere  question  whether 
the  alleged  contract  has  been  repealed  by  the 
subsequent  law  is  a  state  and  not  a  federal 
question.  In  such  a  case  this  court  concerns 
itself  not  with  the  question  whether  the 
state  law,  from  which  the  contract  is  as- 
serted to  have  arisen,  has  been  repealed,  hut 
proceeds  to  detennine  whether  the  repeal 
was  void  because  it  produced  an  impairment 
qf  the  obligations  of  the  contract  within  the 
purview  of  the  Constitution  of  the  United 
States.  In  other  words,  where  the  state 
GOiurt  has  given  eSect  to  a  subsequent  Uw, 


266. 

Lean  towards  construction  by  state  coart 
in  case  of  doubt.  —  When  the  jurisdiction  of 
the  United  States  Supreme  Court  is  invoked 
because  of  the  asserted  impairment  of  con- 
tract rights  arising  from  the  effect  given  to 
subsequent  le^slation,  it  is  the  duty  of  the 
court  to  exercise  independent  Judgment  as  to 
the  nature  and  scope  of  the  contract.  Never- 
theless, when  the  contract,  which  is  alleged  to 
have  been  impaired,  arises  from  a  state  stat- 
ute, for  the  sake  of  harmony  and  to  avoid 
confusion  the  federal  courts  will  lean  to- 
wards an  aereement  of  views  with  the  state 
courts,  if  tne  question  seems  to  them  bal- 
anced with  doubt.  Board  of  Liquidation  t>. 
Louisiana,  (1901)  178  U.  S.  622,  ofllrmlnff 
(1899)  61  La.  Ann.  1849.  See  also  Burgess  v. 
Seligman,  (1882)  107  U.  S.  20;  Stearns  r. 
MinnesoU,    (1900)    179   U.   S.   233,  reverHna 

(1898)  72  Minn.  200,  followed  in  Duluth,  etc., 
R.  Co.  V.  St.  Ixiuis  County,  (1900)  179  U.  8. 
302,  reverHng  (1899)  77  Minn.  433;  Freeport 
Water  Co.  u.  Freeport,  (1901)  180  U.  S.  696; 
Bancroft  ii.  Wicomico  County,  (1903)  121  Fed. 
Rep.  881. 

"Although  this  case  involves  the  question 
of  an  impairment  of  an  alleged  contract  by 
subsequent  legislation,  and  we  are  not  there- 
fore bound  bv  the  construction  which  the 
state  court  places  upon  the  statutes  of  the 
state  which  are  involved  in  such  an  inquiry, 
yet,  as  the  true  construction  of  the  particular 
statute  is  not  free  from  doubt,  considering 
the  former  legislation  of  the  state  upon  the 
same  subject,  we  feel  that  we  shall  best  per- 
form our  duty  in  such  case  by  following  the 
decision  of  the  state  court  upon  the  precise 
question,  although  doubts  as  to  its  correct- 
ness may  have  been  uttered  by  the  same 
court  in  some  subsequent  case."  Wsggoner 
c.    Flack,    (1003)    188    U.    S.    600.  affinalng 

(1899)  21  Tex.  Civ.  App.  449.  See  also  Wil- 
son ».  Standefer,  (1902)  184  U.  S.  411,  afftrm- 
ing  (Tex.  Civ.  App-  1900)  55  S.  W.  Rep.  1136. 

Law  as  declared  at  time  contract  made.— 
It  is  the  duty  of  the  federal  courts,  in  all 
cases  within  their  jurisdiction,  depending  on 
local  law,  to  administer  that  law,  so  far  as 
it  affects  contract  rights  and  obligations,  as 
it  was  judicially  declared  to  be  by  the  highest 
court  of  the  state  at  the  time  such  obliga- 
tions were  incurred  or  such  rights  accrued. 
Taylor  r.  Ypsilanti,  (1881)  105  U.  S.  71. 
See  also  Young  v.  Clarpndon  Tp.,  (1889)  132 
U.  S.  3*0;  Gulf,  etc.,  R.  Co.  P.  Hewes,  (1901) 
183  U.  S.  71. 

The  Supreme  Court  of  the  United  States 
cannot  take  juriadiotion  of  n  writ  of  error 
to  a  state  court  under  an  allegation  that  a 
contract  has  been  impaired  by  a  decision  of 
that  court  that  certain  bonds  were  unau- 
thorized and  void  when  it  appears  that  the 
state  court  has  done  nothing  more  than  to 
construe  its  own  constitution  and  statutes 
existing  at  the  time  when  the  bonds  were 
issued,  there  being  no  subsequent  legislation 
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touching  the  subject.  "  We  are  therefore 
bound  by  the  decision  of  the  state  court  in 
regard  to  the  meaning  of  the  constitution 
and  laws  of  its  own  state,  and  its  decision 


upon  such  a  state  of  facts  raises  no  federal 
question.  Other  principles  obtain  when  the 
writ  of  error  is  to  a  federal  court."  Turner 
t7.  Wilkes  County,  (1899)  173  U.  S.  463. 


2.  Jurisdiction  in  Equity.  —  "  Respecting  the  contention  that  the  case  pre- 
sented by  the  record  was  not  within  the  jurisdiction  of  a  court  of  equity,  it 
suffices  to  say  that^  in  view  of  the  controversies,  confusion,  risks,  and  multi- 
plicity of  suits  which  would  necessarily  have  been  occasioned  by  the  resistance 
of  the  complainant  to  the  enforcement  of  the  ordinance,  and  in  view  of  the 
public  interests  and  the  vast  number  of  people  to  be  affected,  the  case  was 
one  within  the  jurisdiction  of  a  court  of  equity.  This  conclusion  is,  we  think, 
besides,  inevitable,  when  it  is  borne  in  mind  that  The  ordinance  in  question 
did  not  purport  to  reduce  rates  of  fare  upon  the  consolidated  line,  but  was 
made  operative  alone  upon  a  section  of  that  line,  and,  therefore,  necessarily, 
would  have  engendered  the  enforcement  of  two  rates  of  fare  over  the  same  line, 
leading  to  consequences  dangerous  to  the  public  interest,  peace,  and  tranquillity, 
the  extent  of  which  it  would  be  difficult  in  advance  to  perceive." 

Cleveland  v.  Cleveland  City  R.  Co.,  (1904)  194  U.  S.  531. 


Ym.  Who    Mat   Ihyoke   Cohstitittiohal   QinssTiov  — 1.  In    OeneraL  — 

Where  the  legal  or  equitable  rights  of  a  party  are  not  in  any  way  touched  and 
he  is  in  no  way  injured,  he  cannot  be  heard  to  complain  of  the  impairment  of 
the  obligation  of  his  contract,  as  a  mere  abstract  proposition. 


Hooker  v.  Burr,  (1904)  194  U.  S.  422.  See 
also  the  following  cases: 

United  States.  —  Phinney  v.  Sheppard,  etc., 
Hospital,  (1900)  177  U.  S.  170,  affirming 
(1898)  88  Md.  633;  Walsh  v.  Columbus,  etc., 
R.  Co.,  (1900)  176  U.  S.  479;  Vought  v. 
Columbus,  etc.,  R.  Co.,  (1900)  176  U.  S.  481, 
affirming  (1898)  58  Ohio  St.  123;  Williams 
V.  Eggleston,  (1898)  170  U.  S.  309;  Hagar  v. 
Reclamation  Dist.  No.  108,  (1884)  111  U.  S. 
701;  Williams  v.  Hagood,  (1878)  98  U.  S.  74 

Louisiana.  —  Moore  v.  New  Orleans,  (1880) 
32  La.  Ann.  726;  New  Orleans  Canal,  etc., 
Co.  V.  New  Orleans,  (1857)   12  La.  Ann.  364. 

Maryland.  —  Joesting  v.  Baltimore,  (1903) 
97  Md.  589. 

Netc  York.  —  People  r.  Brooklyn,  etc.,  R. 
Co.,  (1882)  89  N.  Y.  75. 

In  Board  of  Liquidation  v.  Louisiana, 
(1901)  179  U.  S.  622,  affirming  (1899)  51  La. 
Ann.  1849,  the  contention,  that  as  public 
bodies  charged  with  the  performance  of 
ministerial  duties,  both  the  Board  of  Liqui- 
dation and  the  Drainage  Commission  of  New 
Orleans  had  not  the  capacity  to  plead  that 
the  provisions  of  the  state  constitution  im- 
paired the  obligation  of  contracts  in  viola- 
tion of  the  constitutional  provision,  was  held 
foreclosed  by  the  decision  of  the  state  court 
below.  In  that  court  the  want  of  capacity 
in  both  the  bodies  to  urge  the  defenses  in 
question  was  expressly  put  at  issue,  and  was 
directly  passed  on,  the  court  holding  that 
under   the   statutes   of   Louisiana   both   the 


bodies  occupied  such  a  fiduciary  relation  as 
to  empower  them  to  assert  that  the  enforce- 
ment of  the  provisions  of  the  state  constitu- 
tion would  impair  the  obligation  of  the  con- 
tracts entered  into  on  the  faith  of  the  col- 
lection and  application  of  the  one  per  cent, 
tax  and  of  the  surplus  arising  therefrom. 
Without  implying  that  the  reasoning  by 
which  this  conclusion  was  deduced  would 
command  approval  if  the  court  were  consider- 
ing the  matter  as  one  of  original  impression, 
and  without  pausing  to  note  the  ulterior  con- 
sequences which  might  possibly  arise  from 
the  ruling  of  the  court  below  on  the  subject, 
the  Supreme  Court  of  the  United  States 
adopted  and  followed  the  decision  as  the  con- 
struction put  by  the  Supreme  Court  of 
Louisiana  on  the  statutes  of  that  state  in  a 
matter  of  local  and  non-federal  concern. 

A  holder  of  tax-receivable  coupons,  who  is 
not  a  taxpayer,  cannot  maintain  a  bill  in 
equity  against  state  officers  for  an  injunc- 
tion restraining  the  defendants  from  refusing 
to  accept  the  coupons  in  payment  of  taxes 
due  by  any  taxpayer  to  the  state.  Marye  r. 
Parsons,  (1886)  114  U.  a  325,  reversing 
(1885)   23  Fed.  Rep.  113. 

A  court  of  equity  cannot  enjoin  the  en- 
forcement of  a  municipal  ordinance  which 
it  is  alleged  will  impair  the  obligation  of  a 
contract,  at  the  suit  of  one  who  has  only  an 
indirect  interest  therein.  Bavis,  etc.,  Mfg. 
Co.  V.  Los  Angeles,  (1903)   189  U.  S.  219. 
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preclude  himself  from  insisting  upon  the  constitutional  objection  to  a  statute 
in  respect  to  the  impairment  of  the  obligation  of  his  contract. 

Lewis  D.  American  Sav..  etc.,  Aseoc.,  (189S)  contract   clauses   are  intended   alone  for  the 

98  WiB.  203.     Bee  also  UcKioDey  v.  Carroll,  protection  of  the  private  righta  of  contracting 

(1827)  6  T.  B.  Mon.   (Kf.)  96.  parties.     No   principle  or  element  of  public 

state  policy  is  intended   to  be  conserved  by 

It  is  competent  foi  the  ahaiebolderi  of  a  tliem.    A  person,  the  terms  of  whose  contract 

corporation   to   waive   the   protection   of   the  would  be  mntprlally  changed  by  the  enforce- 

Constitution,   and  hy  their  assent  to,  or  ac-  ment  of  a  given   legislative  enactment,  may 

ceptance  of,  the  provisioas  of  a  atatute  amend-  conceive   the   change   beneficial    to   him    and 

ing  the  charter  of  the  corporation,  they  render  waive  the  unconstitutionality  of  the  Act;  and 

it  valid  though  otherwise, it  would  be  invalid.  in  such  case  it  would  become  no  one,  not  even 

State  c.  Montgomery  Light  Co.,   ( 1893)    102  the  state  itself,  to  interfere  and  allege  it.  The 

Ala.   S94,  wherein   the  court  said:      "These  courts  irill  not  suffer  such  interference." 
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ARTICLE    I.,    SECTION    10. 

''  Ho  itate  shall,  without  the  consent  of  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws:  and  the  net  produce  of  all  duties  and  imposts,  laid 
by  any  state  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of 
the  United  States;  and  all  such  laws  shall  be  subject  to  the  revision  and 
control  of  the  Congress." 

I.  What  Are  '*  Imports  "  and  **  Exports,"  890. 

1.  Articles  Imported  from  or  Exported  to  Foreign  Countries^  890. 

2.  Applicable  Only  to  Property^  891. 

II.  When  Goods  Lose  Character  as  Imports  ok  Domestic  Char. 
ACTER,  891. 

III.  Power  of  State  to  Tax,  892. 

1.  In  General^  892. 

2.  As  Part  of  General  Mass  of  Property y  893. 

3.  Pilot  Laws,  893. 

4.  Harbor  Master  and  Wardens^  Fees^  894. 

5.  Tom  on  Sale  of  Imported  Goods ^  894. 

6.  Wharfage  Charges ^  895. 

7.  Tolls  Charged  for  Rii^er  Improvements^  895. 

8.  Franchise  Tax  on  Corporation  Dealing  in  Imported  Goods^  895. 

9.  Franchise  Tax  on  Foreign  Corporations^  895. 

10.  Tctx  on  Premium  for  Insurance  upon  Imports^  895. 

11.  Stamp  Tax  on  Bill  of  Exchange^  895. 

1 2.  Stamp  Tax  on  Bill  of  Ladings  896. 

13.  License  to  Retail  Liquors^  896. 

14.  Taxation  of  Capital  Invested  in  Exports^  896. 

15.  Taxation  of  Property  Undergoing  Finishing  Process^  896. 

16.  Tctx  on  Legacy  Payable  to  Nonresident ^  896. 

IV.  Inspection  Laws,  896. 

1.  In  General ^  896. 

2.  Apply  to  Articles  Imported^  897. 

3.  Inspection  Fees^  897. 

I  What  Abe  "Ixpo&ts''  akd  "Exports"  — 1.  Articles  Imported  from  or 
Exported  to  Foreign  Countries.  —  The  words  "  imports  and  exports  "  apply  only 
to  articles  imported  from  or  exported  to  foreign  countries. 


Patapsco  Guano  Co.  r.  Board  of  Agricul- 
ture, (1898)  171  U.  S.  350,  affirming  (1892) 
52  Fed.  Rep.  690.  See  also  the  following 
cases : 

United  States,  — In  re  Rudolph,  (1880)  2 
Fed.  Rep.  66. 

Michigan,  — Feople  v.  Walling,  (1884)  53 
Mich.  270. 

If fo«oiiri.  —  State  v.  Bixman,  (1901)  162 
Mo.  39. 

To  constitute  an  import,  within  the  mean-  Goods  tran^orted  from  one  state  to 

ing  of  that  term,  as  it  is  employed  in  the       other  nre  not  imports  or  exports  within  the 
Constitution,  three  things  are  indispensable:       meaning  of  this  clause.     Coe  v.  Enrol,  (1886) 
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first,  the  commodity  must  be  brought  from 
abroad,  pursuant  to  the  laws  of  Congress, 
regulating  commerce  with  foreign  nations; 
secondly,  it  must  be  brought  within  the 
limits  of  some  port  of  entry;  and,  laiitly,  it 
must  be  subject  to  the  payment  of  an  im- 
post, or  duty,  to  the  federal  government,  for 
the  privilege  of  introducing  it  into  the  ooiui- 
trv.  State  t?.  Pinckney,  (1857)  10  Rich.  L. 
(S\  Car.)   486. 


Art  I.,  Bto.  10. 


CONSTITUTION. 


lUU  Impotti. 


116  U.  S.  527,  at/lrmiMff  (1882)  62  N.  H.  303. 
See  also  the  following  cases: 

United  Stote*.  —  Pittsburg,  etc.,  Coal  Co. 
V,  Bates,'  (1895)  156  U.  S.  587;  American 
Steel,  etc.,  Co.  v.  Speed,  (1903)  192  U.  S.  520, 
affirming  (1903)  110  Tenn.  524;  Brown  v, 
Houston,  (1885)  114  U.  S.  622;  Woodruff  t?. 
Parh'am,  (1868)  8  Wall.  (U.  S.)  123;  Preston 
r.  Finley,  (1896)  72  Fed.  Rep.  859. 

Louisiana,  —  State  r.  Pittsburg,  etc..  Coal 
Co.,  (1889)  41  La.  Ann.  466. 

Vorth  CaroMita.  —  State  f?.  Norris,  (1878) 
78  N.  Car.  446. 

South  Carolina.  —  State  v.  Charleston, 
(1857)   10  Rich.  L.  (S.  Car.)  245. 

But  see  American  Fertilizer  Co.  v.  Board 
of  Agriculture,  (1890)  43  Fed.  Rep.  611;  State 
V,  Kennedy,  (1867)  19  La.  Ann.  427. 

"A  casual  remark,  Juncever,  made  hy  Chief 
Justice  Marshall  in  that  case  [Brown  v. 
Maryland,  (1827)  12  Wheat.  (U.  S.)  419], 
that  'we  suppose  the  principles  laid  down  in 
this  case  to  apply  equally  to  importations 
from  a  sister  state,'  was  subsequently  con- 
sidered   in   Woodruff   v,   Parham,    (1868)    8 


Wall.  (U.  S.)  123,  and  was  held  to  have  no 
application  to  commerce  between  the  states, 
the  court  deciding  that  the  term  'import,' 
as  used  in  that  clause  which  declares  that 
*no  state  shall  levy  any  imposts  or  duties 
on  imports  or  exports,'  did  not  refer  to  arti- 
cles imported  from  one  state  into  another, 
but  only  to  articles  imported  from  foreign 
coimtries  into  the  United  States.  In  that 
case  an  ordinance  of  the  city  of  Mobile,  au- 
thorizing a  tax  upon  sales  at  auctions,  was 
held  to  be  applicable  to  products  of  states 
other  than  Alabama,  although  the  articles 
were  sold  in  the  original  and  unbroken  pack- 
ages." Austin  V,  Tennessee,  (1900)  179  U. 
S.  351. 

Coal  brought  from  another  state  for  sale 
can  legally  be  taxed  by  the  state  into  which 
it  is  brought,  and  the  tax  thus  levied  upon 
it  is  not  obnoxious  to  this  clause.  Brown  v, 
Houston,  (1881)  33  La.  Ann.  843. 

Slaves  brought  from  another  state  are  not 
"imports"  in  the  sense  of  the  Constitution. 
State  17.  Charleston,  (1857)  10  Rich.  L.  (S. 
Car.)  247. 


2.  Applicable  Only  to  Property. —  The  words  "  imports  and  exports  "  are  ap- 
plicable only  to  property,  and  not  to  passengers  arriving  in  the  United  States. 

so  doing  shall  first  obtain  from  the  board  of 
health,  health  officer,  mayor,  or  other  head 
of  the  municipal  government  of  the  city, 
town,  or  city  and  county  where  the  same  are 
deposited,  a  permit  for  said  purpose,"  for 
which  permit  the  sum  of  ten  dollars  is  to  be 
paid,  does  not  violate  this  provision. 


People  17.  Compagnie  Generale  Transat- 
lantique,  (1882)  107  U.  S.  61,  affirming  (1882) 
10  Fed.  Rep.  357.  See  also  People  v.  Pacific 
Mail  Steam-ship  Co.,  (1883)  16  Fed.  Rep. 
344. 

The  remains  of  deceased  persons  are  not 
"exports"  within  the  meaning  of  the  term 
as  used  in  the  Constitution.  The  term  refers 
only  to  those  things  which  are  property. 
There  is  no  property  in  any  just  sense  in 
the  dead  body  of  a  human  being.  In  re 
Wong  Yung  Quy,  (1880)  2  Fed.  Rep.  631, 
holding  that  a  California  statute,  entitled 
"An  Act  to  protect  public  health  from  in- 
fection, caused  by  exhumation  and  removal 
of  the  remains  of  deceased  persons,"  provid- 
ing that  "it  shall  be  unlawful  to  disinter 
or  exhume  from  a  grave,  vault,  or  other 
burial  place,  the  body  or  remains  of  any  de- 
ceased person,  imless  the  person  or  persons 


Passenger  tax.  —  A  state  statute  imposing 
a  capitation  tax  upon  passengers  for  the 
privilege  of  leaving  the  state  or  passing 
through  it  by  the  ordinary  mode  of  passenger 
travel  does  not  violate  this  provision.  A 
citizen  of  the  United  States  traveling  from 
one  part  of  the  Union  to  another  cannot  be 
called  an  export.  But,  as  the  operation  of 
such  a  statute  would  embarrass  the  opera- 
tions of  the  national  government,  it  is  void. 
Crandall  v.  Nevada,  (1867)  6  WaU.  (U.  S.) 
40,  reversing  Ex  p,  Crandall,  (1865)  1  Nev. 
294. 


n.  Whsv  Ooobs  Lose  Chabacteb  as  Impobts  ob  Doxsstio  Chabaotbb.  — 

Goods  Imported  do  not  lose  their  character  as  imports  and  become  incorporated 
into  the  mass  of  property  of  the  state  until  they  have  passed  from  the  control 
of  the  importer  or  been  broken  up  by  him  from  the  original  cases. 


Low  17.  Austin,  (1871)  13  Wall.  (U.  S.)  33. 
See  also  the  following  cases: 

United  States,  —  Brown  v.  Maryland,  (1827) 
12  Wheat.  (U.  S.)  441. 

Mississippi.  —  Harrison  v.  Vicksburg, 
(1844)  3  Smed.  &  M.   (Miss.)   586. 

New  Jersey.  ^GerdsLTi  v.  Davis,  (1901)  67 
N.  J.  L.  89. 

Original  package.  — A  box,  case,  or  bale  in 
which  separate  parcels  or  bundles  of  imported 
goods  have  been  placed  by  the  foreign  seller, 
manufacturer,  or  packer,  should  be  regarded 


as  the  original  package,  and  upon  the  open- 
ing of  such  box,  bale,  or  case  for  the  pur- 
pose of  using  or  exposing  to  sale  such  sepa- 
rate parcels  or  bundles,  each  parcel  or  bundle 
loses  its  distinctive  character  as  an  import 
and  becomes  a  part  of  the  general  mass  of 
property  in  the  state,  subject  to  local  taxa- 
tion. May  V.  New  Orleans,  (1900)  178  U.  8. 
502,  affirming  (1899)   51  La.  Ann.  1064. 

An  import  ceases,  in  the  constitutional 
sense,  to  be  an  import  the  moment  the  im- 
porter   becomes    the    vender,   and    sella    the 
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CONSTITVnOM. 


Art  t.,  ito.  lA. 


article  disengaged  from  the  commercial  regu- 
lations of  the  United  States.  In  the  hands 
of  the  retailer  or  distributor  it  is  an  article 
of  internal  trade  and  eonimeree  of  the  state 
—  a  trade  or  commerce  which  none  but  state 
legislation  can  protect  or  regulate,  and  which 
necessarily  falls  peculiarly  under  the  police 
of  every  community.  State  v.  Peckham, 
(1838)  3  R.  I.  296.  See  also  McGuinness  v. 
Bligh,  (1874)  11  R.  I.  97. 

The  term  "imports,"  in  the  Constitution, 
means  not  only  the  "  act  of  importation," 
but  the  **  articles  imported ; "  but  in  the 
latter  sense  the  exemption  from  taxation 
continues  only  until  the  first  wholesale  dis- 
position of  them.  After  such  disposition,  or 
after  the  packages  are  broken  up  and  the 
goods  appropriated  to  private  use  or  offered 
for  sale  at  retail,  or  in  any  peculiar  manner, 
they  cease  to  be  imports,  "  articles  imported," 
within  the  meaning  of  the  Constitution. 
They  then  become  the  subjects  of  state  taxa- 
tion, in  all  its  modifications,  either  on  the 
value  or  on  the  sale,  as  other  property  may 
be  taxed.  Wynne  v.  Wright,  (1834)  1  Dev. 
&  B.  L.  (18  N.  Car.)  23.  See  also  Ck)wle8  v. 
Brittain,  (1822)  2  Hawks  (9  N.  Car.)  204. 

Sale  by  consignee.  —  The  Bay  of  Mobile  is 
a  part  of  the  port  of  Mobile,  and  vessels 
anchor  twenty-five  miles  below  the  city  and 
are  unladen  there  upon  lighters  which  bring 
their  cargoes   to   the   town.      Those   coming 


from  Great  Britain  frequently  bring  a  cargo 
of  salt,  and  cargoes  of  this  kind  are  generaUy 
sold  in  advance  of  their  arrival  or  as  soon  as 
they  reach  the  bay,  before  bulk  is  broken 
or  they  are  unloaded.  In  this  state  of  com- 
mercial practice  a  merchant  was  in  the  habit 
of  buying  and  selling  salt  thus  imported. 
His  custom  was  to  purchase  the  entire  cargo, 
which  came  in  sacks,  before*  the  goods  were 
entered  at  the  custom  house,  and  usually  be- 
fore the  arrival  of  the  vessel,  or  while  it  was 
in  the  lower  bay.  When  it  arrived  in  the 
lower  bay  he  furnished  his  own  lighters,  and 
took  the  cargo  from  off  the  vessel.  Until 
the  time  of  such  delivery  the  risk  remained 
in  the  shippers.  The  consignees  made  the 
entries,  presented  the  invoices  and  bills  of 
lading,  made  the  necessary  deposit  of  coin 
for  the  estimated  amount  of  the  duties,  and 
procured  the  permits;  and  when  the  duties 
were  finally  liquidated  as  required  by  law 
and  the  regulations  of  the  treasury  depart- 
ment, they  adjusted  and  paid  the  balance. 
When  he  sold  the  salt  he  sold  it  in  the  orig- 
inal packages,  to  traders,  in  large  quantities, 
and  for  resale.  It  was  held  that  such  pur- 
chases did  not  constitute  the  purchaser  an 
importer,  and  that  the  goods  so  purchased 
and  sold  by  him,  though  in  the  original  pack- 
ages, might  be  properly  subjected  to  taxa- 
tion by  the  municipal  corporation.  Waring 
V.  Mobile,  (1868)  8  Wall.  (U.  S.)  110,  a/7trm- 
ing  Mobile  17.  Waring,  (1867)  41  Ala.  139. 


Ooodi  Intended  for  Export.  —  Logs,  the  property  and  in  possession  of  persons 
engaged  exclusively  in  exporting  timber  to  foreign  countries,  purchased  from 
citizens  of  the  state  for  the  purpose  of  exportation,  lying  in  a  port  of  the 
United  States  awaiting  shipment,  inspected  according  to  the  laws  of  the  state, 
and  actually  carried  out  after  the  levy  of  a  tax  thereon  according  to  the 
purpose  of  the  owner,  were  held  to  be  exports  within  the  meaning  of  this  clause- 
The  fact  that  they  were  still  on  land,  though  awaiting  shipment,  was  not  such 
a  circumstance  as  to  deprive  them  of  their  character  as  exports. 

Clarke  V,  Clarke,   (1877)  3  Woods   (U.  S.)   408,  6  Fed.  Cas.  No.  2,846. 


m.  FowEB  OP  State  to  Tax  —  1.  In  General  —  Before  an  article  becomes 
an  export  or  after  it  ceases  to  be  an  import  by  being  mingled  with  other  property 
in  the  state,  it  is  the  subject  of  taxation  by  the  state. 


Nathan  v.  Louisiana,  (1850)  8  How.  (U. 
R.)  81,  affirming  State  v.  Nathan,  (1846)  12 
Rob.  (La.)  332.  See  also  Ex  p.  Brown,  (1891) 
48  Fed.  Rep.  438;  Duer  v.  Small,  (1859)  4 
Blatchf.  (U.  S.)  263,  7  Fed.  Cas.  No.  4,116. 

The  meaning  of  this  clause  is:  (1)  That 
without  consent  of  Congress  a  state  may  tax 
imports  for  the  purpose  of  executing  her 
inspection  laws.  (2)  That  the  net  produce 
of  such  a  tax  is  for  the  United  States.  (3) 
That  with  the  consent  of  Congress  a  state 
may  tax  imports  for  any  purpose.  (4)  That 
even  without  the  consent  of  Congress  a  state 
may  tax  imports  for  any  purpose,  subject 
only  to  a  power  in  Congress  to  "  revise  "  and 
"  control  '*  the  tax  law.  (5)  That  the  part 
of  the  clause  giving  the  "net  produce"  to 


the  United  States  applies  only  to  tax  laws 
for  inspection  purposes.  Padelford  v.  Savan- 
nah, (1854)   14  Ga.  439. 

This  clause  is  considered  in  the  Constitii- 
tion  as  a  branch  of  the  taxing  power  and  not 
of  the  power  to  regulate  commerce.  It  is 
so  treated  in  the  first  clause  of  the  8th 
section:  "Congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts,  and  ex- 
cises ;  "  and,  before  commerce  is  mentioned, 
the  rule  by  which  the  exercise  of  this  power 
must  be  governed  is  declared.  It  is  that  all 
duties,  imposts,  and  excises  shaU  be  uniform. 
In  a  separate  clause  of  the  enumeration  the 
power  to  regulate  commerce  is  given,  as  be- 
ing entirely  distinct  from  the  right  to  levy 
taxes  and  imposts,  and  as  being  a  new  power, 
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then,  considers  these  powers  as  BubBtantive 
nnd  distinct  from  each  other,  and  eo  places 
them  in  the  enumeration  it  contains.  The 
power  of  imposing  duties  on  imports  is 
classed  with  the  power  to  levf  taxes,  and  that 
seems  to  be  its  natural  place.  Gibbons  v. 
Ogden,  (1824)  fl  Wheat.  (U.  S.)  201. 

States  cannot  lay  any  imposts  or  duties 
on  imports  or  exports,  eiccept  what  may  be 
absolutely  necessary  for  executing  their  in- 
spection laws,  not  because  Congress  may  lay 
nnd  collect  taxes,  duties,  imposts,  and  ex- 
cises, but  because  the  Constitution  expressly 
pi'ovidea  that  no  state  shall  exercise  that 
power  without  the  consent  of  the  Congresa. 
Hamilton  Mfg.  Co.  C.  Massachusetts,  (1667) 
6  Wall.  (U-  S.)  639. 

HeichuidiH  in  the  original  package!  once 
sold  by  the  importer  is  taxable  as  other 
property.  Waring  e.  Mobile,  (18S8)  8  Wall. 
(U.  S,)  123,  afltrming  Mobile  v.  Waring, 
(1807)   41  Ala.  139. 

If  imported  goods  are  assessed  for  taxa- 
tion before  they  cease  to  be  imports,  that  is, 
while  in  the  original  packages  and  before 
they  have  by  the  act  of  the  importer  become 
incorporated  in  the  mass  of  the  property  of 
the  state,  and  are  held  for  use  or  sale,  the 
assesament  of  a  tax  by  the  state  is  void. 
May  (7.  New  Orleans,  (1900)  ITS  U.  8.  601, 
affirming  (1899)  51  La.  Ann.  1004.  See  also 
Low  V.  Austin,  (1871)  13  Wall.  (U.  S.)  32; 
State  V.  North,  (186S)  27  Mo.  464. 


tax  upon  the  price  of  unbroken  packages  of 
imported  goods  not  collected.  Gelpi  t>. 
Schenck,   (1806)   48  La.  Ann.  1537. 

Tax  on  goods  not  the  produce  of  the  state. 
—  A  New  York  statute  which  subjects  "  for- 
eign wines  and  ardent  spirits,"  and  "  all 
gMids,  wares,  merchandise,  and  elTects  im- 
ported from  any  place  beyond  the  (..'ape  of 
Rood  Hope,"  and  "  all  other  goods,  wares, 
merchandise,  and  effects  which  are  the  pro- 
duction of  any  foreign  country,"  offered  for 
sale  by  sample  or  otherwise  by  brokers, 
every  time  they  shall  be  sold,  to  duties, 
which  are  specified  in  the  Act,  and  are 
payable  into  the  treasury  of  the  state  for 
its  use,  by  its  very  terms  lays  the  duties 
upon  imported  articles,  and  in  no  manner 
discriminates  between  such  as  retain,  and 
such  as  have  lost,  their  character  as  imports; 
and,  as  it  affects  sales  of  the  former,  it  is 
to  that  extent  in  conflict  with  the  provisions 
of  the  Constitution  of  the  United  States. 
People  i>.  Maring,  (1867)  3  Keyes  (N.  Y.) 
374,  affirming  (1866)  47  Barb.   (N.  Y.)  642. 

A  municipal  ordinance  passed  under  the 
authority  of  a  state  statute  imposing  a 
license  on  all  goods  not  the  produce  of  the 
state,  sold  on  commission  by  any  person  re- 
siding within  the  state,  is  not  an  impost  or 
duty  on  imports,  but  is  a  legitimate  exer- 
cise of  the  power  of  a  state  to  regulate  its 
internal  commerce.  Gumming  t).  Savannah, 
(1916)  R.  M.  Charlt.   (Ga.)   26. 


of  some  other  state,  is  valid.  WoodrulT  v. 
Parham,  (1868)  8  Wall.  (U.  S.)  123,  alarming 
(1867)  41  Ala.  334. 

Property  purchased  with  the  intention  of' 
exporting  it  may  be  taxed  by  the  state  as 
part  of  the  genera)  mass  of  property,  and 
such  property  is  not  exempt  under  this  clause 
until  it  has  been  shipped  or  entered  with  the 
carrier  for  transportation.  Myers  t>.  Balti- 
more County,  (18S6)  83  Md.  391. 


S.  At  Part  of  Oenaral  Hau  of  Property.  —  A  state  has  the  power,  after  goods 

have  reached  their  destination  and  are  held  for  sale,  to  tax  them,  without 
discrimination,  like  other  property  situated  within  the  state, 

American  Steel  Co.  c.  Speed,  (1904)  192 
U.  S.  620,  affirming  (1903)  110  Tenn.  524. 
See  also  Turpin  v.  Burgess,  (1886)  117  U.  8. 
507.  But  see  Clarke  v.  Clarke,  (1877)  3 
Woods  (U.  S.)  408,  5  Fed.  Cas.  No.  2,846. 

A  uniform  tax  imposed  by  a  municipal 
corporation  on  all  sales  made  in  it,  wbetlier 
they  be  made  by  a  citizen  of  the  state  or  a 
citizen  of  some  other  nlate,  and  whether  the 
goods  Bold  are  the  produce  of  the  state  within 
which  the  municipal  ordinance  was  passed  or 

3.  Pilot  Lawi. —  A  state  law  imposing  half  pilotage  when  a  pilot  is  not 
received  is  not  in  effect  an  impost  or  duty  on  imports  or  exports,  because  of  the 
appropriation  of  the  sums  received  to  the  use  of  a  society  for  the  relief  of 
distressed  and  decayed  pilots,  their  wives  and  children.  Whether  these  sums 
shall  go  directly  to  the  use  of  the  individual  pilots  by  whom  the  8er\'iee  is 
tendered,  or  shall  form  a  common  fund,  to  be  administered  hy  trustees  for  the 
benefit  of  such  pilots  and  their  families  as  may  stand  in  peculiar  need  of  it, 
is  a  matter  resting  in  legislative  discretion,  in  the  proper  exercise  of  which 
the  pilots  alone  are  interested. 

Cooley  V.  Board  of  Wardens,  (1651)  12  How.  (U.  S.)  313.  See  also  ColUna  v. 
Sodety,  etc.,  (1873)   73  Pa.  St.  194;  SUt«  v.   Penny,  (1882)  19  S.  Car.  218. 
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Art.  I ,  Me.  10. 


4.  Harbor  Haiter  and  Wardens'  Feea  —  The  fees  allowed  to  the  master  and 
wardens,  under  a  state  statute  relative'  to  the  board  of  master  and  wardens  of  a 
port  in  the  state,  which  provides  for  the  payment  of  services  actually  rendered 
or  the  tender  of  such  services,  are  in  no  sense  imposts  or  duties  on  imports  or 
exports. 


New  Orleans  f;.  Ship  Martha  J.  Ward, 
(1859)  14  La.  Ann.  287.  See  also  New 
Orleans  f>.  Prats,  (1845)  10  Rob.  (La.)  459. 

A  "New  York  statute  which  provides  that 
every  vessel  entering  the  port  of  New  York, 
which  "loads  or  unloads,  or  makes  fast  to 


any  wharf  therein,"  shall,  within  a  certain 
time  thereafter,  pay  certain  fees  to  certain 
officers  denominated  harbor  masters,  which 
fees  are  graduated  by  the  tonnage  of  such 
vessel,  is  valid.  Benedict  v,  Vanderbilt,  (N. 
Y.  Super.  Ct.  Gen.  T.  1863)  25  How.  Pr. 
(N.  Y.)  21L 


5.  Tax  on  Sale  of  Imported  Goods.  —  A  state  statute  requiring  ^^  all  importers 
of  foreign  articles  or  commodities,  of  dry  goods,  wares,  or  merchandise,  by  bale 
or  package,  or  of  wine,  rum,  brandy,  whiskey,  and  other  distilled  spirituous 
liquors,  etc.,  and  other  persons  selling  the  same  by  wholesale,  bale,  or  package, 
hogshead,  barrel,  or  tierce,"  to  take  out  a  license  before  they  are  authorized  to 
sell,  is  repugnant  to  this  clause. 


Brown  v,  Maryland,  (1827)  12  Wheat.  (U. 
8.)  436.  See  also  Charleston  v.  Ahrens, 
(1860)  4  Stroubh.  L.  (S.  Car.)  241;  Jones  v. 
Hard,  (1860)  32  Vt.  481. 

Tax  on  merchants.  —  An  Ohio  revenue 
statute  providing  that  "all  persons  trading 
in  foreign  or  domestic  goods,  wares,  and 
merchandise,  or  drugs  and  medicines,  within 
this  state,  whether  the  capital  employed  in 
such  trade  shall  be  owned  within  the  state  or 
elsewhere,  shall  be  considered  merchants,  and 
as  such  shall  be  classed  according  to  the 
amoimt  of  annual  capital  by  them  respec- 
tively employed,"  was  held  to  be  valid. 
Raguet  V.  Wade,  (1829)  4  Ohio  109.  See 
also  Biddle  v.  Com.,  (1825)  13  S.  &  R.  (Pa.) 
408. 

Drummers'  license.  —  A  Montana  statute 
providing  that  "every  commercial  traveler, 
agent,  drummer,  or  other  person,  selling,  or 
offering  to  sell,  any  goods,  wares,  or  mer- 
chandise of  any  kind,  to  be  delivered  at  some 
future  time,  or  carrying  samples  and  selling 
or  offering  to  sell  goods,  wares,  and  mer- 
chandise of  any  kind  similar  to  said  samples, 
to  be  delivered  at  some  future  time,  shall, 
before  carrying  on  such  business,  pay  a 
license  therefor,"  does  not  violate  this  clause, 
as  a  uniform  tax  imposed  by  a  state  on  all 
sales  made  in  it,  whether  they  be  made  by 
a  citizen  of  it  or  a  citizen  of  some  other 
state,  and  whether  the  goods  sold  are  the 
product  of  that  state  enacting  the  law,  or 
of  some  other  state,  is  valid.  Territory  i;. 
Famsworth,  (1885)  5  Mont.  311. 

Peddler's  license.  —  An  Indiana  statute 
which  requires  a  license  fee  to  be  paid  by 
traveling  merchants  and  peddlers  who  are 
not  residents  of  the  state  to  vend  foreign 
merchandise  is  not  in  conflict  with  this 
clause.  Sears  v.  Warren  County,  (1871)  36 
Ind.  267.  See  also  Beall  v.  State,  (1835)  4 
Blackf.  (Ind.)  107. 


A  Vemvont  statute  providing  that  '*a  per- 
son going  from  town  to  town,  or  from  place 
to  place  in  the  same  town,  on  foot  or  other- 
wise, carrying  to  sell,  or  exposing  for  sale, 
goods,  wares,  or  merchandise,  the  growth  or 
manufacture  of  a  foreign  country,  •  ♦  • 
shall  be  deemed  a  peddler,"  and  imposing  a 
license,  violates  this  clause.  State  v.  Pratt, 
(1887)   69  Vt.  690. 

A  Vermont  statute  requiring  itinerant 
vendors  to  deposit  five  himdred  dollars  with 
the  state  treasurer  and  take  out  a  stat^ 
license  and  in  addition  to  obtain  a  local 
license,  which  may  be  granted  or  refused  in 
the  discretion  of  the  local  governing  board, 
does  not  conflict  with  this  clause.  State  r. 
Harrington,  (1896)  68  Vt.  625. 

Tax  on  sales  by  auctioneer.  —  A  tax  on 
sales  made  by  an  auctioneer  is  a  tax  on  the 
goods  sold,  within  the  terms  of  this  last  de- 
cision, and,  indeed,  within  all  the  cases  cited; 
and  when  applied  to  foreign  goods  sold  in 
the  original  packages  of  the  importer,  before 
they  have  become  incorporated  into  the  gen- 
eral property  of  the  country,  the  law  impos- 
ing such  a  tax  is  void  as  laying  a  duty  on 
imports.  (Dook  v.  Pennsylvania,  (1878)  97 
U.  S.  573. 

A  "New  York  statute  defined  the  duties 
payable  to  the  state  by  an  auctioneer  on  all 
goods,  wares,  merchandise,  and  effects  im- 
ported from  any  place  beyond  the  Cape  of 
Good  Hope,  and  all  other  goods,  wares,  mer- 
chandise, and  effects  which  were  the  pro- 
duction of  any  foreign  country.  It  was  held 
that  the  statute  was  not  to  be  construed  as 
intended  to  include  the  imported  articles 
while  they  remained  in  the  condition  in  which 
they  were  imported.  People  v.  Wilmerding, 
(1891)  62  Hun  (N.  \,)  395,  reversed,  on  the 
ground  that  the  statute  had  been  repealed 
by  an  Act  amending  it  "so  as  to  read  as 
foUows,"   (1893)   136  N.  Y.  363. 
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ordinance"  to  defray  tbe  expeDBes  of  wharves  and  other  works  neeesaary  for  the  , 
loading  and  unloading  of  vessels,  and  to  secure  convenient  access  to  them,  are 
not  inconsistent  with  this  clause. 

The    First   Municipality    v.    Pease,    (1847)  corporation   to   charge   and   collect   wharfage 

2  La.  Ann.  538.     See  also  Worsley  v.  Second  from  all  vesselB  lying  at,  or  landing  articles 

Municipality,    (1S44)    0   Rob.    |La.)    324;    St.  other  than  productions  of  the  state  on,  any 

Ixmis    i>.    Scbulenburg,    etc..    Lumber    Co.,  wharf  belonging  U>  the  city,  or  any  public 

(1882)  13  Mo.  App.  00.  wharf  of  the  city,  is  void.     The  Wharf  Cue, 

A   statute   which   authorizes  »  municipal  ^  Bland  (Md.)  374. 

7.  Tolls  Charged  for  Biver  Improrements. —  A  state  has  the  power  to  improve 
her  rivers  by  making  them  navigable  and  to  charge  tolls  for  the  use  of  them, 
and  this  power  may  be  delegated  by  a  state  to  a  corporation  chartered  for  the 
purpose  of  improving  and  keeping  open  the  navigation  of  the  river. 

McReynolds    t>.    Smallhouae,    (1671)    S  Bush  (Ky.)  447. 

8.  FruiohiM  Tax  on  Corporation  Dealing  in  Imported  Goodi.  —  A  franchise  tax 
upon  a  domestic  corporation,  payable  annually,  to  be  computed  upon  it«  declared 
dividends,  does  not  violate  this  clause,  though  part  of  the  business  of  such  a 
corporation  consists  of  dealing  in  imported  goods. 

People  V.  RobortB,  (1889)   158  N.  Y.  1«7. 

9.  Franchise  Tax  on  Foreign  Corporations.  —  An  imposition  of  a  tax  upon  the 
capital  of  a  foreign  corporation  employed  in  manufacturing  within  the  state, 
when  it  is  also  engaged  in  selling  goods  manufactured  outside,  is  not  in  conflict 
with  this  clause.  When  domestic  and  foreign  corporations  are  taxed  alike 
upon  their  franchises  on  business  transacted  within  the  state,  if  they  are 
engaged  in  state  as  well  as  interstate  business,  they  are  taxed  upon  both. 

People  c.  Roberta,  (1899)  1S8  N.  Y.  174,  reversing  (1898)  2B  N.  Y.  App.  IKv.  S86. 

10.  Tax  on  Freininm  for  InBorasoe  upon  Imports.  —  A  statute  imposing  a  tax 

upon  a  premium  for  insurance  upon  imports  in  bonded  warehouses  still  in 

the  original  packages,  is  not  a  violation  of  the  United  States  Constitution. 

People   f.   National   F.   Ins.   Co.,    (1882)   27  of   the   sales   was  a  tax   on   the  goods   sold. 

Hun    (N.   Y.)    193,   in   which   cane   the  court  And  it  was  admitted  by  the  defendant  that, 

said:     "  The  case  relied  upon  is  that  of  Cook  if  this  was  a  tax  on  the  goods,  it  could  not 

V.    Pennsylvania,    (1878)    97    U.    S.    586,    in  be  maintained.      The  difference  between  that 

which  it  was  held  that  a  tax  upon  sales  made  case  and  the  present  is  that  the  contract  of 


by   an  auctioneer  when   applied   to   imported  insurance  is  a  mere  personal  i  _ 

goods  in  the  original  packages  was  void,  as  tween   the   parties.      It  does   not   affect   tbe 

a  duty  on  imports  and  a  rej^lation  of  com-  title   to   the   goods,   or   their   carriage   from 

merce.    It  was  held  that  a  tax  on  the  amount  one  place  to  another." 

11.  Stomp  Tax  on  Bill  of  Exchange.  —  A  bill  of  exchange  is  neither  an 
export  nor  an  import.  It  is  not  transmitted  through  the  ordinary  channels  of 
commerce,  but  through  the  mail.  It  is  a  note  merely  ordering  the  payment  of 
money,  which  may  be  negotiated  by  indorsement,  and  the  liability  of  the  names 
that  are  on  it  depends  upon  certain  acts  to  be  done  by  the  holder,  when  it 
becomes  payable. 

Nathan  v.  Louisiana,  (1S50)  S  How.  (U.  S.)  81.  affirming  8tat«  v.  Nathan,  (1846)  U 
Rob.    (U.)    332.      See   also   Ex   p.   Martin,   (1871)  7  Nev.  140. 
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12.  Stamp  Tax  on  BiU  of  Lading.  —  A  statute  imposing  a  stamp  tax  on  bills 
of  lading  for  the  transportation  from  any  point  or  place  in  that  state  to  any 
point  or  place  without  the  state,  or  gold  or  silver  coin,  in  whole  or  in  part,  or 
gold  or  silver  in  bars  or  other  form,  is  a  tax  on  exports  and  forbidden  by  this 
clause.  A  bill  of  lading  or  some  equivalent  instrument  of  writing  is  invariably 
associated  with  every  cargo  of  merchandise  exported  to  a  foreign  country,  and 
consequently  a  duty  upon  that  is,  in  substance  and  effect,  a  duty  on  the  article 
exported. 

Almy  V,  California,  (1860)  24  How.  (U.  S.)  174.  See  also  Brumagim  v.  TiUinghaat, 
(1861)  ISCal.  269. 

13.  License  to  Betail  Liquors.  —  A  statute  providing  that  '^  no  person  shall 
presume  to  be  a  retailer  or  seller  of  wine,  brandy,  rum,  or  other  spirituous 
liquors,  in  a  less  quantity  than  twenty-eight  gallons,  etc.,  unless  he  is  first 
licensed  as  a  retailer  of  wine  and  spirits,"  does  not  violate  this  clause. 

Com.  V.  Kimball,  (1837)  24  Pick.  (Maes.)   359. 

14.  Taxation  of  Capital  Invested  in  Exports. —  If  the  capital  of  one  who  was 
employed  in  the  business  of  purchasing  cotton  for  exportation  from  the  United 
States  to  foreign  countries,  through  the  customs  department,  was,  in  fact,  in 
money  on  the  date  he  was  assessed  on  his  personal  property,  he  could  not  escape 
a  subsequent  assessment  of  that  money  upon  the  ground  that,  at  the  time  the 
assessment  was  made,  it  was  invested  in 'cotton  for  exportation  to  foreign 
countries. 

People  V.  Tax  Gom'rs,  (1881)  104  U.  S.  467. 

15.  Taxation  of  Property  Undergoing  Finishing  Prooess.  —  A  statute  sub- 
jecting to  taxation  property  of  a  nonresident  brought  into  the  state  and  kept 
there  for  the  purpose  of  undergoing  a  partial  process  of  manufacture,  is  not  in 
conflict  with  this  clause.  This  provision  does  not  apply  to  articles  brought  into 
one  state  from  another  nor  to  articles  intended  to  be  carried  out  of  one  state 
to  another,  but  applies  only  to  intercourse  with  foreign  nations. 

Standard  Oil  Co.  v.  Combs,   (1884)    96  Ind.  183. 

• 

16.  Tax  on  Legacy  Payable  to  Vonresident. —  A  tax  of  ten  per  cent,  was 
imposed  by  a  statute  on  legacies  when  the  legatee  was  neither  a  citizen  of  the 
United  States  nor  domiciled  in  tlie  taxing  state.  The  suggestion  that  as  to  a 
legatee  residing  abroad  it  would  be  necessary  to  transmit  the  proceeds  of  the 
portion  of  the  estate  to  which  such  legatee  was  entitled,  and  that  the  law  was 
therefore  a  tax  on  exports,  could  not  be  maintained. 

Mager  v,  Grima,  (1860)  8  How.  (U.  S.)  493,  affirming  Mager's  SuccesBion,  (1846)  12 
Rob.   (La.)  684. 

IV.  iHSPEOTiov  Laws  —  1.  In  General  —  Inspection  laws  are  confined  to 
such  particulars  as,  in  the  estimation  of  the  legislature  and  according  to  the 
customs  of  trade,  are  deemed  necessary  to  fit  the  inspected  article  for  the 
market,  by  giving  to  the  purchaser  public  assurance  that  the  article  is  in  that 
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oondition^  and  of  that  quality,  which  makes  it  merchantable  and  fit  for  use  or 
consumption.  They  are  not  founded  on  the  idea  that  the  things,  in  respect 
to  which  inspection  is  required,  are  dangerous  or  noxious  in  themselves. 

Bowman  v.  Chicago,  etc,  R.  Co.,    (1887)       are  exported.     Turner  v,  Maryland,    (1882) 
125  U.  S.  488.  107  U.  S.  49. 


Under  the  conuneice  clanae.  —  See  also  In- 
tpedion  lawB,  supra,  p.  434. 

What  were  known  at  time  Constitution 
adopted.  —  The  nature  of  the  inspection  laws 
should  be  determined  in  view  of  the  legis- 
lation existing  at  the  time  the  Constitution 
of  the  United  States  was  adopted  and  rati- 
fied by  the  original  states,  known  to  the 
framers  of  the  Constitution  who  came  from 
the  various  states,  and  called  "inspection 
laws"  in  those  states.  Turner  t;.  Maryland, 
(1882)  107  U.  S.  62.  See  also  People  v. 
Compagnie  Generale  Transatlantique,  (1882) 
107  U.  S.  61. 

Personal  property  only  is  the  subject  of 
the  operation  of  an  inspection  law.  People 
V,  Gompagnie  (3enerale  Transatlantique, 
(1882)  107  U.  a  61,  afflrming  (1882)  10  Fed. 
Rep.  357.  See  also  People  v.  Edye,  (1882) 
11  Daly  (N.  Y.)  132. 

Exsminstion  of  qnality  not  necessary. — 
In  order  to  constitute  an  inspection  law,  an 
examination  of  the  quality  of  the  article 
itself  is  not  necessary;  to  prepare  products 
of  the  state  for  export  it  may  be  necessary 
that  such  products  should  be  put  in  packages 
of  a  certain  form  and  of  prescribed  dimen- 
sions, either  on  account  of  the  nature  and 
character  of  such  productions,  or  to  enable 
the  state  to  identify  the  products  of  its  own 
f^rowth  and  to  furnish  the  evidence  of  such 
identification  in  the  markets  to  which  they 


Quantity  is  as  legitimate  a  subject  of  in- 
spection as  quality.  State  v.  Pittsburg,  etc., 
Coal  Co.,  (1880)  41  La.  Ann.  466. 

Dimensions  of  hogshead.  —  A  state  has  the 
power  to  prescribe  the  dimensions  of  the 
hogshead  in  which  tobacco  raised  in  the  state 
is  packed,  and  to  require  such  hogshead  to 
be  delivered  at  one  of  the  state  tobacco 
warehouses,  in  order  that  the  inspectors  may 
ascertain  whether  it  conforms  to  the  require- 
ments of  the  law,  and  whether  the  tobacco 
is  the  true  growth  of  the  state,  and  packed 
by  the  grower  or  purchaser  in  the  county  or 
neighborhood  where  it  was  grown.  Turner  t;. 
State,  (1880)  65  Md.  240,  affirmed  (1882) 
107  U.  S.  38. 

Inspection  of  vessels.  —  A  Virginia  stat- 
ute providing  protection  for  the  slave  prop- 
erty of  citizens  of  the  state,  and  requiring 
vessels  about  to  depart  from  the  state  to 
undergo  an  inspection  and  to  pay  the  in- 
spection fee,  was  held  not  to  violate  this 
clause.  Baker  v.  Wise,  (1861)  16  Gratt. 
(Va.)  210. 

Inspection  of  liquors.  —  A  municipal  ordi- 
nance inflicting  a  penalty  on  any  person  who 
shall  sell  domestic  liquors  within  the  limits 
of  the  state  without  having  them  gauged  and 
inspected  by  the  city  inspector,  to  whom  a 
small  compensation  is  to  be  paid  by  the 
vendor,  is  an  inspection  law  and  constitu- 
tional, both  as  to  the  thing  to  be  done  and 
the  compensation  to  be  made.  Green  t?. 
Savannah,  (1832)  R.  M.  Charlt.  (Ga.)  368. 


2.  Apply  to  Articles  Imported. —  The  scope  of  inspection  laws  is  very  large, 
and  is  not  confined  to  articles  of  domestic  produce  or  manufacture,  or  to  articles 
intended  for  exportation,  but  applies  to  articles  imported,  and  to  those  intended 
for  domestic  use  as  well. 


Neilson  v.  Garza,  (1876)  2  Woods  (U.  S.) 
287,  17  Fed.  Cas.  No.  10,091. 


« 


The  literal  signification  of  the  term  "in- 
spection law"  would  include  imports  as  well 
as  exports.  If  articles  exported  are  inspected 
to  enhance  their  value  and  facilitate  their 
sale  abroad,  articles  imported   may  be  in- 


spected to  fix  their  value  and  prevent  im- 
position at  home;  and  in  a  commercial  city, 
where  so  many  of  the  articles  imported  are 
again  exported,  it  would  appear  as  important 
to  inspect  such  as  are  proper  for  inspection 
when  imported  as  when  they  are  the  growth 
or  manufacture  of  the  state.  Charleston  i^. 
Rogers,  (1823)  2  McCord  L.  (S.  Car.)  495. 


3.  Inipeotion  Feei.-— A  state  statute  providing  for  the  inspection  of  com- 
mercial fertilizers  brought  into  the  state,  and  providing  for  the  payment  of 
fees  for  such  inspection,  is  not  invalid  when  it  does  not  operate  that  the  charge 
is  so  seriously  in  excess  of  what  is  necessary  for  the  objects  desired  to  be 
affected  as  to  justify  the  imputation  of  bad  faith  in  the  character  of  the  statute. 

Patapsoo  Guano  Co.  v.  Board  of  Agricul-  An  inspection  law  may  be  executed  by  im- 

ture,  (1898)   171  U.  S.  360,  affirming  (1892)  posing  a  "tax  or  duty  of  inspection,"  which 

62   Fed.  Rep.  690.      See  Gibbons  v.  Ogden,  tax,  so  far  as  it  acts  upon  articles  for  ex- 

(1824)  9  Wheat.  (U.  S.)  203.  portation,  is  an  exception  to  the  prohibition 
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on  the  states  against  laying  duties  on  ex- 
ports, the  exception  being  made  because  the 
tax  would  otherwise  be  within  the  prohibi- 
tion. Turner  v.  Maryland,  (1882)  107  U.  S. 
67.  See  also  Brown  V,  Msiryland,  (1827)  12 
Wheat.  (U.  S.)  438. 

The  right  to  make  inspection  laws  is  not 
granted  to  CongxesSy  but  is  reserved  to  the 
states;  but  it  is  subject  to  the  paramount 
right  of  Ck)ngress  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states;  and  if  any  state,  as  a  means  of  carry- 
ing out  and  executing  its  inspection  laws, 
imposes  any  duty  or  impost  on  imports  or 
exports,  such  impost  or  duty  is  void  if  it 
exceeds  what  is  absolutely  necessary  for  exe- 
cuting such  inspection  laws.  Neilson  v, 
Garza,  (1876)  2  Woods  (U.  S.)  287,  17  Fed. 
Cas.  No.  10,091. 

A  state  cannot  make  a  law  designsd  to 
raise  money  to  support  paupers,  to  detect 
or  prevent  crime,  to  guard  against  disease, 
and  to  cure  the  sick,  an  inspection  law, 
within  the  constitutional  meaning  of  that 
word,  by  calling  it  so  in  the  title.  People  v. 
Compagnie  Generale  Transatlantique,  (1882) 
107  U.  S.  63. 

Appointment  of  port  ganger.  —  A  statute 
providing  for  the  appointment  of  a  ganger 
for  a  port  of  the  state  is  not  unconstitu- 
tional as  imposing  a  duty  on  imports  by 
state  authority.  A  state  has  the  right  to 
pass  inspection  laws,  and  this  involves  the 
power  of  enforcing  such  laws  by  adequate 
provisions  for  the  remunemtjon  of  the  offi- 
cers charged  with  the  duty  of  inspecting 
goods,  etc     Addison  v.  Saulnier,  (1861)   19 


Gal.  84.  See  also  IState  v.  Pittsbuig,  etc, 
Coal  Co.,  (1889)  41  La.  Ann.  466. 

Ten  cents  per  bale  of  hay.  —  A  LouMoso 
statute  making  a  chai^  of  ten  cents  per 
bale  for  weighing  and  mspecting  each  btle 
of  hay  brought  to  the  port  of  New  Orlesns 
does  not  lay  any  impost  or  duty  on  imports 
and  exports.  Hay  Inspectors  v.  Pleasantt, 
(1871)  23  La.  Ann.  349.  See  also  Stote  f. 
Fosdick,  (1869)  21  La.  Ann.  256. 

Even  if  an  inspection  law  is  held  to  be 

excessive  as  to  imports,  it  is  not  subject  to 
judicial  review,  but  must  stand  till  (Jongren 
shall  see  fit  to  alter  it.  State  v,  Bixman, 
(1901)  162  Mo.  39,  citing  Patapsco  Guano  Oo. 
V.  Board  of  Agriculture,  (1898)  171  U.  S.  345. 

As,  in  prescribing  the  limit  to  which  s 
stote  may  impose  duties  "absolutely  neoes- 
sarv  for  executing  ite  inspection  laws,"  the 
article  provides  that  "  all  such  laws  shall  be 
subject  to  the  revision  and  control  of  the 
Congress,"  Congress  is  the  proper  tribunsl 
to  decide  the  question  whether  a  duty  is  ex- 
cessive or  not.  To  submit  such  a  question 
to  the  consideration  of  a  jury  in  every  case 
that  arises  misht  give  rise  to  great  diversity 
of  judgment,  the  result  of  which  would  be  to 
make  the  law  constitutional  one  day,  and  in 
one  case,  and  unconstitutional  another  day, 
and  in  another  case.  If,  therefore,  the  fee 
allowed  in  a  particular  case  by  the  state  law 
is  to  be  regarded  as  in  effect  an  impost  or 
duty  on  imports  or  exporto,  still,  if  the  bw 
is  reaJly  an  inspection  law,  the  duty  must 
stand  until  Congress  shall  see  fit  to  alter  it 
Neilson  i?.  Garza,  (1876)  2  Woods  (U.  &) 
287,  17  Fed.  Gas.  No.  10,091. 


886 


Vokune  VIIL 


ARTICLE   I.,   SECTION    10. 

"  Ho  state  ilLall,  without  tbe  conaent  of  Coiip«ss,  lay  any  duty  of  tosiiae^e,  keep 
troopi,  or  aiiipB  of  war  in  time  of  peace,  enter  into  any  agreement  or  compaei 
with  another  state,  or  with  a  foreign  power,  or  enptgre  in  war,  unleu  aotnally 
invaded,  or  in  inch  imminent  danger  as  will  not  admit  of  delay." 

I.  Consent  of  Congress,  Sqq. 

I.   IVAen  Consent  to  Be  Given,  899. 
3.  How  Consent  Indicated,  899. 

II.  Active  Militia  Not  "Troops,"  90a 

III.  Duty  of  Tonnage,  900. 

I.  In  General,  goo. 

a.  For  Privilege  of  Entering  or  Departing  from  a  Port,  901- 

3.  Taxes  on  Vessels  as  Property,  901. 

4.  Tax  on  Vessels  Used  Exclusively  in  Home  Ports,  901. 

5.  Wharfage  Charges,  90a. 

6.  Fees  for  Harbor  Masters  and  Wardens,  903. 

7.  Tolls  Charged  for  Improved  Navigation,  903. 

8.  Ferry  License,  903, 

9.  Quarantine  Fees,  J04. 

10.  Imposing  Half  Pilotage,  (J04. 

1 1.  Tax  on  Vessels  Engaged  tn  Oyster  Business,  Qif^. 
13.    Tax  on  Railroad  Freight,  905. 

IV.  "  Agreement  "  or  "  Compact,"  905. 

I.  General  Application  of  the  Terms,  905, 

a.  As  to  a  Boundary  Line,  906. 

3.  Grants  of  Franchise  to  a  Corporation  by  Two  States,  906. 

4,  Power  to  Surrender  Fugitives  to  Foreign  Conntry,  907. 

I  COVBUT  OP  COFQBEBS —  1.  When  Consent  to  Be  Given. —  The  Constitation 
does  not  state  when  the  consent  of  Congress  shall  be  given,  whether  it  shall 
precede  or  may  follow  the  compact  made,  or  whether  it  shall  be  express  or 
may  be  implied.  In  many  cases  the  consent  will  usually  precede  the  compact 
or  agreement,  as  where  it  is  bo  lay  a  duty  of  tonnage,  to  keep  troops  or  ships 
of  war  in  time  of  peace,  or  to  engage  in  war.  But  where  the  agreement  relates 
to  a  matter  which  could  not  well  be  considered  until  its  nature  is  fully  developed, 
it  is  not  perceived  why  the  consent  may  not  be  subsequently  given. 

Virginw  c.  TenneaBM,  (IS93)  148  U.  S.  621. 

2.  How  Conient  Indicated. —  The  oonsent  of  Congress  to  any  agreement  or 
compact  between  two  or  more  states  is  sufficiently  indicated,  when  not  necessaiy 
to  be  made  in  advance,  by  the  adoption  or  approval  of  proceedings  taken  under  it. 

WliftTton  1).  Wiee,   (1893)   1S3  U.  S.   173.  and  of  its  congent  thereto.     Virginia  v.  WMt 
Th.  «,...ni  .f  Co.j«..  to  „  .g,,.„„l  "■^■"■.  I'™1   "  W"    ro-  S-1   »»• 
between  Btatei  mfty  be  given  otherwise  than  The   Constitution   makes   no   proTision   re- 
in the  form  of  an  expreee  &nd  formal  state-  spectin;;  the  mode  or  form  in  which  the  con- 
ment  of  every  proposition  of  the  agreement,  sent  of  Congress  is  to  be  signified.      Upon 
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the  compact  entered  into  between  Virginia 
and  the  people  of  Kentucky,  Congress  passed 
an  Act  which,  after  referring  to  the  compact 
and  to  the  acceptance  of  it  by  Kentucky, 
declared  the  consent  of  that  body  to  the 
erecting  of  the  district  into  a  separate  and 


independent  state  upon  a  certain  day  and 
receiving  her  into  the  Union.  It  was  held 
that  Congress  expressly  consented  to  the  com- 
pact between  Virginia  and  Kentucky  whereby 
Kentucky  became  an  independent  state. 
Green  i?.  Biddle,  (1823)  8  Wheat  (U.  8.)  85. 


n.  Active  Hilitia  Hot  "  Tboop8."  —  Active  militia  or  national  guard, 
organized  and  enrolled  under  a  state  military  code  for  discipline  and  not  for 
military  service,  except  in  time^  of  insurrection,  invasion,  and  riot,  the  men 
comprising  it  coming  from  the  body  of  the  militia  of  the  state^  and,  when  not 
engaged  at  stated  periods  in  drilling  or  training  for  military  duty,  returning 
to  their  usual  vocations,  subject  to  call  when  public  exigencies  require  it,  but 
not  kept  in  service,  like  standing  armies  in  times  of  peace,  are  not  "  troops  " 
within  the  meaning  of  this  clause. 

cises  they  return  to  theiv  usual  avocations, 
as  is  usual  with  militia,  and  are  subject  to 
call  when  the  public  exigencies  demand  it. 
Such  an  organization,  no  matter  by  what 
name  it  may  be  designated,  comes  within  no 
definition  of  'troops,'  as  the  word  is  used  in 
the  Constitution.  The  word  'troops'  con- 
veys to  the  mind  the  idea  of  an  armed  body 
of  soldiers,  whose  sole  occupation  is  war  or 
service,  answering  to  the  regular  army.  The 
organization  of  the  active  militia  of  the  state 
bears  no  likeness  to  such  a  body  of  men. 
It  is  simply  a  domestic  force  as  distinguished 
from  regular  '  troops,'  and  is  only  liable  to  be 
called  into  service  when  the  exigencies  of  the 
state  make  it  necessary." 


State  r.  Wagener,  (1898)  74  Minn.  622. 

Active  militia  organized  under  a  state  stat- 
ute do  not  come  within  the  prohibition  of 
this  clause,  which  withholds  from  the  state 
the  power  to  keep  "  troops  "  in  time  of  peace. 
Dunne  v.  People,  (1879)  94  111.  130,  the  court 
saying:  "Lexicographers  and  others  define 
militia,  and  so  the  common  understanding  is, 
to  be  'a  body  of  armed  citizens  trained  to 
military  duty,  who  may  be  called  out  in 
certain  cases,  but  may  not  be  kept  on  service 
like  standing  armies  in  time  of  peace.'  That 
is  the  case  as  to  the  active  militia  of  this 
state.  The  men  comprising  it  come  from  the 
body  of  the  militia,  and  when  not  engaged  at 
stated   periods   in   drilling   and   other   exer- 


m.  Duty  of  Tohhaoe — 1.  In  General. —  A  duty  of  tonnage  within  the 
meaning  of  the  Constitution  is  a  charge  upon  a  vessel,  according  to  its  tonnage, 
as  an  instrument  of  commerce,  for  entering  or  leaving  a  port,  or  navigating 
the  public  waters  of  the  country,  and  the  provision  was  designed  to  prevent  the 
states  from  imposing  hindrances  of  this  kind  to  commerce  carried  on  by  vessels. 


Huse  v.  Glover,  (1886)  119  U.  S.  549, 
affirming  (1883)  15  Fed.  Rep.  292.  See  also 
CyConlej  V,  Natchez,  (1843)  1  Smed.  &  M. 
(Miss.)  47. 

A  duty  of  tonnage  is  as  much  a  tax  as  a 
duty  on  imports  or  exports;  and  the  reason 
which  induced  the  prohibition  of  those  taxes 
extends  to  this  also.  This  tax  may  be  im- 
posed by  a  state  witli  the  consent  of  (Don- 
gress;  and  it  may  be  admitted  that  Ck)ngress 
cannot  give  a  right  to  a  state  in  virtue  of 
its  own  powers.  But  a  duty  of  tonnage 
being  part  of  the  power  of  imposing  taxes,  its 
prohibition  may  certainly  be  made  to  depend 
on  Congress  without  affording  any  implica- 
tion respecting  a  power  to  regulate  com- 
merce. It  is  true  that  duties  may  often  be, 
and  in  fact  often  are,  imposed  on  tonnage, 
with  a  view  to  the  regulation  of  commerce; 
but  they  may  be  also  imposed  with  a  view 
to  revenue;  and  it  was,  therefore,  a  prudent 
precaution  to  prohibit  the  states  from  exer- 
cising this  power.  Gibbons  v,  Ogden,  (1824) 
9  Wheat.  (U.  S.)  202. 


In  the  light  of  an  Act  of  Congress  prescrib- 
ing the  rules  of  admeasurement  and  compu- 
tation for  estimating  the  tonnage  of  Amer- 
ican ships  and  vessels,  the  word  "tonnage," 
as  applied  to  such  ships  and  vessels,  must  be 
held  to  mean  their  entire  internal  cubical 
capacity,  or  contents  of  the  ship  or  vessel 
expressed  in  tons  of  one  hundred  cubical 
feet  each,  as  estimated  and  ascertained  by 
those  rules  of  admeasurement  and  computa- 
tion. State  Tonnage  Tax  Cases,  (1870)  12 
Wall.   (U.  8.)  210. 

Tonnage,  under  our  laws,  is  a  vessel's  in- 
ternal cubical  capacity  in  tons  of  one  hun- 
dred cubic  feet  each,  to  be  ascertained  in  the 
manner  prescribed  by. Congress.  Act  of  May 
6,  1864,  13  Stat.  L.  70,  72,  R.  S.  sec.  4153. 
Inman  Steamship  Ca  v.  Tinker,  (1876)  94 
U.  S.  243. 

According  to  mle  of  weiglit  or  fixed  smn. 
—  The  vital  principles  of  a  tonnage  tax  or 
duty  is  that  it  is  imposed,  whatever  the  sub- 
ject, solely  according  to  the  rule  of  weight, 
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I.  243. 

In  the  moat  obvious  and  general  sense  the 
words  "  duty  of  tonnage "  describe  a  duty 
in  proportion  to  the  tonnage  of  the  vessel  — 
a  certain  rate  on  each  ton.  But  it  seems 
plain  that,  taken  in  this  restricted  sense,  the 
constitutional  provision  would  not  fully  ac- 
eomplisb  ita  intent.  The  general  prohibition 
upon  the  states  against  levying  duties  od 
imports  or  exports  would  have  been  in- 
effectual if  it  had  not  been  extended  to 
duties  on  the  ships  which  serve  as  the 
vehicles  of  conveyance.  This  extension  was 
doubtless  intended  by  the  prohibition  of  any 
duty  of  tonnage.  It  was  not  only  a  pro  rata 
tax  which  was  prohibited,  but  any  duty  on 
the  ship,  whether  a  Sxed  sum  upon  its  whole 
tonnage,  or  a  sum  to  be  ascertained  by  com- 
paring the  amount  of  tonnage  with  the  rate 


This  clause  was  designed  to  forbid  the 
levying  of  any  tax  on  vessels  as  such,  whether 
the  amount  of  such  tax  was  to  be  ascertained 
by  reference  to  the  tonnage  of  the  vessel  or 
by  any  other  mode  of  measurement.  Harbor 
Com'rs  V.  Pashley,   (1882)   IS  S.  Car.  320. 

Vesaela  belonginE  to  citicens  of  state  oi 
nonreiidenta.  —  It  makes  no  difTerence 
whether  the  ships  or  vessels  taxed  belong  to 
the  citizens  of  the  state  which  levies  the  tax 
or  the  citizens  of  another  state,  as  the  pro- 
hibition is  general,  withdrawing  altogether 
from  the  states  the  power  to  lay  any  duty  of 
tonnage  under  any  circumstances,  without 
the  consent  of  Congress.  State  Tonnage  Tax 
Cases,  (1870)  12  Wall.  (U.  S.)  213. 


8.  For  Frivilege  of  Sntering  or  Departing  from  a  Port  —  To  determine  whether 
a  charge  prescribed  by  a  municipal  ordinance  is  a  duty  of  tonnage  within  the 
meaning  of  the  Constitution,  it  is  necessary  to  observe  carefully  its  object  and 
essence.  If  the  tax  is  clearly  a  charge  or  burden,  which  in  ita  essence  is  a  con- 
tribution claimed  for  the  privilege  of  entering  a  port  or  of  remaining  in  it 
or  departing  from  it,  imposed  by  authority  of  the  state,  and  measured  by  the 
capacity  of  the  vessel,  it  is  doubtless  embraced  by  the  constitutional  prohibition 
of  such  a  duty. 


Packet  Co.  v.  Keokuk,  (1877)  96  U.  S.  84. 
See  also  Vicksburg  ».  Tobin,  (1879)  100  U. 
8.  432;  Cannon  l>.  New  Orleans,  (1S74)  20 
Wall.  (U.  S.)  581,  reversittO  (1876)  27  La. 
Ann.  IQi  The  North  Cape,  (1876)  6  Biss. 
(U.  S.)  505,  18  Fed.  Cas.  No.  10,318. 

A  municipal  ordinance  providing  "  that 
every  steamboat  or  other  vessel  which  may 
land  or  anchor  at  or  in  front  of  any  landing, 
wharf,  or  pier  within  the  limits  of  the  city 
of  St.  Paul,  shall  for  each  and  every  trip  be 
charged  and  shall  pay  the  city  of  St,  Paul 
the  sum  of  four  and  a  half  cents  per  ton 
for  each  and  every  ton  such  steamboat  or 
other  vessel  may  register  or  measure;  pro- 
vided, that  no  boat  shall  pay  more  than 
twenty  dollars  for  each  trip,"  was  held  to 
be  invalid  a  a  a  duty  of  tonnage.  North- 
western Union  Packet  Co.  v.  St.  Paul,  (1874) 
3  Dill.   (U.  8.)   454,  IB  Fed.  Cas,  No.   10,346, 

A  tax  imposed  by  a  municipal  corporation, 
which  is,  by  its  terms,  due  from  all  vessels 
arriving  and  stopping  in  that  port,  without 
regard  to  the  place  where  they  stop,  whether 
it  be  in  the  channel  of  the  stream  or  out  in 
the  bay,  or  landed  at  the  natural  river  bank, 
cannot  be  supported  as  a  compensation  for 
the  use  of  the  city's  wharves,  but  is  a  tax 
upon  every  vessel  which  stops  either  by  land- 
ing or  mooring  in  the  waters  of  a  river  within 


a  city,   for  the  privilege  of  so  landing  or 

mooring,  and,  when  the  assessment  of  the 
tax  is  measured  by  the  tonnage  of  the  ves- 
sel, falls  directly  within  the  prohibition  of 
the  Constitution.  Cannon  v.  New  Orleans, 
(1874)  20  Wall.  (U.  S.)  580,  rwaraing  27  La. 
Ann.   16. 

A  Hew  York  statute  which  provides  that 
vessels  which  shall  enter  the  port  of  New 
York,  or  load  or  unload  at  or  make  fast  to 
any  wharf  therein,  shall  pay  a  certain  sum 
per  ton  to  be  computed  upon  the  tonnage  ex- 
pressed in  the  registers  of  enrollments  of  the 
vessels,  is  an  exercise  of  the  power  expressly 
prohibited  bv  this  clause.  Inman  Steam- 
ship Co.  t>.  Tinker,  (1876)  S4  U.  S.  241.  See 
also  Way  t".  New  Jersey  Steamboat  Co., 
(1904)  133  Fed,  Rep.  188.  as  to  a  later  stat- 
ute providing  that  "  the  master,  owner,  or 
consignee  of  every  steamboat  or  vessel  en- 
tering the  port  of  Albany,  or  loading,  un- 
loading, or  making  fast  to  any  wharf  therein, 
shall,  within  forty-eight  hours  after  the  ar- 
rival thereof,  pay  to  the  harbor  master  for 
his  services  the  sum  of  one  and  one-half 
cents  per  ton  per  annum,  which  shall  be 
computed  upon  the  registered  tonnage  of 
such  steamboat  or  vessel."  But  see  Benedict 
p.  Vanderbilt,  (N.  Y.  Super.  Ct.  Gen.  T.  1863) 
25  How.  Pr.  (N.  Y.)  2li. 


3.  Taxes  on  Teneli  at  Property. —  Taxes  levied  by  a  state  upon  ships  or 
vessels  owned  by  the  citizens  of  the  state  as  property,  baaed  on  a  valuation  of 
the  same  as  property,  are  not  within  the  prohibition,  for  the  reason  that  the 
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citizens  in  such  structures, 


United  Stale*.  —  SUte  Tonnage  Tax  Cases, 
(1870)  ]2  Wall.  (U.  S.)  213;  The  North  Cape, 
(1S76]  6  BUe.  (U.  S.)  605,  IB  Fed.  Caa.  No. 
10,310. 

Alabama.  — Lott  o.  Mobile  Trade  Co., 
(1869)  43  Ala.  578. 


If  jivfand.  —  Guuther  v.  Baltimore,   (1880) 
lis  Md.  468. 

OftJo.  — Perry   V.   Torrence,    (1838)   §   Ohio 


South    CaroUna. 

(1861)   4  Rich.  L.   | 

West   Virginia. 


-  State     i;.     Charieston, 

i.  Car.)   289. 

Wheeling,    etc.,    Tranip. 


Co.  V.  Wheeling,  (1876)  9  W.  Va.  170. 


4.  Tax  on  TesaeU  ITwd  EzolnuTely  in  Home  Ports.  —  A  statute  levying  a  tax  on 
all  steamboats,  vessels,  and  other  watercraft  lying  in  the  navigable  waters  of 
the  state,  at  the  rate  of  one  dollar  per  ton  on  the  r^atcred  tonnage  thereof, 
was  held  to  be  void  as  a  tonnage  tax  as  applied  to  vessels  duly  enrolled  and 
licensed  in  conformity  to  the  Act  of  Congress,  owned  by  a  citizen  of  the  state, 
and  used  exclusively  in  the  transportation  of  freight  and  passengers  between 
ports,  points,  or  landings  within  the  limits  of  the  state,  on  navigable  rivers. 

veaselB.  and  other  watercraft  plying  in  the 
navigable  watera  of  the  state,  at  the  tkte  of 
one  dollar  per  ton  of  the  registered  tonnage 
thereof,"  is  unconstitutional  and  void.  Lott 
V.  Morgan,   (1867)   41   Ala.  246. 


A  municipal  ordinance  imposing  a  tieenae 
tax  upon  "  every  member  of  a  ftrm  or  com- 
pany, every  agency,  person,  or  corporation, 
owning  and  running  towboats  to  and  from  the 
Gulf  of  Mexico,"  does  not  impose  a  duty  of 
tonnage.  New  Orleans  v.  Eclipse  Tow  Boat 
Co.,  (1881)  33  La.  Ann.  647. 


Vesaela  engaged  in  towage  and  lighten«e. 

^The  provision  of  the  Federal  Constitution 
which  prohibits  a  state  to  "  lay  any  duty 
of  tonnage,"  applies  to  and  includes  vessels 
which  are  Ucensed  in  the  coaating  trade,  and 
which  are  exclusively  en^ged  in  the  towage 
and  lighterage  business  in  the  bay  and  har- 
bor of  Mobile,  carrying  pasBengera  and  freight 
between  the  city  and  vesselB  at  anchorage 
in  the  bar;  and  as  to  such  vessels  the  tax 
imposed  the  revenne  law  "  on  all  steamboata, 

S.  Whar&go  Chalet. —  A  municipal  corporation,  owning  improved  wharves 
and  other  artificial  means  whi<di  it  has  provided  and  maintains,  at  its  own  cost, 
for  the  benefit  of  those  engaged  in  commerce  upon  the  public  navigable  waters 
of  the  United  States,  is  not  prohibited  by  the  National  Constitution  from 
chai^ng  and  collecting  from  those  using  its  wharves  and  facilities  such 
reasonable  fees  as  will  fairly  remunerate  it  for  the  use  of  its  property. 

Northwestern  Union  Packet  Go.  v.  St.  is  a  charge  for  the  use  of  a  wharf.  Bi- 
Louis,  (1870)  100  U.  8,  427,  afflrming  (1876)  orbiUnt  wharfage  may  have  a  simiUr  effort 
4  Dill.  (U.  8.)  10,  18  Fed.  Cas.  fJo.  10,346;  as  a  burden  on  commerce  as  a  duty  of  twi- 
Cincinnati,  etc..  Packet  Co.   c.   Catlettaburg,       nage  has,  but  it  is  exorbitant  wharfage  and 


(18SI)  106  U.  8.  562]  Vickaburg  v.  Tobin, 
(1870)  100  U.  8.  432;  Keokuk  Northern  Line 
Packet  Co.  v.  Keokuk.  (1877)  B6  U.  8.  84; 
Cannon  e.  New  Orleans,  (1874)  20  Wall  (U. 
S.)  M2,  revergins  (1875)  27  La.  Ann.  16; 
The  Canal  Boat  Ann  Ryan,  (18T3)  7  Ben. 
(U.  8.)  20,  1  Fed.  Cas.  No.  428;  People  e, 
KoberU.  (1892)  92  Cal.  663;  Sweeney  c.  Otis, 
(1886)  37  La.  Ann.  520;  O'Conley  t>.  Natchez, 
(1843)  1  Smed.  &  M.  (Miss.)  31;  Sterrett  c. 
Houston,  (1B66)   14  Tex.  163. 

Whether  ■  charge  imposed  ts  a  chaige  of 
wharfage  or  a  dnty  of  tonnage  must  be 
delormined  by  the  terms  of  the  ordinance  or 
regulation  which  imposes  it.  They  are  not 
the  same  thing:  a  duty  of  tonnage  is  a 
charge  for  the  privilege  of  entering,  or  trad- 
ing or  lying  in,  a  port  or  harbor;  wharfage 


duty  of  tonnage;  and  the  remedy  for 
one  IB  different  from  the  remedy  for  the 
other.  The  question  whether  it  is  the  one 
or  the  other  is  not  one  of  intent,  but  one  of 
fact  and  law:  of  fact,  as  whether  the  chsrge 
is  made  for  the  use  of  a  whart,  or  for  enter- 
ing the  port;  of  law,  as  whether,  according 
as  the  fact  is  shown  to  exist,  it  is  wharfage 
or  a  duty  of  tonnage.  The  intent  is  not 
material  and  is  not  traversable.  Parkers- 
burg,  etc.,  Transp.  Co.  t>.  Parkersburg,  (1BS2) 
107  U.  8.  806. 

Charges  for  wharfage  may  be  giadvated 
by  the  tonnage  of  vessels  using  a  wharf,  and 
this  is  not  a  duty  of  tonnage  within  the 
meaning  of  this  provision.  Ouachita  Packet 
Co.  V.  Aiken,  (18S6)  121  U.  S.  448,  afflrmint 
(1863)  16  Fed.  Rep.  80O.  See  also  Parkerv- 
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ImpoMd  by  municipal  corpontioii  hsving 
oxduaiTe  right  to  erect  wharves.  —  A  munici- 
pal corporation,  having  by  the  law  of  ita 
organiEatioa  an  exclusire  right  to  make 
wbarvea,  collect  wharta^,  and  regulate 
wharfage  rates,  can  consistently  with  the 
Constitution  of  the  United  States  charge  and 
collect  wharfage  proportionate  to  the  ton- 
nage of  the  vessel  from  the  owners  of  en- 
rolled and  licensed  steamboats  mooring  and 
landing  at  the  wharves  constructed  on  the 
banks  of  a  navigable  river.  Keokuk  North- 
ern Line  Packet  Co.  v.  Keokuk,  (1877)  9G 
U.S.  84.  See  also  Ticksbuig  V.  Tobin,  (IS70) 
100  U.  S.  432. 

DiKTiminatinK  whaif age  ratea.  —  A  fleio 
York  statute  which  makes  a  distinction  of 
wharfage  between  canal  boats  plying  on  the 
waters  of  New  Vork  state  exclusively,  and 
all  Other  canal  boats  and  bargee,  violates 
this  clause.  A  law  which  makes  such  a  dis- 
tinction does  not  impose  on  vessels,  for  the 
use  of  wharves,  a  mere  compensatory  pay- 


wharfage  demanded  of  all  other  canal  boats 
than  those  navigating  New  York  waters  is  a 
duty  of  tonnage.  Broeck  t>.  The  Barge  John 
M.  Welch,  (1880)  2  Fed.  Rep.  369,  reversing 
The  Barge  John  M.  Welch,  (1878)  9  Ben.  (U- 
S-)  607,  13  Fed.  Gas.  No.  7,369. 

Imposed  in  advanca  of  conatrnction  of 
whaif.  —  Whenever  the  state  shall  have  con- 
structed or  acquired  wharves  in  the  interest 
of  commerce,  it  may  collect  wharfage,  as 
proprietor,  for  the  use  of  the  wharves;  to 
attempt  to  impose  "  wharfage "  (so  called) 
in  advance  of  such  construction  or  acquisi- 
tion would  be  an  attempt  to  lay  a  duty  of 
tonnage.  People  v.  Pacific  Rolling  Mills  Co., 
(1882)   60  Cal.  327. 

Ordinance  iHll  ha  carefully  KTutiBind.— 
No  doubt  neither  a  state  nor  a  municipal  cor- 
poration can  be  permitted  to  impose  a  tax 
upon  tonnage  under  cover  of  law  or  ordi- 
nances ostensibly  passed  to  collect  wharfage. 
This  haa  sometimes  been  attempted,  but  uie 
ordinances  will  always  be  carefully  scniti- 
nized.  Keokuk  Northern  Line  Packet  Co.  e. 
Keokuk,  (1877)  95  U.  8.  86. 


6.  Faea  for  Harbor  Maitert  and  Wardens. —  A  statute  enacting  that  the 
master  and  warden  of  a  port  within  the  state  should  be  entitled  to  demand 
and  receive  a  fee,  whether  called  on  to  perform  any  service  or  not,  for  every 
vessel  arriving  in  that  port,  is  void  as  a  duty  of  tonnage. 


Southern  Steamship  Co.  v.  Portwardeus, 
(1867)  6  Wall.  (U.  B.)  31;  Sheffield  v.  Par- 
sons, (1833)  3  Stew.  &  P.  (Ala.)  302;  Hack- 
ley  V.  Geraghty,  (1870)  34  N,  J.  L.  332, 
afflrttUi^  Geraghty  e.  Hackley,  (1872)  38  N. 
J.  L.  459;  Alexander  v.  Wilmiiigton,  etc.,  R. 
Co.,  (1847)  3  Strobh.  L.  (S.  Car.)  694;  Harbor 
Com'ra  V.  Pashley,  (1882)  19  8.  Car.  320. 

If  it  had  bem  the  Intent  to  compenute 
the  harbor  mastera  for  their  labor,  it  would 
have  been  proper  and  constitutional  to  fix 
a  fee  for  the  work  actually  performed ;  but 
not  even  for  the  purpose  of  paying  officials 
could  a  tonnage  duty  be  imposed  without  the 
leave  of  Congress.  Cole  v.  Johnson,  (1881) 
10  Daly  (N.  Y.)  269. 


A  harbor  nustei'a  fee  for  aaaigning  a  vea- 
■el  a  berth  at  a  wharf,  which  fee  is  ascer- 
tained by  the  tonnage  of  the  ship,  is  not  a 
tonnage  duty.  State  e.  Charleston,  (1861) 
4  Rich.  L.   {S.  Car.)   288. 

District  of  Columbia.  —  An  ordinanoa 
adopted  by  the  city  of  Washington,  "  that 
section  2  of  the  Act  entitled  'An  Act  for 
the  appointment  of  a  harbor  master  and 
for  other  purposes  '  be  so  amended  that  the 
harbor  fees  to  be  collected  by  the  harbor 
master  shall  be  as  fallows;  On  all  vessels 
of  fifty  tons  and  under,  fifty  cents,"  etc., 
was  held  to  be  void,  as  the  power  to  lay 
a  tax  on  commerce  io  the  form  of  a  duty  on 
tonnage  had  not  been  granted  by  Congress. 

nraakTnfwtyYn     «       RarrtAB        J  1 QA7  Y      ^     0^     Q^     230- 


WasbiQgton  v.  Barnes,  (1867)  6  I 

7.  ToUb  Charged  for  Improved  Havigation. —  The  exaction  by  a  state  of  tolls 

for  passing  through  improved  waters  of  the  state,  as  compensation  for  the  use 

of  artificial  facilities  constructed,  is  not  a  duty  of  tonnage  though  the  rates  of 

toll  are  prescribed  according  to  the  tonnage  of  the  vessels  and  the  amount  of 

freight  carried. 

Hnse  p.  Glover,  (1886)  119  U.  S.  547,  aMrm-      Carondelet  Canal,  etc.,  Co.  v.  Paricer,  (I87T) 
ing    (18S3)    16    Fed.    Rep.   202.      See    also      29  La.  Ann.  430. 
Thames  Bank  ti.  Lovell,  (1847)  18  Conn.  010; 

8.  Ferry  Lleeoee.  —  A  municipal  ordinance  providing  that  "  keepers  of 
ferries  shall  pay  fifty  dollars  license  for  each  boat  plying  between  this  city 
and  the  opposite  bank  of  the  river  for  one  year,  or  twenty-five  dollars  for  each 
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Limitationt  on  Stole. 


CONSTITUTION. 


Art  L«  MO.  19l 


boat  for  six  months/'  is  not  invalid 
forbidden  to  lay. 

Wiggins  Ferry  Co.  v.  East  St.  Louis, 
(1882)  107  U.  S.  375,  wherein  the  court  said: 
"  In  the  first  place,  the  license  fee  is  levied 
not  on  the  ferry-boat  but  on  the  ferry- 
keeper.  •  *  *  In  the  second  place,  the 
amount  of  the  license  fee  is  not  graduated 


as  a  tonnage  tax  which  the  statea  aand 


by  the  tonnage  of  the  f  enry-boatB.  It  is  the 
same  whether  the  boats  are  of  large  or  small 
carrying  capacity.  This,  although  not  a  oon- 
clusive  circumstance,  is  one  of  the  tests  ap- 
plied to  determine  whether  a  tax  is  a  tax 
on  tonnage  or  not.' 


M 


9.  Quarantine  Fees. —  The  fee  exacted  for  the  examination  which  the  quaran- 
tine laws  of  the  state  require  in  regard  to  all  vessels  passing  the  quarantine 
station  is  not  a  tonnage  tax ;  it  is  not  in  fact  a  tax  within  the  true  meaning  of 
the  word  as  used  in  the  Constitution,  but  is  a  compensation  for  the  services 
rendered  as  part  of  its  quarantine  system  to  the  vessel  which  receives  the 
certificate  that  declares  it  free  from  further  quarantine  requirements. 

Morgan's     Steamship     Co.     v.     Louisiana,  sels   owned   in    foreign   ports   and   entering 

(1885)    118    U.    S.    46(3,    affirming   Morgan's  her  harbors  in  the  pursuit  of  commeroe  in 

Louisiana,    etc.,    R.,    etc.,    Co.    v.    Board    of  order  to  defray  the  expenses  of  her  quaran- 

Health,  (1884)  3d  La.  Ann.  667.  tine  regulation.     Peette  v.  Morgan,  (1873)  19 

A  state  cannot  levy  a  tonnage  tax  on  ves-  .  (ti.  d.) 

10.  Imposing  Half  Pilotage.  —  A  state  law  imposing  half  pilotage  when  a 
pilot  is  not  received  is  not  in  eflFect  a  duty  of  tonnage  because  of  the  appropria- 
tion of  the  sums  received  to  the  use  of  a  society  for  the  relief  of  distressed  and 
decayed  pilots,  their  wives  and  children.  Whether  these  sums  shall  go  directly 
to  the  use  of  the  individual  pilots  by  whom  the  service  is  tendered^  or  shall 
form  a  common  fund,  to  be  administered  by  trustees  for  the  benefit  of  such 
pilots  and  their  families  as  may  stand  in  peculiar  need  of  it,  is  a  matter  resting 
in  legislative  discretion,  in  the  proper  exercise  of  which  the  pilots  alone  are 
interested. 

Cooley  17.  Board  of  Wardens,  (1861)  12  How.  (U.  S.)  313. 

11.  Tax  on  Yessels  Engaged  in  Oyster  Bnnneta. — ^A  state  statute  exacting 

a  license  fee  of  three  dollars  per  ton  for  every  vessel  employed  in  dredging  for 
oysters  in  the  waters  of  the  state  is  not  a  tonnage  tax,  but  a  lawful  compen- 
sation demanded  by  the  state  as  the  proprietor  of  the  oyster  beds  for  the 
privilege  of  taking  the  oysters,  which  it  is  reasonable  to  rate  according  to  the 
size  of  the  vessel  used.  It  has  nothing  to  do  with  commerce  or  navigation,  and 
cannot  be  said  to  be  a  tax  upon  either. 


Dize  V.  Lloyd,  (1888)  36  Fed.  Rep.  651. 

A  New  Jersey  statute  regulating  and  con- 
trolling the  taking,  planting,  and  cultivating 
of  oysters  under  tidal  waters  in  the  state  of 
New  Jersey,  confers  upon  certain  persons 
who  comply  with  the  conditions  which  it 
prescribes  the  right  to  engage  in  the  business 
of  catching,  planting,  and  growing  oysters 
upon  lands  of  the  state  lying  under  tide 
water.  One  of  these  conditions  is  that  every 
vessel  used  by  the  person  upon  whom  the 
state  has  conferred  this  privilege  shall  be 
licensed,  and  that  before  the  license  is  issued 
a  fee  shall  be  paid  therefor  graduated  by  the 
tonnage  of  the  vessel.  The  fact  that  the 
tonnage  of  the  vessel  is  selected  as  the  scale 


by  which  the  amount  of  the  license  fee  shall 
be  determined  does  not  affect  the  character 
of  the  imposition.  State  v,  Corson,  (1901) 
67  N.  J.  L.  186. 

Engaged  in  buying  or  sellisg  oyatera. — 
The  Maryland  oyster  law  requiring  tli*t 
there  shall  be  paid  for  every  vessel  engaged 
in  buying  or  selling  oysters  upon  the  waters 
of  the  Chesapeake  and  its  tributaries  in 
Maryland  a  license  of  three  dollars  per  ton 
of  the  vessel's  measurement,  is  void  as  a 
duty  of  tonnage.  This  is  a  tax  levied  upon 
the  vessel  as  an  instrument  used  in  the  par- 
ticular trade  or  branch  of  commerce,  irre- 
spective of  the  value  of  the  vessel  as  prop- 
erty, and  based  solely  and  exclusively  on  its 
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Fed.  Rep.  680. 

Eiicaf«d  in  canyiag  ojitaia. — A  VtrgiiHo 
statute  providing  that  "  every  captain  or 
officer  of  a  YeBBef  which  shall  be  employed  in 
carrying  oysteni  taken  in  the  waters  of  Vir- 
ginia shall  obtain  from  an  inspector  a  license, 
for  which  he  shall  pay  to  said  inspector  a 
tax  of  three  dollars  per  ton  for  every  ton 
said  vessel  may  measure,  according  to  the 
custom-house  enrollment  or  license;  and  It 
shall  be  the  duty  of  every  such  captain  or 
officer  to  have  said  license  framed,  and  bo  set 
or  placed  upon  the  quarter-deck  or  binnacle 
of  his  vessel,  as  to  be  exposed  to  the  full 
view  of  every  person  who  may  board  said 
vessel;  which  license  shall  authorise  such 
vessel  to  carry  away  oysters  for  one  year," 
was  held  to  be  invalid  as  a  duty  of  tonnage. 
Johnson  c.  Drummond,  (1871)  20  Gratt.  (Va.) 
419,  in  which  case  the  court  said:  "It  is 
said,  however,  that  the  tax  we  are  consider- 
ing is  in  effect  a  tax  on  the  oysters,  and 
not  a  tax  on  the  vessel  as  a  vehicle  of  om- 
veyance.      I  cannot  admit  this  propoiitjon. 


quantity  or  value  of  the  oysters.  It  is  a 
tax  exacted  from  the  master  of  a  vessel, 
who  may  or  may  not  own  either  the  vessel 
or  the  oystera,  in  consideration  of  a  privilege  . 
to  be  granted  to  the  vessel  to  engage  in  the 
carrying  of  oysten.  The  tax  is  applicable 
to  all  vessels  wherever  owned,  ana  is  not 
applicable  to  any  vessel  which  does  not  carry 
oyaters,  and  is  not,  therefore,  a  tax  upon  the 
vessel  as  property.  The  license  for  which 
the  tax  is  paid  is  not  a  license  to  the  master 
personally  to  engage  in  the  oyster  trade,  for 
then  he  might  substitute  another  vessel. 
The  words  of  the  statute  are,  that  the  license 
shall  '  authoriie  the  vessel  to  carry  away 
oysters  tor  one  year.'  The  license,  there- 
fore, is  to  the  vessel  herself;  if  she  is  lost 
or  destroyed  the  next  day,  the  license  is  gone. 
She  must  obtain  the  license  and  pay  the  tax 
because  she  carries  oysters;  or,  more  prop-  . 
erly,  because  she  has  a  capacity  to  carry 
oysters,  under  the  privile^  conferred  by  the 
license,  and  the  license  is  in  proportion  to 
her  capacity." 


18.  Tax  on  Bailroad  Frsight  —  A  charter  of  b,  railroad  corporation  provid- 
ing that  all  tonnage  carried  on  die  railroad  shall  be  subject  to  a  toll  or  duty 
of  three  mills  per  ton  per  mile  does  not  impose  a  tonnage  duty  within  the 
meaning  of  this  clause.  A  duty  of  tonnage  "  means  simply  that  sort  of  duty 
that  at  the  date  of  the  Constitution  was  called  '  tonnage,'  and  that  was  a  duty 
on  ships,  or  their  cargoes,  imported  or  exported,  measured  by  their  cap&city 
or  weight" 

Pennsylvania  R.  Co.  v.  Com.,  (1860)  3  Grant  Ou.  (Pa.)  129. 

IT.  "AessuaVT"  OB  "CoxrAOr"  — 1.  Otncrsl  Appllottion  of  the  Temu. — 
The  terms  "  c(»npact "  and  "  agreement "  do  not  apply  to  every  possible  com- 
pact or  agreement  between  one  state  and  another  for  the  validity  of  which 
the  consent  of  Congress  must  be  obtained,  but  the  prohibition  is  directed  to  the 
formation  of  any  combination  tending  to  the  increase  of  political  power  in 
the  states  which  may  encroach  upon  or  interfere  with  the  just  supremacy 
of  the  United  States. 

Virginia  v.  Tennessee,  (18ff3)  148  U.  8. 
618. 

If  these  compacts  are  with  foreign  nations, 
they  interfere  with  the  treaty-making  power 
which  is  conferred  entirely  on  the  general 
government;  if  with  each  other,  for  political 
purposes,  they  can  scarcely  fail  to  interfere 
with  the  general  purpose  and  intent  of  the 
Constitution.  Barron  v.  Baltimore,  <IS33)  7 
Pet.   (U.  S.)  249. 

"The  word  'agreement'  doet  not  necei- 
urily  import  any  direct  and  ezpreaa  itipn- 
lation;  nor  is  it  necessary  that  it  should  be 
in  writing.  If  there  is  a  verbal  understand- 
ing to  which  both  parties  have  assented,  and 
upon  which  both  are  acting,  it  is  an  '  agree- 
ment.' And  the  use  of  all  of  these  terms, 
'treaty,'  'agreement,'  'compact,'  show  that 


it  was  the  intention  of  the  framers  of  the 
Constitution  to  use  the  broadest  and  most 
comprehensive  terms ;  and  that  thpy  anx' 
iously  desired  to  cut  off  all  connection  or 
communication  between  a  state  and  a  fur- 
ei^  powra';  and  we  shall  fail  to  execute  that 
evident  intention  unless  we  give  to  the  word 
'agreement'  its  most  extended  signiScation, 
and  so  apply  it  as  to  prohibit  every  agree- 
ment, writtwi  or  verbal,  formal  or  informal, 
positive  or  implied,  by  the  mutual  under- 
standing of  the  parties."  Holmes  v.  Jenni- 
Bon,  (1840)   14  Pet.  (U.  S.)   572. 

ControTeralet  between  the  several  states 
arising  ont  of  pnblic  relations  and  inter- 
course cannot  be  settled  either  by  war  or 
diplomacy,  though,  with  the  connent  of  Con- 
gress, they  may  be  composed  by  agreement. 
Louisiana  v.  Texas,  (1900)  176  U.  B.  17. 
i  Voltime  Vin. 


LimitaUoaf  on  State. 


CONSTITUTION. 


Art  I.,  BM.  10. 


Agreementa  entered  into  before  adoption  compacts,  not  against  those  already  in  exist- 
of  Constitution.  —  An  agreement  entered  into  ence,  except  so  far  as  their  stipulations 
between  two  states  in  1785  was  not  aJTected  might  affect  subjects  placed  under  the  Con- 
or set  aside  by  this  clause  except  so  far  as  trol  of  Congress,  such  as  commerce  and  the 
it  was  inconsistent  with  the  provisions  of  navigation  of  public  waters,  which  is  in- 
the  Constitution.  The  prohibition  of  the  dud^  under  the  power  to  regulate  commerce, 
clause  extends  only  to  future  agreements  or  Wharton  v.  Wise,  (1893)  163  U.  S.  171. 

8.  As  to  a  Boundary  Line.  —  A  compact  or  agreement  between  two  states  as 
to  a  boundary  line  will  be  witbin  the  prohibition  of  the  Constitution,  or  without 
it,  according  as  the  establishment  of  the  boundary  line  may  or  may  not  lead  to 
the  increase  of  the  political  power  or  influence  of  the  states  affected,  and  thus 
encroach,  or  not,  upon  the  full  and  free  exercise  of  federal  authority.  If  the 
boundary  established  is  so  run  as  to  cut  off  an  important  and  valuable  portion 
of  a  state,  the  political  power  of  the  state  enlarged  would  be  affected  by  the 
settlement  of  the  boundary ;  and  to  an  agreement  of  such  a  boundary,  or  rather 
its  adoption  afterwards,  the  consent  of  Congress  may  well  be  required.  But 
if  the  running  of  a  boimdary  may  have  no  effect  upon  the  political  influence 
of  either  state,  and  may  simply  serve  to  mark  and'  define  that  which  actually 
existed  before  but  was  indefinite  and  unmarked,  an  agreement  for  the  running 
of  the  line  or  its  actual  survey  would  in  no  respect  displace  the  relation  of  either 
of  the  states  to  the  general  government 


Virginia  Xf,  Tennessee,  (1893)  148  U.  S.  520. 

The  qvestion  of  boundary  between  atates 
is  in  its  nature  a  political  question  to  be 
settled  by  compact  made  by  the  political 
departments  of  the  government,  and  if  two 
states  by  negotiation  and  agreement  proceed 
to  adjust  a  boimdary  between  them,  any 
compact  between  them  would  be  null  and 
void  without  the  assent  of  Congress.  Florida 
v.  Georgia,  (1854)  17  How.  (U.  S.)  491. 

Single  limitation  of  conaent  of  Congress.  — 
It  is  a  part  of  the  general  right  of  sover- 
eignty, belonging  to  mdependent  nations,  to 
establish  and  fix  the  disputed  boundaries  be- 
tween their  respective  limits;  and  the  bound- 
aries so  established  and  fixed  by  compact 
between  nations  become  conclusive  upon  all 
the  subjects  and  citizens  thereof,  and  bind 
their  rights,  and  are  to  be  treated,  to  all 
intents  and  purposes,  as  the  real  boundaries. 
This  right  is  expressly  recognized  to  exist 
in  the  states  of  the  Union  by  the  Constitu- 
tion of  the  United  States,  and  is  guarded  in 
its  exercise  by  a  single  limitation  or  restric- 
tion only,  requiring  the  consent  of  Congress. 
Poole  V.  Fleeger,  (1837)  11  Pet.  (U.  S.)  185, 
affirming  Fleeger  v.  Pool,  (1832)  1  McLean 
(U.  S.)   185,  9  Fed.  Cas.  No.  4,860. 

By  the  surrender  of  the  power  to  enter 
into  any  agreement  or  comps^ct  which  before 
the  adoption  of  the  Constitution  was  vested 
in  every  state,  of  settling  these  contested 
boundaries  as  in  the  plenitude  of  their 
sovereignty  they  might,  they  could  settle 
them  neither  by  war,  nor  in  peace  by  treaty, 
compact,  or  agreement,  without  the  permis- 


sion of  the  new  legislative  power  which  the 
states  brought  into  existence  by  their  re- 
spective and  several  grants  in  conventions 
of  the  people.  If  Congress  consented,  then 
the  states  were  in  this  respect  restored  to 
their  original  sovereignty;  such  consent  be- 
in|^  the  sole  limitation  imposed  by  the  Con- 
stitution, when  given,  left  the  states  as  they 
were  before;  whereby  their  compacts  became 
of  binding  force,  and  finally  settled  the 
boundary  between  them,  operating  with  the 
same  effect  as  a  treaty  between  sovereign 
powers;  that  is,  that  the  boundaries  so 
established  and  fixed  by  compact  between 
nations  become  conclusive  upon  all  the  sub- 
jects and  citizens  thereof,  and  bind  their 
rights,  and  are  to  be  treated  to  all  intents 
and  purposes  as  the  true  real  boundaries. 
Rhode  Island  v.  Massachusetts,  (1838)  12 
Pet.  (U.  S.)  724. 

The  construction  of  the  compact  or  agree- 
ment as  to  boundary  entered  into  with  the 
consent  of  Congress  is  a  judicial  question. 
Rhode  Island  v.  Massachusetts,  ( 1838)  12  Pet. 
(U.  S.)  724. 


A  legislative  declaration  foUowing  the 
designated  as  the  boundary  between  two 
states,  that  it  is  correct  and  shall  thereafter 
be  deemed  the  true  and  established  line,  does 
not  impair,  by  itself,  a  contract  or  agreement 
with  an  adjoining  state.  It  is  the  legislative 
declaration  which  the  state  and  in(5viduals 
affected  by  the  recognized  boimdary  line  may 
invoke  against  the  state  as  an  admission, 
but  not  as  a  compact  or  agreement.  Monon- 
gahela  Nav.  Co.  v.  U.  S.,  (1893)  148  U.  S.  312. 


S.  Grants  of  Franchiie  to  a  Corporation  by  Two  States.  —  It  is  competent  for 

a  railroad  corporation  organized  under  the  laws  of  one  state,  when  authorized 
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anotheT  state  to  extend  its  railroad  into  such  state  and  to  receive  a  grant  of 
powers  to  own  and  control,  bj  lease  or  purchase,  railroads  therein,  and  to 
subject  itself  to  such  rules  and  regulations  as  may  be  prescribed  by  the  second 
state.  Such  legislation  on  the  part  of  two  or  more  states  is  not,  in  the  absence 
of  inhibitory  l^slation  by  Congress,  regarded  as  within  the  coostitutional 
prohibition  of  agreementa  or  compacts 
,.  Louie,  «tc.,  R.  Co.  v.  Jamea,  (18M)  161 


U.  ! 

This  prohibition  applies  only  to  such  mi 
"  aareemeiit  or  compact "  as  is  in  its  nature 
political.  The  framera  of  the  CoDstitution 
clearlj  intended  nothing  more  than  to  pro- 
hibit the  several  atates  from  exercising  their 
authority  in  any  waj  which  might  limit  or 
infringe  upon  a  full  and  complete  execution 
by  the  general  government  of  the  powers 
intended  to  be  delegated  by  the  Federal  Con- 
stitution. A  state  authorizing  a  railroad 
company  incorporated  in  another  atat«  to 
extend  the  railroad  to  some  point  within  the 
state,  assuming  that  the  action  of  both 
states  had  its  origin  in  an  agreement  be- 
tween the  states,  unaccompanied  with  the 
consent  of  Congress,  is  valid.  Union  Branch 
R.  Co.  V.  EMt  Tennessee,  etc,  R.  Co.,  (1863) 
14  Go.  327. 

Brectlon  of  biidxe  over  bonndarY  wateri. 
—  There  has  been  no  "compact"  between 
two  states  by  each  state  granting  to  corpo- 
rations the  authority  to  erect  a  bridge  over 
navigable  waters   forming  the  boundary  be- 


states. 

tween  the  states.  Dover  c.  Fortsmouth 
Bridge,  (1S46)  17  N.  H.  223,  in  which  case 
the  court  said :  "  But  it  is  not  necessary  for 
us  to  go  into  a  consideration  of  the  import 
of  the  term  'compact;  '  and  an  inquiry 
whether  this  proliibition  embraces  an  agree- 
ment of  such  a  character,  or  whether  the 
term  was  intended  to  designate  some  league 
or  alliance  or  contract  of  a  political  nature. 
The  provision  was  probably  not  intended  to 
require  the  consent  of  Congress  to  enable 
states  to  a^ee  to  run  the  boundary  tine  be- 
tween them,  or  to  raoiic  and  establish  its 
particular  locality,  etc.;  and  if  they  may 
agree  upon  these  things,  they  may  afrea 
upon  some  others  without  violating  their 
constitutional  duties.  •  •  •  gut  on  the 
supposition  that  the  states  may  not  make 
any  contract  whatever  with  each  other,  we 
find  here  no  evidence  of  a  contract  between 
the  stotes.  They  grant  charters  of  incorpo- 
ration, as  they  may  clearly  and  lawfully  do. 
They  authorize  those  corporations  to  build 
a  bridge,  but  they  enter  into  no  negotiation, 
or  agreement  of  any  character,  with  each 
other,  respecting  it." 


4.  Power  to  Borrender  Fugitivea  to  Foreign  Country.  —  Even  in  the  absence  of 

treaties  or  Acta  of  Congress  on  the  subject,  the  extradition  of  a  fugitive  from 

justice  cannot  become  the  subject  of  o^otiation  between  a  state  of  this  Union 

and  a  foreign  government 

U.  S.  p.  Rauscher,  (18S6)  IIB  U.  8.  414.    See  also  Holmes  t>.  Jennison,  (1840)  14  Pet 
(U.  8.)  672;  People  V.  Curtis,  (1672)  60  N.  Y.  330. 
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